(Jom^U  ICaui  Bci^tml  IGihtarg 


Cornell  University  Library 
KF  570.K41 
V.2 

A  treatise  on  the  law  of  real  property 


3  1924  018  814  388 


The  original  of  tiiis  book  is  in 
tine  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924018814388 


A  TREATISE 


ON    THE 


LAW  OF  REAL  PROPEETY 


IN  THREE  VOLUMES 


JAMES   M;  KERR 


VOLUME  IL 


NEW  YORK  AJfD  ALBANY 

BANKS  &  BROTHERS,  LAW  PUBLISHERS 

1895 


COPTBIGHT 

JAMES  M.  KEER 
1895 


VOLUME  11. 


CHAPTEE  XVni. 

DOWER  ESTATE. 

Section  I.  Origin,  history,  and  kinds  of  dower. 

Section  II.  Nature  and  incidents  of  dower. 

Section  III.  Requisites  of  dower. 

Section  IV.  Who  may  be  endowed. 

Section  V.  What  property  and  estates  subject  to  dower. 

Section  "VI.  What  property  and  estates  not  subject  to  dower 

Section  VII.  Assignment  of  dower. 

Section  VIII.  Detention  and  recovery  of  dower — ^Actions  affecting. 

Section  IX.  Barring  dower. 

Section  X.  Rt-ovisions  in  lieu  of  dower — Election. 

Section  I. — Origin,  History,  and  Kinds  of  Dowee. 

Sec.  889.  Introductory. 

Sec.  890.  Origin  of  dower. 

Sec.  891.  Same — German  origin.  ' 

Sec.  893.  Definition  of  dower. 

Sec.  893.  Favored  in  law. 

Sec.  894.  Kinds  of  dower. 

Sec.  895.  Same — 1 .  Dower  by  custom. 

Sec.  896.  Same — 3.  Dower  ad  ostium  ecclesice. 

Sec.  897.  Same — 3.  T>ower  ex  assensus  jjatris. 

Sec.  898.  Same— 4.  Ttowev  de  la  plus  belle. 

Sec.  899.  Same — 5.  Dower  at  common  law. 

Sec.  900.  Dower  in  the  United  States 

Sec.  901.  Dower  under  statute 

Sec.  902.  Stages  of  dower. 

^^  Section  889.  introductory.— The  next  estate  for  life  in 
rank,  derived  from,  the  law,  is  the  estate  which  a  widow  ac- 
quires in  a  certain  portion  of  her  husband's  real  property, 
after  his  death,  for  her  support  and  maintenance,  called 
the  widow's  dower.  The  origin  of  this  estate  is  involved 
in  obscurity,  surrounded  by  doubt,  and  has  given  rise  to 
much  discussion.  Sir  Henry  Maine  savs  that  dower,  as 
it  exists  with  us,  is  the  result ;:  .j  1 1 
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in  the  interest  of  the  wives  surviving  their  husbands  ; 
that  the  church  first  insisted  that  the  husband,  at  the 
time  of  the  marriage,  should  formally  and  expressly 
promise  that  he  would  make  a  provision  for  his  wife,  and 
afterwards  succeeded  in  having  the  principle  of  dower 
engrafted  upon  the  customary  or  common-law  customs 
of  Western  Europe.^  This  is  substantially  confirmed  by 
Eeeves,  who  says  that  the  term  dos,  or  dower,  in  the  com- 
mon and  usual  sense,  signifies  that  property  which  a  free- 
man gives  to  his  wife  at  the  time  of  the  espousals,  ad 
ostium  ecclesice,^  that  is,  "  at  the  church  door,"  referring 
to  the  former  custom  of 'celebrating  marriages  at  the  door 
of  the  church,  where,  it  appears,  verbal  settlements  were 
made  by  way  of  dower  out  of  the  husband's  lands,  in  the 
presence  of  sufficient  witnesses.^ 

Sec.  890.  Origin  of  dower.— The  estate  by  dower  is  said 
to  be  of  German  origin,*  but  in  the  light  of  modern  re- 
search, the  probabilities  are  that  it  was  brought  into 
England  by  the  Normans.®  This  humane  provision  of  the 
common  law  was  intended  for  the  sure  and  complete  sus- 
tenance of  the  widow,  ^  and  the  better  nurture  and  edu- 
cation of  the  children  of  the  marriage."  This  estate  has 
been  in  common  use  in  England  since  the  time  Glanville 
wrote  ;  ^  but  the  amount  of  the  estate  has  not  been  a  con- 
stant quantity,  varying  from  one-tenth  under  the  Gothic 

'  See  :   Maine's    Ancient    Law    (3d  wisdom  of  ages  ;    so  ancient, 

Am.  ed.),  c.  VII.,  p.  218.  that  neither  Coke  nor  Black- 

''  1  Reeves'  Hist.  Eng.  L.  (2d  ed.)  stone  can  trace  it  to  its  origin  ; 

100.  widespread    as    the    Christian 

'  See  :  Tyler's  Law  Glossarj',  44.  religion  ;  and  entering  into  the 

*  1  Cruise  Real  Prop.  (4th  ed.)  151.  contract    of    marriage    of    all 

See  :  Hill  v.  Mitchell,  4  Ark.  608  ;  Christians  ;  the  husband  on  the 

Wright  V.  Jennings,  1  Bail.  (S.  C.)  most    solemn  occasion  of  his 

L.  277  ;  life  contracting  that  of  all  his 

Combs  U.Young's  Widow,  4  Yerg.  worldly  goods  he  endows  the 

(Tenn.)  218  ;  s.c.  26  Am.  Dec.  wife." 

225.  '  See  :  2  Bl.  Com.  129. 

Common-law  right  of  dower — Effect  of  "  Noel  v.  Ewing,  9  Ind.  37,  43  ; 

repeal. — It  is  said  in  Combs  v.  Banks  v.  Sutton,  2  Pr.  Wms.  702. 

Young's  Widow,  4  Yerg.(Tenn.)  '  Bract.  92a ; 

218  ;  s.c.  26  Am.  Dec.  225,  that  1  Co.  Litt.  (19th  ed.)  30b  ; 

"  few  provisions  in  our  statute  Fleta,  lib.  5,  c.  23,  §  2  ; 

book  have  been  fraught  with  4  Kent  Com.  (13th  ed.)  35. 

worse  consequences  than  the  Compare:  1  Bishop  on  Married 

repeal  of  the  principle  of  the  AVomen,  §S  245,  474. 

common  law,  founded  on  the  *  See :  Glanv.,lib.  6,  c.  1. 
45 
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code,i  one- fourth  under  the  Longobardic  code,^  to  one- 
half  under  the  Saxon  regime,^  and  was  finally  settled, 
under  the  common-law  rule,  at  one-third  of  all  the  land 
of  which  the  husband  died  seized.*  The  final  fixing  of  the 
dower  at  one-third  of  the  husband's  estate  was  due  to 
English  statutory  regulations,^  and  those  statutes  in  force 
in  1776  have  been  adopted  in  this  country  as  apart  of  the 
common  law.^ 


'  1  Cruise  Real  Prop.  (4th  ed.)  153  ; 
Glanv.  (Beam's  ed.)  112,  note. 

2  Id. 

3  Crab.  Hist.  Eng.  L.  80  ; 

Laws  of  the  Saxons,  tit.  Z. 
*  Glanv.,  lib.  6,  o.  1. 

Special  dower  imder  common  law. — 
Reeves  says  that  the  one-third 
of  the  husband's  liberum  tene- 
mentum  was  a  reasonable 
dower  for  the  wife,  in  those 
oases  where  the  husband  did 
not  name  dower ;  and  if  he 
named  dower,  and  it  amounted 
to  more  than  the  third,  such 
special  dower  was  not  allowed, 
but  it  was  to  be  admeasured  to 
a  fair  third  ;  for,  though  the 
law  permitted  a  man  to  give 
less  than  a  third,  it  would  not 
suffer  him  to  give  more. 

1  Reeves'  Hist.  Eng.  L.  (2d  ed.) 
100. 

See:  Glanv.,  lib.  6,  o.  1. 

Same — Augmenting  out  of  purchases. 
— Reeves  further  says:  "  If  a 
man  had  but  a  small  freehold 
at  the  time  of  the  espousals 
when  he  endowed  liis  wife,  he 
might  afterwards  augment  it 
to  a  third  part,  out  of  purchases 
he  had  made  since,  but  if  there 
had  been  no  provisional  men- 
tion of  new  purchases  at  the 
time  of  such  assignment  of 
dower,  although  the  husband 
had  then  but  a  small  portion 
of  freehold,  and  had  made  great 
acquisitions  since,  the  widow 
could  not  claim  more  than  tho 
third  part  of  the  land  he  had 
at  the  time  of  the  espousals. 
In  like  manner,  if  a  person  had 
no  land  and  endowed  his  wife 
with  chattels,  money,  or  other 
things,  and  afterwards  made 
great  acquisitions  in  land,  she 
could  not  claim  any  dower  in 
such  acquisitions  ;  for  it  was  a 
general  rule  that  where  dower 


was    specially    assigned    to    a 

woman  ad  ostium  eeclesice  she 

could  not  demand  more  than 

what  was  then  and  there  as- 
signed." 
1  Reeves'  Hist.  Eng.  L.  (2d  ed.) 

101. 
Citing  :  Glanv.,  lib.  6,  c.  2. 
5  1  Reeves'  Hist.   Eng.  L.  (2d  ed.) 

100. 
Citing  :  Bract.,  lib.  2,  c.  39,  §  2  ; 
Fleta,  lib.  5,  c.  24,  §  7  ; 
Magna  Charta,  c.  XVII. 
'  See :  Carter  v.   Balfour,   19  Ala. 

814,  829 ; 
Wilford  V.  Grant,  1  Kirby  (Conn.) 

114,  117  ; 
Neal  V.  Farmer,  9  Ga.  555,  560  ; 
Plumleigh  v.  Cook,   13  111.  669, 

671; 
Dawson  t).  Shaver,  1  Blackf.  (Ind.) 

204,  206 ; 
Gorham  v.  Luokett,   6  B.   Mon. 

(Ky.)  146,  638,  645  ; 
CoUey  V.  Merrill,  6  Me.  (6  Greenl.) 

50  55  • 
Sibley  v.  WiUiams,  3  GiU  &  J. 

(Md.)  53 ; 
Going  V.   Emery,   83    Mass.    (16 

Pick.)  107;   s.c.  26  Am.   Dec. 

645; 
Stout  V.  Keyes,  3  Dug.   (Mich.) 

184,  188  ;  s.c.  43  Am.  Dec.  465  ; 
Wheelock  v.   Dozzens,  71  Miss. 

279,  283  ; 
Reaume  v.  Chambers,  22  Mo.  36, 

51; 
State  V.  Moore,  36  N.  H.  448, 455  ; 

s.c.  59  Am.  Deo.  354  ; 
Stevens  v.  Enders,  13  N.  J.  L.  (1 

J.  S.  Gr.)  371,  373  ; 
Waterford  v.  People,  0  Barb.  (N. 

Y.)  181,  166  ; 
State  V.  Huntly,  3  Ired.  (N.  C.)  L. 

418  ;  s.c.  40  Am.  Dec.  416  ; 
Betts  V.  Wise,  11  Ohio  319,  331  ; 
State  V.  Sutcliflfe,  4Strobh.  (S.  C.) 

L.  373,  379 ; 
Jacob  V.  State,  3  Humph.  (Tenn.) 

493,  514  ; 
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Sec.  891.  Same  —  G-erman  origin.— Tacitus  records  that 
the  ancient  Germans  dotem  non  uxor  marito  sed  uxori 
maritus  offert,^  and  to  this  custom  many  have  traced  the 
origin  of  the  right  of  dower,  and  allege  that  it  was  car- 
ried by  the  northern  barbarians  into  their  extensive  con- 
quests, maintaining  that  when  a  permanent  interest  was 
acquired  by  these  northern  hordes  in  lands,  the  right  of 
the  widow  was  extended  and  applied  to  such  lands  from 
principle  and  affection,  and  by  the  influence  of  the  same 
generosity  of  sentiments  which  first  applied  it  to  chattels.^ 
The  same  custom  is  thought  to  have  obtained  among 
the  Goths,  Visigoths,  and  Burgundians.  Mr.  Barriting 
thinks  that  the  English  would  possibly  have  borrowed 
this  institution  from  the  Goths  and  Swedes  rather  than 
from  any  other  of  the  northern  nations.^  It  matters  not 
to  us  whether  the  estate  by  dower  originated  with  the 
Germans,  and  was  adopted  from  them  by  the  fair-haired 
Saxons,  or  was  brought  over  by  William  the  Conqueror. 
The  principles  of  the  doctrine  are  well  grounded  and  the 
rights  of  the  estate  clearly  defined  both  in  English  and 
American  law. 

Sec.  892.  Definition  of  dower.— The  word  dower,  both  in 
its  technical  and  popular  acceptation,  means  that  interest 
or  estate  in  the  lands  and  tenements  of  the  husband  the 
law  gives  to  the  wife  on  his  death  during  her  lifetime,* 
for  her  support  and  the  nurture  and  education  of  the  chil- 
dren of  the  marriage.^  The  word  properly  has  reference 
exclusively  to  real  estate,^  and  includes  only  the  estate  of 

Commonwealths.  Lodge,  2  Gratt.  Guerin  v.  Moore,  25  Minn.  462, 

(Va.)  579,  699  ;  465  ; 

Pollard  V.   Hagan,   44  U.   S.   (3  Schiffer  v.Pruden,  64  N.  Y.47,49. 

.     How.)  313  ;  bk.  11  L.  ed.  565  ;  '^3  Bl.  Com.  180  ; 

Wheaton  v.  Peters,  33  U.  S.   (8  1  Co.  Litt.  (19th  ed.)  30a. 

Pet.)  591, 659  ;  bk.  8  L.  ed.  1055  ;  See  :  Ante,  §  890. 

Van  Ness  v.  Paoard,  27  U.  S.  (3  «  Hill  v.  Mitchell,  5  Ark.  608,  611 ; 

Pet.)  137,  144 ;  bk.  7  L.  ed.  374  ;  Travellers  v.  Noland,  97  Ind.  217; 

Pawlet  V.  Clark.  13  U,  S.  (9  Cr.)  Davis  v.  Davis,  36  Iowa  24; 

293,  339  ;  bk.  3  L.  ed.  735.  Dow  v.  Dow,  36  Me.  311,  317  ; 

'  Tec.  d.  Mor.  Germ.,  c.  XVIII.  Brackett  v.   Leighton,  7  Me.  (7 

«  Stewart's  Views  of  Estate,  29,  30,  Greenl.)  383 ; 

333-337.  Perkins  v.  Little,  1  Me.  (1  Greenl.) 

s  Barr.  Anc.  Stat.  9,  10.  148 ; 

"  Dow  V.  Dow,  36  Me.  311,  316  ;  Connor  v.  Shepherd,  15  Mass.  164; 

Brooke  V.  Brooke,  60  Md.  534,  533;  Bryant  v.  MoCane,  49  Mo.  546 ; 

Connor  v.  Shepherd,  15  Mass.  164,  Lamar  v.  Scott,  3  Strobh.  (S.  C.) 

167 ;  L.  563. 
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the  wife.^  According  to  Glanville,  dower  must  be  the 
third  part  of  all  the  lands  and  tenements  which  the  man 
had  in  his  demesne,  and  in  fee  of  which  he  had  endowed 
his  wife  on  the  day  of  the  espousals  ;  so  that,  according 
to  Bracton,^  the  claim  of  dower  was  still*  limited  to  the 
freehold  of  which  the  husband  was  seized  at  the  time  of 
the  espousals,  notwithstanding  the  provisions  of  a  magna 
charta,  which  seemed  to  extend  it  to  all  the  lands  that 
belonged  to  the  husband  during  the  coverture.^ 

Sec.  893.  Favored  in  law.— Dower  is  a  legal,*  an  equita- 
ble,^ and  a  moral  right ;  "^  and  the  wife's  claim  thereto 
has  ever  been  favored  by  law "  in  a  high  degree,  and,  next 
to  life  and  liberty,  held  sacred  by  the  common  law.^  Lord 
Bacon  says  that  "the  law  favoreth  three  things  :  life, 
liberty,  and  dower.  "^    The  inchoate  right  of  the  wife  to 

Matthews  v.  Duryee,  3  Abb.  Ct. 

App.  Dec.  (N.  Y.)  320;  s.c.  4 

Keyes  (N".  Y.)  535, 
Qower  foiinded  on  legal  seisin  is  a 

pure  legal  right. 
Ocean  Beach  Association  v.  Brin- 

ley,  34  N.  J.  Eq.  (7  Stew.)  439. 
^  See  :  JBuUard  v.  Briggs,  34  Mass. 

(3  Pick.)  533  ;  s.c.  19  Am.  Dec. 

393. 
'  Kennedy  v.  Nedrow,  1   U.  S.  (1 

Dal.)  415,  417  ;  bk.  1  L.  ed.  303, 

303; 
Preo.  in  Ch.  244. 
'  Meigs  V.  Dimock,  6  Conn.  458,  462; 
Bishop  V.  Boyle,  1  Ind.  169  ;  s.c. 

68  Am.  Dec.  615  ; 
Noel  V.  Ewing,  9  Ind.  37  ; 
Chew  V.  Chew,  1  Md.  163,  172  ; 
Lasher  v.  Lasher,  13  Barb.  (N. 

Y.)  106  ; 
Mahon  v.  Smith,  60  How.  (N.  Y.) 

Pr.  385  ; 
Mandel  v.  MeClave,  46  Ohio  St. 

407;  s.c.  23  N.  E.  Rep.  290;  30 

Cent.  L.  J.  31 ;    40  Alb.  L.  J. 

366  ;  22  Ohio  L.  J.  267  ; 
Banks  v.  Sutton,  3  Pr.  Wms.  703; 
1  Co.  Litt.  (19th  ed.)  124b. 
"  See  :  Kennedy  v.  Nedrow,  1  U.  S. 

(1  Dal.)  415,  417 ;  bk.  1  L.  ed. 

202,  203  ; 
1  Inst.  33a,  32b. 
'  Bacon  on  Statutes  of  Uses  (ed. 

1642)  31,  32  ; 
7  Bacon's    Works   (Spedding  €z 

Heath's  ed.)  421. 


Covers  personal  property  when. — • 
There  are  oases,  liowever,  in 
which  it  stood  so  connected  in 
a  win  as  to  be  held  to  cover  a 
share  in  personal  property  also. 

See :  Woodberry  v.  Matherson, 
19  Fla.  778,  783  ; 

Adamson  v.  Ayres,  5  N.  J.  Eq.  (1 
Halst.)  349. 

In  some  statutes  it  is  made  to  de- 
scribe an  estate  in  personalty, 
such  as  are  in  Arkansas  (Ark. 
Dig.  1874,  §  3330)  and  Missouri 
(Mo.  Rev.  Stat.  1873,  §  3186). 
'  By  statute  in  some  states  its  mean- 
ing has  been  changed  so  as  to 
make  it  cover  an  estate  of  the 
husband  as  well. 

See :  Hurleman  v.  Hazlett,  55 
Iowa  356;  s.c.  7  N.  W.  Rep. 
600; 

111.  Rev.  Stat.  1880,  425,  §  1. 

♦  See  :  Bract.  92. 
» See :  1  Reeves'  Hist.  Eng.  L.  (2d 

ed.)  313,  313. 
See  :  Id.  242. 

*  O'Brien  v.  Elliot,  33  Md.  137,  139. 

See :  Petty  v.  Petty,  4  B.  Mon. 

(Ky.)215  ;  s.c.  39  Am.  Dec.  501. 
Even  of  inchoate  dower  this  is  true. 
Simar  v.  Canaday,  53  N.  Y.  398  ; 

s.c.  13  Am.  Rep.  533. 
See  :  Fitts  v.  Hoitt,  17  N.  H.  530; 
Merchants'  Bank  v.  Thomson,  55 

N.  Y.  7,  11  ; 
Mills  V.  Voorhies,  30  N.  Y.  412  ; 
Garlick  v.  Strong,  3  Paige  Ch. 

(N.  Y.)  440  ; 
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dower,  as  we  shall  hereafter  see,^  is  as  much  entitled  to 
protection  as  the  vested  rights  of  the  widow.  ^ 

Sec.  894.  Kinds  of  dower.— Dowor  has  been  divided  into 
various  kinds  or  classes,  but  these  classes  relate  more  par- 
ticularly to  the  methods  of  assignment  than  to  the  qual- 
ity of  the  estate.  According  to  Glanville,  there  were 
three  sorts  of  dower  assigned  by  the  common  law  :  (1) 
Dower  ad  ostium  ecclesice,  (2)  dower  ex  assensus  patris, 
and  (3)  dower  rationabilis  dos}  Littleton  divides  them 
into  five  classes,  as  follows  :  (1)  Dower  by  common  law, 
(3)  dower  by  custom,  (3)  dower  ad  ostium  ecclesicB,  (4) 
dower  ex  assensus  patris,  and  (5)  dower  de  la  plus  belle.* 

Sec.  896.  Same— 1.  Dower  by  custom.— Dower  by  custom 
is  where  a  widow  becomes  entitled  to  a  specified  portion 
of  her  husband's  land  in  consequence  of  some  local  and 
peculiar  custom.*  In  those  cases  where  the  widow  was 
entitled  to  dower  by  custom,  she  could  not  waive  the  pro- 
visions thereby  made  for  her  and  claim  dower  at  com- 
mon law,  for  the  reason  that  all  customs  are  equally 
ancient  with  the  common  law.® 

By  the  custom  of  gavelkind,  the  widow  is  entitled  to 
one-half  of  all  the  lands  and  tenements  which  her  hus- 
band held  by  that  tenure,  formerly  called  free-bench,  and 
forfeitable  by  a  second  marriage  or  by  having  a  bastard 
child,  and  is  very  similar  to  that  which  existed  in  the 
time  of  the  Saxons."  By  the  custom  of  some  boroughs, 
the  wife  was  formerly  given  for  her  dower  all  the  tene- 
ments that  were  her  husband's.     This  was  called  free- 

>  See  :  Post,  §  914.  Ad.  &  E.  N.  S.  628 ;  s.c.  41  Eng. 

«  See':  Siraar  v.  Canaday,  53  N.  Y.  C.  L.  728  ; 

298  ;  s.c.  13  Am.  Rep.  523 ;  2  Bl.  Com.  132  ; 

Matthews  v.  Duryee,  3  Abb.  Ct.  1  Co.  Litt.  (19th  ed.)  33b  ; 

App.  Dec.  (N.  y.)  220 ;  s.c.  4  1  Cruise  Real  Prop.  (4th  ed.)  15i, 

Keyes  (N.  Y.)  525.  §7; 

Compare  :  Lucas  v.   Sawyer,   17  Hugh.  Orig.  160  ; 

Iowa  517 ;  Rob.  Gav. ,  c.  2  ; 

Moore  v.  City  of  New  York,  8  N.  New  Abr.  "  Dower  "  K.  ; 

Y.  110 ;  s.c.  59  Am.  Dec.  473.  Vin.  Abr.  "  Copyhold"  H.  h.  ; 

'  See  :  3  Reeves'  Hist.  Eng.  L.  (2d  Com.  Dig.   "  Copyhold"  K.  2. 

ed.)  382.  « 1  Inst.  33b. 

■■  See  :  1  Co.  Litt.  (19th  ed.)  40a.  '  Rob.  Gav.  159, 

'  Doe  ex  d.  Riddell  v.  Gwinnell,  1 
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bench  or  frank  banke,  francus  bancus  ;^  but  by  the 
custom  of  most  manors  of  which  lands  were  formerly 
held  by  copy  of  court-roll,  the  widows  were  entitled  to  a 
.certain  part,  and  sometimes  to  the  whole,  of  their  hus- 
band's land,  as  their  dower  or  free-bench. 

Sec.  896.  Same— 2.  Dower  ad  ostium  ecclesise.— Dower  a(^ 
ostium  ecclesice  was  where  a  man  of  full  age,  on  coming 
to  the  church  door  to  be  married,  endowered  his  wife  of  a 
certain  portion  of  his  lands,  and  she  by  that  act  was  con- 
cluded from  claiming  any  other  dower  by  the  common 
law  of  any  lands  or  tenements  which  were  her  husband's.^ 

Sec.  897.  Same— 3.  Dower  ex  assensus  patris.— Dower  ex 
assensus  patris  differs  from  ad  ostium  ecclesice  *  only  in 
being  made  out  of  the  lands' of  the  husband's  father  and 
with  his  consent.^ 

Sec.  898.  Same— 4.  Dower  de  la  plus  belle.''— Dower  cZe  Za 
plus  6eZZe  was  where  the  widow,  on  suing  the  guardian  in 
chivalry  for  dower,  was  required  by  him  to  endow  her- 
self of  the  fairest  portion  of  any  lands  she  might  hold  as 
guardian  on  soccage,^  and  thus  released  from  dower  the 
lands  of  her  husband  held  in  chivalry.'^ 

Sec.  899.  Same— 5.  Dower  at  common  law.— Dower  at  com- 
mon law  is  where  the  widow  ^  is  entitled  to  a  life  estate  ^ 
in  one-third  ^°  of  all  estates  of  inheritance  ^^  of  which  the 
husband  was  seized,  ^^  either  in  deed  or  inlaw,  at  any  time 

'  Bract.,  lib.  4 ;  Tr.  6,  c.  13  ;  To  entitle  a  woman  to  dower,  she 

1  Co.  Litt.  (19th  ed.)  110b.  must  be  the  lawful  wife  of  the 

'  1  Co.  Litt.  (19th  ed.)  36a.  man    in  whose   property    she 

=  See :  Ante,  §  893.  claims  such  an  estate. 

*  Bouvier's    Law  Diet.    (15th  ed.)  See  :  Post,  §S  927,  928. 

563  ;  9  Brown  v.  Collins,  14  Ark.  421 ; 

1  Co.  Litt.  (19th  ed.),  p.  37a.  Summers  v.  Babb,  18  111.  483, 484; 

'  This  estate  was  abolished  in  effect  Orriok  v.  Boehen,  49  Md  72  101  • 

bystatutellChar.il.,  c.  27,  by  Whyte    v.    NashviUe,   2    Swan.' 

which  tenures  held  by  knight-  (Tenn.)  364,  867. 

service    were    converted    into  "  Mantz  v.  Buchanan,  1  Md    Ch 

soeoage.  302,  208  ;  s.c.  3  Reeves'  Hist. 

"  Of  the  value  of  the  third  of  the  Eng.  L.  (2d  ed.)  528. 

tenements,  which  the  guardian  "  Stoughton  v.  Leigh,  1  Taimt.  409  ; 

in  chivalry  had.  Bucheridge  v.  Ingram,  2  Ves  Jr' 

'  2  Bl.  Com.  132  ;  663. 

1  Co.  Litt.  (19th  ed.)  39a.  •=  See  :  Butler  v.  Cheatham,  8  Bush 

s  Brooke  v.  Brooke,  60  Md.  524,  533.  (Ky.)  594 ; 
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during  coverture,^  and  of  which  any  issue  she  might  have 
had  might  by  possibilities  have  been  heir.^ 

Sec.  900.  Dower  in  the  United  States.— Of  the  various 
kinds  or  species  of  dower  known  to  the  English  law,^  as 
above  enumerated,  only  the  last,  or  dower  at  common 
law,  has  ever  been  adopted  in  the  United  States.*  In 
most  of  the  states  dower  exists  substantially  as  at  com- 
mon law,^  but  important  modifications  have  been  made  by 
statute  in  some  of  the  states,^  while  in  others  it  has  been 
entirely  abolished,  and  a  new  estate  substituted.^ 

Sec.  901.  Dower  under  statute.— Dower  under  the  statute 
in  the  various  states  of  the  Union  is  more  or  less  different 
from  dowe^  at  common  law.  In  some  of  the  states  dower 
as  at  common  law  has  been  expressly  recognized  by 
statute  ;  ^  in  some  of  the  states  it  is  the  old  estate  only 
in  name,  and  in  some  even  the  name  itself  has  been 
destroyed.  The  common-law  estate  of  dower  exists  in  a 
more  or  less  modified  form  in  Alabama,®  Arkansas,^"  Con- 

,  Atwood  V.  Atwood,  39  Mass.  (33  Sutton  v.  Askew,  66  N.  C.  173  ; 

Pick.)  383  ;  s.o.  8  Am.  Rep.  500 ; 

Durando  v.  Durando,  23  N.  Y.  Hudson  v.  Steere,  9  R.  1. 106. 

331  ;  « Beard  v.  Knox,  6  Cal.  253;  s.c.  63 

Poor  V.  Horton,  15  Barb.  (N.  Y.)  Am.  Dec.  125  ; 

485  ;  Sturgis  v.  Ewing,  18  111.  176 ; 

Leach  v.  Leaoh,  21  Hun  (N.  Y.)  Strong  v.  aem,  12  Ind.  37,  40  ; 

881  ;  s.c.  74  Am.  Dec.  200  ; 

Houston  V.  Smith,  88  N.  C.  313  ;  Rausch  v.  Moore,  48  Iowa  611  ; 

Pretts  V.  Richie,  29  Pa.  St.  71 ;  s.o.  30  Am.  Rep.  413  ; 

Galbraith  v.  Greene,  13  Serg.  &  Moore  v.  Kent,  37  Iowa  20  ;  s.c. 

R.  (Pa.)  85.  18  Am.  Rep.  1 ; 

Price  V.  Hobbs,  47  Md.  359,  378.  Wait  v.  Wait,  4  Barb.  (N.  Y.)  192, 

^  Butler  V.  Cheatham,  8  Bush  (Ky.)  201. 

594  ;  '  See  :  Post,  §  901. 

Spangler  v.  Stanler,  1  Md.  Ch.  36,  *  The  Federal  Ordinances  of  1787,  under 

38  ;  which  the  great  northwest  ter- 

Atwood  V.  Atwood,  39  Mass.  (33  ritory  of  the  United  States  was 

Pick.)  283 ;  organized,   gave    dower  as  at 

House  V.  Jackson,  50  N.  Y.  161  :  common  law. 

Gray  v.  McCume,  33  Pa.  St.  447  ;  May  v.  Rumney,  1  Mich.  1 ; 

2  Bl.  Com.  129 ;  Ruffner    v.    McLenan,   16    Ohio 
4  Kent  Com.  (13th  ed.)  35.  639,  643 ; 

"  Doe  ex  d.  Riddell  v.  Gwinnell,  1  Betts  v.  Wise,  11  Ohio  319. 

Ad.  &  E.  N.  S.  683  ;  s.c.  41  Eng.  »  Ala  Code  1876,  §§  2333-2351. 

C.  L.  728  ;  See :  Irvine  v.  Armistead,  46  AUi. 

3  Bl.  Com.  132.  863,  371. 

"  4  Kent  Com.  (13th  ed.)  36.  '•  Ark.  Dig.  1884,  §  2571. 

5  See  :    McMahan    v.    Kimball,    3  See :  Webb  v.  Smith,  40  Ark.  17, 

Blackf .  (Ind.)  16 ;  23 ; 

O'Ferrall  v.  Simplot,  4  Iowa  381;  Mc White  r.  Roberts,  4  Ark.  283. 
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necticut/  Delaware,^  Florida,''  Georgia,*  Illinois,^  Ken- 
tucky, ^  Maine/  Maryland,^  Massachusetts,^  Michigan/" 
Missouri,"  Nebraska, ^^  New  Hampshire,^''  New  Jersey," 
New  York,^^  North  Carolina,^"  Ohio,"  Oregon, ^^  Pennsyl- 
vania,^^ Ehode  Island, 2"  South  Carolina, ^^  Tennessee,^  Ver- 
mont,^ Virginia,^  West  Virginia, ^^  and  Wisconsin  ;^  in 
the  following  states  the  common  law  estate  of  dower  never 
existed,  or  has  been  abolished  and  analogous  statutory 
estates  put  in  its  stead  to  wit  :  Arizona,^''  California, ^^  Col- 


'  Conn.  Rev.  Stat.  1875,  pp.  376,  377. 
2  Del.  Rev.  Code  1874,  c.  87,  §  1. 
»  Fla.  Dig.  1881,  pp.  476-480. 
■•  Ga.  Rev.  Code  1883,  §§1763-1771. 
'  111.  Rev.  Stat.  1883,  c.  41,  §  1. 
'  Ky.  Rev.  Stat.  1881,  p.  457. 
'  Me.  Rev.  Stat.  1883,  art.  103,  §  1. 
»  Md.  Rev.  Code  1878,  p.  397. 
See  :  Reiff  v.  Uorst,  55  Md.   43, 

47; 
Price  V.  Hobbs,  47  Md.  359,  381. 
"  Mass.  Pub.  Stat.  1882,  c.  124,  §  3, 

p.  740. 
'»  Mich.  Rev.  Stat.  1883,  §§  57,  73. 
"  Mo.  Rev.  Stat.  1879,  §§  2186, 2239, 

3390 
'"  Neb.  Rev.  Stat.  1881,  part  1,  c.  33, 

§1. 
"  N.  H.  Gen.  L.  1878,  o.  203,  pp. 

474, 475. 
»  N.  J.  Rev.  Stat.  1877. 
'*  4  N.  Y.  Rev.  St.  (8th  ed.)  2433  ;  1 

Rev.  Stats.  Codes  &  Laws  896, 
See :  Payne  v,  Becker,  87  N.  Y. 

153 ' 
Simar'v.  Canaday,  53  N.  Y.  398; 

8.0.  13  Am,  Rep,  523  ; 
House  V.  Jackson,  50  N.  Y,  161  ; 
Chamberlain  v.  Chamberlain,  43 

N,  Y.  441  ; 
Moore  v.  City  of  New  York,  8  N, 

Y,  110  ;  s,c.  59  Am.  Dec.  473  j 
Wait  V.  Wait,  4  N.  Y.  95  ; 
Jackson  ex  d.  Sitzer  v.  Walter- 
mire,  7  Cow.  (N,  Y.)  354,  357  ; 
Gillis  V.  Brown,  5  Cow,  (N.  Y,) 

888,  389  ! 
Coates  V,  Cheever.  1  Cow,  (N,  Y,) 

460,  463 ; 
Embree  v.  ElUs,  3  John.  (N,  Y.) 

119,  133  ; 
Saflord  V.  Safford,  7  Paige  Ch. 

(N.  Y.)  259  ;  s.c.  33  Am,  Dec, 

633; 
Connolly   v.    Smith,    21  Wend. 

(N.  Y.)  60 ; 
Priest  V.  Cummings,  16  Wend. 

(N.  Y.)617,  633; 


Davis  V.  Darrow,  13  Wend.  (N. 

Y.)  66  ; 
Bear  v.  Snyder,  11  Wend.  (N.  Y.) 

592; 
Chandler  &  Hart  v.  Rossiter,  10 
Wend.  (N.  Y.)486. 
"  N.  C.  Code  1883,  §  3103. 
See :  Houston  v.  Sn^ith,  88  N.  C. 
313 
"  Ohio  'Rev.   Stats.   1886,  §§  4188, 

4194. 
"Oreg.  Gen.  Law  1872,  pp.  584- 

587. 
'»  Pa.  Purd.  Dig.  1883,  pp.  55,  56, 
539,  530. 
See :  Davison's  Appeal,   95    Pa. 
St.  394. 
™  R.  I.  Pub.  Stats.  1883,   pp.  636, 

640. 
"  S,   C.  Rev.   Stats.  1883,  §§  1796, 

1804, 
"  Tenn.  Code  1884,  §  3244, 
»^  Vermont  Rev.  Stats.  1880,  §8  3315- 

3320, 
"  Virginia  Code  1873,  pp,  383,  586. 
•»  West  Virginia  Act  1883,  art,  36, 

§1. 
">Wis,  Rev.   Stat.   1878,  §§  2149- 

3163. 
"  Ariz,  Comp.  L,  1877,  §  1976. 
28  Cal.  Civil  Code  1881,  173. 
Half  interest  in  comnnwity  property, 
under  the  California  statutes, 
is  a  substitute  for  the  common- 
law  right  of  dower. 
Beard  v.  Knowlton,  5  Gala.  233  ; 

S.C.  63  Am,  Dec.  135, 
See :  Guttman  v.  Soammell,  78 

Cala.  455,  459 ; 
De  Godey  v.  De  Godey,  39  Cala. 

137, 164 ; 
Payne   v..  Payne,  18  Cala.  391, 

801; 
Scott  V.  Ward,  13  Cala,  458,  469  ; 
Smith  V.  Smith,  13 Cala.  315,  335; ' 

s,c.  73  Am.  Deo,  533 ; 
In  re  Buchanan's  Estate,  8  Cala. 
507.  510. 
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orado,^  Dakota,^  Idaho,^  Indiana,*  Iowa/  Kansas/  Louis- 
iana/ Minnesota/  Mississippi/  Nevada/"  Texas/^  Utah,^ 
Washington/^  Wyoming.-'* 

Sec.  902.  Stages  of  dower.— The  estate  by  dower,  like  the 
estate  by  curtesy, '^is  a  progressive  estate  of  different  stages 
or  degrees  of  completion.  These  stages  are  (1)  inchoate 
dower,  (2)  consummate  dower,  and  (3)  assigned  dower. 
The  first  extends  from  the  time  of  the  marriage  or  the 
acquisition  of  property  to  the  date  of  the  death  of  the 
husband/^  the  second  extends  from  the  death  of  the  hus- 
band/'' and  the  third  from  the  date  when  the  widow's 
estate  is  admeasured  and  set  off  to  her.^^  These  various 
stages  of  dower,  the  nature  and  characteristics  of  each, 
will  be  fully  elaborated  hereafter  in  this  chapter.  ^^ 

Section  II. — Nature  and  Incidents  of  Dower. 

Sec.  903.  Nature  of  dower. 

Sec.  904.  Object  of  dower. 

Sec.  905.  When  dower  vests. 

Sec.  906.  Interest  of  wife  in  dower. 

Sec.  907.  Same — Rights  before  assignment. 

Sec.  908.  Same — Rights  after  assignment. 

Sec.  909.  Law  governing  dower. 

Sec.  910.  Same — As  to  place. 

Sec.  911.  Same— As  to  time. 

Sec.  912.  Same — -Where  law  changed  during  coverture. 

Sec.  913.  Incidents  of  dower. 

Sec.  914.  ■  Same — 1.  Inchoate  dower. 

Sec.  915.  Same — 2.  Consummate  dower. 

'  Col.  Gen.  Stats.  1883,  1039.  '"  Wash.  Code  1881,  §  3144. 

2  Dak.  Comp.  L.  1887,  §§  2594, 3402.  ■•-'  Wyo.  Comp.  L.  1876,  c.  43,  §  1. 

'  Idaho  Laws  1874,    1875,   p.  636.  '=  See  :  Ante,  §  714. 

§  10.  "^  See  :  Reifif  v.  Horst,  55  Md.  42, 47; 

■"  Ind.  Rev.  Stats.  1881,  §  2482.  Price  v.  Hobbs,  47  Md.  350,  381  ; 

« Iowa  Rev.  Stat.  1880,  §  244.  Wait  v.  Wait,  4  N.  Y.  95,  99. 

« Kan.  Comp.  L.   1879,  c.  33,  §  28.  "  See  :  Eeiff  v.   Horst,  55  Md.  42, 

'La.    Civ.   Code  1875,   art.   3337,  47; 

et  sea.  Sutliff  v.  Forgey,  1  Cow.  (N.  Y.) 

*  Minn.    Gen.  Stat.    1878,  art.   48,  89,  96  ; 

8  1.  Price  v.  Johnston,  4  Yeates  (Pa.) 

0  Miss,  Rev.  Code  1880,   §  1170,   p.  526. 

339.  '*  Joyner  v.  Speed,  68  N.  C.  236. 

See  :  Quin  v.  Coleman,  43  Miss.  See  :  Sumner  v.  Babb,  13  111.  483; 

386  White    v.    Nashville,    3    Swan. 

">  Nev.  Rev.Stat.  1873,.§  157.  (Tenn.)  264,  267. 

"  Tex.  Rev.  Stat.  1879,  §  2582.  »  See  :  Post,  §§  913-923. 
'8  Utah  Comp.  L.  1876,  §  1033. 
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Sec.  916.  Same— Same— Right  of  quarantine. 

Sec.  917.  Same— 3.  Assigned  dower. 

Sec.  918.  Same— Same— Right  of  alienation. 

Sec.  919.  Same— Same— Duties  imposed. 

Sec.  920.  Same— Same— LiabiUty  for  debts  of  widow. 

Sec.  921.  Same— Same— Subject  to  waste. 

Sec.  922.  Same— Same— Subject  to  forfeiture. 

Sec.  923.  Priority  of  dower. 

Sec.  924.  Revivor  of  dower  rights. 

Sec.  925.  Valuation  of  dower  interest. 


Section  903.  Nature  of  dower.— The  wife's  dower  interest 
in  the  estates  of  inheritance  of  her  husband  is  an  estate 
for  Hf e  created  by  act  of  the  law  ;  ^  that  is,  it  attaches  as 
a  consequence  and  by  virtue  of  the  marriage  of  the  par- 
ties,^ and  from  reasons  of  public  policy  connected  there- 
with,^ and  is  not  created  or  raised  by  contract.*    An 


'  Davis  V.  Tingle,  8  B.  Mon.  (Ky.) 
539; 

O'Brien  v.  Elliot,  15  Me.  125  ;  s.c. 
32  Am.  Dec.  137  ; 

Brackett  v.  Leighton,  7  Me.  (7 
Greenl.)  383,  385 ; 

Hohnes  v.  McGee.  20  Miss.  (12 
Smed.  &  M.)  411 ; 

Lawrence    v.    Miller,     1    Sandf. 
(N.  Y.)  516. 
'  Bishop  V.  Boyle,  9  Ind.   169  ;  s.c. 
68  Am.  Dec.  615  ; 

Noel  V.  Ewing,  9  Ind.  37  ; 

Melizet's  Appeal,  17  Pa.  St.  449  ; 
s.c.  55  Am.  Dec.  573. 
"  Martin  v.  Martin,  22  Ala.  86  ; 

Noel  V.  Ewing,  9  Ind.  37  ; 

Kennerly  v.  Missouri  Ins.  Co.,  11 
Mo.  204 ; 

Higgins  V.  Breen,  9  Mo.  497,  500  ; 

Moore  v.  City  of  New  York,  8 
N.  Y.  110 ;  s.c.  59  Am.  Deo. 
473; 

Matter  of  Central  Park  Exten- 
sion, 16  Abb.  Pr.  (N.  Y.)  36  ; 

Norwood  V.  Marrow,  4  Dev.  &  B. 
(N.  C.)  L.  442,  450  ; 

Weaver  v.  Gregg-,  6  Ohio  St.  547  ; 
s.c.  67  Am.  Dec.  355  ; 

Randall  v.  Kreiger,  2  Dill.  C.  C. 
444. 

Marriage  abroad. — And  this  is  the 
case  even  though  the  mar- 
riage relation  was  consummat- 
ed abroad,  where  the  common 
law  does  not  obtain. 

Moore  V.  City  of  New  York,  8  N. 
Y.  110;  s.c.  59  Am.  Deo.  473. 

A  moral  right  or  obligation. — Many 


eminent  judges  have  striven  to 
prove  that  dower  is  a  moral 
right  or  obligation,  and  as  such 
recognized  by  courts  of  equity. 
Thus  it  is  said  by  Sir  Joseph 
Jbkyll,  in  the  case  of  Banks  v. 
Sutton,  2  Pr.  Wms.  702,  that 
"the  relation  of  husband  and 
wife,  as  it  is  the  nearest,  so  it  is 
the  earliest,  and  therefore  the 
wife  is  the  proper  object  of  the 
care  and  kindness  of  the  hus- 
band ;  the  husband  is  bound, 
by  the  law  of  God  and  man,  to 
provide  for  her  during  his  life  ; 
and  after  his  deatli  the  moral 
obligation  is  not  at  an  end,  but 
he  ought  to  take  care  of  her 
provision  during  her  own  life. 
*  *  *  Thus  is  the  wife  said  to 
have  a  moral  right  to  dower." 
^  Magee  v.  Young,  40  Miss.  164  ;  s.c. 
90  Am.  Dec.  322  ; 

Higgins  V.  Breen,  9  Mo.  497  ; 

Lawrence  v.  Miller,  1  Sandf.  (N. 
Y.)  516 ; 

Melizet's  Appeal,  17  Pa.  St.  449  ; 
s.c.  55  Am.  Dec.  573. 

Hot  a  matter  of  marriage  contract. — 
It  is  said  by  the  Supreme  Court 
of  Mississippi,  in  the  case  of 
Magee  v.  Young,  40  Miss.  164  ; 
s.c.  90  Am.  Dec.  322,  326,  that 
"  dower  is  not  a  matter  of  mar- 
riage contract.  It  is  no  more 
so  than  the  right  of  the  hus- 
band to  the  choses.  in  action  of 
his  wife  not  reduced  to  posses- 
sion during  coverture  ;  which 
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estate  in  dower  being,  after  assignment,  a  continuation 
of  the  estate  of  the  husband,^  partakes  of  the  nature  of 
the  husband's  estate,  and  if  the  latter  be  equitable  only, 
the  former  is  also,  and  cannot  prevail  at  common  law 
against  the  legal  title.^ 

Sec.  904.  Object  of  dower  .—The  object  of  the  institution 
of  dower  was  to  insure  the  complete  sustenance  of  the 
widow  and  the  better  nurture  and  education  of  the  chil- 
dren of  the  marriage,^  and  for  that  reason  is  favored  in 
law.*  It  is  not  a  matter  of  contract,  but  rises  out  of  the 
marriage  of  the  parties  from  reasons  of  public  policy.^ 

Sec.  905.  When  dower  vests.— The  right  of  dower  at- 
taches at  the  instance  of  marriage,^  and  vests  absolutely 
immediately  upon  the  decease  of  the  husband. ''^  This 
right  to  dower  cannot  be  defeated  at  common  law  by  the 
alienation  of  the  husband  alone  ;  yet  the  wife  may  be 
barred  from  claiming  dower  by  several  acts  which  may 
be  done  subsequent  to  the  marriage.^ 

Sec.  906.  interest  of  wife  in  dower.— The  interest  of  the 
wife  in  her  husband's  estate  is  an  existing  right ;  ^  in  the 
nature  of  a  chose  in  action.^"    It  relates  back  to  the  marri- 

right,  we  have  seen,  is  settled  Banks  v.  Sutton,  2  Pr.  Wms.  703; 

by  this  court  to  be  within  the  3  Bl.  Com.  130  ; 

power  of  modification  by  the  1  Co.  Litt.  (19th  ed.)  30b. 

Legislature  (Marshall  v.  King,  ^  See :  Ante,  §  893. 

24  Miss.  85,  90  ;  Clarke  v.  Mc-  =  See  :  Ante,  §  903. 

Creary,  20  Miss.  (13  Smed.  &M.)  «  1  Cruise  Real  Prop.  (4th  ed.)  171, 

347).     In  both  the  above  cases  §  1. 

the  respective  rights  are  inci-  '  Johnson  v.  Johnson,  41  Vt. 

dents  to  the  marriage,  and  re-  ^  See  :  Post,  section  IX. ,  this  chap- 
suit  from  it  to  the  extent  to  ter,  "Barring  Dower." 

which  they  go,  but  are  not  the  '  BuUard  v.  Briggs,  24  Mass.  (7  Pick. ) 

subjects  of  positive  contracts.  533  ;  s.c.  19  Am.  Dec.  292  ; 

Dower  is  not  a  right  founded  Mandel  v.  McClave,  46  Ohio  St. 

in  contract,  but  one  resulting  407  ;  s.c.  22  N.  E.  Rep.  390  ;  80 

from  the  fact  of  marriage,  as  Cent.  L.  J.  31  ;  40  Alb.  L.  J. 

an  incident  to  it,  and  as  a  mat-  366  ;  23  Ohio  L.  J.  267. 

ter  of  social  and  domestic  policy  See  :  Unger  v.  Leiter,  32  Ohio  St. 

of  the  state."  210  ; 

'  Moore  v.  City  of  New  York,  8  N.  Black  v.  Kuhlman,  30  Ohio  St. 

Y.   110,  113  ;  s.c.  59  Am.  Dec.  196  ; 

473.  Ketchum  v.   Shaw,  28  Ohio  St. 

See:  Posi,  §§  908,  917.  503. 

°  Porter  v.  Robinson,  3  A.  K.  Marsh  '»  Gooch  v.  Atkins,  14  Mass.  378  ; 

(Ky.)  253  ;  s.c.  13  Am.  Dec.  153.  Witthaus  v.  Schack,  105  N.   Y. 

3  See  :  Noel  v.  Ewing.  9  Ind.  37,  43;  333,  837  ; 

Higgins  V.  Breen,  9  Mo.  497  ;  Moore  v.  City  of  New  York,  8  N. 
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age  of  the  husband,  ^except  in  those  cases  where  the  assign- 
ment has  been  made  against  common  right, ^  in  which 
case  her  estate  begins  from  the  time  of  the  assignment, 
without  relation  to  any  antecedent  period,  and  will  be 
taken  subject  to  all  the  incumbrances  affecting  it  in  the 
possession  of  her  husband.  ^  In  nearly  every  state  in  the 
Union  the  law  prescribes  the  method  by  which  the  wife 
may  be  divested  of  her  dower,  and  until  this  is  done  the 
wife  has  an  inchoate  interest  which  the  courts  will  pro- 
tect as  an  existing  contingent  right.  Thus  it  has  been 
held  by  the  Supreme  Court  of  Iowa,*  Kentucky, ^  and  New 
York,**  that  the  widow's  inchoate  right  of  dower  in  the 
lands  of  her  husband  is  a  subsisting  and  valuable  inter- 
est, as  much  entitled  to  protection  as  the  vested  rights  of 
the  widow  in  assigned  dower,"  and  that  she  has  a  right 
of  action  to  secure  such  protection.^ 

Sec.  907.  Same  — Bights  before  assignment.— We  have 
already  seen  ^  that  before  the  husband's  death  the  wife 
has  an  existing  interest  which  is  contingent  upon  her 
survival  of  him,  which  interest  is  of  the    nature  of  a 

N.  Y.  110,  112 ;  s.c.  59  Am.  Dec.  riage,  or  to  the  time  when  he 

473  ;  became  seized. 

Lawrence  v.  Brown,  5  N.  Y.  394;  See  :  Lawrence  v.  Miller,  3  N.  Y. 

Lawrence  v.  MiUer,  3  N.  Y.  245 ;  345. 

Maxon  v.  Gray,  14  R.  I.  641  ;  s.c.  Assignment  of  dower  defeats  the  seis- 

1  N.  Eng.  Rep.  37,  38 ;  in  of  the  heir  ab  initio,  and  the 

Weaver  v.  Sturtevant,  13  R.   I.  dower  is  not  considered  as  hav- 

537,  539,  540.  ing  ever  been  seized. 

'  Lawrence  v.  Brown,  5  N.  Y.  394,  Lawrence  v.  Brown,  5  N.  Y.  394, 

■  399  ;  399  ; 

Lawrence  v.  Miller,  3  N.  Y.  345  ;  Lawrence  v.  Miller,  3  N.  Y.  345. 

Norwood  v:  Marrow,  3  Dev.  &  B.  ■"  Buzick  v.  Buzick,  44  Iowa  359  ; 

(N.  C.)  443,  448.  s.c.  24  Am.  Rep.  740 ;  3  Cent. 

See  :  Post,  §  917.  L.  J.  786. 

«  Jones  V.  Brewer,  18  Mass.  (1  Pick.)  '  Petty  v.  Petty,  4  B.   Mon.  (Ky.) 

813,  314,  317.  315  ;  s.c.  39  Am.  Dec.  501. 

'  Jones  V.  Brewer,  18  Mass.  (1  Pick.)  « Simar  v.  Canaday,   53  N.  Y.  398, 

313,  314  ;  804  ;  s.c.  13  Am.  Rep.  536  ; 

3  Scrib.  on  Dower  (3d  ed.)  770.  Mills  v.  Van  Voorhies,  30  N.  Y. 

Eelatea  hack  to  time  of  marriage. — It  413  ; 

is  said  by  the  Supreme  Court  of  Matthews  v.  Duryee,  4  Keyes  (N. 

New  York,  in  the  case  of  Law-  Y.)  535  ;  s.c.  3  Abb.  App.  Dec. 

rence  v.  Brown,  5  N.  Y.  394,  330. 

399,  that  after  assignment  of  '  See :  Post.  %  917. 

dower  the  widow  is  in  all  re-  "  Petty  v.  Petty,  4  B.  Mon.   (Ky.) 

spects  the  assignee  of  her  hus-  315  ;  s.c.  39  Am.  Dec.  501 ; 

band,  and  that  her  title  relates  Simar  v.  Canaday,  53  N.  Y.  398, 

back'  to  the  time  of  the  mar-  804 ;  s.c.  13  Am.  Rep.  533,  536 

9  Ante,  §§  903,  906 
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chose  in  action.  On  the  husband's  death  the  wife  will  have 
no  estate  in  the  lands  until  after  the  assignment  of  the 
dower  ;  ^  until  that  time  she  has  a  mere  right  to  have  the 
dower  assigned,  which  right,  though  a  chose  in  action,^ 
yet  it  is  not  the  subject  of  transfer  or  sale,  and  cannot 
be  released  except  to  one  in  privy  with  the  title  under 
which  the  dowress  claims.^  Before  assignment,  the 
widow  has  not  right  of  entry,*  except  in  those  states 
where  before  assignment  the  widow  holds  as  tenant  in 
common  with  the  heirs,"  and  if  she  obtains  possession  it 
will  be  by  quarantine  only  ;  '^  she  cannot  maintain  a  pos- 
sessory action,  ^  and  cannot,  by  virtue  of  her  right  to  do wer , 
defend  an  action  in  ejectment  brought  against  lier.^  A 
different  doctrine,  however,  has  been  held  by  the  Supreme 
Court  of  New  Jersey  in  the  case  of  Den  ex  d.  Halsey  v. 
Dodd,^  where  the  court,  following  Goodlittle  v.  New- 
man,^" held  that  if  dower  be  not  assigned  to  the  widow 
within  forty  days,  she  may  continue  to  occupy  the  home- 
stead until  it  is  assigned.  ^^     The  better  doctrine  is  thought 


>  Smith  V.  Shaw,  150  Mass.  297  ;  s.c. 

33  N.  E.  Rep.  934. 
°-  Strong  V.  Bagg,7  Blackf .  (Ind.)  63  ; 

Rayner  v.  Lee,  30  Mich.  384  ; 

Weaver  ■;;.  Sturtevant,  13  R.  I. 
537  ' 

Hoxsie  V.  EUis,  4  R.  I.  133. 
»  Walker  v.  Doane,  131  111.  37  ;  s.c. 
32  N.  E.  Rep.  1006  ; 

Hart  V.  Burch,  130  111.  426  ;  s.c. 
23  N.  E.  Rep.  831. 
*  Barksdale  v.  Garrett,  64  Ala.  277  ; 
s.c.  38  Am.  Rep.  6  ; 

Weaver  v.  Crenshaw,  6  Ala.  873  ; 

Sharpley  v.  Jones,  5  Har.  (Del.) 
373  * 

Shields  v.  Batts,  5  J.  J.  Marsh 
(Ky.)  13 ; 

HiUeary  v.  Hilleary,  26  Md.  274  ; 

Wymans  v.  Richardson,  62  Me. 
293  • 

Bolster  v.  Cushman,  34  Me.  428  ; 

May  V.  Ramney,  1  Mich.  1. 

Widow  may  enter  immediately  when. 
— It  is  said,  however,  in  Hil- 
dreth  v.  Thompson,  16  Mass. 
191,  193,  that,  "in  dower  -ad 
ostium  ecclesice  or  ex  assensu 
patris,  the  widow  may  enter 
immediately  on  the  death  of 
her  husband  ;  for  there  is  no 
uncertainty,  the  lands  of  which 


she  is  endowed  being  made 
certain  by  the  contract.  But 
in  this  country  the  land  of 
which  the  widow  is  to  be  en- 
dowed can  only  be  ascertained 
by  assignment ;  and  she  has  no 
right  of  entry  until  assignment 
made."' 

*  See  :  Wooster  v.  Hunts  &  Layman 

Ins.  Co.,  38  Conn.  236  ; 
Stedman  v.  Fortune,  5  Conn.  462  ; 
Moody  V.  Seaman,  46  Midi.  74  ; 
Proctor  V.  Bigelow,  38  Mich.  383  ; 
Grant  v.  Parham,  16  Vt.  649. 

*  Weaver  v.  Crenshaw,  6  Ala.  873 ; 

Shields  v.  Batts,  5  J.  J.  Marsh 
(Ky.)  13. 

'  Tooke  V.  Hardeman,  7  Ga.  30. 

^  Cavender  v.  Smith,  3  G.  Greene 
(8  Iowa)  349,  360 :  s.c.  54  Am. 
Dec.  541  ; 
Hildreth  v.  Thompson,  16  Mass. 

191; 
Jackson   ex  d.  Clark  v.  O'Don- 
aghy,  7  John.  (N.  Y.)  347. 

9  5  N.  J.  Eq.  (1  Halst.)  367. 

•■»  3  Wils.  516. 

"  Judge  Van  Ness  says,  in  Jackson 
ex  d.  Clark  v.  O'Donaghy,  7 
Johns.  (N.  Y.)  247,  that  tho 
court  in  the  Englisli  case  was 
undoubtedly  mistaken. 
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to  be  that  where  the  statutes  make  provisions  to  that 
effect,  the  widow  may  occupy  the  mansion  house  for 
forty  days,  the  term  specified,  and  no  longer,  without 
being  disturbed. ^  Before  the  assignment  of  dower  the 
dower  interest  of  the  widow  cannot  be  seized  in  execu- 
tion,2  she  will  not  be  liable  for  taxes  or  other  assess- 
ments,^ cannot  make  a  lease  of  the  premises*  or  exercise 
other  acts  of  ordinary  dominion  over  it,^  and  she  cannot 
convey  her  interest  so  as  to  give  to  her  grantee  a  right 
of  action  ;  ^  but  she  may  release  her  right  to  the  heir, 
although  he  is  not  in  possession,''  or  to  the  legaP  or  the 
equitable  ^  owner  of  the  fee. 

Sec.  908.  Same— Rights  after  assignment.— We  have  al- 
ready seen  ^^  that  the  wife's  right  to  dower  vests  upon  the 
death  of  the  husband,  and  the  moment  the  dower  has 
been  assigned  and  she  has  entered  upon  possession  of  the 
premises,  the  freehold  therein  vests  in  her,  and  although 
her  possession  is  a  continuance  of  the  husband's  seisin, ^^ 
yet  she  will  not  be  able  to  maintain  an  action  in  assump- 
sit for  use  and  occupation  against  a  person  who  has  held 
the  premises  since  the  time  of  the  husband's  death. '^ 

'  Jackson  ex  d.  Clark  v.  O'Donaghy,  Cox  ■!'.  Jagger,  2  Cow.   (N.  Y.) 

7  John.  (N.  Y.)  247.  644 ;  s.c.  14  Am.  Dec.  322  ; 

Eent  belongs  to  wife.— During  quar-  Jackson  ex  d.  Totten  v.  Aspell, 

antine,  if  she  does  not   so  oc-  20  John.  (N.  Y.)  411  ; 

cupy  it,  the  rents  thereof  must  Jackson  ex  d.  Clowes  v.  Vander- 

be  decreed    to    her  until  her  heyden,  17  John.  (N.  Y.)  167  ; 

dower  is  assigned.  s.c.  8  Am.  Dec.  378  ; 

Graham  v.  Graham,  6  T.  B.  Mon.  Post,  §  918. 

(Ky.)  561 ;    s.c.   17  Am.   Dec.  ■"  Ross  v.  Blair,  Meigs  (Tenn.)  525. 

166.  «  Reed  v.  Ash,  30  Ark.  775 ; 

'  See :  Post,  8  920.  Summers  v.  Babb,  13  III.  483  ; 

'  See  :  Post,  §  919.  Green  v.  Putman,  1  Barb.  (N.  Y.) 

^  See  :  Post,  %  918.  fjOO. 

=  Webb  V.  Boyle,  63  N.  C.  271 ;  '  Bailey  v.  West,  41  111.  290. 

Lamar  v.  Scott,  4  Rich.  (8.  C.)  L.  '»  See  :  A7ite,  §905. 

516.  11  Jones  v.  Brewer,  18  Mass.  (1  Pick.) 

"  See :  Saltmarsh  v.  Smith,  32  Ala.  314 ;                                         • 

404  ;  Windham   v.  Portland,  4  Mass. 

Wallace  v.  Hall,  19  Ala.  367  ;  384 ; 

Jacks  V.  Dyer.  31  Ark.  334 ;  Moore  v.  City  of  New  York,  8 

CarnaU  v.  Wilson,  21  Ark.  62;  N.  Y.   110,  113;   s.c.   59  Am 

s.c.  76  Am.  Dec.  351 ;  ,    Dec.  473  ; 

Jacoway  v.   MoGarrah,  21  Ark.  Lawrence  v.  Brown,  5  N.  Y  394 

347  ;  See  :  Ante.  §  903. 

Summers  v.  Babb.  13  111.  483  ;  "  See  :  Parks  v.  McLeUan,  44  N  J 

Blaine  v.  Harrison,  11  111.  384 :  L.  (15  Vr.)  552  ; 

Green  v.  Putnam,  1  Barb.  (N.  Y.  Andrews  v.  Andrews,  14  N  J  L 

500 ;  (2  J.  S.  Gr.)  141 ;               '    "     " 
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Where  buildings  on  the  estate  assigned  as  dower  to  the 
widow  have  been  insured  by  the  deceased  husband  and 
the  buildings  are  destroyed  by  fire  after  the  assignment 
of  dower,  but  before  the  expiration  of  the  policy,  the  im- 
munity takes  the  place  of  the  buildings  and  belongs 
to  the  heirs  of  the  husband  subject  to  the  charges  which 
would  have  existed  against  it  in  his  hands.  ^ 

Sec.  909.  Law  governing  dower.— Dower  being  a  strictly 
legal  right,  will  be  governed  in  all  courts  by  the  prin- 
ciples which  control  courts  of  law.^  Thus,  a  dower  in- 
terest accruing  to  a  widow  in  her  deceased  husband's 
realty  is  assignable  in  equity,^  on  the  principle  that 
choses  in  action  are  assignable,*  but  a  court  of  equity, 
which  has  concurrent  jurisdiction  to  make  such  assign- 
ment, will  be  governed  therein,  by  the  same  principles 
and  rules  that  control  a  court  of  law. 

Sec.  910.  Same— As  to  place.— It  being  the  universal 
rule  accepted  alike  in  America^  and  Europe,^  that  all 


Sutton  V.  Burrows,  2  Murph.  (N. 
C.)  79  ; 

Thompson   v.   Stacey,   10  Yerg. 
(Tenn.)  493. 
'  Herkimer^.  Rice,  27N.Y.163,166  ; 

Wyman  v.  Wyman,  26  N.  Y.  253. 

Insurance  money — Tennessee  rale. — 
In  the  case  of  Hudnall  v. 
Burkle,  decided  by  the  first 
Chancery  Court  of  Shelby 
County,  Tennessee,  in  1875,  it 
was  held  that  where  an  insured 
building  is  burned  after  the 
death  of  the  insured,  and  after 
the  assignment  of  said  build- 
ings to  the  widow  as  dower, 


but  before  the  expiration  of 
the  policy,  the  proceeds  of  the 
policy  belong  to  the  widow  to 
the  extent  of  her  dower  inter- 
est, with  the  remainder  to  her 
heirs. 

'  Stillson  V.  Stillson,  46  Conn.  18  ; 
Ocean'Beach  Association  v.  Brin- 
ley,  34  N.  J.  Eq.  (7  Stew.)  438. 

'  See  :  Zabrisbie  v.  Smith,  13  N.  Y. 
822  ;  B.C.  64  Am.  Deo.  551 ; 
McKee  v.   Judd,  12  N.  Y.  623; 
s.c.  15  Am.  Dec.  515. 

■*  Griffith  V.  Wilcox,  21  Ind.270,373. 

>>  Glenn  v.  Glenn,  47  Ala.  204,  207  ; 
Apperson  v.  Bolton,  29  Ark.  418  ; 


'  Doe  ex  d.  Birth  whistle  v.  Vardill, 

5  Bam.  &  C.  439  ;  s.c.  11  Eng. 

C.  L.  531  ; 
Latimer  v.  Elgin,  4  Dress.  26,  31, 

33; 
Hunter  v.  Potts,  4  Durnf .  &  E. 

(4  T.  E.)  183  ;  s.c.  3  Rev.  Rep. 

353; 
Phillips  V.   Hunter,  4  Durnf.  & 

E.  (4T.  R.)  183,  192; 
Pliillips  V.  Hunter,  3  H.  Bl.  402  ; 
SUl  V.  Worswick,  1  H.  Bl.  665 ; 

s.c.  3  Rev.  Rep.  816 ; 


Shaw  V.  Gould,  L.  R.  8  H.  L.  55, 

70; 
Elliott  V.  Minto,  6  Madd.  16  ; 
Cockerell  v.  Dickens,  8  Moore  P. 

C.  98,  131,  133; 
Coppin  V.  Coppin,  3  Pr.   Wms. 

390,  293 ; 
Selkrig  v.   Davis,  3  Rose's  Cas. 

Bank.  391  ;  s.c.  3  Dow.  330  ; 
Brodie  v.  Barry,  2  Ves.  &  B.  131 ; 
TuUoch  V.  Hailley,  1  Young  & 

C.  114. 
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read  pn:>perty  and  all  insfcmments  or  jaoceedings  aff«TirLg 
the  title  iiiereto  are  esxhisivelv  subject  to  and  governed 
by  the  laTTS  of  the  state  or  territorr  in  which  tie  land 
lies.*  the  right  of  doTver  being  a  right  coamected  with  or 
arisng  our  ot  land,  the  la\r  by  which  that  right  in  any 
particnlar  case  is  to  be  determined  is  the  law  or  the  place 
wheie  the  _;^iii  is  siraate'i.-  Thus  if  the  husband  resid- 
ing in  a  state  in  w^hich  the  law  gives  dower  only  in  lands 
of  which  he  dies  seizei.  leaving  lands  in  another  stare, 
bv  the  laws  of  which  dower  is  given  as  at  common  law, 
the  widoTT  will  be  eniowoi  out  of  stieh  lands  according 
to  the  law  of  the  state  ia  which  thev  are  situated  ;^  and 


X^Danii",  r.  Gr^ee.  IT-  Ait  ^-v".. 

Mi-  -     -.   FuZer.  36  Coim.  160. 

Harrey  r.  BaD.  83  Ini  t>>.  »  : 

3K.  :>>= ;  ~. ■: .  H  Am   Kep.  -tS?  : 
Aa^ru~r£i  L3.  Co.  r.  Monoo.  S  La. 

3(S :  5.C.  06  Am.  I>ec._rtT  : 
Harp^-r  r.  Hampirn.  1  Har.  Ar  J. 

>Ias;ii  c.  Hooicr.  1  -j  3Ias.  IlC. 

119;       

Blake  r.  WnHan^   C^3  Va^     5 

Kck.>  i>»5 :  s.c.   17  Am.  Dec. 

Cutter    r.   F'-jverr.rrt,   :S    Hass. 

a  Pick.)  Jl.   >   :   =.e.  il  Am. 

Dec  14V: 
Goodwin  r.  Jomes.  S  Mas;,  -jl-t. 

-51?  :  i.e.  3  Am.  Dec.  :~:   : 
Friers.;  n    r.   "Wriiam-,   57    "\fiss 

4.51. 4^j; : 
Terta.^r  '.-.  Hunipiirtv=.  CC  "Vlisi 

U  Sni^L  .V-  M.   If ;.  143  : 
LajMce   r.  Gereandean.   I    Mes. 

^Walk.)  i^>.  4S3: 
D^)a3  r.  Hayo.  11  Mol  o14.  J:>  : 

s.c.  4i»  Ami  Dec.  >>  : 
Hrlm-es^  r.  Remseo.  -4  John.  Cb_ 

X.  \.    460:   i.e.   >   Am    Dec. 

•>?I  :  C    J.jhns.   S.  T.li  i.^i  ; 
Chapman  r.  Keb'^rrsoii.  6  Pkige 

Ch.  (>.  Y.)  >5C: :   s.c.  31    Am 

Dec.  C'M  ; 
H  «'ord  r.  X:eh  "_i.  1  Pai«:e  Ou 

(N.  Y.*  i->;  : 
;Xicht-L;.:ii    r.   Leavitt.  4  Scindi. 

tV.  Y.i  e-?i.  e:-? : 
Wills  '.-.  Cowpjr,  0  Ohio  1C4 : 
iChie   r.  Mortten.  6  Binn.   ^Psa."* 


o.>>  :  i.e.  6  Am.  Dec.  4S6  : 
■JcM«s  r.  irtrijoi  6  Joo^    S-  C.) 

Eq.  190.  194 : 
Cistio  r.  IBes.  22  Tex.  47^^.  4i-:  : 
Gfll  r.  Ctwt,  11  Yt  i.«0. 143 : 
HTll  r.  Wvnn.  4  W.  Ya.  4->o.  4->> ; 
Ammcan  &  F.  Cbriscaa  Unkm 

r.  Yoont,  101  U.  :?.  33* :  hk. 

.:•  L  ed.  >^s  : 
C&ev  r-  Bennetc.  K  F.   S.   .11 

Ho«-.)  S  :  ti.  6  I_  el  58§  : 
Daiby  r.   Mayer.  33    L.   S.     iO 

Wbea:-)  4n-> :  bk.  6  L  ed.  St'T  : 
McCemiaek  r.  S^iZivani.  2g  Y. 

S.   10  AY-eat)  li>;  :  hk.  -5  K ed. 

Keir  r.  Mocn.  22  Y.  S.  i"  Wheat.'* 

366  :  hfc  6  L  ed.  161 : 
Clait    r.  Giaham,   ly  Y.   S.  ^6 

^ITieafc   377  :  It  5  L.  ed.  334  : 
BohnBCMi  r.  CampbelL  16  Y.  ?. 

t3  AHieat.)  212 :  bfc  4  I_  ed. 

Crarei  Srarei  r.  CiOibT.  11  Y.  >. 

(7  Cr.)  115 :  bt.  3  I-  ed.  ■:S7. 
Se^f  :  Bamet  r.  Bnmet.  46  :X,  J. 

Eq.  144 :  i.e.  1>  AtL  Kepc    74  : 
Xeii-.-'ii  r.  Briar.jrt.  5  Beav.  .>47  : 

i.e.  10  Jv.r.  1  r>45  : 
Jrorvi  C«Hif.  i^    >rli  e<L  .  3  4-4"^ : 
^Vhirr.  Conf.  K   M  ed.X.  S -7S. 
^Apperams  Ens.  r.  Bowlton.  it' 

Ark.41S: 
>Iitcfadl  r.  Word.  60  Ga.  >-25  : 
Dnncan  r.  Dick.  1  :>ia^.  ,WaIk.) 


Je-es  r.  Gerock.  6  Jene 

Eq.  ISO: 
Lamar  r.  Sx-xtt.  3  Sttc'c; 


^av^ol 


SO 


C.i 
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in  the  case  of  Duncan  v.  Dick,^  it  was  held  that  where  a 
man  domiciled  in  Louisiana  dies  leaving  a  widow,  and 
also  lands  situated  in  Mississippi,  that  the  widow  will  be 
entitled  to  dower  in  the  lands  of  which  her  husband  was 
seized  in  the  latter  state,  notwithstanding  the  fact  that 
in  the  place  of  domicile  dower  is  not  recognized  by  law. 

Sec.  911.  Same— As  to  time.— A  widow's  right  to  dower 
in  the  lands  of  which  her  husband  dies  seized  is  governed 
by  the  law  in  force  at  the  time  of  the  husband's  death,  ^  and 
not  by  that  which  was  in  force  at  the  time  of  the  marriage, 
or  during  the  continuance  of  the  coverture  ;  ^  and  this  is 
true  even  though  such  law  may  postpone  dower  to  the 
payment  of  debts  due  by  the  intestate,  but  a  third 
person,  not  a  creditor,  cannot  set  up  such  debt  as  a  bar 
to  dower.* 

When  the  question  is  raised  between  the  widow  and  a 
person  to  whom  the  husband  has  aliened  the  land,  the 
law  which  governs  is  the  one  that  prevailed  at  the  time 
the  conveyance  was  made  by  the  husband.^ 


'  IMiss.  (Walk.)  281. 

*  Exception  to  the  rule — North  Carolina 
doctrine. — An  exception  to  the 
rule  as  above  stated  is  found  in 
the  state  of  North  Carolina. 
In  that  state,  prior  to  the  act  of 
the  Legislature  of  1868-9,  a 
widow  was  entitled  to  dower 
in  such  lands  only  as  the  hus- 
band should  die  seized  of.  By 
tliis  act  the  law  of  dower  was 
changed  so  as  to  give  the  widow 
dower  in  all  lands  of  wliich  the 
husband  was  seized  during 
coverture.  In  construing  the 
act  the  court  held  that  it  did 
not  prevent  a  husband,  married 
before  the  act,  from  selling 
land  also  owned  before  the  act ; 
and  that  an  agreement  to  pay 
the  wife  a  certain  sum  for  lier 
right  of  dower,  on  such  sale, 
was  void,  as  against  creditors, 
for  want  of  consideration. 
Sutton  V.  Askew,  68  N.  C.  172  ; 

B.C.  8  Am.  Rep.  500. 
See  :  Jenkins  v.  Jenkins,  83  N.  C. 

208; 
Bruce  v.  Strickland,  81  N.  C.  267. 

'  Ware  v.  Owens,  43  Ala.  313  ;  s.c. 
46 


94  Am.  Dec.  643 ; 
Boyd  i\  Harrison,  36  Ala.  533  ; 
Sturtevant  v.  Norris,  30  Iowa  65  ; 
Lucas  t).  Sawyer,  17  Iowa  517  ; 
Barbour  v.  Barbour,  46  Me.  9  ; 
Magee  v.  Young,  40  Miss.  164; 

s.c.  90  Am.  Dec.  323  ; 
Tliomas  v.  Hesse,  34  Mo.  13  ;  s.a 

84  Am.  Dec.  66  ; 
Reddick  v.   Walsh,  15  Mo.   519, 

537,  538 ; 
Walker  c.  Deaver,   5  Mo.  App. 

139; 
Bennett  r.  Harms,  51  Wis.  258 ; 

s.c.  8  N.  W.  222. 
An  exception  to  the  rule  is  stated  in 

§912. 
■•  Thomas  v.  Hesse,  84  Mo.  13;  s.c. 

84  Am.  Dec.  66. 
'  Boyd  V.  Harrison,  36  Ala.  533 ; 
Comly  r.  Strader,  1  Ind.  134 ; 
Moore  v.  Kent,  37  Iowa  20 ;  s.c. 

18  Am.  Rep.  1 ; 
O'Ferrall  v.  Simplot,  4  Iowa  163, 

321; 
Young  r.  Wolcott,  1  Iowa  174  ; 
Davis   !'.  O'Ferrall,   4  G.  Greene 

(Iowa)  358  ; 
Kennerly  v.  Missouri  Ins.  Co.,  11 

Mo.  204. 
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Sec.  912.  Same— Where  law ehanged during  coverture.— 
It  is  thought  that  there  is  an  exception  to  the  rule  as 
stated  in  the  foregoing  section  in  those  cases  where  the  law 
governing  the  dower  has  been  changed  during  coverture, 
giving  the  wife  a  greater  estate  than  that  conferred  by 
the  law  existing  at  the  time  the  marriage  was  con- 
tracted, and  the  husband  aliened  the  land  before  death. 
In  such  a  case  the  widow  will  be  entitled  to  dower  only 
according  to  the  law  in  force  at  the  time  when  the  mar- 
riage was  entered  into.^  Thus  in  Moore  v.  Kent,^  a 
married  man  conveyed  lands  and  afterwards  died.  Inter- 
mediate the  conveyance  and  his  death  a  statute  was 
passed  enlarging  the  common-law  right  of  dower  so  as  to 
give  a  widow  an  estate  in  fee.  The  court  held  that  his 
widow  was  entitled  to  dower  only  according  to  the  law 
in  force  at  the  time  of  the  conveyance. 

In  Indiana,  however,  a  different  doctrine  prevails.  In 
that  state,  prior  to  the  year  1853,  the  widow  was  en- 
titled to  dower  as  at  common  law.  In  that  year  the  Legis- 
lature expressly  abolished  the  estate  by  dower,  and  pro- 
vided that  the  widow  should  be  entitled  to  one-third  in 
fee-simple  of  the  lands  of  which  her  husband  was  seized 
during  coverture.  In  Strong  f.Clem,^  where  the  hus- 
band had,  prior  to  the  act,  conveyed  land,  sub  j  ect  to  dower, 
and  died  after  the  act  had  been  passed,  the  court  held 
that  the  widow  could  have  neither  the  common-law  dower 
nor  the  one- third  in  fee,  although  she  did  not  join  her 
husband  in  his  deed,*  because  the  right  to  the  first  had 
been  abolished,  and  the  second  could  not  be  given  to  her 
without  a  violation  of  the  vested  rights  of  the  purchaser.^ 
But  this  holding  seems  never  to  have  been  satisfactory 

'  Moore  v.  Kent,  37  Iowa  20  ;  s.c.  *  See  :  Carr  v.  Brady,  64  Ind.  28 ; 

18  Am.  Rep.  1.  Coleman  v.  De  Wolf,  53  Ind.  438 ; 

See  :  Craven  v.  Winter,  38  Iowa  Taylor  v.  Sample,  51  Ind.  423 ; 

471.  Fletcher  v.  Holmes,  33  Ind.  515 ; 

'  37  Iowa  20 ;  s.c.  18  Am.  Rep.  1.  Harrow  v.  Meyers,  29  Ind.  469  ; 

3  12  Ind.  37  ;  s.c.  74  Am.  Dec.  200.  Gaines  v.  Walker,  16  Ind.  863 ; 

*  Fletcher  v.  Holmes,  32  Ind.  499,  Boone  v.  Tipton,  15  Ind.  371 ; 

515 ;  Talbott   v.  Armstrong,   14   Ind. 

Gaines  v.   Walker,  16  Ind.  361,  255  ; 

362  ;  Giles  v.  Law,  14  Ind.  16  ; 

Boone  v.  Tipton,  15  Ind.  370,  371 ;  Strong  v.  Dennis,  13  Ind.  514  ; 

Talbott  tJ.  Armstrong,  14  Ind.  354,  Fraooe  v.  Harrow,  13  Ind.  507  ; 

255 ;  Giles  v.  GuUion,  13  Ind.  487  ; 

Logan  V.  Walton,  13  Ind.  639  Logan  v.  Walton,  13  Ind.  '639. 
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to  the  profession  of  the  state,  and  the  Supreme  Court  in 
Harrow  v.  Meyers^  tacitly  admitted  the  error  of  the 
doctrine,  but  adhered  to  the  rule,  although  admittedly 
wrong,  because  that  decision  had  become  a  rule  of  prop- 
erty in  the  state,  and  ' '  a  change  now  would  sow  a  wide 
crop  of  serious  evils  to  the  injury  of  those  who  are 
innocent,  and  who  have  purchased  and  sold  real  estate 
upon  the  faith  of  the  doctrine  declared. "  ^ 

Sec.  913.  Incidents  of  dower.— A  dower  estate  being  a 
freehold  in  land  carries  with  it  most  of  the  incidents  of  a 
conventional  life  estate.^  A  tenant  in  dower  is  entitled 
to  the  possession,  and  may  make  reasonable  use  of  the 
property  ;  *  but  a  woman  entitled  to  dower  cannot  enter 
on  the  land  of  her  husband  until  after  her  dower  has 
been  assigned ;  and  where  she  recovers  dower  in  an 
action,  she  cannot  enter  before  execution  has  issued. 
Should  she  enter  into  possession  without  assignment  or 
execution,  the  heir  or  devisee  may  recover  against  her 
without  assigning  dower.  ^  The  widow  is  entitled  to  hold 
the  lands  assigned  to  her  as  her  dower  free  from  all 
liens,®   except  paramount  liens  ;  ^  is  entitled  to  the  crops  ^ 


'  29  Ind.  469.  (Iowa)  535  ; 

^  After  the  strictures  of  the  Iowa  Parker  v.  Parker,   34  Mass.   (17 

court  in  Moore  v.  Kent,  37  Iowa  Pick.)  236. 

20  ;  6.C.  18  Am.  Rep.  1,  an  effort  Grasses  and  fimit. — ^It  is  said  in  the 

was  made  to  induce  the  Indiana  case  of  KaLn  v.  Fisher,  6  N.  Y. 

Supreme  Court  to  reverse  its  597,  that  "if  the  lands  on  which 

former  decision,   but  without  the  grass  and  fruit  in  question 

avail.  were  growing,  at  the  time  of 

See  :  Carr  v.  Brady,  64  Ind.  38  -,  the  husband's  death,  had  been 

Coleman  v.  De  Wolf,  53  Ind.  428  ;  assigned  to  the  widow  for  her 

Taylor  v.  Sample,  51  Ind.  423.  dower,    she  would   thereupon 

^  Whyte    V.     NashviUe,     2    Swan  have  become  entitled    to    the 

(Tenn.)  364,  367.  grass  and  fruits  growing  upon 

See  :  Ante,  §§  578-596.  the  lands.     It  has  been  so  held, 

■*  Joyn'er  v.  Speed,  68  N.  C.  286.  even   in    the    case    of  annual 

5  Evans  v.  Webb,  1  Yeates  (Pa.)  424 ;  planted  crops  (2  Inst.  81 ;  Dyer 

B.C.  1  Am.  Dec.  308.  316,  pi.  2),  acase  much  stronger 

As  to  quarantine,  see  :  Post,  §  914.  against  the  right  of  the  widow 

«  Fulwood's  Case,  4  Co.  64b ;  than  that  of  grass  and  fruit." 

1  Co.  Litt.  (19th  ed.)  33a.  The  common-law  rule  was  that  crops 
'3  Scr'ib.  on  Dower  (2d  ed.)  775.  growing  on  land  passed  to  the  de- 
See  :  Post,  §  923.  visee  of  the  land,  upon  the  pre- 
8  Kain  v  Fisher,  6  N.  Y.  597,  598.  sumed  intention  of  the  testator 
See:  Streett;.Sanders,27Ark.554;  that  he  who  took  the  land 
Talbot  V.  Hill,  68  111.  106  ;  should  take  the  crops  which 
Ealston  v.  Ralston,  3  G.  Greene  belonged  to  it. 
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growing  upon  the  land  at  the  time  the  dower  is  assigned  ;  ^ 
and  the  crops  growing  upon  the  dower  estate  at  the  time 
of  her  death  go  to  her  representative,^  who  may  retain 
possession  of  the  lands  until  the  crops  are  reasonably 
gathered.^  But  the  right  to  growing  crops  does  not  at- 
tach in  favor  of  the  widow  until  after  her  dower  has  been 
assigned.*  And  should  the  widow  receive,  without  as- 
signment, the  fruits  and  grasses  growing  on  the  lands  of 
her  husband  at  the  time  of  his  decease,  she  will  be  liable 
to  the  heir  or  devisee  for  their  full  value,  not  being  en- 
titled to  retain  one-third  on  account  of  her  right  of  dower 
in  the  estate.*  Where  dower  is  assigned  to  a  widow  in 
lands  that  are  leased  for  a  term  of  years,  she  becomes  en- 
titled to  receive  the  rent,  or  a  portion  of  it,^  and  the 
arrears  of  rent  due  on  such  lease  at  the  time  of  her  death 
will  go  to  her  representative.'^  The  widow  will  be  en- 
titled to  take  reasonable  estovers,^  for  her  own  use,  in 
accordance  with  the  principles  heretofore  laid  down  ;  ^ 
but  to  entitle  her  to  take  firewood  for  estovers,  there 
must  be  a  house  upon  the  land  when  it  is  assigned  to  her 
as  dower,  and  she  can  use  the  wood  for  this  purpose  only 
in  such  house.  If  the  widow  takes  the  wood  herself,  or 
permits  any  one  else  to  take  it  for  her,  to  be  used  else- 
where, it  will  be  accounted  waste.  ^^  The  widow  shall 
also  have  a  right  of  way  across  the  other  lands  of  her 

Bradner  v.  Faulkner,   34  N.  Y.  ''  Since  the  statuts  of  Merton,  20  Hen. 

347,  349;  III.,  c.  3,  the  widow's  title  in 

In  re  Roose,  Evans  i\  Williamson,  respect  to  crops  sown  by  her  on 

17  Ch.  Div.  696 ;  s.c.  50  L.  J.  the  lands  assigned  is  indisput- 

Ch.  197  ;  43  L.  T.  719  ;  able. 

West  V.  Moore,  8  East  839  ;  s.c.  »  3  Scrib.  on  Dower  (3d  ed.)  780. 

9  Rev.  Rep.  460.  -  Budd  v.   Hiler,   37    N.   J.    L.   (3 

Street  v.  Sanders,  37  Ark.  554  ;  Dutch.)  43. 

Talbot  V.  Hill,  68  111.  106  ;  '  Kain  v.  Fisher,  6  N.  Y.  597,  598. 

Ralston  v.  Ralston,  3  G.  Greene  ^  3  Sorib.  on  Dower  (3d  ed.)  776. 

(Iowa)  533  ;  '  Stookwell  v.  Sargeant,  37  Vt.  16. 

Parker  v.  Parker,   34  Mass.   (17  "  White    v.   Cutler,   34    Mass.    (17 

Pick.)  336;  Pick.)  348. 
Budd  V.   Hiler,   27  N.  J.   L.   (3  »  See  :  ^Tife.bk.  HI.,  c.  XVI.,  sec- 
Dutch.)  43  ;  tion  VI.,  "Estovers." 
Kain  v.  Fisher,  6  N.  Y.  597,  598  ;  "  Phillips' ■y.  Allen,  89  Mass.  (7  AUen) 
Clark  v.  Battorf,  1  Thomp.  &  C.  15,  17  ; 

(N.  Y.)  58 ;  Cook  v.  Cook,  77  Mass.  (11  Gray) 

Fisher  v.  Forbes,  9  Vin.  373,  pi.  133  ; 

82 ;  B.C.  2  Eq.  Abr.  393  ;  White  v.    Cutler,   34    Mass.   (17 

Dyer  316a,  pi.  2.  Pick.)  348  ; 

As    to  Ohio    rule,    see  :  Davis    v.  Fuller  v.  Wason,  7  N.  H.  341  • 

Brown,  4  West.  L.  Month.  373.  Elliott  v.  Smith,  3  N.  H.  430. 
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husband,  set  out  as  appurtenant  to  her  dower  ;  ^  and  on 
her  death  such  right  of  way  will  cease,  ^  as  does  the  estate 
itself.  3 

Sec.  911.  Same— 1.  Inchoate  dower.— We  have  already 
seen*  that  from  the  time  of  the  marriage,^  or  the  acquisi- 
tion of  property,  to  the  death  of  the  husband,^  at  common 
law,'  and  by  statute  in  some  of  the  states,  until  the  hus- 
band's bankruptcy  or  a  divorce  of  the  parties,^  the  wife's 
dower  interest  in  the  land  of  her  husband  is  a  mere  in- 
choate and  uncertain  interest  and  not  an  attaching 
right  ;  ^  that  is,  is  a  contingent  interest  ^°  which  does  not 
rise  to  the  dignity  of  an  estate,"  and  is  subject  to  bs 
changed,  ^^  modified,  or  abolished  altogether  by  statutory 
enactments  ;  ^^  but  the  legislative  intent  to  divest  or 
modify  dower  must  be  apparent,  and  the  wife's  right 
thereto  will  not  be  suffered  to  be  destroyed  by  an  act 
which  affects  the  wife's  dower  only  through  acting  upon 
the  husband.     Thus  it  has  been  held  that  a  wife  will  not 


'  Hoffman  v.  Savage,  15  Mass.  130. 
'  Hoffman  v.  Savage,  15  Mass.  130. 
3  Holmes  v.   Magee,   40  Miss.   (12 
Smed.  &  M.)  411,  420  ; 
Stockwell  V.  Sargeant,  37  Vt.  16. 
*  See  :  A.nte  S  903. 
'  Price  V.  Hobbs,  47  Md.  359,  381. 
«  See  :  Post,  §  935. 
'  Eeifif  V.  Horst,  55  Md.  42,  47.; 
Price  V.  Hobbs,  47  Md.  359,  381 , 
Wait  V.  Wait,  4  N.  Y.  95. 
8  Wright  V.  Gelvin,  8o  Ind.  128  ; 
Boberts  v.  Grayer,  08  Ind.  64. 
Divorce — Effect  on  dower. — For  full 
discussion  of  effect  on  dower  of 
divorce      under    statute,  see  : 
Wait  V.  Wait,  4  N.  Y.  95. 
»  Simar  v.  Canaday,  53  N.  Y.  298, 
303  ;  s.c.  13  Am.  Pep.  533  ; 
Moore  v.  City  of  New  York,  8  N. 
Y.  110  ;  s.c.  59  Am.  Dec.  473. 
'»  Johnston  v.  Vandyke,  6  McL.  C. 

C.  433,  441. 
I'  Simar  v.  Canaday,  53  N.  Y.  398  ; 
s.c.  13  Am.  Rep.  533  ; 
Moore  v.  City  of  New  York,  8  N. 
Y.  110  ;  s.c.  59  Am.  Dec.  473  ; 
State  V.  Wincroft,  76  N.  C.  38. 
Eight  of  dower  is  inchoatD,  and  not 
vested  until  after  the  death  of 
the  husband,  leavmg  a  surviv- 
ing wife.     Such  inchoate  right 


is  a  mere  possibility,  and  not  an 
estate. 

McCraney  v.  McCraney,  5  Iowa 
333  ;  s.c.  68  Am.  Dec.  702  ; 

Magee  v.  Young,  40  Miss.   164 ; 
s.c.  90  Am.  Dec.  323. 
"  Moore  v.  Kent,  37  Iowa  30  ;  s.c. 
18  Am.  Rep.  1,  4  ; 

Lucas  V.  Sawyer,  17  Iowa  517, 
519. 

A  wife's  dower  interest  cinnot  1)8 
placed  ahead  of  paramoimt  incnm- 
brances  (Helphenstine  v.  Mere- 
dith, 84  Ind.  1, 3)  or  be  enlarged 
against  one  who  has  purchased 
the  land  from  the  husband. 

Lucas  V.  Sawyer,   17  Iowa  519, 
531. 
"  Boyd  V.  Harrison,  36  Ala.  533. 

See  :  Noel  v.  Ewing,  9  Ind.  37  ; 

Lucas  V.  Sawyer,  17  Iowa  517  ; 

Barbour  v.  Barbour,  46  Me.  9  ; 

Magee  v.  Young,  40  Miss.  164  ; 
s.c.  90  Am.  Dec.  323  ; 

Lee  V.  Lindell,  32  Mo.  302  ;  s.c. 
64  Am.  Dec.  362  ; 

Moore  v.  City  of  New  York,  4 
Sandf.  Ch.  (N,  Y.)  456,  aff'd  8 
N.  Y.  110  ;  59  Am.  Deo.  478  ; 

Phillips  V.  Disney,  16  Ohio  639, 
654; 

Weaver  v.  Gregg,  6  Ohio  St.  047; 
s.c.  67  Am.  Dec.  355. 
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be  deprived  of  her  dower  by  virtue  of  an  act  confiscating 
the  land  of  her  husband,  as  to  land  of  which  the  husband 
is  already  possessed,  by  an  act  declaring  him  to  be  aliened  ; 
because  the  husband  was  so  seized  as  to  vest  an  inchoate 
right  in  the  wife  before  the  passage  of  such  act.^  A 
statute  cutting  down  dower  must  be  strictly  construed, 
and  courts  will  sustain  a  claim  for  dower  so  far  as  pos- 
sible within  the  terms  of  the  statute.^  A  widow's  right 
of  dower  is  a  valuable  right,  ^  possessing  the  elements 
and  incidents  of  property.*  Thus,  its  value  may  be  com- 
puted by  the  tables,^  and  it  furnishes  a  valuable  con- 
sideration sufficient  to  support  a  conveyance  to,®  or  a 
contract  with,^  the  wife,  and  the  wife  may  maintain  an 


1  Sewall  V.  Lee,  9  Mass.  363. 
•  Hinds  V.  Pugh,  48  Miss.  626. 
'  BuUard    v.    Briggs,   24    Mass.    (7 
Pick.)  533;  s.c.   19  Am.   Dec. 
293; 

Simar  v.  Canaday,  53  N.  Y.  298, 
303  ;  s.c.  13  Am.  Rep.  523  ; 

Miller  ?5.  Crauford,  32  Gratt.  (Va.) 
277. 

The  contingent  right  of  a  wife,  dur- 
ing her  husband's  life,  to  dower, 
is  a  property-right  having  a 
substantial  and  ascertainable 
value. 

Gore  V.  Townsend,  105  N.  C.  228; 
s.c.  11  S.  E.  Rep.  160  ;  8  L.  R. 
A.  443  ; 

Mandel  v.  McClure,  46  Ohio  St. 
407 ;  s.c.  15  Am.  St.  Rep.  627  ; 
32  N.  E.  Rep.  290. 

TaJung  land  for  public  use — Compen- 
sation to  wife. — But  it  is  said  by 
the  Court  of  Appeals  of  New 
York,  in  Moore  v.  City  of  New 
York,  8  N.  Y.  110,  113  ;  s.c.  59 
Am.  I)ec.  473,  that  the  wife  has 
no  interest  in  the  lands  of  her 
husband  which  require  that 
compensation  shall  be  made  to 
her  on  the  taking  of  them  for 
a  public  purpose,  because  her 
right  being  contingent  upon 
her  surviving  her  husband,  it  is 
such  a  possibility  which  might 
be  released,  %vhioh  the  court 
said  wafe  not  the  subject  of 
grant  or  assignment,  nor  in  any 
sense  an  interest  in  real  estate. 

See  :  Simar  v.  Canaday,  53  N.  Y. 
298,  30;i ;  s.c.  13  Am.  Rep.  523. 

In  other  cases  it  has  been  held 
that  the  wife,  by  reason  of  her 


inchoate  dower  in  the  land,  has 
an  interest  in  the  award  of  dam- 
ages in  land  condemned  for 
road  purposes,  which  equity 
will  seciure  to  her. 

Wheeler  v.  Kirtland,  27  N.  J.  Eq. 
(12  C.  E.  Gr.)  534,  536. 

See :  Jackson  v.  Edward,  7 
Paige  Ch.  (N.  Y.)  886,  408  ; 

Bartlett  v.  Van  Zandt,  4  Sandf. 
Ch.  (N.  Y.)  396,  399. 
*  Buzick  V.  Buziok,  44  Iowa  259, 
262  ;  s.c.  24  Am.  Rep.  740  ; 

Bullard  v.  Briggs,  24  Mass.  (7 
Pick.)  533  ;  s.c.  19  Am.  Dec. 
293; 

Jackson  v.  Edwards,  7  Paige  Ch. 
(N.  Y.)  386,  408  ; 

Gore  V.  Townsend,  105  N.  C.  228; 
s.c.  11  S.  E.  Rep.  160 ;  8  L.  R. 
A.  445; 

Stoppelbein  v.  Shulte,  1  Hill  (S. 
C.)  L.  200. 
°  See  :  Post,  §  925. 
'  Buzick  V.  Buzick,  44    Iowa  259  ; 
s.c.  24  Am.  Rep.  740  ; 

ReifE  V.  Horst,  55  Md.  42,  49  ; 

Bullard  v.  Briggs,  24  Mass.  (7 
Pick.)  533,  537;  s.c.  19  Am. 
Dec.  292  • 

Gore  V.  Townsend,  105  N.  C.  228  ; 
s.c.  11  S.  E.  Rep.  160 ;  8  L.  R. 
A.  443,  445. 
'  GarUck  v.   Strong,  3    Paige  Ch. 
(N.  Y.)  440. 

Agreement  to  pay  certain  sum  for — 
Invalid  aa  to  creditors. — Before 
the  act  of  1868-69  of  the  Legis- 
lature of  North  Carolina,  a 
widow  was  entitled  to  dower  in 
such  lands  only  as  the  husband 
should  die  seized  of.     By  this 
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action  for  its  protection^  against  the  fraudulent  acts  of  her 
husband,^  or  another.^  Thus  where  a  man  on  the  eve  of 
his  marriage,  without  the  knowledge  of  his  intended  wife, 
conveys  his  real  estate  with  the  intention  and  for  the 
purpose  of  defeating  the  interest  which  his  intended  wife 
could  acquire  in  his  estate  by  the  marriage,  such  convey- 
ance is  fraudulent  upon  her  rights  and  void  at  law,  as 
against  the  dower  right  of  the  wife  ;  *  and  the  same  rule 
applies  to  conveyances  made  by  the  husband  during  cov- 
erture with  the  object  and  for, the  purpose  of  defeating 
the  dower  interest  of  the  wife  in  his  estate.  ^    But  bona  fide 


act  the  law  of  dower  was 
changed,  so  as  to  give  the 
widow  dower  in  all  the  lands 
of  which  the  husband  was 
seized  during  coverture.  This 
act  was  held  not  to  prevent  a 
husband,  married  before  the 
act,  from  selling  lands  also 
owned  before  the  act ;  and  that 
an  agreement  to  pay  the  wife 
a  certain  sum  for  her  right  of 
dower,  on  such  sale,  was  void 
as  to  creditors  for  want  of  con- 
sideration. 

Sutton  V.  Askew,  66  N.  C.  173 ; 
s.c.  8  Am.  Rep.  500. 
'  Buzick  V.   Buzick,  44  Iowa    259, 
363 ;  s.c.  24  Am.  Rep.   740  ;  3 
Cent.  L.  J.  786 ; 

Petty  V.  Petty,  4  B.  Mon.  (Ky.) 
315  ;  s.o.  39  Am.  Dec.  501 ; 

Bums  V.  Lynde,  88  Mass.  (6  Allen) 
305; 

Bissell  V.  Taylor,  41  Mich.  703 ; 

Benoist  v.  Mundin,  47  Mo.  537  ; 

Simar  v.  Canaday,  53  N.  Y.  298, 
304  ;  s.c.  13  Am.  Kep.  526  ; 

Mills  V.  Van  Voorhis,  40  N.  Y. 
412; 

Matthews  v.  Duryee,  4  Keyes  (N. 
Y.)  535  ;  s.c.  Abb.  App.  Dec. 
330; 

Gore  V.  Townsend,  103  N.  C.  338  ; 
s.c.  11  S.  E.  Rep.  160  ;  8  L.  R. 
A.  443. 

See  :  Ante,  §  906. 
'  Buzick  V.  Buzick,  44  Iowa  359  ; 
s.c.  34  Am.  Rep.  740  ;  3  Cent. 
L.  J.  786  ; 

McClury  v.  Schwartz  (Pa.),  6  W 
N.  C.  361. 

Thus  a  wife  may  maintain  an  ac- 
tion to  set  aside  a  deed  made  in 
fraud  of  her  rights  either  before 
man-iage  (Petty  v.  Petty,  4  B. 


Mon.   (Ky.)  315,   218;    s.c.   39 

Am.  Dec.  501;  Swaine'y.  Perine, 

5  John.  Ch.  (N.  Y.)  483,  488 ; 

s.c.  9  Am.   Dec.  318)  or  after 

marriage. 
Buzick  V.  Buzick,  44  Iowa  259 ; 

s.c.  34  Am.  Rep.  740 ;  3  Cent. 

L.  J.  786 ; 
Burns  v.  Lynde,  88  Mass.  (6  Allen) 

305; 
Tliayer  v.   Tliayer,   14  Vt.   107; 

s.o.  39  Am.  Dec.  311. 
'  Russell  V.  Taylor,  41  Mich.  702  ; 
Simar  v.  Canaday,  53  N.  Y.  298 ; 

s.c.  13  Am.  Rep.  533. 
■•  Smith  V.  Smith.  13  Cal.  317,  325  ; 

s.c.  73  Am.  Deo.  533;' 
Dearmond  v.  Dearmond,  10  Ind. 

191; 
Petty  V.  Petty,  4  B.  Mon.  (Ky.) 

315  ;  s.c.  89  Am.  Deo.  501 ; 
Brown  v.  Bronson,  35  Mich.  415  ; 
Cranson  v.  Cranson,  4  Mich.  330  ; 

s.c.  66  Am.  Deo.  534 ; 
Smith  V.   Smith,  6  N.  J.  Eq.  (2 

Halst.)  515  ; 
Pomeroy  v.  Pomeroy,   54  How. 

Pr.  (N.  Y.)  338  ; 
Youngs  V.  Carter,  10  Hun(N.  Y.) 

194; 
Swaine  v.  Perine,   5  John.   Ch. 

(N.Y.)483  ;  s.c.  9  Ara.Dec.318  ; 
Tate  V.  Tate,  1  Dev.  &  B.  (N.  C.) 

Bq.  33  ; 
Littleton  v.  Littleton,  1  Dev.  &  B. 

(N.  C.)  L.  327. 
'  Buzick  V.   Buzick,   44  Iowa  359  ; 

s.c.  24  Am.   Rep.  740 ;  3  Cent. 

L.  J.  786  ; 
Bums  V.  Lynde,  88  Mass.  (6  Allen) 

805; 
Geggetts  i\    Geggetts,    40    Miss. 

718; 
Crecelius  v.  Horst,  4  Mo.  App. 

419; 
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conveyances  are  not  subject  to  this  rule,^  because  there 
must  be  an  intention  to  defeat  the  -n-ife's  rights  in  order 
to  invalidate  the  conveyance.-  Thus  a  vohintary  con- 
veyance by  a  father  to  his  children,  bv  ^ay  of  advance- 
ments, made  in  good  faith,  TviU  not  fall  under  the  ban  of 
the  rule  ;  ^  and  the  same  is  said  to  be  true  even  though  the 
conveyance  is  made  on  the  eve  of  marriage  with  the  in- 
tention of  defeating  the  right  of  dower  -which  would 
otherwise  vest  in  the  wife,  and  the  contemplated  mar- 
riage takes  place  without  a  knowledge  on  the  wife's  part 
of  the  convevance.  Beotvxsox,  J.,  says,  in  the  case  of 
Baker  r.  Chase.*  which  was  a  case  of  this  kind,  that 
"what  a  court  of  equity  might  say  about  such  a  fraud 
as  that,  we  will  not  undertake  to  determine  ;  but  not- 
withstanding the  case  of  Swaine  r.  Ferine,®  I  think  the 
court  would  say  that  there  was  no  fraud  in  the  matter. 
But  however  that  may  be,  we  have  not  been  referred  to 
any  case,  nor  have  I  met  with  any,  where  a  court  of  law 
has  undertaken  to  set  aside  a  deed  upon  this  ground." 

In  many  of  the  states  the  wife  is  a  necessary  party  to 
all  suits  affecting  the  title  to  the  lands  held  by  her  hus- 
band,® and  in  case  of  foreclosure  of  a  mortgage  and  sale 
of  the  premises  during  coverture,  is  entitled  to  have  the 
value  of  her  inchoate  dower  set  aside  out  of  the  surplus 
proceeds  of  such  sale,'^  and  may  bring  an  action  to  re- 

Kulinger  r.  Eeidenhaur,  6  Serg.  1'3.  IS. 

&  R.  (Pa.)  531 ;  TMs  is  not  nmversaUy  tie  rnle. 

Brewer  r.   Connell,   11  Humph.  See:  Newhall  f.  Lvnii  Five  Cents 

(Tenn.)  500  ;  Savings  Bank,  iOl  ila-ss.  428- 

Eeynolds    v.    Vance,     1     Heisk.  431 ;  s.c.  3  Am.  Rep.  387  ; 

^enn.)  344 :  Davis  v.  Wetherell,  95  Mass.  (13 

Jennv  r.  Jennv,  24  Tt.  324 :  Allen)  60,  62  ;  s.c.  90  Am.  Dec. 

Thayer r.  Tliaver.  14 Tt.  107  :  s.c.  177  ; 

39  Am.  Dec".  211.  Pitts  i:  Aldridge,   93  Mass.   (11 

'  Littleton  v.  Littleton.  1  Dev.  &  B.  Allen)  39,  40  ; 

(X.  C.)  L.  331.  FarweU  v.  Cutting,  90  Mass.   (8 

-  Revnolds     i:    Vance,     1     Heisk.  Allen)  211  ; 

(Tenn.)  344.  Strong  v.  Converse.  90  Mass.  (8 

'  Baker  I'.  Chase,  6  ]HiU  (X.  Y.)  4$2  Allen)  557;  s.c.   85  Am.  Dec. 

Miller  v.  Wilson,  15  Ohio  108  ;  733  ; 

Richards  v.  Richards,  11  Humph.  Savage  v.  Hall.  78  Mass.  (12  Grav) 

(Tenn.)  429 :  363 ;               ' 

Mcintosh    V.   Ladd,    1    Humph.  Wedge   r.    Moore,   60    Mass.    (6 

(Tenn.)  459.  Cush.)  S  : 

*  0  HiU  (N.  Y.)  4S2.  Brown  r.   Lapham,   57  Mass.  (3 

=■  r,  John.  Ch.   (X.   Y.)   482 ;  s.c.   9  Cush.)  551. 

Am.  Dec.  BIS.  '  Vreelan  v.  Jacobus,  19  X.  J.  Eq. 

'  See  :  Greener  v.  Klein.  28  Mich.  (4  C.  E.  Gr.)  231,  232. 
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deem.^  Though  the  wife's  inchoate  right  of  dower  is  an 
incumbrance  on  the  hxnds  of  her  hushand,^  and  its  exist- 
ence constitutes  a  breach  of  a  covenant  against  incum- 
brances,* but  not  of  a  covenant  of  seisin/  or  for  quiet 


'  Davis  r.  Wetherell,  95   Mass.  (3 

AUen)  60 ; 
Gore  V.  Townsend,  lO,")  X.  C.  Ov!8  ; 

s.c.  11  S.  E.  Rep.   160  ;  S  L.  R. 

A.  443. 
Bai-nett  v.  Gaines.  S  Ala.  373,  374. 
See:  Tln-asher   v.    Pinkhai-d,   34 

Ala.  616 ; 
McLemore   v.   Manson,   20    Ala. 

137; 
Springle  v.  Shields.  17  Ala.  296  ; 
Parks  r.  Brooks,  16  Ala.  529  : 
Shelton  r.  CaiToll,  16  Ala.  14*! ; 
Beavei-s  v.  Smith,  11  Ala.  20  : 
Smith  r.  Ackermau,   5  Blackf. 

(Ind.)541.  543; 
Whistlerr.  Hicks,  5  Blackf.  (Ind.) 

100;  s.c.  33  Am.  Dec.  454  : 
Clark  !-.  Ricliai-dson,  32  Iowa  399; 
Porter  v.  Noyes,  2  Me.  (2  Greenl.) 

26  ;  s.c.  11  Am.  Dec.  30  ; 
Bigelow   c.   Hubbard,   97    Mass. 

195; 
Prescott  r.  Trueman,  4  Mass.  627; 

s.c.  3  Am.  Dec.  246  ; 
Greenwood  c.  Lia;on,  iS  Miss.  (10 

Smed.  &  M.)  615  ;  s.c.  48  Am. 

Dec.  775  ; 
Russ  c.  Perrv,  49  N.  H.  547  : 
Fitts  r.  Hoitt,  17  N.  H.  530  ; 
Carter  r.  Denman,  23  N.  J.  L.  (3 

Zab.)  260 ; 
Hill  c.  Ressegieu,  17  Barb.  (,X.  Y.) 

162; 
Stevens  v.  Hmit,  15  Barb.  (X.  Y.) 

H; 
Ketchum  v.  Evertson,  13  John. 

(N.  Y.)  359  :   s.c.  7  Am.  Dec. 

384; 
Jones  r.  Gardner,  10  John.  (N.  Y.) 

266  ; 
Bitner  v.  Brough,  11  Pa.  St.  137  : 
Duvall    i:   Ciaig,    15  U.    S.    (,2 

Wheat.)  45  ;  bk.  4  L.  ed.  180. 
'  Shearer    v.  R;inger,  39   Mass.  (22 

Pick.)  447,  449. 
See  :  Park  v.  Bi-ooks,  16  Ala,  529; 
Porter  v.  Noves,  2  ^lo.  (2  Greenl.) 

22;  s.c.  ll'Am.  Dec.  30; 
Harrington  i:  Murpliv,  109  Mass. 

299; 
Bigelow  V.   Hubbard,   97    ^lass. 

195,  198  : 


Jackson  r.  Farmei-s' Slut.  Ins.  Co., 
71  Mass.  (5  Gray)  52.  56  ; 

Jenks  r.  Wai-d,  45  Mass.  (4  Met.) 
404,  413 ; 

Russ  V.  Perry,  49  N.  H.  547  : 

Hill  V.  Ressigieu,  17  Barb.  (N.  T.) 
163; 

Gazely  r.  Piice,  16  John.  (N.  Y.) 
268; 

Jones  V.  Gardner,  10  Jolm.  (N.  Y.) 
266: 

Gore  c.  Townsend,  105  N.  C.  208; 
s.c.  11  S.  E.  Rep.  160  ;  8  L.  R. 
A.  443. 

Compare:  Carter  v.  Denman,  23 
N.  J.  L.  (3  Zab.)  260  ; 

Powell  r.  Monson  &  Brimfield 
Manfg.  Co..  3  Mas.  C.  C.  347. 

When  right  of  action  occnrs. — In 
such  a  case  the  covenant  is 
broken  as  soon  as  the  deed  is 
delivered  to  the  purchaser,  and 
an  action  then  accrues  to  him 
for  such  breach. 

Given  c.  :51arr,  27  Mo.  212  ; 

Harrington  i\  Murphy,  109  Mass. 
299  ; 

Claik  'i\  Swift,  44  Mass.  (3  Met.) 
390. 

Compare :  Bostwick  r.  Williams, 
36  111.  65  :  s.c.  85  Am.  Dec. 
385; 

Powell  v.  Monson  Manfg.  Co.,  8 
Mas.  C.  C.  347. 

Rnle  of  damages.— In  such  cases 
tlie  general  rule  of  damage  is 
tliat  as  long  as  the  covenantee 
is  not  disturbed  in  the  enjoy- 
ment of  the  estate  conveyed,  he 
can  recover  only  nominal  dam- 
ages. 

HaiTington  i:  Murjihv.  109  Mass. 
299: 

Tufts  !•.  Adams,  25  Mass.  (8  Pick.) 
547; 

Prescott  !•.  Trueman,  4  JIass.  627; 
s.c.  3  Am.  Dec.  249. 

Same — When  he  has  been  disturbed, 
the  measure  of  damages  is  a 
just  compensation  for  the  dii-ect 
injury  resulting  therefrom. 

HaiTington  v.  JIurphv,  109  Mass. 
299  ; 


'  Lewis  V.  Lewis,  5  Rich.  (S.  C.)  L.  13. 
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enjoyment,^  or  of  a  genetal  warranty.^  until  dower  has 
been  claimed  and  set  oSf  and  although  its  existence 
furnishes  the  basis  for  an  action  to  quiet  title  ;  *  yet  an 


^Veatlierbee  r.  Bennett,  84  Mass. 
(3  AUen)  428 : 

Batchelder  v.  Sturgis,  57  Mass. 
(.3  Gush.)  201  ; 

Harlow  v.  Thomas,  33  Mass.  (15 
Pick.)  66 ; 

Chapell  r.  BuU,  17  Mass.  4,  313. 

Same — Consequsntial  damages. — ^It  is 
said  by  the  Supreme  Judicial 
Court  of  Massachusetts,  in  the 
case  of  Harrington  v.  Mvirphy, 
109  Mass.  399,  that  a  grantee 
of  land  cannot  recover  as  dam- 
ages for  a  breach  of  the  gran- 
tor's covenant  against  incum- 
brances, consisting  in  the  ex- 
istence of  an  inchoate  right  of 
dower  in  the  premises,  a  sum 
paid  by  himself  to  an  auctioneer 
for  selling  them  to  a  person  who 
refused  to  complete  the  piu:- 
chase  on  discovering  the  in- 
cumbrance. 

Sefasal  to  perform — The  existence  of 
SDcIi  an  incnmliraiice  will  justify 
a  vendee  in  refusing  to  perform 
his  contract  of  purchase. 

Bamett  v.  Gaines,  8  Ala.  373. 

See :  Springer  v.  Shields,  17  Ala. 
296; 

Porter  v.  >oves.  2  Me.  (2  Greenl.) 
26  ;  s.c.  11"  Am.  Dec.  30  : 

Fuller  1-.  ^Vright,  35  Mass.  (18 
Pick.)  405 ; 

Greenwood  v.  ligon,  18  Miss.  (10 
Smed.  &  M.)  615 ;  s.c.  48  Am. 
Dec.  775 : 

Beardslee  v.  UnderhiU,  37  X.  J.  L. 
(8  Vr.)  310  ; 

Jones  V.  Grardner,  10  John.  (X. 
Y.)  266. 

Compare:  Xvee  i:  Obertz.  17 
Ohio  71,  75." 

But  it  seems  that  where  a  pur- 
chaser of  land  has  accepted  a 
deed  containing  a,  covenant 
against  incumbrances,  he  will 
not  be  i>ermitted  to  set  up  an 
existing;  inchoate  right  of  dower 
as  a  failure  of  consideration  in 
an  action  against  him,  or  a  note 
given  for  the  purchase  money. 

Smith  z\  Ackerman,  3  Blackf. 
(Ind.)  542  ; 

Wliisler  v.  Hicks,  5  Blackf.  (Ind.) 
100. 


Inclioate  dower  not  an  incnmlnance. 
— ^In  the  case  of  Powell  v.  Mon- 
son,  etc.,  Manfg.  Co.,  8  Mas.  C. 
C.  347,  Judge  Stoet  said  that 
"  a  possibility  of  dower  is  not, 
within  the  sense  of  the  cove- 
nant, an  incumbrance,  for  that 
means  a  settled,  fixed  incum- 
brance. Following  this  dictum , 
the  Supreme  Court  of  Illinois, 
in  the  case  of  Bostwick  i:  WU- 
liams.  36  111.  65,  held  that  the 
widow's  inchoate  right  of  dower 
is  not  an  incumbrance. 
'  Lewis  I'.  Lewis,  5  Rich.  s.c.  L.  12. 
-  Lary  r.  Dunham,  4  Ga.  593  : 

Johnson  v.  Xvce,  17  Ohio  66  ;  s.c. 
49  Am.  Deo.  444  ; 

Wilson  V.  Tavlor's  Exrs.,  9  Ohio 
St.  595  ;  s.c.  75  Am.  Dec.  4^  : 

Titus  V.  MDler  (Ohio),  5  West.  L. 
J.  413. 
'  Hosford  r.  Wright,  Barby  (Conn.) 
3  ;  s.c.  1  Am.  Dec.  8  : 

Booker  v.  BeU,  3  Bibb  (Ky.)  173  ; 
S.C.  6  Am.  Dec.  641 ; 

Fitzhngh  r.  Croghan,  3  J.  J. 
Marsh.  (Ky.)  429  ;  s.c.  19  Am. 
Dec.  139  ; 

Emerson  v.  Proprietors,  1  Mass. 
464;  S.C.  2  Am.  Dec.  34; 

Rear  i\  Wrinkler,  5  Lans.  (X.  T.) 
196; 

Johnson  r.  Xvce,  17  Ohio  66 ;  s.c. 
49  Am.  Dec.  ill  • 

Titus  V.  Miller  (Ohio),  o  West.  L. 
J.  413  ; 

Pringle  v.  Witten,  1  BaUev(S.  C.) 
L.  356  :  S.C.  1  Am.  Dec.  612  : 

Mackev  v.  CoUins,  2  Xott.  &MeC. 
(S.  C.)  L.  186  ;  S.C.  10  Am.  Dec. 
580  : 

Ferriss  v.  Harshea,  1  Mart.  & 
Terg.  (Tenn.)  43 ;  s.c.  17  Am. 
Dec.  782  ; 

4  Kent  Com.  (13th  ed.)  479. 

It  is  said  in  King  r.  Kerr,  50  Ohio 
154 ;  s.c.  23  Am.  Dec.  777,  that 
a  covenant  of  ■warranty  is  an 
agreement  by  the  warrantor 
that  on  the  failure  of  the  title 
which  the  deed  purports  to  con- 
vey, either  for  the  whole  estate 
or  part  only,  he  w^iU  make  com- 
pensation in  money  for  the  loss 
sustained. 
^  Madigan  v.  Welsh,  22  Wis.  501. 
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inchoate  right  of  dower  cannot  be  bargained  and  sold,^ 
except  by  joining  with  the  husband  in  a  deed  of  convey- 
ance, whereby  it  is  released,^  or  be  affected  by  the  run- 
ning of  the  statute  of  hmitations.^ 

Sec.  915.  Same— 2.  Consummate  dower.— We  have  al- 
ready seen*  that,  at  common  law,  ^  on  the  death  of  the 
husband  the  widow's  right  to  dower  becomes  consum- 
mate,® vested,^  and  absolute.^  Being  a  vested  and  abso- 
lute right,  it  cannot  be  taken  away  by  the  Legislature  or 
otherwise.^  The  mere  right  to  have  dower  assigned, 
however,  is  not  an  estate,  ^°  but  simply  a  right  of  action 
growing  out  of  the  land.^^    While  an  incumbrance  on,^^ 


'  Eeiff  V.  Horst,  55  Md.  42,  47  ; 
Davis  V.  Wetherell,  95  Mass.  (13 

Allen)  60,  62  ;  s.c.  90  Am.  Dec. 

177; 
Moore  v.  City  of  New  York,  8  N. 

Y.   110,  113  ;  s.c.   59  Am.  Dec. 

473. 
«  Davis  V.  Wetherell,  95  Mass.  (13 

Allen)  60,  63  ;  s.c.  90  Am.  Dec. 

177. 
It  may  also  be  released  to  the  tenant. 
Moore  v.  City  of  New  York,  8  N. 

Y.110,113;  s.c.  59  Am.  Dec.  473. 
See  :  Eeiff  t^.  Horst,  55  Md.  43,46  ; 
Jliller  V.  Crawford,  32  Gratt.  (Va.) 

377. 
'  Davis  V.  Wetherell,   95  Mass.  (13 

AUen)  60,  63  ;  s.c.  90  Am.  Dec. 

177. 
*  See  :  Ante,  §  903. 

5  ReifE  V.  Horst,  55  Md.  43,  47. 

By  statute  the  same  may  take 
place  upon  divoi'ce,  the  hus- 
band's bankruptcy, and  the  like. 

Wright  V.  Gelvin,  65  Ind.  128. 

6  Wright  V.  Gelvin,  85  Ind.  128  ; 

Eeiff  V.  Horst,  55  Md.  43,  47  ; 
Pierce  v.  Hobbs,  47  Md.  359,  381. 
'  Thomburg  v.  Thornburg,  18  W. 

Va.  533. 
8  Sutliff  V.  Forgey,  1  Cow.  (N.  Y.) 
89,  96. 
See:  Pos^,  §935. 
'  Burke  v.  Barron,  8  Iowa  132. 
'»  Smith  V.  Smith,  13  Ala.  329  ; 
Sharpely  v.  Jones,  5  Harr.  (Del.) 

373  • 
Eeynolds  v.  McCurry,  100  111.  356; 
Hoots  V.  Graham,  23  111.  81 ; 
Taylor  v.  McCrackin,  3  Blackf. 


(Ind.)  360 ; 
Carey  v.   Buntain,  4  Bibb  (Kj-.) 

217; 
Johnson  v.  Shields,  33  Me.   42-1  ; 
Hilleary  v.  Hilleary,  26  Md.  274, 

389; 
Lobdell  V.   Hayes,   78  Mass.  (13 

Gray) 236 ; 
Eayner  v.  Lee,  30  Mich.  384  ; 
Waller  v.  Mardus,  29  JIo.  25  ; 
McClannahan  v.  Porter,  10  Mo. 

746; 
Johnson  v.  Morse,  2  N.  H.  48  ; 
Wade  V.   MiUer,   32  N.  J.  L.  (3 

Vr.)  396 ; 
Bleecker  v.   Hennion,   33  N.   J. 

Eq.  (8  C.  E.  Gr.)  123  ; 
Scott  V.  Howard,  3  Barb.  (N.  Y.) 

319; 
Branson  c.  Yancy,  1  Dev.  (N.  C.) 

Eq.  77  ; 
Jones  V.  Hollopeter,  10  Serg.  & 

R.  (Pa.)  326; 
Weaver  t).Sturtevant,  12  R.I.537 ; 
Hoxsie  V.  Ellis,  4  R.  I.  123  ; 
Lamar  v.  Scott,  4  Rich.  (S.  C.)  L. 

516; 
Whyte     V.    Nashville,   2    Swan 

(Tenn.)  364 ; 
Chapman  v.  Armistead,  4  Munf . 

(Va.)  883  ; 
Fansworth  v.  Cole,  43  Wis.  403. 
"  Pennington  v.  Yell,  1  Ark.  212, 

339  ;  s.c.  53  Am.  Dec.  363  ; 
Summers  v.  Babb,  13  111.  483  ; 
Hilleary  v.  HiUeary,  26  Md.  374. 

389; 
Rayner  v.  Lee,  30  Mich.  384  ; 
Torrey   v.  Minor,  1  Smed.   &   M. 

Ch.  (Miss.)  489  ; 


"See:  Ante,  §914. 


^nDO'W^S  KIGH3S. 
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aM  an  adverse  daim  against,  the  land.*  jnet  the  Tsidow  is 
in  no  Sense  seized  of  the  land  in  wMdi  snch  rigM  e3isrs-- 
and  may  noi  take  possession  of  or  hold  sudi  property.* 
except  tinder  the  right  of  qoarantine.  where  that  li^t 
eststs  :  *  she  ±aax  not  enter  against  a  tenant.*  hring  an 

r  tiama^es  to  the  land,  or  for 


s  ^— _ 


action  in  ejectment.*  s 


Rr. 


J-i^ss. 


e^t^m. 


y.  Y.    tiB; 
"Wearier  r.  Snnteram-tO  E-L.  -JT 
H 03se  r.  EHiB.  4  B.  L  15S : 

r^r-^s-r^  C-.    A    ^71.   !•>  Lea  T£E3- 

'  Baa^iar  r.  MoErim.  4.  >!;.  5?:. 
-  Hakarr  r.  HiDeafy.  36  Itd^iT^ : 
Dowxs  r.    Alton    10  L^a    leoE- 
■552.  eWS. 

191. 

*  Sej  Jte*.  f  916. 

*  Sl-Af  r-  (fXea.  9  M^s.  1-3 : 

*  :&3(^i3w  r.  r.-j-v^.-n-'.  5 

>.  T.  S^.  j  i-e.  >  Jd.  4-35  : 
Doe  ei  d.  >:i:t  r.  >>iitt.  3  Car.  Ji: 
P.  4:* ;  5.0. 12  Biff.  C  I-  65f. 

^e^aesfi — WJM  b&j*  bsim^Ib. — 
Ejectn^m  caa  only  be  maia- 
taised  whae  the  psaty  i:ii  a 
ri'At  <rf  "^^^^ :  stlI  "if  stiei 
portT  c-i2:e-r  his  no  riA:  ef 
entry. «  it  has  been  rjiiedL  au2. 

L^ri  Cofee  siyj.  1  SkL  S::  : 
"iiii:^  gr^tii:  aivaniage  tlie 
irife  hatb,  tfaat  sLe  caimo* 
rii;^r  into  her  dowier  by  the 
OQQUiKHi  law,  bar  is  liriTren  to 
her  ■KTit  of  dower  to  tecoviar- 
the  same." 

siMl  tei!>^ — The  iao<te  it  r;- 
coTiaiQir  dow^  at  law  is  by  a 
■w-rit  «rf  dowex  tmde  niiil  hiSet. 
ffl- br a wTit <rf lirtt  :_  dower; 


bat  if  ether  or  ! 


lemedie? 


ii  resorted  to.  the  writof  di:T^cr 
mtde  M Ai7  hatet  is  madi  ti>  be 
j»e£sTedJbecaiBe  l>y  tbestanite 
of  HextDa  the  dowre^  recovers 
tidmages  far  the  noQ-assign- 
cient  of  her  dower,  whhoh 
•iiziia^ies  maybe  assesst^l  either 
by  the  joiy  tzying  the  o;ise.  or 
on  a  writ  of  inqtiiiy.  Ck.  Te^iip. 
Hard.  19.  In  -Jeiii,  Cetr.  1 
Ca.  So.  it  k  laid  down  that. 
"■  re,jixt3,rly.  where  a  ^^istanl 
dieseir<ei.  the  wife  shall  lecoTer 
h«-  liower  with  damages,  ttsr 
tke  ■srb.ole  time  after  rh^  Lu*- 


basd's  death,  bat.  ii  be  doe? 

not  die  stize-i.  aftei  h«  ie- 
marad.  and  the  t^nani  s  rerrsil 
TO  assign  her  dowes-.  siie  siiE 
itcovtj"  lUsnisze^  froEi  the  ^  e 
of  the  refiiscih"  HoweTer.  in 
1  IiEt.  SS'r .  Ijosi  Cote  says  : 
"Ii  5s  TLecessiry  fi*  the  wh:e. 
afte"  the  deetiise  of  htr  bns- 
band.  as  s-xois^  she  can.  to  de- 
mand her  dc^er.  before  good 
t^aimony :  f  er.  o  therwis^e.  she 
may,  by  ba-  own  ierazilt.  kse 
the"  Tatoe  aft^  the  decease 
of  her  hieband,  and  h^ 
tiama^e^  for  tiea"^"g  of  her 
dower ;  fiOff  it  S-ie  hring  a  wiit 
of  doww  a^arist  the  har, 
and  the  heir  c:  teeth  into  fte 
o-osurt  niMn  the  STizit:zi;ta  on 
the  first  liay.  and  plead  that  he 
has  beai  al^^ays  ready,  ani  yet 
is.  to  rxHides  dower,  etc..  if  the 
wife  hath  not  leqaested  her 
dower,  she  shall  lose  the  ro^me 
■i^altLes  and  1^  damages :  bat 
if  she  badt  leqoessed  her 
dower,  she  may  plead  it.  and 
^oemay  bethereitton  taieiL." 
And  the  ctise  of  r»:bs.;tL  r. 
IXbs«».  CV  TempL  Hard.  19 : 
s.o.  2  Barnard  K.  R  1^}.  ae- 
o-;-os  ^th  diat.  -Hie  dam- 
ares  in  these  eases  are  acc«d- 
ing  to  thcTaloe,  not  or  the  land 
bat  <rf  ttie  rem."  Hale  HSs?.. 
Col  litt  ?i:.  note  i  If  the 
demandant  use. vet-s  damages 
in  a  writ  of  dower  t -; Se  t; f '  fJ 
habit,  she  iee:vers  coists :  bet 
if  no  dama-:^^  aie  leco^^ted. 
she  is  no*  entitled  to  costs.  C 
"Wms.  Sa-atii-  45.  Thelear-hij: 
on  this  s~abjci.^t  wtH  be  foond  at 
larre  in  C  W^iis.  Satiri  -ti::i. 
-"f  ft--^.,  and  the  paecedente  in  3 
Ciiitrr  Head.,  tit.  Proceedings 
in  Dower.  In  a  ■wrtt  cfi^ht 
(tf  do'wer,  no  damages  aieie- 
coTeiahle.  Co.  Litr.  g^  These 
are  tise  modes  o£  lecoTenng 
dower  at  law-. 
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trespasses,  1  or  institute  an  action  for  partition  ;2  she 
simply  has  a  right  contingent  in  the  land  until  it  is  sev- 
ered by  admeasurement  and  assignment;^  she  has  no 
estate  or  interest  that  she  can  bargain  or  sell  at  law,* 
though  she  may  transfer  it  in  equity,''  and  her  interest 
cannot  be  seized  on  execution  by  creditors,^  although  by 


Same — In  equity,  bills  are  filed  by 
dowx-esses  to  obtain  their  dower; 
but,  to  avoid  objection  to  the 
jurisdiction,  it  is  prudent  also 
to  pray  a  discovery  of  deeds  or 
the  like.  That  was  so  in  the  case 
of  Moor  i\  Black,  Cas.  Temp. 
Talb.  lit) ;  and  Lord  Chancellor 
Talbot  compelled  the  discovery 
and  the  assignment  of  dower. 
In  the  case  of  Curtis  v.  Curtis, 
2  Bro.  Ch.  Ca.  630,  where  the 
title  to  the  dower  was  denied, 
the  Lord  Chancellor  Bathurst 
ordered  the  bill  to  be  retained, 
with  liberty  to  the  plaintiff  to 
try  her  right  to  dower  at  law  ; 
and  the  widow  having  estab- 
lished her  rig'htat  law.  Lord  Alr- 
VANLEY  decreed  her  the  relief 
prayed.  In  the  case  of  Mundy 
V.  Mundy,  3  Ves.  Jr.  109,  Lord 
Loughborough  lays  down, 
that  if  a  legal  title,  such 
as  dower,  is  controverted,  it 
must  be  made  out  at  law  ;  but  a 
court  of  equity  will  act  in  aid 
of  the  title. 
>  Tuttle  V.  Burlington  &  M.   R.  R. 

Co.,  49  Iowa  134. 
«  Reynolds  r.  JlcCurry.lOO  111.  ;!,J6  ; 

Thorn  v.  Adams,  3  AVhai-t.  (^Pa.) 
188. 
'  Payne  i'.  Beecker,  87  N.  Y.   153, 
157; 

Stewiu't  i:  McMartin,  5  Bai-b.  (N. 
Y.)  163  ; 

Tompkins  v.  Fonda,  4  Paige  Ch. 
(N.  Y.)  448  : 

Davidson  i:  "SVliittlesev,  1  JMacA. 
D.  C.  163. 
'  Weaver   v.   Sturtevant,  13   R.    I. 
5;!:,  540. 

See  :  Barber  !'.  Williams,  74  Ala. 
331  ; 

Nelson  v.  HoUey,  50  Ala.  3  ; 

Saltmai-sh  v.  Smith,  33  Ala.  404 ; 

Hunt  !'.  Acre,  38  Ala.  580  ; 

Wallace  i'.  Hall.  19  Ala.  867  ; 

Powell  V.  Powell,  10  Ala.  900  ; 

Jacks  V.  Dyer,  81  Ark.  834  ; 

Reed  r.  Ash,  30  Ark.  775 ; 

Carnall  v.  Wilson,  31  xVrk.  63  ; 


Hoots  V.  Graham,  33  111.  81 : 
Summers  v.  Babb,  13  111.  483  : 
Matlock  r.  Lee,  9  Ind.  298  ; 
Strong  r.  Bragg,  7  Blaokf.  (Ind.) 

03; 
Huston  V.  Seeley,  37  Iowa  183 ; 
Tucker  r.  Vance,  3  A.  K.  Marsh 

(Ky)  458 ; 
Johnson   v.  Shields,  33   Me.  434  ; 
Rowe  r.  Johnson,  19  Me.  14(i  ; 
Leavitt  r.  Lamprey,  80  Mass.  (13 

Pick.)  383 ;  s.c.   33  Am.    Dec. 

685; 
Hildreth  v.  Thompson,  16  Mass. 

191; 
Jones  V.  Manly,  58  Mo.  559  ; 
Cox   V.    Jagger,   3   Cow.  (N.  Y.) 

638  ;  s.c.  19  Am.  Dec.  533  ; 
SutliflP  r.  Forgey,  1  Cow.  (N.  Y.) 

89,  96 ; 
Jackson  ex  d.  Totten  v.  Aspell, 

20  John.  (N.  Y.)411; 
Jackson  ex  d.  Clowes  v.  Vajider- 

heyden,  17  John.   (N.  Y.)   167  ; 

S.C.  8  Am.  Dec.  378  ; 
Miller   v.  Woodman,  14  Ohio  518; 
Douglass  I'.  McCoy,  5  Ohio  533  ; 
Thomas  r.  Simpson,  8  Pa.  St.  60, 

71  ; 
Lamai-  r.  Scott,  4  Rich.  (S.  C.)  L. 

510; 
Ferry  v.  P\u-nell,14Fed.Rep.  807. 
'  Tompkins  v.  Fonda,  4  Paige  Cli. 

(N.  Y.)  448. 
See  :  Strong  i\  Clem,  13  Ind.  .)"  ; 

s.c.  49  Am.  Dec.  300  ; 
Strong  V.  Bragg,  7  Blackf.  (Ind.) 

63: 
Maccubbin  v.  Cromwell,  3  Har. 

&  G.  (Md.)  443  ; 
Torrey  v.  Minor,  1  Smed.  &  31. 

Ch.  (Miss.)  489  ; 
Pope  r.  Mead,  99  N.  Y.  307  ; 
Everett  c.  Potter,  7  Ired.  (N.  C.) 

Eq.  153.    103  ; 
Wilson    V.   McLenaghan,   1   Mc- 

Mull.  (S.  C.)  Eq.  35  ; 
Brown  r.  Mereditli,  3  Keen  537. 
Compare :   Saltmai-sh   c.   Smith, 

33  Ala.  404 ; 
Blain  r.  Harrison,  11  111.  884. 
«  Pennington  v.  Yell,  11  Ark.    313. 

389 ;  s.c.  53  Am.  Dec.  363  ; 
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Statute  it  is  made  a  fee-simple  instead  of  a  life  estate.^ 
But  the  wiies  dower  right  mar  be  charged  with  her 
debts  in  equity,  and  reached  by  judgment  creditors.* 
The  Supreme  Court  of  Ohio  say.  in  the  case  of  Boltz  r. 
Stolz,^  that  Trhen  the  widow  s  dower  interest  has  become 
absolute,  by  the  death  of  the  husband,  although  unas- 
signed,  it  may  be  reached  by  judgment  creditors.*  This 
has  been  said  to  be  cii  the  ground  that  the  wido\r  has  no 
right,  in  conscience  or  in  equity,  to  deprive  her  creditors 
of  the  benefit  of  her  right  of  dower  for  the  satisfaction  of 
their  debts,  by  continuing  iu  possession  with  the  heirs, 
and  neglecting  to  ast  for  a  formal  assignment,  which 
assignment  and  entry  under  it  would  enable  the  credi- 
tors to  reach  it  bv  execution.*    Before  the  assisrmnent  of 


Summers  r.  Babb.  13  HL  453  : 
Gooch  r.  Atkins,  14  Mass.  37>  : 
Mc-;>re  r.  Citv  of  Xew  Tort.  5  X. 

T.  110.  113 :  5.C.  59  Am.  Dec 

473 : 
Scrliff  r.  Forgey,  1  Cow.  (!N.  Y.) 

367. 
See :  Wallace  r.    Hall,   19     Ala. 

367 ; 
Doe  ex  d.  Cook  r.  Webb,  IS  Ala. 

SlO.  M4 : 
CritTenden  r.  Woodmff,  14  Ark. 

465  : 
UoC'Xs  \:  Graham.  23  HL  Si  : 
Blain  r.  Harrison,  11  HL  3>4  : 
Baosch  r.  Moore.  4S  Iowa  611 : 

s-c.  30  Am.  Rep.  412  : 
Petrr  r.  Malier.  15  B.  Slon.  ^Kt.  i 

591: 
Carev  r.   Bontain.  4  Bibb  .Kv.) 

217  : 
.Sa^rter  r.   KendalL  64  3Ia^  \  10 

Cii-i.   -241,  245 : 
SiiTOurnev  r.  St.x^tweH,  45  Mass. 

(4  Met."  olS.  572  : 
Hiidreth  r.  Thompson,  16  Mass. 

191: 
Torrev  r.  Minor.  1  Smei  &  M. 

Ch.\Mis=.  >  4S';' : 
Waller  f.  Mardns.  29  Mo.  .>5  : 
Johnson  r.  Morse.  2  X.  H.  4S : 
Jacks- in   ex  d.  Tcrten  r.  AsjietL 

23  Jolm.  vX.  T.^  411 : 
Webb  r.  Boyle,  63  N.  C.  271  : 
Garretson    c.     Brien.     3  Heisk. 

(Tenn.)  534. 
Compare :   Gieathead's    AppeaL 

42  Coim.  374. 
'  Baosch  V.   Moore,  4S  Iowa  611 ; 

S.C.  30  Am.  Bep.  412. 


-  Payne  r.  Beecter.  S7  X.  T.  153 ; 

so.  2-5  Alb.  L.  J.  93  ; 
Stewart    r.   McMartin.    5    Barb. 

^X.  T.)  43S  : 
Tompkins  r.  Fonda,  4  Paige  Ch. 

(X.  T.)  44S  : 
Davidson  c.  Whirtlesev.  1  Mar  A . 

D.  C.  163  : 
Boltz  r.  Stolz.  41  Ohio  St.  540. 
Compare :  Maxon  r.  Grav.  14  R. 

I.  641  :  s.c.  1  >.  Eng.  Rep.  27. 

'  41  Ohio  St.  540,  551. 
'  Citins  :  Payne  r.  Beecfcer.  S7  X. 
T.  1.53  :  s.c.  2-5  Alb.  L.  J.  93 : 

Tompkins  r.  Fonda,  4  Paige  Ch. 
(X.  T.)44S; 

Davidson  r.  Whitdesev.  1  MacA 
D.  C.  163. 

See :  Strons  r.  Clem.  12  Ind,  37  : 
s.c,  74  Am.  Dec.  ■2-)0 : 

Elmendorf  r.  Lockwood.  57  X. 
T.  32-2.  326 : 

Moak  c.  Coate,  33  Barb.  X.  T.) 
4i>S  : 

Stewart  r.  McMartin.  3  Barb.  (X 
T.)  42S  : 

Everett  f.  Potter.  7  Ired.  iX.  C.) 
Eq.  152. 
'  Davidson  r.  Whirtlesev.  1  MacA. 
D.  C.  163.  164. 

Sliode  Island  ride. — ^A  diffexent 
mle,  however,  prevails  in 
Rhode  Island.  The  Supreme 
Court  of  t'uat  state  sav,  in  the 
case  of  Maxon  r.  Grav".  14  R.  I. 
641  :  s.c.  1  >.  Eng.  Rep.  27.  3S. 
that  a  widows  right  of  dower 
in  tiie  real  property  of  her  de- 
cease d  hust»nd,  bdore  a^gn- 
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dower,  tbo  widow  lias  no  interest  in  the  estate  of  her 
husband  which  she  can  either  mortgage,'  leaso,'-^  or  trans- 
fer, so  as  to  vest  a  i-ight  of  action  in  her  grantee.^    In 


nu'iit,  is  not  an  ostato,  but  a 
juoiv  t'lioso  ov  ri^'lit  in  actioii 
(Weavor  c.  Stuvtovaiit.  12  R.  I, 
T);!?,  513!),  540),  and  being  a  flioso 
in  action,  it  is  not  siibjet't  to 
lew  and  sale  on  cxociition. 

Pett\-  i:  Malior,  15  B,  Men.  (Kv.) 
501.00-1; 

Shield's  Hoii-s  r.  Balls.  5  J.  J. 
Mai-sh(Ky.)  Vi,  15; 

(.uHicli  I'.  AlUins,  14  Mass.  oTS, 
8Sl  ' 

AValle'i-  I-.  Miu-dus,  39  Mo.  i!5.  07  ; 

Fivenian  on  Executions,  §  185. 

Same — Cases  criticised. — In  Maxon 
c.  IJray,  14  1!.  I.  lUl  ;  s.i'.  1 
N.  Eng.  Roll.  07,  OS.  the  court 
say  ;  "  Tlie  only  oasos  in  which 
a  right  of  dower  before  assigu- 
nxent  has  bi'on  subjected  in 
equity  to  the  payments  of  debts, 
cited  by  the  t'oniplainants,  or 
which  have  come  to  our  notice, 
are  Davis  c.  Whittlesey.  1 
JlacA.  D.  C.  103  :  Touiiikins  v. 
Fonda,  4  Raise  Ch.  (N.  V.)  448  ; 
imd  Tavne  v.  Beecker.  87  N.  Y. 
15;!.  158  ;  s.c.  05  Alb.  L.  J.  93. 
Tlie  lii'st  and  last  of  these  rest 
upon  the  authority  of  the 
second,  Tompkins  r.  Fonda. 
In  thiscase  the  Chancellor  says 
that  if  the  widow  is  in  jiosses- 
sion  or  is  entitled  to  lui  assign- 
ment of  dower  immediately, 
the  want  of  a  mere  formal  as- 
signment of  dower  is  not  t-on- 
siciered  material.  The  only 
authority  cited  by  him  to  sus- 
tain this  stati'ment  is  the  re- 
mai'k  of  the  Lord  Chancellor 
in  Duke  of  Hamiltim,  Lord 
Molmn,  1  Pr.  "VVms.  118.  100. 
which  was  a  suit  l\v  the  heir 
against  the  \\  idow.  as  the  guar- 
dian of  tlie  heir,  for  an  account 
of  the  rents  and  profits  of  real 
estate  ;  and  it  was  lield  just 
that  a  court  of  equity,  in  taking 
tlie  account,  should  allow  to 
the  widow  one-third  of  the 
profits  for  her  right  of  dower. 
For  tliis  purjiose.  the  taking  of 
the  account,  the  Lord  Chajicel- 
lor  did  not  deem  the  want  of 
a,  formal  assignment  of  dower 
nuiterial,  the  right  of  the  widow- 
to  one-tliird  of  tlie  profits  being 


tlie  same  in  conscience,  and 
whether  her  dower  had  or  had 
not  been  assigned.  The  ques- 
tion in  the  present  case,  how- 
ever, is  not  iMie  of  act'ount,  but 
of  jurisdiction.  In  Greene  r. 
Keene,  14  R.  I.  ;!88  ;  s.c. 
51  Am.  Rep.  400,  this  court 
held  that  in  the  absence  of 
fraud,  trust,  or  other  ground  of 
equitable  jurisdiction,  and  in 
the  absence  of  statutory  pro- 
visions conferring  it.  courts  of 
eqiiity  have  no  jurisdiction  to 
siibject  a  chose  in  aitiou  of  a 
debtor  to  the  payment  of  judg- 
ment. We  have  no  such  pro- 
visions in  our  statutes  as  existed 
in  New  York  wlun  Tompkins 
c.  Fonda  was  decided,  upon 
which  the  decision  of  tlie  Chan- 
cellor in  that  case  aiipaventlv 
rests.  0  Rev.  Stat.  N.  Y.  174. 
§  ;!S1.  Unless,  then,  there  is 
some  distinition  to  be  drawn 
between  a  right  of  dower,  be- 
fore assignment,  and  otlier 
choses  in  action,  or  unless  the 
bill  sets  fortli  some  fact,  or 
facts,  of  equitable  cognizance, 
the  suit  cannot  be  maintained." 
rong 
liO. 

«  Foster  r.  Groton,  00  JIass.  (5  Pick.) 
185. 

See :  Blain   c.    Harrison.    11   lU. 
884; 

Croade  r.  Ingraliam.  30  JIass.  (13 
Pick.) ;!:! ; 

Hildreth  r.  Thompson.  10  ^ilass. 
191; 

May  r.  Calder.  0  Jtass.  55. 
*  Nelson  r.  Holly,  50  Ala.  o  ; 

Saltmai-sh  v.  Smith,  ;'>0  Ala,  404  ; 

Wallace  r.  Hjill,  19  Ala,  ;U;7  : 

Jacks  r.  Dver.  31  Ark.  ;!;U  ; 

Reed  r.  Ash,  ;!0  Ark.  775; 

Carnall  r.   Wilson,  01    .Vrk.   00; 
s.c.  70  Am.  Dec.  351  ; 

Jacowav    I'.  McGarrah.  01   Ark. 
347  ;  ■ 

Hoots  V.  Graham.  0;i  111.  81  ; 

Summei-s  r.  Babb.  13  111.  483  ; 

Blain  i'.  Harrison.  11  111.  384  ; 

:Matlock  r.  Lee,  1>  Ind.  0118 ; 

Strong  i'.  Bragg.  7  Blackf.  (Ind.) 
00  ;" 

Huston  V.  SeeleV,  37  Iowa  183  ; 
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equity,  however,  a  widow's  transfers  are  recognized  and 
enforced.^  Consequently,  where  a  widow  transfers  her 
interest  in  her  right  to  unassigned  dower,  an  action  there- 
for may  be  maintained  in  her  name  for  the  benefit  of  her 
transferee.^ 

Sec.  916.  Same— Same— RigM  of  quarantine.— By  statute 
of  Henry  III.  ^  it  was  provided  that  the  widow  should  be 
entitled  to  occupy  her  husband's  mansion  house  for  forty 
days  after  his  death,  during  which  time  her  dower  was  to 
be  assigned.*  This  right  is  recognized  generally  through- 
out the  United  States,  the  time  during  which  she  may 
occupy  the  mansion  house  having  been  increased  by  some 
statutes,  and  by  others  its  scope  increased  so  as  to  include 
more  than  the  house.  ^  The  right  to  quarantine  exists 
only  as  to  lands  in  which  the  widow  is  entitled  to  dower,  ^ 


Tucker  v.  Vance,  2  A.  K.  Marsh 

(Ky.)  458 ; 
Johnson  v.  Shields,  32  Me.  424  ; 
Eowe  V.  Johnson,  19  Me.  146  ; 
Leavitt  v.  Lamprey,  34  Mass.  (13 

Pick.;  383 ;   s.c.  23  Am.  Dec. 

685; 
HUdreth  v.  Thomjjson,  16  Mass. 

424; 
Jones  V.  Manly,  58  Mo.  559  ; 
Green  v.  Putnam,  1  Barb.  (N.  Y.) 

500; 
Cox  V.  Jagger,  2  Cow.  (N.  Y.) 

638  ;  s.c.  19  Am.  Dec.  523  ; 
Suthflf  V.  Forgey,  1  Cow.  (N.  Y.) 

89,  96  ; 
Jackson  ex  d.  Totten  v.  Aspell, 

20  John.  (N.  Y.)  411 ; 
Jackson  ex  d.  Clowes  v.  Vander- 

heyden,  17  John.  (N.  Y.)  167 ; 

8.C.  8  Am.  Deo.  378  ; 
Miller  v.  Woodman,  11  Ohio  518  ; 
Douglass  V.  McCoy,  5  Ohio  533  ; 
Weaver  v.   Sturtevant,  13  R.  I. 

537,  540  ; 
Lamar  v.  Scott,  4  Rich.  (S.  C.) 

L.  516  ; 
TeiTy  V.  Burnell,  14  Fed.  Rep. 

807,  810. 
Tompkins  v.  Fonda,  4  Paige  Ch. 

(N.  Y.)  448. 
See  :  Strong  v.  Clem,  13  Ind.  37  ; 

6.C.  74  Am.  Dec.  20  ; 
Strong  V.  Bragg,  7  Blackf.  (Ind.) 

62; 
McCubbin  v.  CromweU,  2  Har.  & 

G.  (Md.)  443  ; 
Torrey  v.  Minor,  1  Smed.  &  M. 


Ch.  (Miss.)  489  ; 
Everett  v.  Potter,  7  Ired.  (N.  C.) 

Eq.  152  ; 
Nelson   v.  McLenaghan,    1    Mc- 

Mull.  (S.  C.)  Eq.  35  ; 
Brown  v.  Meredith,  3  Keen  537. 
Compare:   Saltmarsh  v.   Smith, 

33  AJa.  400  ; 
Blain  v.  Harrison,  11  111.  384. 
2  Roby  V.  Flanders,  33  N.  H.  534. 
See :  Hunt  v.  Acre,  38  Ala.  580 ; 
Powell  V.  Powell,  10  Ala.  900 ; 
Rowe  V.  Johnson,  19  Me.  146  ; 
Thomas  v.  Simpson,  3  Pa.  St.  60, 

71; 
Lamar  v.  Scott,  4  Rich,  (S.  C.)  L. 

516. 
9  Hen.  IIL,  c.  7. 
"  2  Bl.  Com.  135. 
=  See :  Carnall  v.  Wilson,  21  Ark. 

63 ;  s.c.  16  Am.  Deo.  351 ; 
Strawn's  Exrs.  v.  Strawn's  Heirs, 

50  lU.  83,  376  ; 
Gaines  v.  Wilson,  4  Blackf.  (Ind.) 

531  ; 
Renf roe's  Heirs  v.  Taylor,  13  B. 

Mon.  (Ky.)  403  ; 
White  V.   Clarke,   7  T.  B.  Men. 

(Ky.)  640  ; 
Chaplin  v.  Simmon's  Heh-s,  7  T. 

B.  Mon.  (Ky.)  337. 
Bent  of  deceased  Imsljand's  mansion 

must  be  paid    to    his    widow 

.until  dower  is  assigned. 
Graham's    Heirs     v.     Graham's 

Exrs.,  6  T.  B.  Mon.  (Ky.)  561  ; 

s.c.  17  Am.  Dec.  166. 
"  HaiTison  v.  Boyd,  36  Ala.  303  ; 
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and  is  confined  to  the  liusband's  actual  residence.'  A 
woman  living  separate  and  apart  from  her  husband  at 
the  time  of  his  death  is  not  entitled  to  quarantine,^  the 
same  as  a  husband  who  has  abandoned  his  wife,  and  is 
living  separate  and  apart  from  her  at  the  time  of  her 
death,  is  not  entitled  to  curtesy.^  Where  a  wife  is  enti- 
tled to  quarantine,  it  is  not  subject  to  be  taken  on  execu- 
tion,* because  it  is  a  mere  personal  right,  and  gives  her 
no  estate  in  the  lands  subject  to  levy  on  execution.^  For 
the  same  reason,  the  widow  is  not  liable  for  taxes  or  other 
charges  during  her  quarantine." 

Sec.  917.  Same— 3.  Assigned  dower.— We  have  already 
seen^  that  the  widow's  estate  by  dower  is  complete  from 
the  date  when  admeasured  and  set  off  to  her.^  After 
such  assignment  and  entry  is  made  by  the  widow,  she  is 
seized  of  the  freehold  estate  for  life.^  We  have  already 
seen '"  that  the  assigned  dower  of  the  wife  is  a  continua- 
tion of  the  husband's  estate,"  and  relates  back  to  the  time 


Voelckner  v.  Hudson,   1   Sandf. 

(N.  Y.)  215. 
Crops  which  would  otherwise  be  assets 

in  tho  hands  of  the  executors 

are  not  included. 
Singleton's  Heirs  v.   Singleton's 

Exrs.,5Dana(Ky.)87. 
Lands  at  a  distance  are  not  a  part 

of  the  messuage  or  subject  to 

quarantine. 
Sharpley  ?'.  Jones,5  Har.(Del.)373. 
Wild  lands  cleared  sabseqnent  to  the 

husband's  death  are  not  subject 

to  wife's  quarantine. 
White  V.  Clarke,  7  T.    B.   Mon. 

(Ky.)  640. 
Leaseholds  are  not  included. 
Pizzala  v.  C^aiilpbell,  40  Ala.  85  ; 
Voelckner  v.  Hudson,    1   Sandf. 

(N.  Y.)  215. 
'  Ogbourne  r.Ogbourne,60  Ala.616; 
Clay  V.  Sanders,  43  Ala.  287. 
Hnsband  owning  batons  house,  and  not 

living  therein,  his  wife  is  not  en- 
titled to  quarantine. 
Clay  V.  Sanders,  43  Ala.  287. 
'  Rich  V.  Rich,  7  Bush  (Ky.)  68. 
»  Si'e  :  Ante,  %  805. 
4  Doe'  ex  d.  Cook  v.  Webb,    18  Ala. 

810,  814 ; 
Camall  v.  Wilson,  21   Ark.    62  ; 

B.C.  70  Am.  Dec.  351. 
»  Csmall  V.   Wilson,  21   Ark.    02  ; 
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B.C.  76  Am.  Deo.  351  ; 
Jacoway  v.  McGarrah,  21   Ark. 

348; 
Bleeckeri'.  Hennerson,  23  N.  J. 

L.  (3  Zab.)  123  ; 
Roach  i\  Davidson,  3  Brer.  (S.  C.) 

180. 
"  Graves  v.  Coohran,  68  Mo.  74. 
'See:  Ante,  §902. 
«  Summers  v.  Babb,  13  111.  488  ; 
Joyner  v.  Speed,  68  N.  C.  236  ; 
Wliyte     V.    Nashville,    2    Swan 

(Tenn.)  364,  867. 
»  Summers  v.  Babb,  13  111.  483  ; 
Whyte    i\    Nashville,   "2     Swan 

(Tenn.)  864,  867. 
'»  See  :  Ante,  §  903. 
"  Moore  v.  City  of  New  York,  8  N. 

Y.  110,  113  ;  s.c.  59  Am.   Dec. 

473. 
See  :  Stevens  v.  Stevens,  8  Dana 

(Ky.)  871  : 
Baker  v.  Baker,  4  Mo.  (4  Greenl.) 

67; 
Childs  V.  Smith,  1  Md.  Ch.  483 ; 
Jones  1'.  Brewer,  18  Mass.  (1  Pick.) 

314; 
Inhabitants  of  Windham  v.  In- 
habitants of  Portland,  4  Mass. 

384; 
Withaus   V.    Schock,  105   N.  Y. 

832,  337  ;    . 
Lawrence  v.  Brown,  5  N.  Y.  394. 
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of  the  husband's  marriage  or  of  his  seisin/  is  subject  to 
the  same  burden  it  was  in  the  husband's  lifetime,  and 
has  the  incidents  and  duties  of  a  conventional  life 
estate. 2  Thus  a  tenant  in  dower  may  alien  her  estate,^ 
or  lease  it,  and  her  representatives  will  be  entitled  to  the 
arrears  of  the  rent  due  on  such  lease  at  the  time  of  her 
death  ;*  she  may  take  proper  estovers,^  with  the  proviso 
that  she  use  the  wood  so  taken  on  the  dower  premises, 
or  for  purposes  connected  with  its  proper  occupation ;  ^ 
she  must  contribute  toward  repairs  and  making  such  im- 
provements as  are  required  of  the  estate  by  law,'^  and 
must  pay  the  taxes.*  Where  the  land  assigned  as  dower 
is  subject  to  a  paramount  lien,  the  widow  must  keep  down 
the  interest  on  so  much  of  it  as  covers  the  dower  estate.  ^, 
The  estate  is  liable  to  seizure  on  execution  for  the  debts 
of  the  tenant,^"  is  subject  to  waste, ^^  and  to  forfeiture. ^^ 


>  See  :  Ante,  §  906. 
Relates  back. — After   assignment 
of  dower,  the  widow  is  in  seisin 
with  the  husband ;  her  title  re- 
lates back  to  the  time  of  the 
marriage,  or  to  the  time  when 
he  became  seized. 
Lawrence  i;.Brown,5N.Y.394,399; 
Lawrence  v.  Miller,  2  N.  Y.  245. 

'  Whyte     V.    Nashville     2     Swan 
(Tenn.)  364. 

s  See  :  Post,  §  918. 

*  Stockwell  V.  Sargent,  87  Vt.  16. 

'White  V.   Cutler,    34    Mass.    (17 
Pick.)  248. 

"  Whiter.  Cutler,  34 Mass.  (17 Pick.) 
348; 
Padelford  v.  Padelford,  24  Mass. 

(7  Pick.)  153. 
Use  of  wood  elsewhere. — After 
dower  has  been  assigned  to  a 
widow,  in  a  dwelling-house  and 
the  land  connected  therewith, 
consisting  in  part  of  woodland, 
all  of  which  was  occupied  by 
the  husband  as  one  farm,  she 
removed  from  the  land  and 
resided  in  another  family  at 
board,  where  she  was  supplied 
with  fuel.  The  house,  having 
been  untenantable,  was  taken 
down  with  the  consent  of  all 
parties.  It  was  held,  that 
neither  the  widow  nor  the  lessee 
of  the  dower  estate  had  a  right 
to  cut  the  wood  thereon  for 
fuel,  and  that  the  reversioner 


would  have  aright  to  take  such 
wood,  if  it  should  be  severed  by 
them. 

White  V.  Cutler,  34  Mass.  (17 
Pick.)  248. 

Cutting  growing  trees,  to  be  ex- 
changed for  other  wood  to  be  used 
as  fuel,  or  timber  on  the  estate, 
has  been  said  not  to  be  within 
the  right  of  the  tenant  in  dower, 
but  in  law  is  deemed  waste. 

White  V.  Cutler,  34  Mass.  (17 
Pick.)  248 ; 

Padelford  v.  Padelford,  24  Mass. 
(7  Pick.)  152. 

A  lessee  of  a  tenant  in  dower  has  no 
right  to  cut  the  growing  wood. 

White  V.  Cutler,  34  Mass.  (17 
Pick.)  248  ; 

Blake  v.  Anscombe,  1  Bos.  &  P. 
(N.  R.)  35  ;  s.c.  8  Rev.  Rep.  746. 

Cutting  wood  for  sale. — A  fortiori, 
the  cutting  of  wood  for  sale, 
the  proceeds  of  which  are  not 
to  be  used  on  the  property  upon 
the  estate  or  in  connection  with 
it,  is  not  permissible,  under  the 
limited  right  of  taking  reason- 
able estovers. 

White   V.    Cutler,    64    Mass.  (17 
Pick.)  248,  253. 
'  See  :  Post,  §  919. 
8  Id. 
»Id. 

'"  See  :  Post,  §  930, 
"See:  Posf,  §  921. 
"  See  :  Post,  §  932. 
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Sec.  918.  Same— Same— Bight  of  alienation.— After  the 
widow's  dower  has  been  admeasured  and  assigned,  she 
may  convey  her  interest  therein  to  a  stranger  by  any  of 
the  modes  available  for  the  transferring  of  estates  of  free- 
hold.^ Before  assignment,  however,  the  widow  has  no 
such  interest  in  the  estate  that  she  can  transfer  to  her 
alienee  the  right  to  sue  in  his  own  name.^ 

Sec.   919.  Same— Same— Duties  imposed  on.— The  widow's 


'  See  :  Summers  v.  Babb,  13  111.  483, 
484  • 

Matlock  V.  Lee,  9  Ind.  298  ; 

Boyers  v.  Newbank,  2  Ind.  388  ; 

Stevens  v.  Stevens,  3  Dana  (Ky.) 
371; 

Child  V.  Smith,  1  Md.  483 ; 

Jones  V.  Brewer,  18  Mass.  (i  Pick.) 
314,  317  ; 

Conant  v.  Little,  18  Mass.  (1  Pick.) 
189,  191 ; 

"Windham  v.  Portland,  4  Mass. 
384,  388  ; 

Lawrence  v.  Brown,  5  N.  Y.  394  ; 

Fowler  v.  Griflfen,  3  Sandf.  (N. 
Y.)  385  ; 

Norwood  V.  Marrow,  4  Dev.  &. 
B.  (N.  C.)  422. 

At  common  law,  tenants  in  dower 
were  under  the  same  restraints 
respecting  alienation  as  other 
tenants  for  life.  But  where  a 
dowress  alienated  by  feoffment, 
and  the  feoffee  died  seized, 
whereby  the  entry  of  the  per- 
son in  reversion  was  taken 
away,  he  could  have  no  writ  of 
entry  ad  communem  legem, 
until  after  the  decease  of  the 
tenant  in  dower  ;  and  then  the 
warranty,  which  at  that  time 
was  usually  inserted  in  all 
deeds,  barred  the  reversioner, 
if  he  was  heir  to  the  dowress. 
To  remedy  this  the  statute  of 
Gloucester  (6  Edward  I.,  c.  7) 
provided  that  upon  the  aliena- 
tion in  fee,  or  for  life,  of  a  ten- 
ant in  dower,  she  shall  forfeit 
her  estate,  and  the  heir  shall 
have  a  writ  of  entry  in  casu 
proviso,  in  the  lifetime  of  the 
dowress. 

2  Inst.  309. 

Statutes  of  t'^e  Henrys.— By  the 
statutes  11  Henry  VII.,  o.  20, 
and  32  Henry  VIII.,  c.  36,  it  is 
declared  that  no  feoffment, 
fine,  recovery,  or  warranty  by 


tenant  in  dower  shall  create  a 
discontinuance  of  the  inherit- 
ance, or  take  away  the  entry 
of  the  heir,  or  person  in  rever- 
sion, but  that  all  such  acts 
shall  operate  as  a  forfeiture  of 

•*  See  :  Nelson  V.  HoUy,  50  Ala.  3 ; 
Saltmarsh  v.  Smith,  32  Ala.  204  ; 
WaUace  v.  Hall,  19  Ala.  367  ; 
Jacks  V.  Dyer.  31  Ark.  334 ; 
Reed  v.  Ash,  30  Ark.  775  ; 
Carnall  v.   Wilson,  21  Ark.  62  ; 

s.o.  76  Am.  Dec.  351 ; 
Hoots  i\  Graham,  23  111.  81  ; 
Summers  v.   Babb,   13    111.   483, 

484-, 
Matlock  V.  Lee,  9  Ind.  298  ; 
Strong  V.  Bragg,  7  Blackf.  (Ind.) 

63 1 
Hoston  V.  Seeley,  27  Iowa  183  ; 
Tucker  v.  Vance,  2  A.  K.  Marsh 

(Ky.)  458  ; 
Johnson  v.  Shields,  32  Me.  424 ; 
Rowe  V.  Johnson,  i9  Me.  146  ; 
Leavitt    v.    Lamprey,   30    Mass. 

(13  Pick.)  382  ;  s.c.  23  Am.  Dec. 

685; 
Hildreth  v.  Thompson,  16  Mass. 

191; 
Jones  V.  Manly,  58  Mo.  559  ; 
Cox  V.  Jagger,  2  Cow.  (N.  Y.) 

638  ;  s.c.  14  Am.  Deo.  522  ; 
Sutliff  V.  Forgey,  1  Cow.  (N.  Y.) 

89,  96 ; 
Jackson  ex  d.  Totten  v.  Aspell, 

20  John.  (N.  Y.)  411 ; 
Jackson  ex  d.  Clowes  v.  Vander- 

heyden,  17  John.  (N.  Y.)  167 ; 

s.c.  8  Am.  Dec.  378  ; 
Miller  v.  Woodman,  14  Ohio  518  ; 
Douglass  V.  McCoy,  5  Ohio  522, 

524; 
Weaver  v.   Sturtevant,  12  R.  I. 

537,  544  ; 
Lamar  v.  Scott,  4  Rich.  (S.  C.)  L. 

516; 
Ferry  v.  Burnell,  14  Fed.   Rep. 

807,  810. 
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estate  by  dower  being  considered  as  a  continuance  of  the 
husband's  seisin/  the  widow  is  hable,  as  standing  in  the 
husband's  place,  to  one-third  of  all  the  duties  and  services 
to  which  the  estate  was  subject  in  the  husband's  possession, 
and  for  this  one-third  she  is  answerable  to  the  person  en- 
titled to  the  reversion  of  the  property.^  Thus  the  widow 
must  contribute  towards  the  repairs  ^  and  make  improve- 
ments,* pay  taxes,  ^  and  where  the  estate  assigned  to  the 
widow  as  dower  is  subject  to  incumbrances  paramount  to 


'  Stevens  v.  Stevens,  3  Dana  (Ky.) 

371; 
Childs  V.  Smith,  1  Md.  Ch.  483  ; 
Baker  v.  Baker,  4  Me.  (4  Greenl.) 

67; 
Conantt;.  Little,  18 Mass.  (1  Pick.) 

189; 
Moore  v.  City  of  New  York,  8  N. 

Y.  110,  113 ;  s.c.  59  Am.  Deo. 

473; 
Lawrence  v.  Brown,  5  N.  Y.  394  ; 
Fowler  v.  GrifEeu,  3  Sandf.   (N. 

Y.)  385  ; 
Norwood  V.  Marrow,  4  Dev.  &. 

B.  (N.  C.)  442,  448  ; 
Powell  V.    Monson   &  Brimfield 

Manfg.  Co.,  3  Mas.  C.  C.  347, 

368. 
See :  4  Kent  Com.  (13th  ed.")  63, 

69; 
Ante,  g§  903,  908. 
'  2  Sorib.  on  Dower  (3d  ed.)  781. 
'  Haulenbeck  v.  Conkright,  33  N. 

J.  Eq.  (8  C.  E.  Gr.)  407. 
It    has   been    questioned   whether 

a   tenant  in  dower   who   has 

had  lands  specifically  assigned 

to  her    can    be    compelled  to 

make  repairs. 
See :    Beers    v.    Strong,    Kirby 

(Conn.)  19  ; 
Wood  V.  Gaynor,  Ambl.  395. 
It  has  been  said,  however,  that  in 

taking  accounts,  a  tenant  for 

life,  thougli  without  impeach- 
ment for  waste,  may  be  charged 

with  sums    for   the    repair  of 

houses  on  the  estate. 
See :    Parteriche    v.   Powlett,    3 

Atk.  383. 
*  Paving  improvements.  — It  is  said  in 

Whyte  V.  Nashville,   3    Swan 

gCenn.)  364,  that  a  tenant  in 
ower  is  bound  to  reimburse 
the  proper  incorporate  author- 
ities for  moneys  expended  by 
tliem  in  constructing  a  pave- 
ment in  front  of  the  premises 


which  had  been  assigned  to  her 
as  dower,  the  notice  required 
by  statute  to  be  given  to  prop- 
erty owners  having  been  first 
given  to  her  to  construct  the 
pavement  herself. 

Betterments  put  upon  property  as- 
signed as  dower  inure  to  the 
benefit  of  the  property  and  not 
the  heir  of  the  tenant  in  dower. 

See  :  Bent  v.  Weeks,  44  Me.  45  ; 

Haddocks  v.  JeUison,  11  Me.  (3 
Fairf.)  483 ; 

Crockett  v.  Crockett,  3  Ohio  St. 
184; 

Cannon  r.  Hare,  1  Tenn.  Ch.  33. 
^  Stetson  V.  Day,  51  Me.  434 ; 

Varney  v.  Stevens,  23  Me.  331, 
334; 

Linden  v.  Graham,  34  Barb.  (N. 
Y.)  316  ; 

Graham  v.  Dunigan,  2  Bosw.  (N. 
Y.)  516 ; 

Cairhs  v.  Chabert,  3  Edw.  Ch. 
(N.  Y.)  313  ; 

Whyte  V.  Mayor  of  Nashville,  3 
Swan  (Tenn.)  364  ; 

Durkee  v.  Felton,  44  Wis.  467. 

Before  assignment  of  dower,  the 
widow  cannot  be  required  to 
pay  taxes  even  though  she  occu- 
pies the  property  during  her 
quarantine. 

Graves  v.  Cochran,  68  Mo.  74. 

An  apartment  in  a  dwelling-house 
being  set  apart  to  the  widow 
as  her  dower,  the  residue .  re- 
maining in  the  possession  of 
the  heir  at  law  or  his  grantee, 
the  taxes  and  assessments  will 
be  apportioned  between  the 
widow  and  such  heir  or  his 
grantee. 

Graham  v.  Dunigan,  2  Bosw.  (N. 
Y.)  516. 

See  :  Linden  v.  Graham,  34  Barb. 
(N.  Y.)  316.  • 
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her  right  of  dower,  which  are  of  such  a  nature  as  not  to 
entitle  the  widow  to  have  them  paid  from  her  husband's 
general  estate,  she  will  be  required  to  keep  down  one- 
third  of  the  interest  on  such  incumbrances.^ 

Sec.  920.  Same— Same— Liability  for  debts  of  widow.— 
Another  incident  of  an  estate  in  dower  is  liability  for  the 
debts  of  the  tenant  in  dower  ;  ^  but  the  widow's  right  of 
dower  in  the  real  estate  of  her  deceased  husband,  before 
assignment,  is  not  an  estate  but  a  mere  chose  in  action,^ 
and  being  a  chose  in  action  is  not  subject  to  levy  and  sale 
on  execution.* 


=  3  Scrib.  on  Dower  (2d  ed.)  783. 
■'  Summers  v.  Babb,  13  111.  483,  484; 
Payne  v.  Beecker,  87  N.  Y.  153 ; 

S.C.  3  Alb.  L.  J.  93. 
^Maxon  v.  Gray,  14  E.  1.641 ;  s.c. 

1  New  Eng.  Rep.  37  ;  33  Alb. 

L.  J.  99 ; 
Weaver  v.  Sturtevant,  13  E.   I. 

537,  540. 
*  Wallace  v.  HaU,  19  Ala.  367  ; 
Pennington  v.  Yell,  11  Arlc  312, 

339  ;  s.c.  53  Am.  Dec.  363  ; 
Graham  r.  Moore,  5  Harr.  (Del.) 

318; 
Newman  v.  Willetts,  53  111.  98  ; 
Hoots  V.  Graham.  23  lU.  81 ; 
Summers  v.  Babb,   13    111.  483, 

484; 
Blain  v.  Harrison,  11  111.  384; 
Rausch  V.  Moore,  48  Iowa  611 ; 

S.C.  30  Am.  Rep.  412 ; 
Petty  V.  Malier,  15  B.  Mon.  (Ky.) 

591,  604 ; 
Carey  v.  Buntain,  4    Bibb  (Ky.) 

317; 
Shield's  Heirs  v.  Batts,  5  J.  J. 

Marsh   (Ky.)  12,  15  ; 
Nason  v.  Allen,  5  Me.  (5  Greenl.) 

479  • 
Gooch  V.  Atkins,  14  Mass.  878  ; 
Ligon  V.  Spencer,  58  Miss.  37  ; 
Wallis  V.  Doe,  10  Miss.  (3  Smed.  & 

M.)  320 ; 
Torrey  v.  Minor,  1  Smed.  &  M. 

Ch.  (Miss.)  480 ; 
Waller  v.  Mardus,  29  Mo.  55  ; 
Johnson  v.  Morse,  2  N.  H.  48 ; 
Moore  v.  Mayor  of  N(^w  York,  8 

N.  Y.  110, 113 ;  s.c.  59  Am.  Dec. 

473; 
SutlifE  V.  Forgey,  1  Cow.  (N.  Y.) 

89,  96  ; 
Jackson  ex  d.  Totten  v.  Aspell, 

20  Johns.  (N.  Y.)  411  ; 


Tompkins  v.  Fonda,  4  Paige  Ch. 
(N.  Y.)448; 

Ritchie  v.  Putnam,  13  Wend.  (N. 
Y.)  524 ; 

Webb  V.  Boyle,  63  N.  C.  371,  275 ; 

Garretson  v.  Brien,  3  Heisk. 
(Tenn.)534; 

Hayden  v.  Weser,  1  JIack.  D.  C. 
457. 

See :  Ante,  8  907. 

In  Georgia  a  different  rule  prevails 
when  the  widow  is  in  posses- 
sion of  the  lands  ofher  deceased 
husband. 

Petts  V.  Hendricks,  6  Ga.  452. 

In  Pennsylvania  the  rule  is  the  same 
as  in  Georgia. 

Thomas  v.  Simpson,  3  Pa.  St.  60. 

Ehode  Island  rule. — The  Supreme 
Court  of  Rhode  Island  saj',  in 
the  case  of  Maxon  v.  Gray,  14 
R.  I.  641 ;  s.c.  1  N.  Eng.  Rep. 
37  ;  33  Alb.  L.  J.  99,  that  "the 
only  cases  in  which  the  light 
of  dower  before  assignment  has 
been  subjected  in  equity  to  the 
payment  of  debts,  cited  by 
the  complainants,  or  which 
have  come  to  our  notice,  are 
Davidson  v.  Whittlesey,  1  Mc- 
Arthur  163;  Tompkins  v. 
Fonda,  4  Paige  Ch.  (N.  Y.)  448 ; 
and  Payne  v.  Becker,  87  N.  Y. 
153,  138;  s.c.  3  Alb.  L.  J.  93. 
The  first  and  last  of  these  rest 
upon  the  authority  of  the 
second,  Tompkins  v.  Fonda. 
In  this  case  the  Chancellor  says, 
that  if  the  widow  is  in  posses- 
sion or  is  entitled  to  an  assign- 
ment of  dower  immediately, 
the  want  of  a  mere  formal  as- 
signment of  dower  is  not  con- 
sidered material. 
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Sec.  921.  Same  — Same  — Subject  to  waste.— Tenants  in' 
dower  are  prohibited  from  committing  any  kind  of  waste 
in  this  country  the  same  as  in  England  ;  the  strict  rules 
of  the  common  law,  however,  are  not  applied  in  this 
country,  1  the  matter  being  largely  regulated  by  statute  in 
the  various  states  ;  ^  but  it  is  still  her  duty  to  protect  the 
reversioner's  interest,  and  she  is  consequently  answerable 
for  waste  committed  either  by  herself  or  by  a  stranger.^ 
Being  entitled  to  the  incidents  of  an  ordinary  life  estate,* 
a  dowager  is  entitled  to  work  mines  opened  by  her  hus- 
band on  the  proi)erty  before  his  death.  ^  It  is  not  neces- 
sary that  the  husband  should  have  worked  the  mines  up 
to  the  time  of  his  death,  nor  that  the  work  should  have 
been  continued  by  the  heir  ; "  and  the  dowager  may  work 
mines,  notwithstanding  the  fact  that  openings  which 
had  been  worked  by  the  husband  were  abandoned  and 
partially  filled  up  in  his  lifetime.'^  The  dowager  may 
carry  on  the  course  of  work  after  the  same  fashion  as 
her  husband  had  done  before  her  ;  thus  where  the  hus- 
band in  working  a  stone  quarry  broke  progressively  a 
portion  of  the  surface  of  the  ground  and  worked  down  to 
a  certain  depth,  the  widow  may  continue  to  work  it  by 
that  method  ;  *  and  she  may  even  penetrate  new  seams 
and  sink  new  shafis.® 

In  this  country  it  is  not  waste  for  a  dowager  to  clear 
an  amount  of  land  reasonably  necessary  for  the  cultiva- 
tion of  the  rest  of  her  dower  estate,  ^°  neither  will  she  be 

See,  also  :  Greene  v.  Keene,  14  R.  seam  already  opened  and  dig 

I.  388  ;  B.C.  51  Am.  Rep.  400  ;  into  one  lying  under  it. 

Duke  of  Hamilton,  1  Pr.  Wms.  Crouch  v.  Puryear,  1  Rand.  (Va.) 

118,  123.  353 ;  s.c.  10  Am.  Dec.  528. 

'  The  common-law  doctrine  of  waste  has  '  Stoughton  v.  Leigh,  1  Taunt.  403, 

never  been  recognized  in  Ohio,  410. 

either  as  an  incident  of  title,  or  ''  Coates  v.  Cheever,  1  Cow.  (N.  Y.) 

as  affording  remedy  for  wrong.  460,  465,  470,  477. 

AUen  V.  McCoy,  8  Ohio,  418,  464.  »  BUlings  v.   Taylor,   37  Mass.   (10 

-2  Scrib.   on   Dower  (3d  ed.)  800,  Pick.)  460  ;  s.c.20  Am.Dec.583. 

801.  °  Finday  v.  Smith,  6  Munf.  (Tenn.) 

'  Hoffman  v.  Savage,  15  Mass.  13.  134  ;  s.c.  8  Am.  Dec.  733  ; 

"  See  :  Ante,  8  913.  Crouch  v.  Puryear,  1  Rand.  (Va.) 

'  See  :  Ante,  §§  588,  585.  258  ;  stc.  10  Am.  Deo.  528. 

Coal  mine. — Thus  it  is  not  waste  "  Joyner  v.  Speed,  68  N.  C.  236  ; 

for  a  tenant  in  dower  of  coal  See  :  Lanbeth  v.  Warner,  3  Jones 

lands  to  take  coal  to  any  extent  (N.  C.)  Eq.  165  ; 

from  a  mine  already  opened,  or  McCauley's     Exrs.     v.     Dismal 

to  sink  new  shafts  into  the  same  Swamp  Land  Co.,  3  Rob.  (Va.) 

veins,  or  to  penetrate  through  a  507. 
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guilty  of  waste  in  cutting  timber  on  one  of  the  lots  in- 
oluded  in  the  dowov  estate,  not  necessary  for  her  support, 
but  for  purposes  of  profit,  if  the  whole  dower  estate  does 
not  receive  lasting  injury  thereby,  but  sufficient  timber 
remains  for  the  permanent  use  of  the  estatt\  although  a 
part  of  the  timber  is  used  for  fencing  on  another  lot  of 
the  dower  estate  assigned  to  a  different  heir.  Clearing 
of  timber  land  for  the  purposes  of  cultivation,  on  part  of 
the  dower  estate,  where  the  land  already  cleared  is  worn 
out,  and  enough  timber  is  left  for  permanent  iise,  is  not 
waste  in  this  country,  although  it  might  be  otherwise  in 
England,'  and  where  the  widow  has  been  assigned  dower 
in  woodland  and  in  cultivated  land,  she  n\ay  take  fuel 
from  the  woodland  for  use  upon  the  cultivated  land, 
without  being  guilty  of  waste  ;^  but  where  the  widow  is 
endowed  in  twi>  distinct  parcels  of  land  she  may  not  take 
firewood  from  one  for  use  on  both.^ 

Sec.  0_>:2.  Samo  —  Same  —  Subject  to  forfeiture.— By  the 
common  bnv  the  wife  forfeits  her  right  to  dower  if  at- 
tainted of  treason,  murder,  or  felony  ;  but  if  she  were 
pardoned  before  the  death  of  her  husband,  she  was  re- 
stored to  her  dower  rights.^  By  the  same  law  if  she 
aliened  her  estate  tortuously  she  forfeited  her  right  to 
dower  in  the  premises.''  In  this  country,  however,  at- 
tainder of  treason  does  not  work  corruption  of  blood  or 
forfeiture,''  anil  the  strictness  of  the  common-law  doc- 
trine does  not  apply  to  the  conveyance  of  dower  estates  ; " 
so  that  if  a  conveyance  in  fee  is  attempted  by  the  dow- 
ager,   it  does  not  operate  as   a   forfeiture   of   the    life 

Woodland  may  be  cleired  by  widow.  "•  Soo  :  Barker  v.  Taylor,  Leon.  168. 
— It  has  been  hold  that  a  widow  In  some  of  the  early  Amorican  cases 
may  clear  woodland  to  a  reason-  there  is  a  roeoguition  of  till- 
able extent.  principles  formerly  applied  to 
Ilastiiig  1:  tVunekleton,  3  Yeates  the  English  conrts. 
(Pa  )  '.Hil.  See  :  Stevens  r.  Winship,  18 Mass. 
'Owen    V.    Hvde.  6   Yen;.  (Tenn.  (1  Pick.)  318.  ii->8  ;  s.e.   11  Am. 
■XU  :  s.e.  'JT  Am.  Deo.  4«:  :  Dee.  178  : 
AVard  r.  Shepard.'JTlavw.  (N.  0.)  Grant    t:    Chase.     17   Mass.   443. 
283  :  s.e.  "J  .Vm.  Dee.'  (iO.").  446  :  s.c.  9  Am.  Dee.  161; 
9  Chillis  r.  Smith.  1  IsM.  Cli.  483.  Dans  Abr.  11,  13. 
»  See  :  Cook   r.  Cook.  77  Jla-r..    (11  '  U.  S.  Const.,  art.  3,  S  3.  subd.  0. 
Grav)  1~3.  '  See  :    Pendleton    r.  A'andever.    1 
*  See  :  MenviVs  C.ise.  13  Co.  ;'. '.  ;  Wash.  (Va.)  381.  388  : 
1  Co.  Litt.  (llHli  ed.)  33a.  4  Kent  Com.  (13th  ed.)  84. 
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estate,  or  affect  the  person  seized  of  the  ulterior  interest 
in  the  property,  hut  simply  vests  such  estate  as  the  grantor 
had  power  to  lawfidly  convey,  being  void  as  to  the  resi- 
due.^ In  most  of  the  states  by  statutes  the  widow's 
estate  is  stdl  subject  to  forfeiture  for  waste  and  for  non- 
payment of  taxes.  ^ 

Sec.  923.  iPriarity  of  doWe^.-^At  COmmon  law  the  widow 
held  her  dower  discharged  from  all  rnciimbrances,  created 
by  her  husband  after  marriage  ;  because  u]X)n  the  hus- 
band's death,  the  title  of  the  wife,  being  consummate, 
had  relation  back  to  the  time  of  the  marriage,  and  to  the 
seisin  which  the  husband  then  had  ;  ^  and  in  this  country 
the  general  rule  is  that  dower,  provided  by  law  in  behalf 
of  the  widow,  is  paramount  to  all  conveyances,  contracts, 
incumbrances,  debts  or  liabilities  of  the  husband  exe- 
cuted, incurred,  or  contracted  by  him  during  coverture.* 
And  the  widow's  right  of  dower  is  even  held  superior  to 
a  mechanic's  hen  for  improvements  made  upon  the  land 
by  the  husband,  although  such  lien  relates  to  the  improve- 
ments themselves,''  the  wife's  dower  being  a  favorite  of 


Moore,  11  Conn. 


'  See  :  R<^ers 

553; 
Robinson  i:  Miller,   1  B.  Men. 

(Xv.)  ,SS,  93 ;  S.C.  2  B.  Mon. 

(Ky.)  292  ; 
Smith  V.   Shackleford,  9    Dana 

(Ky.)  452,  475  ; 
Miller  v.    Shackleford,  3   Dana 

(Ky.)  289.  292 ; 
Dennet  r.  Dennet,  40  X.  H.  498, 

505  ; 
Belli;.  TwiHght,  23  X.  H.  (4 Post.) 

500; 
Grout  V.  Townsend,  2Hill  (X.  Y.) 

554; 
Jackson  ex  d.  McCrea  r.  ilan- 

cius,  2  Wend.  (N.  Y.)  357  ; 
McCorry     v.     King's     Heirs,     8 

Humph.  (Tenn.)    267;    s.c.  39 

Am.  Dec.  165  ; 
iliUer  V.  ilUler,  1  Meigs  (Tenn.) 

484  ;  s.c.  33  Am.  Dec.  157  ; 
Lyman  r.  Hollester,  13  Tt.  407. 
'  See :  Stetson  r.  Day,  51  Me.  434  ; 
Varney  i:  Stevens,  22  Me.  331 ; 
Branson  v.  Yancy,  1  Dev.  (X.  C.) 

Eq.  77; 
McMiUon  v.  Robins,  5  Ohio  28. 
See  :  Ante,  §  919 ; 


Post,   c.    A\iU.,   section    IX., 

"  Barring  Dower." 
»  See  :  Ante,  §  917. 
*  Rutherford  v.   Read,   6  Humph. 

(Tenn.)  423  ; 
Combs    V.    Young's    "Widow,  4 

Yerg.  (Tenn.)  218  ;  s.c.  26  Am. 

Dec.  225  ; 
Martin  v.  Lincoln,  4  Lea  (Tenn.) 

834  ;  S.C.  11  (3ent.  L.  J.  5 ; 
Higginbotham    v.    ComwtQl,    8 

Gratt.  (Va.)  83;  s.c.   56  Am. 

Dec.  130. 
^  Gove  r.  Gather,  23  DL  643  ;  s.c. 

76  Am.  Dec.  711  ; 
ShaefEer  v.  Weed,  9  Rl.  (3  Gilm.) 

511; 
Mark  v.  Murphy,  76  Ind.  534  : 
Bishop  V.  Boyle,  9  Ind.  169  ;  s.c. 

68  Am.  Dec.  615 ; 
Pifer  c.  Ward,  8  Blackf.   (Ind.) 

253; 
Van    Vronker    v.  Eastman,    48 

Mass.  (7  Met.)  157,  161  ; 
laege  v.  Bissieux,  15  Gratt.  (Va.) 

83,  105. 
Compare :  Nazareth  Lit.  &  Ben. 

Inst.  V.  Lowe,  1  B.  Mon.  (Kv.) 

257. 
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the  la-w,i  not  resting  in  contract,  but  resulting  from  the 
marriage  relation, ^  hers  is  the  elder  lien,*  and  must  he 
allowed  in  a  house  and  lot  sold  under  such  lien  on  execu- 
tion against  the  husband.* 

Sec.  924.  Revival  of  dowsr  rights.— Where  a  wife  has 
joined  her  husband  in  a  mortgage,  and  it  is  paid  off  by 
his  executors,  her  right  of  dower  therein  will  be  revived  ;  ^ 
and  where  she  joins  in  a  deed  of  conveyance  which  is 
afterwards  set  aside  for  fraud  on  creditors  or  defect  of 
title,  the  wife's  dower  will  be  revived.''  It  is  said  by  the 
Supreme  Court  of  Illinois,  in  the  case  of  Gove  v.  Gather," 
that  where  the  wife  joins  her  husband  in  a  trust  deed  by 
which  she  releases  her  inchoate  dower  interests,  and 
the  premises  are  afterwards  sold  under  a  mechanic's 
lien,  which  is  inferior  to  the  dower  right  but  prior  to  the 
trust  deed,  that  dower  is  restored  to  the  widow  by  such 
sale. 

Sec.  925.  Valuation  of  dower  interest.— It  is  frequently 
an  object  of  some  importance  to  ascertain  the  value  of  a 
dower  interest  either  for  the  purpose  of  dividing  equitably 
the  proceeds  of  land  when  sold,  or  of  apportioning  the 

1  See  :  Ante,  §  S93.  mechanic's  lien  has  been  held 
*  See  :  Ante,  §  903.  subject  to  a  prior  incumbrance, 
'  The  court  say,  in  Bishop  v.  Boyle,  and  yet  it  was  held  to  be  sub- 
9  Ind.  169  ;  s.c.  68  Am.  Dec.  ject  in  the  cases  of  Close  v. 
615,  that  "the  mechanic  be-  Hunt,  8  Blackf .  (Ind.)  254,  and 
stows  his  laljor  with  a  knowl-  Troth  v.  Hunt,  Id.  580.  Ac- 
edge  of  lier  prior  right  in  the  cording  to  those  cases  there 
real  estate,  and  he  knows  tlie  could  have  been  no  severance 
house  he  is  building,  as  brick  of  the  building  from  the  land 
is  added  to  brick,  and  nail  after  for  tiie  purpose  of  returning  to 
nail  is  driven,  becomes  real  es-  the  mechanic  the  avails  of  his 
tate.  He  can  protect  himself  labor  before  satisfying  the  prior 
by  security  or  not  venture.  incumbrances." 
She  is  passive  and  can  do  noth-  *  Bishop  v.  Boyle,  9  Ind.  169  ;  s.c. 
ing.  It  is  for  this  reason  that  68  Am.  Dec.  615. 
she  is  declared  to  be  a  favorite  '  But  the  right  of  dower  therein  is 
at  law.  In  Pif  er  v.  Ward,  8  not  enlarged  as  it  is  when  such 
Blackf.  (Ind.)  252,  the  point  in  incumbrance  is  paid  out  of  the 
issue  was  ruled  in  favor  of  the  personal  estate, 
wife,  although  it  was  not  neces-  Bennet  v.  Bennet,  46  N.  J.Eq.  144. 
sary  to  th  3  decision  of  that  case.  '  See  :  Walker  v.  Walker,  101  Mass. 
ShaefiEer  v.  Weed,  9  111.  (3  Gilm.)  169,  173  ; 

511,513,  is  an  authority  directly  Robinson  v.   Bates,   44  Mass.  (3 

in  point  for  the  case  at  bar.     So  Met.)  40,  43  ; 

far  as    the    hardship    is    con-  Stinson  v.  Sumner,  9  Mass.  143  ; 

earned,  the  case  is  not  different  s.c.  6  Am.  Deo.  49. 

from  any  other  in  which  the  '  23  111.  643  ;  s.c.  76  Am.  Dec.  711 
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burden  chargeable  upon  parties  interested.  The  real  and 
absolute  value  of  a  dower  interest  cannot  be  accurately 
ascertained  until  after  the  determination  of  the  estate  ; 
and  the  best  that  can  be  done  is  to  arrive  at  an  ap- 
proximation of  its  value.  A  dower  interest  being  a  life 
estate,  in  the  ascertainment  of  its  value,  the  same  rules 
apply  as  in  the  case  of  the  valuation  of  a  life  interest  in 
general.  1  The  life  tables  have  been  recognized  by  the 
courts  as  a  standard  by  which  the  interest  may  be  com- 
puted.^ The  Supreme  Court  of  Alabama  say,  in  the  case 
of  Gordon  v.  Tweedy,^  that  they  are  aware  of  no  possible 
way  in  which  the  value  of  an  inchoate  right  of  dower  can 
be  ascertained  except  by  a  calculation  based  on  what  are 
commonly  called  annuity  tables.^  The  court  say  that  the 
above  rule  was  declared  by  them  when  the  case  was  be- 
fore them  on  a  former  appeal ;  ^  that   the  question  was 


'  See  :  Ante,  §§  617-619. 

'  See  :  Gordon  v.   Tweedy,   74  Ala. 

233  ;  S.C.  49  Am.  Rep.  93  ; 
McHenry  v.  Yokum,  27  HI.  160  ; 
Buzick  V.  Buziok,  44  Iowa  259  ; 

s.c.  24  Am.  Rep.  740  : 
Alexander's  Exrs.  v.  Bradley,  8 

Bush  (Ky.)  667  ; 
Dorsey  v.   Smith,   7  Har.    &  J. 

(Md.)  345  ; 
Abercrombie  v.  Riddle,  3  Md.  Ch. 

320; 
BuUard    v.   Briggs,   24  Mass.   (7 

Pick.)  533  ;  s.c.l9  Am.Dec.393  ; 
Doty  V.  Baker,   11  Hun  (N.  Y.) 

236; 
Jackson  v.  Edwards,  7  Paige  Ch. 

(N.  Y.)  386,  408-410  ; 
Bartlett  v.  Van  Zandt,  4  Sandf. 

Ch.  (N.  Y.)  306. 
Interest  to  be  added. — To  tlie  value 

of  her  inchoate  right  of  dower 

at  the  date  of  the  deed  should 

be  added  interest  tliereon  from 

that  date. 
Jackson  v.  Edwards,  7  Paige  Ch. 

(N.  Y.)  386. 
Cited  in  Doty  v.  Baker,  11  Hun 

(N.  Y.)  226. 
An  inchoata  right  of  dower  has  no 

present     value    according    to 

some  oases. 
See  :  Reiff  v.  Horst,  55  Md.  42,  49  ; 
Moore  v.  City  of  New  York,  8  N. 

Y.  110,  113  ;  s.c.  59  Am.  Dec. 

473. 
'  74  Ala.  333  ;  s.c.  49  Am.  Rep.  813. 


''  Annuity  tables — Assistfdl,  not  anthor- 
ititive. — Tliese  tables  are  not 
generally  regarded  as  authori- 
tative, but  as  assistful  in  esti- 
mating the  value  of  a  life  estate. 

See  :  Gagar  v.  Eckert,  3  lU.  App. 
412; 

Gunning  v.  Carman,  3  Redf .  <N. 
Y.)  64  ; 

Greer  v.  Mayor  of  New  York,  1 
Abr.  Pr.  (N.  S.)  206  : 

Shippen's  Appeal,  80  Pa.  St.  391. 

In  estimating  the  valne  of  a  life  in- 
terest, the  general  rule  is  that 
regard  must  be  had  to  all  the 
circumstances  of  the  case,  — the 
age,  health,  and  habits  of  the 
life  tenant,  the  rental  value  of 
the  land,  and  the  amount  of 
taxes  and  probable  cost  of  re- 
pairs. 

See  :  Gagar  v.  Eckert,  3  lU.  App. 
413; 

Swaine  v.  Perine,  5  John.  Ch. 
(N.  Y.)  483  ;  s.c.  9  Am.  Deo. 
318; 

Gunning  v.  Carman,  3  Redf.  (N. 
Y.)  69  ; 

Greer  v.  Mayor  of  New  York,  1 
Abr.  Pr.  (N.  S.)  206  ; 

Jones  V.  Sherrard,  2  Dev.  &  B. 
(N.  C.)  Eq.  171  ; 

Shippen's  Appeal,  80  Pa.  St.  391  ; 

Games  v.  Polk,  5  Heisk.  (Term.) 
344. 
'  See :  Gordon  v.  Tweedv,  71  Ala. 
202 ;  s.c.  49  Am.  Rep.  93. 
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considered  in  Jackson  v.  Edwards,^  decided  in  1839  by 
Chancellor  Walworth. 

After  observing  that  the  annuity  tables  furnish  the 
means  of  ascertaining  "  the  probable  value  of  the  wife's 
contingent  right  of  dower  during  the  life  of  the  husband, '' 
showing,  as  they  do,  not  only  the  value  of  the  annuities 
which  depend  upon  the  continuance  of  single  lives  of 
different  ages,  but  upon  the  continuance  of  two  or  more 
joint  Uves,  the  following  rule  is  declared  :  "  The  proper 
rule,"  says  Chancellor  Walwoeth,  "  for  computing  the 
present  value  of  the  wife's  contingent  right  of  dower,  dur- 
ing the  life  of  the  husband,  is  to  ascertain  the  present 
value  of  annuity  for  her  life,  equal  to  the  interest  in  the 
third  of  the  proceeds  of  the  estate  to  which  her  contingent 
right  of  dower  attaches,  and  then  to  deduct  from  the  pres- 
ent value  of  the  annuity  for  her  life  the  value  of  a  similar 
annuity  depending  upon  the  joint  lives  of  herself  and 
husband  ;  and  the  difference  between  these  two  sums  will 
be  the  present  value  of  her  contingent  right  of  dower.  "^ 
Somerville,  J.,  says  ^  that,  "  at  the  time  this  rule  was  an- 
nounced, the  courts  were  accustomed  to  resort  to  the 
'  Northampton  '  and  the  '  Carlisle  Tables '  of  observation, 
showing  the  probabilities  of  human  life  by  actual  obser- 
vation in  the  towns  of  Northampton  and  Carlisle,  Eng- 
land. These  deaths,  however,  were  not  taken  from  se- 
lected lives,  but  from  the  population  generally.  The  field 
was  so  circumscribed  that  they  have  never  been  deemed 
entirely  reliable.  We  judicially  know  that  the  business 
of  life  insurance  has  made  rapid  advancement  in  modern 
times,  especially  within  the  past  twenty  years.  New 
fields  of  observation  have  been  explored,  based  upon  the 
combined  and  actual  experience  of  American  life  insur- 
ance companies.  This  has  led  to  the  tabulation  of  the 
results  in  what  is  now  known  as  the  '  American  Table  of 
Mortality,'  which  is  now  regarded  as  the  orthodox 
standard  throughout  the  United  States  and  the  Canadas. 
This  table  is  based  on  the  lives  of  the  insurable,  or  healthy 

'  7  Paige  Ch.  (N.  Y.)  386.  23,  §  4  ; 

'  Jackson  v.  Edwards,  7  Paige  Ch.  Hendry's  Ann.  Tables,  87,Prob.  4. 

(N.  Y.)  408.  '  Gordon  v.  Tweedy,  74  Ala.  333  ; 

Citing  :  McKean's  Pr.  L.  Tables,  s.c.  49  Am.  Rep.  810. 
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persons,  and  is  known  to  be  now  in  use  generally  by  mod- 
ern life  insurance  companies,  for  the  arithmetical  esti- 
mate of  valuations.  We  are  of  the  opinion  that  for  these 
reasons  our  courts  should  resort  to  the  '  American  Table 
of  Mortality '  as  a  basis  for  the  calculation  of  annuities 
dependent  on  the  prol^abilities  of  human  life  in  this 
country. "  ^ 

Section  III. — Shquisites  of  Dower. 

Sec.  936.  Legal  dower — Generally. 

Sec.  937.  Same— 1.  Marriage— Must  be  legal. 

Sec  928.  Same — Same — Void  and  voidable  marriage. 

Sec.  929.  Same — Same — Proof  of  marriage. 

Sec.  930.  Same — 2.  Seisin  of  husband. 

Sec.  931.  Same — Same — What  a  suiHoient  seisin. 

Sec.  933.  Same — Same — Character  of  seisin. 

Sec.  933.  Same — Same — Duration  of  seisin. 

Sec.  934.  Same — Same — Evidence  of  seisin. 

Sec.  935.  Same — 3.  Death  of  husband. 

Sec.  936.  Same — Same — Proof  of  death. 

Sec.  937.  Equitable  dower. 

Section  926.  Legal  dower— Generally.— Legal  dower  is 
that  interest  which  the  law  gives  a  widow  in  the  realty  of 
her  deceased  husband.^  To  render  perfect  the  right  of  the 
wife  to  legal  dower  estate  several  things  are  required  to 
concur.  To  render  perfect  the  wife's  right  to  inchoate 
dower  ^  there  must  be  (1)  marriage  of  the  parties,  and 
(2)  seizure  by  the  husband  during  coverture  of  the  land 
in  whichdower  is  claimed  ;  *  to  render  perfect  the  right  to 
consummate  dower  ^  three  things  were  requisite  at  com- 
mon law,  to  wit  :  (1)  the  lawful  marriage  of  the  parties, 
(2)  the  seisin  of  the  husband  during  coverture,  and  (3)  the 

■  Bowiich  taWes. — Besides  the  tables  estates. 

above  referred  to  are  those  com-  See  :  29  Alb.  L.  J.  439. 

piled    by    Professor   Bowdich,  ^  See  :  Ante,  %  892. 

adopted  by  the  Kentucky  Court  »  See  :  Ante,  g§  903,  914. 

of  Appeals  in  Lancaster  v.  Lan-  ■*  King  v.  King,  61  Ala.  479,  481 ; 

caster,  78  Ky.  193.  Stevens  v.  Smith,  4  J.  J.  Marsh 

Giauque  and  McClure's  "Dower  and  (Ky.)  64  ;  s.c.  SO  Am.  Dec.  305; 

Curtesy  Tables "  is  beUeved  to  be  Price  v.  Hobbs,  47  Md.  359,  881 ; 

the  most  recent,  as  well  as  the  Wait  v.  Wait,  4  N.  Y.  95,  99  ; 

fullest  and  most  accurate  work  Denton  v.  Nanny,  8  Barb.  (N.  Y.) 

on      the    subject,     embracing  618,  620. 

tables  of  the  present  value  of  '  See  :  Ante,  §§  902,  915. 
contingent  dower  and  curtesy 
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death  of  the  husband  ;  ^  to  renc.er  perfect  the  title  to  and 
enjoyment  of  assigned  dower  ^  four  things  are  necessary, 
to  wit :  (1)  the  legal  marriage  of  the  parties,  (2)  seisin  of  the 
husband  at  some  time  during  marriage,  (3)  the  death  of 
the  husband,  and  (4)  assignment  of  the  dower  premises.^ 
Unlike  curtesy,  the  birth  of  issue  *  is  not  necessary  to 
entitle  the  wife  to  dower,  provided  only  she  bo  of  suffi- 
cient age  at  the  time  of  her  husband's  death  to  render 
the  birth  of  issue  a  possibility,^  no  matter  how  old  she 
may  be.^    It  is  not,  as  a  general  rule,  required  that  the 


King  V.  King,  61  Ala.  479,  481 ; 

Lusk  r.  Smith,  6  III.  503  ; 

McCraney  v.  McCraney,  5  Iowa 
332  ;  s.c.  68  Am.  Deo.  702  ; 

Stevens  i\  Smith,  4  J.  J.  Marsh 
(Ky.)  64  ;  s.c.  20  Am.  Dec.  305  ; 

Wait  V.  Wait,  4  N.  Y.  95,  99  ; 

Kennedy  i\  Nedrow,  1  U.  S.  (1 
Dal.)  415,  417;  bk.  1  L.  ed. 
302.  203  : 

2  Bl.  Com.  130  ; 

1  Co.  Litt.  (19th  ed.)  31a ;   , 

1  Inst.  33a,  32b. 
«  See  :  Ante,  §§  902,  917. 
»  Moore  v.  City  of  New  York,  8  N 
Y.  110.   113,  114 ;  s.c.  59  Am. 
Dec.  473. 

See,  also  :  Authorities  cited  in  the 
foregoing  notes. 
»See:  4wfe,  §§  747-752. 
5  1  Scrib.  on  Dower  (2d  ed.)  229. 
*  Littleton  says  that  the  wife  shall 
have  dower  at  what  age  soever 
she  be,  ''  so  as  she  be  past  the 
age  of  nine  years  at  the  time  of 
the  death  of  her  liusband,  for 
she  must  be  above  nine  years 
old.  at  the  time  of  the  decease 
of  her  husband,  otherwise  she 
shaE  not  be  endowed."    Litt. 
§36. 

Lord  Coke  adds  :  "  Therefore  if  the 
wife  be  past  the  age  of  nine 
years  at  the  time  of  the  death 
of  her  husband,  she  shall  be 
endowed,  of  what  age  soever 
her  husband  be,  albeit  he  were 
but  four  years  old.  Quia  junior 
non  potest  dotem,  promereri, 
neque  virum  sustinere ;  nee  ob- 
stabit  mulieri  petenti  minor 
cetas  viri.  Wherein  it  is  to  be 
observed,  that  albeit  consenus 
non  eoncubitus  facit  matrimo- 
nium,  and  that  a  woman  can- 
not consent  before  twelve  and 


a  man  before  fourteen,  yet  this 
inchoate  and  imperfect  mar- 
riage (from  the  which  either  of 
the  parties  of  the  age  of  con- 
sent may  disagree),  after  the 
death  of  tlie  husband  shall  give 
dower  to  the  wife,  and  there- 
fore it  is  accounted  in  law, 
after  the  death  of  the  husband, 
legitimum  matrimonium,a,\a,w- 
ful  marriage  quoad  dotem. 
If  a  man  taketli  a  wife  at  the 
age  of  seven  years,  and  after 
aliened  his  land,  and  after  the 
alienation  the  wife  attaineth  to 
the  age  of  nine  years,  and  after 
the  husband  dieth,  the  wife 
shall  be  endowed  ;  for  albeit 
she  was  not  absolutely  dowable 
at  the  time  of  the  marriage,  yet 
she  was  conditionally  dowable, 
viz  :  if  she  attained  to  the  age 
of  nine  years  before  the  deatli 
of  the  husband,  for  so  Littleton 
here  saith,  so  that  she  pass  th^ 
age  of  nine  years  at  the  death 
of  her  husband,  for  by  his 
death  the  possibility  of  dower 
is  consummate." 

1  Co.  Litt.  (19th  ed.)  33a. 

In  Fitxherbert's  Katura  Brevium  the 
rule  is  stated:  "  A  woman  at  the 
age  of  nine  years  or  more,  at 
the  death  of  her  husband  sliall 
have  dower  of  his  land.  And 
if  she  be  of  less  age  at  the  death 
of  her  husband,  then  she  shall 
not  have  dower." 

Fitzh.  N.  B.  149,  L. 

In  Bacon's  Abridgement,  the  same 
doctrine  is  stated  with  this 
reason  regarding  the  require- 
ment that  the  wife  shall  bo 
nine  years  of  age  added  :  "The 
reason  the  law  would  not  allow 
women  before  this  age  to  de- 
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widow  should  possess  either  citizenship^  or  residence^ 
in  the  state  where  the  land  is  situated  to  entitle  her  to 
dower. 

Sec.  927.  Same— l.  Marriage— Must  be  legal.— To  entitle 
a  wife  to  dower,  there  must  not  only  be  a  marriage,  but 
it  must  be  a  valid  one  ;  ^  and  at  common  law  she  was 


mand  dower,  seems  from  their 
incapacity  to  have  issue  sooner. 
The  support  of  children  is  part 
of  the  consideration  whereon 
this  allowance  of  dower  is 
founded  ;  and  as,  on  the  one 
hand,  it  would  be  unreasonable 
to  extend  it  to  such  women  as 
are  incapable  of  performing  the 
conditions ;  so  on  the  other 
hand,  it  would  not  be  reason- 
able to  exclude  woman  of  suffi- 
cient age,  by  reason  of  the  in- 
capacity of  their  husbands." 

Bao.  Ab.  358,  et  seq. 

"  if  a  man  marries  a  wom:;n  of  cne 
hundred  years  old,"  says  Bacon, 
"and  dies,  she  shall  be  en- 
dowed ;  for  the  law  cannot  de- 
termine the  precise  time  of  the 
failure  of  her  incapacity  to 
have  issue,  which  may  vary 
according  to  the  strength  and 
other  circumstances  of  the 
woman." 

Bac.  Abr.  358. 

Same — Lord  Coke  observes:  "Al- 
beit the  wife  be  a  liundred 
years  old,  or  that  the  husband 
at  his  death  was  but  four  or 
seven  years  old,  so  as  she  had 
no  possibility  to  have  issue  by 
him,  yet  seeing  the  law  saith 
that  if  the  wife  be  above  nine 
years  at  the  death  of  her  hus- 
band, she  shall  bo  endowed, 
and  that  woman  in  ancient 
times  have  had  children  at  that 
age  whereunto  no  woman  doth 
now  attain,  the  law  cannot 
judge  that  impossible,  which 
by  nature  was  possible.  And 
in  my  time  a  woman  above 
three  score  years  old  hath  had 
a  child,  and  ideo  non  deflnitiir 
in  injure.  And  for  the  hus- 
band being  of  such  tender 
years,  he  hath  habitvm,  though 
he  hath  not  potentiam  at  that 
time,  and  therefore  his  wife 
shall  be  endowed." 

i  Co.  Litt.  (19th  ed.)  40a,  40b. 


Citing  :  3  P.  Wms.  704  ; 

Leigh    and    Hammer's    Case,    1 

Leon.  53,  54. 
'  Forrester    v.    Forrester,  39    Ala. 

320; 
Ethridge  v.  Malempree,  18  Ala. 

565; 
Congregational  Soc.  v.  Morris,  8 

Ala.  183 ; 
Whitney  v.  Stevens,  4  Conn.  44  ; 
Sistare  v.  Sistare,  3  Root  (Conn.) 

468; 
Headman  v.  Rose,  63  Ga.  458  ; 
Alsberry   v.   Hawkins,     9  Dana 

(Ky.)  177;    s.c.   33  Am.   Dec. 

546; 
Moore  v.  Tisdale,  5  B.  Mon.  (Ky.) 

353;  ^    ^' 

Mussey  v.  Pierre,  34  Me.  559  ; 
Potter  V.   Titcomb,  33  Me.   300, 

369; 
Buchanan  v.  Deshon,  1  Har.   & 

G.  (Md.)  380 ; 
Piper  V.  Richardson,  50  Mass.  (9 

Met.)  155 ; 
Foss  V.  Crips,  37  Mass.  (30  Pick.) 

121  ; 
Fox  V.  Southact,  12  Mass.  143 ; 
Sewall  V.  Lee,  9  Mass.  363  ; 
Stokes  V.  O'Fallon,  2  Mo.  32  ; 
Colgan  V.  McKeown,  24  N.  J.  L. 

(4  Zab.)  566 : 
Hall  V.  Hall,  83  N.  Y.  130  ; 
Sitliff  V.  Forgey,  1  Cow.  (N.  Y.) 

89  ;  s.c.  5  Cow.  (N.  Y.)  713  ; 
Priest  V.  Cummings,  16  Wend. 

(N.  Y.)  617  ;  s.c.  30  Wend.  (N. 

Y.)  338 ; 
Burton  v.  Burton,  1  Abb.  App. 

Dec.  371 ;  s.c.  36  How.  Pr.  (N. 

Y.)  474  ; 
Reese  v.  Waters,  4  Watts  &  S. 

(Pa.)  143 ; 
Bennet  v.  Harms,  51  Wis.  251; 

s.c.  8  N.  W.  Rep.  233  ; 
Sharp  V.  St.  Sauveur,  L.  R.  7  Ch. 

343. 
'  Pratt  V.  Theft,  14  Mich.  193,  198. 
See  :    Sewall    v.    Lee,    9    Mass. 

363. 
''  McCraney  i\  MoCraney,  5  Iowa 

233 ;  s.c.  68  Am.  Dec.  702. 
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required  to  be  his  wife  at  the  time  of  his  death.  ^  To 
constitute  a  valid  marriage  carrying  dower,  the  woman 
must  be,  at  the  death  of  her  husband,  of  that  age  at 
which  the  birth  of  issue  is  a  possibility.^  At  common 
law  a  celebration  of  the  marriage  was  necessary  to  its 
legality,^  but  in  this  country  a  valid  marriage  is  sufficient 
to  give  dower.*  It  matters  not  in  what  state  or  country  ^ 
the  marriage  may  have  taken  place,  or  in  what  manner 
solemnized,^  provided  only  the  marriage  be  in  accordance 


Jones  V.  Jones,  28  Ark.  19,  21 ; 

Besson  v.  Gribble,  39  N.  J.  Eq. 
VI; 

Moore  i\  City  of  New  York,  8  N. 
Y.  110.  114;  s.c.  59  Am.  Deo. 
473; 

Denton  v.  Nanny,  S  Barb.  (N.  Y.) 
618,  620  ; 

De  France  v.  Johnson,  26  Fed. 
Rep.  891 ; 

1  Co.  Litt.  (19th  ed.)  81a. 

A  valid  marriage, — as  to  what  con- 
stitutes. 

See  :  Ante,  §  719,  et  seq. 
'  McCraney  v.  McCraney,   5  Iowa 
232,  250  ;  s.c.  68  Am.  Dec.  702. 
*  The  common  law  fixes  as  the  age 
at  which  issue  may  be    con- 
ceived at  nine  years. 

1  Co.  Litt.  (19th  ed.)  30b. 
See  :  Ante,  §  926. 

^  Dalrymple  v.  Dalrymple,  2  Hagg. 
Con.  54,  68 ; 
IScrib.  on  Dower  (2d   ed.)  113, 
et  seq  ; 

2  Kent  Com.  (13th  ed.)  87. 
See  :  Ante,  g  721. 

"  Donnelly  v.  Donnelly,  8  B.  Mon. 
(Ky.)  113  ; 

Adams  v.  Adams,  57  Miss.  267, 
268; 

Pierson  v.  Howey,  11  N.  J.  L.  (6 
Halst.)  12,  18,  21. 
'  Moore  v.  City  of  New  York,  8  N. 
Y.  110,   114  ;  s.o.  59  Am.  Dec. 
473; 

nderton  v.  Ilderton,  2  H.  BI.  145. 

See  :  Wightman  v.  Wightman,  4 
John.  Ch.  (N.  Y.)  343. 
8  Form  of  ceremony. — Judge  Cooley 
says  in  Hutchinsi).  Kimmell,  31 
Mich.  126 ;  s.c.  18  Am.  Rep.  164, 
166,  that  "  whatever  the  form 
of  ceremony,  or  even  if  all  cer- 
emony was  dispensed  with,  if 
the  parties  agreed  presently  to 
take  each  other  for  husband 
and  wife,  and  from  that  time 


live  together  professedly  in  that 
relation,  proof  of  these  facts 
would  be  suflSoient  to  consti- 
tute proof  of  a  marriage  binding 
upon  the  parties,  and  which 
would  subject  them  and  others 
to  legal  penalties  for  a  disre- 
gard of  its  obligations.  This 
has  become  the  settled  doctrine 
of  the  American  courts  ;  the 
few  cases  of  dissent  or  apparent 
dissent  being  borne  down  by  a 
great  weight  of  authority  in 
favor  of  the  rule  as  we  have 
stated  it."  The  weight  of  au- 
thority seems  largely  to-  sustain 
this  view. 

See  :  Potier  v.  Barclay,  15  Ala. 
439; 

State  V.  Murphy,  6  Ala.  765,  845  ; 

Estate  of  McCausland,  53  Cal. 
568; 

Case  V.  Case,  17  Cal.  598  : 

Graham  v.  Bennett,  3  Cal.  503  ; 

Dumarsely  v.  Fishley,  3  A.  K. 
Marsh  (Ky.)  868; 

Donnelly's  Heirs  v.  Donnelly's 
Heirs,  8  B.  Mon.  (Ky.)  113  ; 

Holmes  v.  Holmes,  6  La.  463  ; 
s.c.  26  Am.  Dec.  482  ; 

Patton  V.  Philadelphia  and  New 
Orleans,  1  La.  Ann.  98  ; 

Cheseldine  v.  Brewer,  1  H.  & 
McH.  (Md.)  152 ; 

Hutchins  'v.  Kimmell,  31  Mich. 
136,  130 ;  s.c.  18  Am.  Rep.  164  ; 

Dyer  v.  Brannock,  66  Mo.  391  ; 

Cargile  v.  Wood,  63  Mo.  501 ; 

Keyes  v.  Keyes,  22  N.  H.  (SFost.) 
553; 

Londonberry  v.  Chester,  3  N.  H. 
268; 

Pearson  v.  Howey,  11  N.  J.  L.  (6 
Halst.)  12  ; 

O'Gara  )).  Eisenlohr,  88  N.  Y.  296 

Cheney  v.  Arnold,  15  N.  Y.  345 

Clayton  v.  Wardell,  4  N.  Y.  330 

Starr  v.  Peck,  1  Hill  (N.  Y.)  270 
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with  the  laws  of  the  state  or  country  where  the  rela- 
tion was  contracted,  because  if  the  marriage  is  valid 
where  solemnized,  it  will  be  vahd  in  the  state  where 
the  land  is  situated  and  the  dower  is   claimed. ^      The 


Fenton  v.  Reed,  4  John.  (N.  Y.) 

52  • 
Matter  of  Taylor,  9  Paige  Ch.  (N. 

Y.)611; 
Rose  V.  Clark,  8  Paige  Ch.  (N.  Y.) 

574; 
Jackson  v.  Winne,  7  Wend.  (N. 

Y.)  47  ; 
State  V.  Patterson,  3  Ired.  (N.  C.) 

346; 
Carmichael  v.  State,  12  Ohio  St. 

553; 
Duncan  v.  Duncan,  10  Ohio  St. 

181; 
Commonwealth  v.  Stump,  53  Pa. 

St   1S2  * 
Han'tz  V.  Sealy,  6  Binn.  (Pa.)  405; 
Grisham  v.  State,  3  Yerg.  (Tenn.) 

589; 
Yates  V.  Houston,  3  Tex.  438  ; 
Northfield  v.  Veshire,  33  Vt.  110; 
State  V.  Rood,  13  Vt.  396  ; 
Newburry  v.   Brunswick,  3  Vt. 

151; 
Meister  v.  Moore,  96  U.  S.  76,  79, 

bk.  24  L.  ed.  826  ; 
Hallet  V.  ColUns,   51  U.  S.   (10 

How.)  174,  181 ;  bk.  13  L.  ed. 

376; 
Mathewson     v.      Phoenix     Iron 

Foundry,  30  Fed.  Rep.  281,  284; 
1  Bish.  Mar.  &  Div.  §  283  ; 
3  Greenl.  Ev.  460  ; 
Reeve  Dom.  Rel.  307  ; 
3  Kent  Com.  (13th  ed.)  51. 
Compare :  Cram  v.  Burnham,  5 

Me.  (5  Greenl.)  213  ;  s.c.  17  Am. 

Dec.  318 ; 
Lagonia    v.    Buxton,   2    Me.    (3 

Greenl.)  103  ; 
Dennis  v.  Dennis,  35  Md.  361  ; 
Commonwealth  v.  Munson,   127 

Mass.  459  ; 
Milford  V.  Worcester,  7  Mass.  48; 
Dunbarton  v.  Franklin,  19  N.  H. 

257  • 
State  V.  Samuel,  2  Dev.  &  B.  (N. 

C.)  L.  177,  180  ; 
Grisham  v.  State,  2  Yerg.  (Tenn.) 

589; 
Bob  V.  State,  3  Yerg.  (Tenn.)  173, 

177. 
Contract  per  verba  de  prseaenti.  — In 

the  United  States  a  marriage 

by  contract  per  verba  deprce- 

senti,  if  valid,  is  sufficient  to 


give  dower. 

Donnelly  v.  Donnelly,  8  B.  Mon. 
(Ky.)  13 ; 

Adams  v.  Adams,  57  Miss.  367, 
268; 

Pierson  v.  Howey,  11  N.,  J.  L.  (6 
Halst.)  13,  18,  31. 

See  :  Mathewson  v.  Phoenix  Iron 
Co.,  20  Fed.  Rep.  381. 

Same — Must  be  to  be  husband  and 
wife  tbencefortb,  and  contem- 
plate the  present  assumption  of 
the  marriage  statutes. 

Van  Tuyl  v.  Van  Tuyl,  57  Barb. 
(N.  Y.)  335,  337  ; 

Peck  V.  Peck,  13  R.  I.  485,  488 

Fryer  v.  Fryer,  1  Rich  (S.  C.)  Eq. 
Cas.  85.  97  ; 

Clark  V.  Field,  13  Vt.  460,  475. 

See  :  Askew  v.  Dupree,  30  Ga. 
173,  179,  189. 

Same — Befasal  to  consummate. — In 
such  a  case  the  fact  that  the 
husband  refuses  to  consummate 
the  marriage  makes  no  difEer- 
ence. 

Brooke  v.  Brooke,  60  Md.  534,  534. 

Contract  per  verba  de  future — Con- 
summation by  sexual  intercourse 
between  the  parties  to  a  mar- 
riage per  verba  defuturo. 

See  :  Re  McCausland's  Estate,  53 
Gala.  568,  577 ; 

Askew  V.  Dupree,  30  Ga.  173, 
179-189 ; 

Port  V.  Port,  70  111.  484  ; 

Patton  V.  Philadelphia  &  New 
Orleans,  1  La.  Ann.  98,  101  ; 

Cargile  v.  Wood,  63  Mo.  501 ; 

Richard  v.  Brehm,  73  Pa.  St.  140, 
145; 

Guardians  of  the  Poor  v.  Nathan, 
3  Brew.  (Pa.)  149,  153  ; 

Peck  V.  Peck,  13  R.  I.  485-488. 

Compare:  Cheney  v.  Arnold,  15 
N.  Y.  345,  353; 

Duncan  v.  Duncan,  10  Ohio  St. 
181,  183. 

Smith  V.  Smith,  53  N.  J.  L.  (33 
Vr.)  307  ;  s.c.  19  Atl.  Rep.  255. 

See :  Stevenson  v.  Gray,  17  B. 
Mon.  (Ky.)  93 ; 

Fornshill  v.  Murray,  1  Bland's  Ch. 
(Md.)474  ;  s.c.  18  Am.  Deo.  344; 

Parton  v.  Hervey,  67  Mass.  (1 
Gray)  119 ; 
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only  exceptions  admitted  to  this  rule  are  of  two  classes, 
to  ■wit  :  (1)  those  marriages  which  are  deemed  con- 
trary to  the  laws  of  nature  ;  ^  (2)  and  those  marriages 


Putnam  v.  Putnam,  35  Mass.  (8 

Pick.)  433  ; 
Medway  v.   Needham,   16  Mass. 

157  ;  s.c.  8  Am.  Dec.  131 ; 
Greenwood  v.  Curtis,  6  Mass.  358; 

s.c.  4  Am.  Dec.  145  ; 
Van  Voorhis  v.  Brintnall,  86  N. 

Y.  18,  24 ; 
Cropsey  v.  Ogden,  11  N.  Y.  238  ; 
Decouche  v.  Savetier,  3  John.  Ch. 

(N.  Y.)  210  ;  s.c.  8  Am.  Dec. 

478; 
Dickson    v.   Dickson's    Heirs,   1 

Yerg.  (Tenn.)  110  ;  s.c.  24  Am. 

Dec.  444  ; 
Warrender  v.  Warrender,  2  CI.  & 

Fin.  539,  930 ; 
Lacon  v.  Higgins,  1  Dow.  &  Ry. 

38; 
Hunter  v.  Potts,  4  Durnf .  &  E.  (4 

T.  R.)  182  ;  s.c.  2  Rev.  Rep.  353; 
Potter  V.  Brown,  5  East  124,  130  ; 

S.C.  1  Smith  351,  359  ;  7  Rev. 

Rep.  663,  666 ; 
Connelly  v.  Connelly,  2  Eng.  L. 

&  Eq.  570 ; 
Dalrymple  v.  Dalrymple,  3  Hagg. 

Cfons.  54 ; 
Scrimshiret).  Scrimshire,  3  Hagg. 

Cons.  395  ; 
King  of    Spain  ■;;.    Machado,  4 

Russ.  325 ; 
Huberus  Conflict.  Ugum,   lib.  3, 

§9- 
Tlie  doctrine  of  Medway  v.  Needham, 

supra,  is  disapproved  in  Brook 
V.  Brook,  9  H.  L.  Cas.  193  ;  s.c. 
8  Sim.  &  Gif.  481,  and  was  ex- 
amined in  Commonwealth  v. 
Lane,  113  Mass.  458,  and  the 
principle  somewhat  modified  ; 
for  it  is  there  asserted  that  if 
the  parties  went  into  another 
jurisdiction  with  the  express 
purpose  of  evading  the  statute 
of  their  own  state  prohibiting 
their  marriage,  the  decision 
would  be  otherwise. 
'  Incestuous  marriages.  —  Marriages 
between  persons  in  the  direct 
lineal  line  of  consanguinity, 
and  between  brothers  and  sis- 
ters on  the  collateral  line,  are 
incestuous  and  void  as  against 
the  law  of  nature. 
Wightman  v.  Wightman,  4  John. 
Ch.  (N.  Y.)  343. 
48 


See  :  Hiram  ■«.  Pierce,  45  Me.  367; 

Sutton  V.  Warren,  5i  Mass.  (10 
Met.)  451 ; 

People  V.  Jenness,  5  Mich.  305, 
318; 

Campbell  v.  Crampton,  8  Abb. 
(N.  Y.)  N.  C.  373;  s.c.  18 
Blackf .  C.  C.  159 ;  2  Fed.  Rep. 
417,  426 ; 

Queen  v.  Brighton,  1  Best.  &  S. 
447  ;  s.c.  101  Eng.  C.  L.  446  ; 

Horner  v.  Horner,  1  Hagg.  Cons. 
353. 

Same — Relatives  of  half-Wood  are, 
equally  with  those  of  the  whole- 
blood,  included  in  those  de- 
grees of  consanguinity  within 
which  marriages  are  deemed 
incestuous. 

People  V.  Jeuners,  5  Mich.  305, 
318; 

Campljell  v.  Crampton,  3  Fed. 
Rep.  417  ; 

Queen  v.  Brighton,  1  Best.  &  S. 
447  ;  s.c.  101  Eng.  C.  L.  446  ; 

Horner  v.  Horner,  1  Hagg.  Cons. 
353. 

Same — Marriages  between  persons  in 
the  direct  lineal  line  of  consanguin- 
ity, and  between  brothers  and 
sisters  in  the  collateral  line,  are 
incestuous  and  void  as  against 
the  law  of  nature. 

Hiram  v.  Pierce,  45  Me.  367  ; 

Sutton  V.  Warren,  51  Mass.  (10 
Met.)  451  ; 

Wightman  v.  Wightman,  4  John. 
Ch.  (N.  Y.)  343  ; 

Campbell  v.  Crampton,  3  Fed. 
Rep.  417. 

Same — Remote  degree  of  consanguin- 
ity.— In  Wightman  v.  Wight- 
man,  4  John.  Ch.  (N.  Y.)  343. 
Chancellor  Kent  expressed  the 
opinion  that,  in  the  absence  of 
legislation,  it  could  not  be 
maintained  that  marriages  be- 
tween persons  of  a  remote  de- 
gree of  consanguinity  can  be 
declared  void. 

Campbell  v.  Crampton,  3  Fed. 
Rep.  417. 

Same — Nephew  and  aunt. — A  mar- 
riage between  nephew  and  aunt 
was  prohibited  by  the  canon 
law  of  England,  and  the  pro- 
hibition was  incorporated  into 
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whicli  the  Legislature  of  the  commonwealth  have  de- 
clared shall  not  be  allowed  any  validity,  because  they 
are  contrary  to  their  own  laws.^  Where  no  legal  disa- 
bility appears  to  stand  in  the  way  of  the  marriage,  it 
must  be  assumed  to  have  been  lawful  and  binding  upon 
the  parties  in  the  place  where  the  relation  was  entered 
into,  and  all  the  duties  and  obligations  of  that  relation 
valid.  ^ 


various  statutes  of  "Henry  VIII. , 
and  the  distinction  between 
void  and  voidable  marriages 
has  become  crystallized  into  the 
later  law  of  England.,  Such 
marriages,  while  not  void,  were 
voidable  by  the  sentence  of 
the  ecclesiastical  courts  pro- 
nounced during  the  lifetime 
of  both  parties.  Whether  this 
distinction  has  ever  obtained  in 
our  own  country  is  an  open 
question,  but  that  it  has  never 
obtained  in  New  York  is  au- 
thoritatively settled. 

Campbell  v.  Crampton,  3  Fed. 
Eep.  417.      . 
'  Wightman  v.  Wightman,  4  John. 
Ch.  (N.  Y.)  343. 

See :  Stevenson  v.  Gray,  17  B. 
Hon.  (Ky.)  193  ; 

Commonwealth  v.  Lane,  118 
Mass.  458 ;  s.c.  18  Am.  Eep. 
509; 

Sutton  V.  Warren,  51  Mass.  (10 
Met.)  451  ; 

Greenwood  v.  Curtis,  6  Mass. 
358,  378 ; 

Bowers  v.  Bowers,  10  Rich.  (S.  C.) 
Eq.  551  ; 

2  Kent  Com.  (13th  ed.)  83  ;  . 

Story's  Conflict  L.  (8th  ed.),  §  114. 

ProMtited  marriages — Massachusetts 
doctrine. — In  Greenwood  «.  Cur- 
tis, 6  Mass.  358,  378,  379,  Chief 
Justice  Pabsons  said  :  "  If  a 
foreign  state  allows  of  mar- 
riages incestuous  by  the  law  of 
nature,  as  between  parent  and 
child,  such  marriage  could  not 
be  allowed  to  have  any  valid- 
ity here.  But  marriages  not 
naturally  unlawful,  being  pro- 
hibited by  the  law  of  one  state, 
and  not  of  another,  if  cele- 
brated where  they  are  not  pro- 
hibited, vrould  be  holden  valid 
in  a  state  where  they  are  not 
allowed.  As  in  this  state  a 
marriage  between  a  man  and 


his  deceased  wife's  sister  is 
lawful,  but  it  is  not  so  in  some 
states ;  such  a  marriage  cele- 
brated here  will  be  valid  in  any 
other  state,  and  the  parties  en- 
titled to  the  benefits  of  the 
matrimonial  contract."  This 
distinction  was  approved  by 
Chancellor  Kent  in  2  Kent's 
Com.  (13th  ed.)  85,  note  a  ;  and 
by  Judge  Stoey  in  his  Conflict 
of  L.  (18th  ed.),  §  116. 
'  See  :  Van  Voorhis  v.  Brintnall,  88 
N.  Y.  18  ;  s.c.  40  Am.  Rep.  505  ; 

Wightman  v.  Wightman,  4  John. 
Ch.  (N.  Y.)  343. 

See  :  Marshall  v.  Marshall,  3  Hun 
(N.  Y.)  338  ;  s.c.  4  Thomp.  & 
C.  (N.  Y.)  466  ;  23  Alb.  L.  J.213. 

Going  from  one  state  to  another  to 
escape  disability, — The  fact  that 
the  parties  go  from  one  state 
to  another  for  the  purpose  of 
escaping  legal  disability,  and 
in  the  latter  state  enter  into  a 
marriage  contract  which  is 
valid  and  binding  there,  and 
then  return  to  the  former  state, 
where  their  marriage  would 
have  been  contrary  to  the  law, 
the  validity  of  their  marriage 
relations  accompany  them,  and 
the  wife  will  be  entitled  to 
dower. 

Van  Voorhis  v.  Brintnall,  86  N. 
Y.  18  ;  s.c.  40  Am.  Rep.  505, 

Overruling,  on  this  point,  Mar- 
shall V.  Marshall,  3  Hun  (N.  Y.) 
238  ;  s.c.  4  Thomp.  &  C.  (N.  Y.) 
466 ;  23  Alb.  L.  J.  213. 

Reversing  :  Van  Voorhis  v.  Brint- 
nall, 33  Hun  (N.  Y.)  364 ;  and 
distinguishing  and  limiting, 
Haviland  v.  Halstead,  34  N.  Y. 
643; 

Cropsey  v.  Ogden,  11  N.  Y.  338. 

Followed:  Thorp  v.  Thorp,  90 
,  N,  Y.  605  ; 

Wightman  v.  Wightman,  4  John. 
Ch.  (N.  Y.)  343  ; 
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Sec.   928.    Same— Same— Void    and    voidable   marriage.— 
Where  a  marriage  is  void  because  contrary  to  the  prohi- 


Moore  V.  Hegeman,  27  Hun  (N. 
Y.)  69. 

See :  Moore  v.  HeKeman,  93  N. 
Y.  524  ; 

Miller  v.  Miller,  91  N.  Y.  320 ; 

Potter  V.  Brown,  5  Bast  130 ; 
S.C.  1  Smith  351  ;  7  Rev.  Rep. 
663; 

King  of  Spain  v.  Maohado,  4 
Russ.  237  ; 

Story  Conf.  L.  (8th  ed.),  §  243. 

Same — Contrary  to  religion  and  mor- 
ality.— But  no  civilized  state 
can  allow  its  domiciled  subjects 
or  citizens,  by  making  a  tem- 
porary visit  to  a  foreign  coun- 
try, to  enter  into  a  contract  to 
be  performed  in  the  place  of 
the  domicile,  if  the  contract  is 
forbidden  by  the  law  of  the 
place  of  the  domicile  as  con- 
trary to  religion  or  morality, 
or  to  any  of  its  fundamental 
institutions. 

Wightman  v.  Wightman,  4  John. 
Ch.  (N.  Y.)  343  ; 

Marshall  v.  Marshall,  48  How. 
Pr.  (N.  Y.)  78  ;  s.c.  2  Hun  (N. 
Y.)  238,  256. 

Same  —  Louisiana  doctrine. — It  is 
said  by  the  Supreme  Court  of 
Louisiana,  in  the  case  of  Le- 
Breton  v.  Nouchet,  3  Mart.  (La.) 
60  ;  s.c.  5  Am.  Dec.  736,  that 
where  parties  who  have  their 
domicile  in  Louisiana  run  away 
and  are  married  in  Mississippi, 
that  their  conjugal  rights  are 
to  be  determined  by  the  law  of 
their  domicile.  This  is  on  the 
principle  that  personal  incapac- 
ity by  the  laws  of  any  particu- 
lar place  accompanies  the  per- 
son wherever  he  goes.  This 
was  a  runaway  marriage  cele- 
brated at  Natchez  in  Missis- 
sippi between  a  young  man 
and  a  young  woman,  a  minor 
of  thirteen  years  of  age,  both 
of  them  being  at  the  time 
domiciled  in  New  Orleans, 
without  the  consent  of  her  par- 
ents, which  marriage  was  void 
in  Louisiana  without  such  con- 
sent if  celebrated  in  that  state. 
The  doctrine  of  LeBreton  v. 
Nouchet  is  thought  to  be  at  var- 
iance with  that  maintained  by 
the  same  court  in  later  cases. 


See  :  Saul  i\  Creditors,  17  Mart. 
(La.)  597,  598  ; 

Baldwin  v.  Gray,  16  Mart.  (La.) 
192,  193. 

Same — Massachnsetts  doctrine. — In 
the  case  of  Commonwealth  v. 
Lane,  113  Mass.  458,  it  seems 
to  be  held  that  if  parties  go  into 
another  jurisdiction  with  inten- 
tion to  evade  the  provisions  of 
the  statutes  of  their  own  state 
prohibiting  the  marriage,  that 
such  marriage  will  not  be  valid. 
But  this  decision  is  based  upon 
the  Massachusetts  statutes. 

Presumption  that  the  foreign  law  is 
the  same  as  that  of  any  particular 
state  is  not  to  be  indulged,  but 
the  common  law  must  be 
deemed  to  be  in  force  in  any 
state  or  country. 

Wightman  v.  Wightman,  4  John. 
Ch.  (N.  Y.)  343. 

See  :  Rawdon  v.  Rawdon,  28  Ala. 
565; 

Martin  v.  Martin,  23  Ala.  86 ; 

Halbrook  v.  State,  34  Ark.  511 ; 
s.c.  36  Am.  Rep.  17; 

Johnson  v.  State,  61  Ga.  305  ; 

Tefft  V.  Tefft,  35  Ind.  44 ; 

Donnelly  v.  Donnelly,  8  B.  Mon. 
(Ky.)  113  ; 

Glass  V.  Glass,  H4  Mass.  563 ; 

People  V.  Brown,  34  Mich.  339  ; 

Smart  v.  Whaley,  14  Miss.  (6 
Smed.  &  M.)  308 ; 

Higgins  V.  Breen,  9  Mo.  407  ; 

Gathings  v.  Williams,  5  Ired.  (N. 
C.)  L.  487  ;  s.c.  44  Am.  Dec.  49. 

In  re  Shaak's  Estate,  4  Brews. 
(Pa.)  805  ;  s.c.  3  Pitts.  Rep.  275 ; 

Williams  v.  Williams,  63  Wis. 
58  ;  s.c.  53  Am.  Rep.  253,  259  ; 
23  N.  W.  Rep.  110  ; 

Patterson  v.  Gaines,  47  U.  S.  (6 
How.)  550  ;  bk.  12  L.  ed.  558  ; 

Reg  V.  Brown,  1  Car.  &  K.  144  ; 

Rex  V.  Penson.  5  Car.  &  P.  413 ; 
s.c.  24  Eng.  C.  L.  631 ; 

Riddlesden  v.  Wigan,  Cro.  Eliz. 
858; 

Lady  Madison's  Case,  1  Hale  P. 
C.  693  ; 

Henning  v.  Price,  12  Mod.  432. 

The  lex  loci  contractus  determines 
the  status  of  the  parties;  this,  by 
the  consent  of  all  nations,  is 
^s  gentium.  To  this  rule, 
incest  or  polygamy  is  an  excep- 
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bitions  of  statute,  there  will  be  no  title  to  dower.  ^  Thus 
if  the  husband  is  insane,  the  contract  of  marriage  is  void, 
and  the  widow  will  not  be  entitled  to  dower  in  his  estate,  ^ 
for,  according  to  the  civil  law  and  the  doctrine  of  the 
modern  common  law,  the  marriage  of  a  person  of  un- 
sound mind  is,  like  other  verbal  agreements,  void.^ 
But  if  the  marriage  be  voidable  only,  and  is  not  avoided 
in  the  lifetime  of  the  husband,  it  will  entitle  the  widow 
to  dower.*  Where  a  marriage  is  contracted  between 
parties  not  capable  of  contracting  such  a  relation  at  the 
time,  it  may  be  made  valid  by  subsequent  ratification  of 
the  parties,  as  in  the  case  of  lunatics  ratifying  during 


tion,  coming  within  the  prohibi- 
tions of  tlie  natural  law. 
Hutchins  v.  Kammell,  31  Mich. 

133  ;  s.c.  18  Am.  Rep.  164  ; 
Van  Voorhis  v.  Brintnall,  86  N. 

Y.   18,  26;  s.c.  40  Am.   Eep. 

505,  509  ; 
Wightman  v.  Wightman,  4  John. 

Ch.  (N.  Y.)  343. 
'  Higgins  V.  Breen,  9  Mo.  497,  501. 
See :  Jenkins  v.  Jenkins,  2  Dana 

(Ky.)  102;   s.c.   26  Am.   Deo. 

487; 
Smart    v.    Whaley,   14   Miss.   (6 

Smed.  &  M.)  308. 
'  Jenkins  v.  Jenkins,  2  Dana  (Ky.) 

202  ;  s.c.  26  Am.  Dec.  437. 
See  :  Wightman  v.  Wightman, 

4  John.  Ch.  (N.  Y.)  343  ; 
1  Bl.  Com.  438 ; 
1  Rol.  Abr.  357. 
'  Jenkins  ■;;.  Jenkins,  2  Dana  (Ky.) 

202  ;  s.c.  26  Am.  Dec.  437  ; 
•    Wightman  v.  Wightman,  4  John. 

Ch.  (N.  Y.)  343. 
Idiots  and  Itmatics  are  incapable  of 

entering  into  a  matrimonial  con- 
tract, and  their  marriages  are 

ipso  facto  void. 
Wightman  v.  Wightman,  4  John. 

Ch.  (N.  Y.)  343 ; 
Beaumont's  Case,  1  Wliart.  (Pa.) 

52, 56  ;  s.c.  29  Am.  Dec.  33,  38  ; 
Wiser  v.  Lockwood,  42  Vt.  720  ; 
MoriTson's  Case,  Coram  Delegat. 

1  Bl.  Com.  439  ; 
Osmond  v.  Fitzroy,  3  Pr.  Wms. 

130  133 • 
Griffin    V.'  De  Veulle,   3    Wood 

Lect.  App.  334. 
Same — Judicial    decision     declaring 

void. — In  the  case  of  Wightman 

V.  Wightman,  4  John.  Ch.  (N. 

Y.)  343,  345,  Chancellor  Kent 


says  :  "Though  such  marriage 
be  ipso  facto  void,  yet  that  it 
is  proper  that  there  should  be 
a  judicial  decision  to  that  effect 
by  some  court  of  competent 
jurisdiction  ;  and  that  in  Eng- 
land, the  spiritual  court  is  the 
appropriate  tribunal.  I  should 
presume  that  this  was  all  that 
could  have  been  intended  by 
the  common-law  judges  in 
StUes  V.  West  (cited  in  Sid.  112), 
where  it  is  said  that  if  an  idiot 
conti'act  marriage  it  was  good. 
In  Ash's  Case,  Prec.  in  Ch.  203; 
1  Eq.  Cas.  Abr.  278,  pi.  6,  the 
marriage  of  a  lunatic  was  con- 
troverted in  tlie  spiritual  court, 
and  the  Lord  Keppler  declared, 
in  that  case,  that  if  a  party 
contracted  marriage  when  a 
lunatic,  and  agreed  to  it,  and 
consummated  it,  in  a  lucid  in- 
terval, it  would  be  good.  In 
Smart  v.  Taylor,  9  Mod.  98, 
before  Lord  Chancellor  Mac- 
clesfield, it  was  taken  for 
granted,  and  assumed  as  a  set- 
tled proposition,  that  marriage 
by  an  idiot  (ajid,  of  course,  by 
a  lunatic)  was  to  be  impeached 
in  Doctor's  Commons.  And  in 
the  late  case  Ex  parte  Turing, 
1  Ves.  &  B.  140,  it  seems  to  have 
been  thought  necessary  not- 
withstanding the  act  of  15  Geo. 
II.,  chap.  30,  declaring  every 
piarriage  of  a  lunatic  void, 
that  there  should  be  a  sentence 
of  the  ecclesiastical  court  to 
that  effect." 
■*  Higgins  V.  Breen,  9  Mo.  497, 
501; 
Wiser  v.  Lockwood,  42  Vt.  720. 
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lucid  intervals,  and  infants  ratifying  on  attaining  ma- 
jority, and  that  without  any  other  or  new  celebration,^ 
even  though  the  statute  require  a  particular  form  of 
solemnization.^ 

Sec.  929.  Same— Same— Proof  of  marriage.— In  suits  af- 
fecting dower  rights,  the  fact  of  marriage  may  be  proven 
as  in  other  civil  cases,*  by  general  reputation,*  cohabita- 
tion," and  acknowledgment.®  It  is  said,  in  Fornshill  v. 
Murray,''  that  "  in  general  it  is  sufficient  to  show  that  a 
man  and  woman  have  cohabited  as  husband  and  wife  ; 
have  represented  themselves  as  such  ;  or  have  been  re- 
puted  in  the  neighborhood  of  their  residence  to  have 

'  Wightman  v.  Wightman,  4  John. 

Ch.  (N.  Y.)  343. 
See  :  Jones  v.  Jones,  6  Md.  456  ; 
Allis  I'.  BiUings,  47  Mass.  (6  Met.) 

415; 
Campbell  v.  Mesier,  4  John.  Ch. 

(N.  Y.)  333  ;  s.c.  8  Am.  Dec. 

570; 
Cole  V.  Cole,  5  Sneed  (Tenn.)  57, 

63 ;  s.c.  70  Am.  Dec.  275.  280 ; 
McReynolds  v.   State,  5  Coldw. 

(Tenn.)  18,  23. 

*  Wightman  v.  Wightman,  4  John. 

Ch.  (N.  Y.)  343. 
See:  AlUs  v.  Billings,  47  Mass. 

(6  Met.)  615 ; 
Johnson  v.  Johnson,  45  Mo.  595, 

600. 
3  Jones  V.  Jones,  28  Ark.  19,  22,  25, 

26. 

*  Bepntation  of  marriage  is  founded 

on  general  and  not  on  singular 
opinion,  and  for  that  reason  the 
testimony  of  a  single  witness 
is  insufficient  to  establish  the 
fact  that  the  parties  had  a  repu- 
tation of  being  a  husband  and 
wife. 
5  Barnum  v.  Bamum,  43  Md.  251, 
297; 

Cunningham  v.  Cunningham,  2 
Dow.  483. 

And  this  is  true,  even  though  such 
witness  is  one  of  the  parties. 

Jones  V.  Hunter,  2  La.  An.  254 ; 

Commonwealth  v.  Stump,  53  Pa. 
St.  132 ;  s.c.  91  Am.  Dec.  198. 

Such  reputation  cannot  be  estab- 
lished by  the  testimony  of  wit- 
nesses from  a  neighborhood  in 
which  the  parties  have  lived 
but  a  short  time. 

Jones  V.  Hunter,  2  La.  An.  254. 


Sellman  v.   Bowen.  8  Gill  &  J. 

(Md.)  50  ;  s.c.  29  Am.  Dec.  524. 
See  :   Sneed  v.   Ewing,   5  J.   J. 

Marsh.  (Ky.)  460  ;  s.c.  23  Am. 

Dec.  41  ; 
Holmes    v.    Holmes,   6  La.  An. 

463  ;  s.c.  26  Am.  Dec.  483  ; 
Fornshill    i\   Murray,    1    Bland. 

Ch.  (Md.)  479  ;  s.c.  18  Am.  Dec. 

344; 
Fenton  v.  Eeed,  4  John.  (N.  Y.) 

53  ;  s.c.  4  Am.  Dec.  244  ; 
Allen  V.  Hall,  2  Nott.  &  McC.  (S. 

C.)  L.  114;   s.c.  10  Am.  Dec. 

578. 
See  :  Miller  v.  White,  80  lU.  580 ; 
Port  V.  Port,  70  111.  484  ; 
Sneed  v.  Ewing,  5  J.  J.  Mai'sli. 

(Ky.)  460  ;  s.c.  32  Am.  Dec.  41  ; 
Cole  V.  Langley,  14  La.  Ann;  770  ; 
AUoway  v.  Barbineau,  8  La.  An. 

469; 
Holmes  ■;;.   Holmes,   6  La.  463 ; 

s.c.  26  Am.  Dec.  483  ; 
Taylor  v.  Sweet,  3  La.  33  ;  s.c.  32 

Am.  Dec.  156  ; 
Cram  «.Bumham,5  Me.  (5  Greenl.) 

213  ;  s.c.  17  Am.  Dec.  318  ; 
Redgrave  v.  Redgrave,  38  Md.  93, 

97  ■ 
Boone  v.   PurneU,   38    Md.   607, 

628; 
Fornshill  v.  Murray,  1  Bland.  Ch. 

(Md.)  479;    s.c.   18  Am.   Dec. 

344; 
Chamberlain  v.  Chamberlain,  71 

N.  Y.  433 ; 
O'GaratJ.  Eisenlohr,  38  N.  Y.  398 ; 
Hayes  v.  People,  35  N.  Y.  397  ; 
Caujolle  V.  Ferrie,  33  N.  Y.  106  ; 
Cheney  v.  Arnold,  15  N.  Y.  351. 
'  1   Bland.  Ch.   (Md.)  479  ;   s.c.   18 

Am.  Dec.  344. 
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been  legally  married,  to  establish  the  fact  of  their  mar- 
riage and  the  legitimacy  of  their  children.  The  only 
exceptions  to  this  rule  are  the  cases  of  a  prosecution  for 
bigamy,  and  an  action  of  criminal  conversation,  in  each 
of  which  proof  of  an  actual  marriage  is  necessary.  For 
although  the  action  of  criminal  connection  is,  in  its  form, 
properly  a  civil  action,  yet  it  is  in  the  nature  of  a  crimi- 
nal prosecution ;  and  if  proof  of  cohabitation  or  reputation 
were  received  as  alone  sufficient  evidence  of  the  mar- 
riage, it  would  place  it  in  the  power  of  the  parties  to 
collude  together  and  pass  themselves  off  as  husband  and 
wife  occasionally,  for  the  express  purpose  of  profiting  by 
such  a  suit.^  But  although  in  such  cases  the  mere  gen- 
eral reputation  of  a  marriage  may  not  be  deemed  suffi- 
cient, yet  it  appears  that  the  deliberate  admission  of  the 
defendant  in  an  action  of  criminal  conversation,  that  the 
woman  was  the  wife  of  the  plaintiff  ;  or  the  confession 
of  the  accused  of  the  fact  of  the  first  marriage  in  a 
prosecution  for  bigamy,  will  even  in  those  cases  be  re- 
ceived as  sufficient  to  establish  the  fact  of  the  marriage.^ 


'  Morris  v.  Miller,  4  Burr.  3057  ; 

Birt  i;.  Barlow,  Doug.  171. 
2  Stark.  Ev.,  pt.  4,  36  and  1185  ; 

Clayton  v.  Wardell,  4  N.  Y.  234  ; 

Jenkins  v.  Bisbee,  1  Edw.  Ch.  (N. 
Y.)  377  ; 

Fenton  v.  Reed,  4  John.  (N.  Y.) 
52  ;  S.C.  4  Am.  Dec.  244  ; 

Jones  V.  Reddick,  79  N.  C.  290  ; 

Allen  V.  Hall,  3  Nott.  &  MoC.  (S. 
C.)  114  ;  s.c.  10  Am.  Dec.  578  ; 

Johnson  v.  Johnson,  1  Coldw. 
(Tenn.)  626  ; 

Morris  v.  Miller,  1  W.  Bl.  632  ; 

2  Kent  Com.  (13th  ed.)  81,  87. 

Harriage  depends  essentially  upon 
free  consent  of  the  parties  for 
validity  (Holmes  v.  Holmes,  6 
La.  463  ;  s.c.  26  Am.  Dec.  482), 
and  for  that  reason  is  not  null 
because  of  the  non-observance 
of  the  prescribed  formalities 
and  ceremonies,  such  as  the 
procuring  of  a  licence. 

Holmes  v.  Holmes,  6  La.  463 ;  s.c. 
36  Am.  Dec.  483. 

llarriage  may  be  proved  by  any  evi- 
dence which,  from  its  nature, 
does  not  presuppose  the  exist- 
ence of  better  evidence  within 


the  power  of  the  party  produc- 
ing it.  Thus  cohabitation  as 
man  and  wife  is  presumptive 
evidence  of  the  existence  of  the 
marriage  relation. 

Holmes  v.  Holmes,  6  La.  463  ;  s.c. 
36  Am.  Deo.  482. 

General  reputation,  cohabitation,  and 
acknowledgment  are  sufficient 
evidence  of  marriage  in  all 
cases  except  in  actions  for  crim- 
inal conversation,  and  in  prose- 
cution for  bigamy,  and  are, 
therefore,  sufficient  in  cases  of 
dower. 

Sellman  v.  Bowen,  8  Gill  &  J. 
(Md.)  50  ;  s.c.  29  Am.  Dec.  524. 

As  to  what  is  sufficient  proof  of 
marriage  and  establishing  from 
coliabitation. 

See  :  Sneed  v.  Ewing,  6  J.  J. 
Marsh.  (Ky.)  460  ;  33  Am.  Deo. 
41  ; 

Holmes  v.  Holmes,  6 La.  463  ;  s.c. 
26  Am.  Deo.  483  ; 

Taylor  v.  Sweet,  3  La.  33  ;  s.c.  32 
Am.  Dec.  156,  and  exhaustive 
note,  157-163 ; 

Childs  V.  Drake,  43  Mass.  (3  Met.) 
146  ;  s.c  74  Am.  Dec.  406 ; 
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Sec.  930.  Same— 2.  Seisin  of  husband.— To  entitle  the 
widow  to  dower,  the  husband  must  have  been  seized  dur- 
ing coverture  ^  with  the  present  freehold  interest ;  ^  but 
such  seisin  need  not  exist  at  the  time  of  the  husband's 
death, ^  unless  it  is  so  provided  by  statute,*  and  in  suits 
claiming  dower  the  seisin  of  the  deceased  husband  is 
presumed,  prima  facie,  on  showing  that  he  had  a  con- 
veyance or  held  possession  of  the  land.^  Seisin  in  law, 
without  seisin  in  fact,  is  siifficient  to  give  dower.®    The 


SneU  r.  Kirby,  3  Mo.  21 ;  s.c.  23 
Am.  Dec.  456  ; 

Fenton  v.  Stump,  53  Pa.  St.  132  ; 
s.c.  91  Am.  Dec.  198  ; 

Allen  V.  HaU,  2  Nott.  &  McC.  (S. 
C.)  L.  114  ;  s.c.  10  Am.  Deo. 
578. 

Proof  of  cohabitation  alone  will  not  be 
sufficient  to  establish  the  pre- 
sumption of  marriage  unless 
accompanied  with  the  fact  such 
cohabitation  was  attended  with 
the  reputation  that  the  parties 
were  husband  and  wife  in  the 
community  where  they  reside 
and  make  their  home,  and  tliat 
they  are  generally  recognized 
and  received  as  such  by  their 
neighbors  and  acquaintances. 

See :  Hutchins  v.  Hutchins,  31 
Mich.  131 ; 

Cargile  v.  Wood,  63  Mo.  501  ; 

Foster  v.  Hawley,  15  N.  Y.  Supr. 
Ct.  68  ; 

Commonwealth  v.  Stump,  53  Pa. 
St.  133  ;  s.c.  91  Am.  Dec.  198. 

Cohabitation  is  not  proof  of  marriage, 
if  shown  to  have  been  adulter- 
ous at  its  inception. 

Cram  v.  Bumliam,  5  Me.  (5 
Greenl.)  213  ;  s.c.  17  Am.  Dec. 
318. 

See  :  Fomshill  v.  Murry,  1  Bland. 
Oh.  (Md.)479  ;  s.c.  18  Am.  Dec. 
344. 

Same — Cohahit-tion  meretricious  in 
the  beginning  is  presumed  to 
have  continued  so. 

Estate  of  Beverson,  47  Cal.  631 ; 

Cram  v.  Burnham,  5  Me.  213  ;  s.c. 
17  Am.  Dec.  318  ; 

Jones  V.  Jones,  45  Md.  144 ; 

Baum  V.  Baum,  43  Md.  351  ; 

Caujolle  V.  Ferrie,  23  N.  Y.  90  ; 

Clayton  v.  Wardell,  4  N.  Y.  230  ; 

Eose  V.  Clark,  8  Paige  Ch.  (N.  Y.) 

574 ;  ,_  o 

Cunningham  v.  Cunmngham,  3 


Dow.  483. 
'  Butler  V.  Cheatham.  8  Bush  (Ky.) 

594; 
Atwood  V.  Atwood,  39  Mass.  (33 

Pick.)  283  ; 
Durando  v.  Durando,  33   N.  Y. 

331; 
Kade  v.  Lauber,  14  Abb.  N.  Y. 

Pr.  (N.  S.)  287  ;  s.c.  48  How. 

Pr.  (N.  Y.)  383  ; 
Poor  V.  Horton,  15  Barb.  (N.  Y.) 

485; 
Leech  v.  Leech,  21  Hun  (N.  Y.) 

381; 
Houston  V.  Smith,  88  N.  C.  312, 

313; 
Galbraith  v.  Greene,  13  Serg.  & 

R.  (Pa.)  85. 
See  :  Pledger  v.  EUesbe,  6  Rich. 

(S.  C.)  L.  236  ;  s.c.  60  Am.  Deo. 

133 
"  Pritts'u.  Riohey,  39  Pa.  St.  371. 
To  entitle  widow  to  dower,  the 

husband  must  in  his  lifetime 

have  been  seized  of  a  present 

estate  in  possession  in  the  prem- 
ises,  and  the  right  of  dower 

cannot  extend  to  any  part  of 

the  premises  over  which  such 

present  estate  or  interest  did 

not  vest  in  possession  during 

coverture. 
Saflford  v.   Safford,  7  Paige  Ch. 

(N.  Y.)259  ;  s.c.  33  Am.Dec.633. 
2  Stewart  v.  Stewart,  3  J.  J.  Marsh. 

(Ky.)  48  ; 
Pierce  v.  Hobbs,  47  Md.  359,  378 ; 
Norwood  V.  Morrow,  4  Dev.  &  B. 

(N.  C.)  L.  47  ; 
Chester    v.    Greer,    5    Humph. 

(Tenn.)  26,  30. 
*  Norwood  V.  Morrow,  4  Dev.  &  B. 

(N.  C.)  L.  47  ; 
Chester    v.    Greer,    5    Humph. 

(Tenn.)  26,  30. 
<■  Pledger  v.  EUerbe,  6  Rich.  (S.  C.) 

L.  326 ;  s.c.  60  Am.  Deo.  123. 
6  Stevens  v.  Smith,  4  J.  J.  Marsh. 
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seisin  of  the  husband  must  he  beneficial^  and  for  his  own 
use.*  Thus  a  wife  will  not  be  entitled  to  dower  in  lands 
held  by  her  husband  as  administrator,  ^  or  as  guardian,* 
in  tmst  for  another,'   or  in  which  he  has  the  bare  legal 

title.s 


(Kt.)  61,  65  :  S.C.  20  Am.  Dec. 

205. 
See:   Bowen  v.  Ccdlins,  15  €!a. 

100; 
Dennis  r.  Dennis.  7  Blackt  (Ind.) 

572  : 
Mann  r.  Edson,  39  Me.  2-5  : 
Chew  r.  Chew,  1  Md.  163.  172  : 
Green   r.    Cheslj,  41    Mass.  r3-i 

Pick.)  7S : 
Atwood  i:  Atwood.  -39  Mass.  (22 

Kcfc.)  2s3  : 
Ware  r.  Washington,  14  Ariss  ,6 

Smed.  &  3L)  737 ; 
Honston  r.  Smith.  SS  X.  C.  312, 

313; 
Borland  r.  Mamhan  12  Ohio  St. 

308; 
Welch  r.  Buctins,  9  Ohio  St.  331 : 
Secrest  r.  McKenna.  6  Rich.  iS. 

C.)Bi.72. 
See :  Henixs  Case,  5S  Mass.  (14 

Cosh.)  2oi  ; 
Tomence  r.  Oarbry,  27  Mis.  697  ; 
Thomas  r.  Thomas,  10  Ired.  (X. 

C.)  L.  123.  133  : 
Weir  r.  Tate.  4  Ired.   X.  C.)  264 ; 
Galbraith  r.  Green,  13  Serg.  &  E. 

(Pa.1  v5  : 
Foxw.jrth  r.  White,  5  Strobh.  (S. 

C.)  113  ; 
Pledger  v.  Ellesbe,  6  Ech.  (S.  C.) 

L.  266 ;  s.c  60  Am.  Dec.  123  ; 
Doct  &  Stn.  Dig.,  2,  c.  15 ; 
1  Co.  Litt  (19th  ed. )  31a. 
To  snstain  widow's   title  to  dower, 

seisin  in  deed  fa  not  indispens- 
able ;   it  ia  sufficient  that  her 

husband  had  a  seisin  in  law 

during  the  coTerture. 
Pledger  r.  Ellerbe,  6  Eich.  (S.  C.) 

L.  266  ;  60  Am.  Dec.  123. 
'  Johnson  v.  Phune,  77  Ind.  166, 

171  : 
McCanley  v.  Grimes,  2  Gill  &  J. 

(Md.)  31S,  323  ;  s.c.  2(v  Am. Dec. 

4^4. 
distances  of  bene&cial  seisis — 6«otgia 
doctriiie. — ^It  is  said  bv  the 
Supreme  COort  of  Georgia,  in 
the  case  of  Bowen  i:  CoBins, 
15  Ga.  100,  that  a  vendor  hold- 
ing a  bond  for  the  purchase 
monej-  of  land  who  takes  out 


letters  of  administration  upon 
the  estate  of  his  deceased  ven- 
dee, and  holds  the  land  as  such 
administrator,  has  no  such  seis- 
in as  will  support  dower  in  the 
vendee's  wife. 
Same — ^Eentocty  doctrine. — ^It  is 
said  bv  the  Supreme  Court  of 
Kentnckv,  in  Tevis  v.  Steele,  4 
T.  B.  Mod.  (Ky.)  339,  that 
ivhere  one  of  the  partners  of  an 
involved  firm  agrees  to  take 
tiie  property  and  assume  the 
indebtedness,  and  then  under- 
takes to  convey  to  a  trustee  to 
secure  the  demands  against  the 
partnership  and  against  him- 
self personally ;  the  convey- 
ance to  such  partner  vests  in 
him  sacii  a  beneficial  seisin  as 
entitles  his  widow  to  dower. 

Same — ^Ifew  Hampshire  docbine. — Tn 
Prescott  V.  Walker,  16  X.  H. 
3H3,  w^here  A  purchased  land 
and  cook  the  title  in  poisnance 
of  an  agreement  with  B  that 
he  would  convey  the  same  to 
bim  on  B'a  making  certain 
payments,  including  the  price 
of  the  land  and  other  debts ; 
and  C  paid  A  and  received  the 
land  fram  same,  subject  to  the 
terms  with  reference  to  B,  A 
w^as  held  to  have  such  a  benefi- 
cial seisin  as  entitled  his  widow 
to  dower. 
*  Johnson  r.  Plnme.77  Ind.  166,171 ; 

Gully  r.  Kay,  IS  B.  3Ioii.  (Ky.) 
101,  114 : 

McCanlev  r.  Grimes,  2  GiQ  &  J. 
(Md.)  m.  32.5  :  s.c.  20  Am.  Dec. 

4at. 

'  Tellman  v.  Spann,  69  Ala.   102, 
K»6; 
Bowen  r.  Coffins.  15  Ga.  100. 
-  Gtannawav  i-.  Tarplev,  1  Coldw. 

(Teiin.)  572. 
»  Aaron  r.  Bayne,  28  Ga.  li>7  ; 
Dean's  Heirs  r.  Mitchell's  Heiis, 

4  J.  J.  Marsh.  (Kv.)  451  ; 
Stephens  f.  Smith,  4  J.  J.  Marsh, 
(Kv.)  64. 
«  Bartlett  r.  Gouge,  5  B.  Mon.  (Ky.) 
152  ; 
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The  husband  must  have  the  immediate  seisin  of  the 
inheritance  ;  ^  therefore  where  the  husband  is  seized  of  a 
vested  remainder,  depending  upon  a  previous  freehold,  if 
the  particular  estate  is  not  determined  during  his  life- 
time, his  widow  will  not  be  entitled  to  dower  in  the 
remainder.^    From  this  principle  arises  the  rule   dos  de 


Cowman  v.  Hall,  3  GiU  &  J.  (Md.) 
398,  405  ; 

Woolridge  v.  "Wilkins,  4  Miss.  (3 
How.)  360 ; 

Hopkinson  v.  Dumas,  42  N.  H. 
296; 

Ocean  Beach  Association  v. 
Brinkley,  34  N.  J.  Eq.  (7  Stew.) 
438; 

Costal  V.  LorUlard,  14  Wend.  (N. 
Y.)  814 ; 

Derush  v.  Brown,  8  Ohio  412  ; 

Thompson  v.  Murry,  3  Hill  (S.  C.) 
Ch.  204  ; 

Robinson  v.  Codman,  1  Sumn.  C. 
C.  121. 

As  where  the  husband  is  bound 
to  convey  to  a  vendee. 

Aaron  v.  Bayne,  28  Ga.  107  ; 

Dean's  Heirs  v.  Mitchell's  Heirs, 
4  J.  J.  Marsh.  (Ky.)  451 ; 

Stevens  ■;;.  Smith,  4  J.  J.  Marsh. 
(Ky.)  64. 

No  knowledge  of  the  trusts  on  the 
part  of  the  widow  at  the  time 
of  marriage  will  entitle  her  to 
dower,  because  she  is  not  in  the 
position  of  a  purchaser  without 
notice. 

Wliite  V.  Drew,  42  Mo.  561. 

Eesnltlng  trust  in  lauds  in  favor  of 
a  third  person  destroys  the 
wife's  right  of  dower. 

Powell  V.  Monson  &  Brimfield 
Manuf.  Co.,  3  Mas.  C.  C.  347. 

game — la  Michigan,  where  result- 
ing ti"usts  have  been  abolished, 
it  is  held  in  the  case  of  Newton 
V.  Sly,  15  Mich.  891,  that  where 
title  is  taken  by  one,  the  princi- 
pal part  of  the  purchase  money 
being  paid  by  others,  the  gran- 
tee agreeing  to  make  deeds  to 
them  when  so  required,  the 
widow  of  the  holder  of  the  legal 
title  could  have  dower  in  the 
whole  tract  irrespective  of  the 
purchase  money  paid  by  the 
othew. 

See  :  Aaron  v.  Bayne,  28  Ga,  107 ; 

Dean's  Heirs  ■;;.  Mitchell,  4  J.  J. 
Marsh.  (Ky.)  461 ; 

Stevens  v.  Smith,  4  J,  J.  Marsh. 


(Ky.)  64. 
'  Kennedy  v.  Kennedy,  29  N.  J.  L. 

(5  Dutch.)  185  ; 
House  V.  Jackson,  50  N.  Y.  161 ; 
Beardslee  v.  Beardslee,  8  Barb. 

(N.  Y.)  333 ; 
Leach  v.  Leach,  31  Hun  (N.  Y.) 

383; 
Vanleer  v.  Vanleer,  3  Tenn.  Ch. 

23. 
Seisin  of  life  estate — Inheritance  after 

life  estate. — Thus  if  a  husband 

is  seized  of  a  life  estate  merely, 

this  will    not  suffice    to    give 

dower  to  the  wife,  even  though 

the  husband  is  entitled  to  an 

inheritance  after  the  determi- 
nation of  another  hfe  estate. 
Houston  V.  Smith,  88  N.  C.  818, 

315. 
See :  Northent  v.  Whipp,  12  B. 

Mon.  (Ky.)  65  ; 
Eldredge    v.   Forrestal,   7  Mass. 

253  • 
risk  V.  Eastman,  5  N.  H.  240  ; 
Dunham  v.  Osbom,  1  Paige  Ch. 

(N.  Y.)  634  ; 
Bates  V.  Bates,  1  Ld.  Raym.  326. 
s  Butler  V.  Cheatham,  8  Bush  (Ky.) 

594; 
Northcutt  V.  Whipp,  12  B.  Mon. 

(Ky.)  65 ; 
Arnold  v.  Arnold,  8  B.  Mon.  (Ky.) 

202; 
Wilmarth  v.  Bridges,  113  Mass. 

407; 
Brooks  V.  Everett,  95  Mass.  (13 

Allen)  457 ; 
Eldredge  v.  Forestal,  7  Mass,  258  ; 
Otia  V.  Paishley,  10  N.  H.  403  ; 
Fisk  V.  Eastman,  5  N.  H.  240  ; 
Durando  v.   Durando,  23  N.  Y. 

831 ;  s.c.  9  Am.  L.  Reg.  (O.  S.) 

630; 
Green  v.  Putnam,  1  Barb.  (N.  Y.) 

300; 
Reynolds  v.  Reynolds,  5  Paige 

Ch.  (N.  Y.)  161 ; 
Dunham  v.  Osborne,  1  Paige  Ch. 

(N.  Y.)  634 ; 
Royster  v.  Royster,  1  Phil.  (N.  C.) 

L.  226  ; 
Gardner  v.  Green,  5  R,  I,  104 ; 
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dote  peti  non  debet.  Thus  where  a  husband  takes  his 
estate  by  descent  from  an  ancestor,  whose  widow  is  en- 
titled to  dower,  which  she  afterwards  claims  and  has  set 
off  to  her,  the  husband's  present  estate  in  that  part  of 
the  property  is  suspended,  by  relation,  from  the  time  of 
the  descent  cast  upon  him,  so  that  his  death  during  the 
lifetime  of  the  dowress  will  deprive  his  widow  of  the  right 
to  dower  in  that  third  of  the  estate  held  by  the  dowress, 
even  after  the  latter's  death.  ^  The  seisin  must  be  sole 
and  not  joint, ^  there  being  no  dower  in  joint  estates,^ 
for  the  reason  that  the  possibility  of  survivorship  defeats 
to  right  of  dower.*    The  special  reason  given  in  all  the 


Vanleer  v.  Vanleer,  3  Term.  Ch. 
23; 

Cocker's  Exrs.  v.  Philips,  12 
Leigh  (Va.)  248  ; 

Blow  V.  Maynard,  3  Leigh  (Va.) 
29; 
1  Brooks  V.    Everett,  95  Mass.  (13 
.  AUen)  459  ; 

Durando  v.  Durando,  23  N.  Y. 
334; 

In  re  Creiger,  1  Barb.  Ch.  (N.  Y.) 
598  ;  s.c.  45  Am.  Deo.  416  ; 

Safford  v.  Safford,  7  Paige  Ch. 
(N.  Y.)  259 ;  s.c.  32  Am.  Dec. 
633; 

Beynolds  v.  Reynolds,  5  Paige 
Ch.  (N.  Y.)  161 ; 

Dunham  v.  Osborne,  1  Paige  Ch. 
(N.  Y.)  634  ; 

Eeitzel  v.  Eokard,  65  N.  C.  673  ; 

Peckham  v.  Hadwen,  8  R.  I.  160. 

In  Dunham  ■;;.  Osborne,  1  Paige 
Ch.  (N.  Y.)  634,  where  the  hus- 
band took  land  by  descent  from 
his  father,  subject  to  his  mo- 
ther's dower,  which  was  after- 
wards assigned  to  her,  it  was 
said  that  the  assignment  relat- 
ed back  to  the  death  of  the 
father,  and  that,  upon  the  death 
of  the  son  before  his  mother, 
his  widow  was  not  entitled  to 
dower  even  in  the  reversion  of 
the  one-third  of  the  estate  as- 
signed to  the  mother  for  dower. 

See :  Re  Creiger,  1  Barb.  Ch. 
(N.  Y.)  601  ;  s.c.  45  Am.  Dec. 
417; 

Reynolds  v.  Reynolds,  5  Paige 
Ch.  (N.  Y.)  161. 

Compare :  Bear    v.    Snyder,    11 
Wend.  (N.  Y.)  592. 
^  Cockerill  v.  Armstrong,   31  Ark. 


580,  584 ; 
Chew  V.  Chew,  1  Md.  163, 172  ; 
Mayburry  v.  Brien,  40  U.  S.  (15 

Pet.)  21,  37  ;  bk.  10  L.  ed.  646, 

652; 
Fitzh.  N.  B.  147  ; 

3  Brest.  Abstr.  367  ; 
1  Rol.  Abr.  676  ; 

1  Co.  Litt.  (19th  ed.)  37b 

4  Kent  Com.  (13th  ed.)  37. 

'  Cockerill  v-.  Armstrong,  31  Ark. 
580,  584 ; 

Chew  V.  Chew,  1  Md.  163,  173  ; 

Holbrook  v.  Finney,  4  Mass.  566  ; 
s.c.  3  Am.  Dec.  243  ; 

Weir  V.  Tate,  4  Ired.  (N.  C.)  Eq. 
264; 

Tabler  v.  Wiseman,  2  Ohio  St. 
207; 

Walker  v.  Walker,  6  Coldw. 
(Tenn.)  571. 

lord  Coke  says  :  "  It  is  to  be  under- 
stood that  the  wife  shall  not  be 
endowed  of  lands  or  tenements 
which  her  husband  holdeth 
jointly  with  another  at  the 
time  of  his  death ;  and  the 
reason  of  this  diversity  is,  for 
that  the  joint  tenant,  which 
surviveth,  claimeth  the  land  by 
the  feoffment  and  by  survivor- 
ship, which  is  above  the  title 
of  dower,  and  iliay  plead  the 
feoffment  made  to  himself 
without  naming  of  his  com- 
panion that  died." 

1  Co.  Litt.  (19th  ed.)  37b. 

See  ;  Mayburry  v.  Brien,  40  U.  S. 
(15  Pet.)  21,  34  ;  bk.  10  L.  ed. 
646. 
^  Mayburry  ■!;.  Brien,  40  U.  S.  (15 
Pet.)  21,  37  ;  bk.  10  L.  ed.  646, 
653. 
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cases  why  a  widow  shall  not  be  endowed  of  a  joint 
tenancy,  is  that  the  surviving  joint  tenant  being  already 
seized  of  the  whole,  is  entered  by  prior  title  to  that  which 
the  law  casts  upon  the  widow.  ^ 

Sec.  931.  Same— Same— What  a  sufficient  seisin.— The  pos- 
session of  land  under  a  claim  of  ownership  is  sufficient 
seisin  to  support  the  widow's  right  of  dower.  ^  Seisin  in 
law  by  the  husband  is  all  that  is  required  to  entitle  the 
wife  to  dower  ;  ^  but  it  seems  that  where  the  deed  is 
delivered  to  the  husband  which  he  fails  to  have  recorded 
as  required  by  law,  and  there  never  was  any  seisin  be- 
sides the  deed,  that  there  was  no  such  seisin  in  the  hus- 
band as  entitles  the  wife  to  dower,*  at  least  as  against 
an  innocent  purchaser.^ 

Sec  932.  Same— Same— Character  of  seisin.— To  entitle 
the  wife  to  claim  dower  in  the  land,  the  husband's  seisin 
must  have  been  a  beneficial  one,^  and  to  his  own  use.^    A 


See  :  CockeriU  v.  Armstrong,  31 

Ark.  580,  584 ; 
Davis  V.   Logan,   9  Dana    (Ky.) 

185; 
Holbrook  v.  Finney,  4  Mass.  563  ; 

s.c.  3  Am.  Deo.  243  ; 
James  v.    Rowan,    14    Miss.    (6 

Smed.  &  M.)  393  ; 
Weir  V.  Tate,   4  Ired.  (N.  C.)  Eq. 

246; 
Reed  v.   Kennedy,  2  Strobh.  (S. 
C.)  L.  67. 
'  See  :    Reed  v.  Kennedy,  2  Strobh. 

(S.  C.)  L.  67. 
=  Gordon  v.  Dickinson,  131  lU.  141 ; 

s.c.  23  N.  E.  Rep.  439. 
3  Atwood  V.  Atwood,   39  Mass.  (2 
Pick.)  383  ; 
Galbraith  v.  Green,  13  Serg.  &R. 
(Pa.)  85. 
■*  Emerson  v.  Harris,   47  Mass.  (6 
Met.)  475  ; 
Thomas  v.  Thomas,  10  Ired.  (N. 
C.)  L.  123. 
*  Thus  it  was  held  in  Emerson  v. 
Harris,  47  Mass.  (6  Met.)  475, 
that  where  A  conveys  land  to 
B,  who  enters  into  possession, 
and  afterwards  re-conveys  the 


same  to  A,  neither  of  the  deeds 
of  conveyance  having  been  re- 
corded ;  and  A  afterwards  con- 
veys the  land  to  C,  who  had  no 
knowledge  that  B  ever  owned 
it,  that  as  against  C,  B  had  no 
such  seisin  in  the  land  as  en- 
titled his  widow  to  maintain  a 
writ  of  dower  against  C. 
'  See  :  Cowman  v.  Hall,  3  Gill  &  J. 
(Md.)  378  ; 

White  V.  Drew,  43  Mo.  561  ; 

Hopkinson  v.  Dumas, 42  N.H.296; 

Ocean  Beach  Association  v.Brink- 
ley,  34  N.  J.  Eq.  438  ; 

Costar  1).  Lorillard,  14  Wend.  (N. 
Y.)314; 

Deruish  v.  Brown,  8  Ohio  413  ; 

Thompson  v.  May,  2  HiU  (S.  C.) 
Eq.  304  ; 

Robinson  v.  Codman,  1  Sum.  C. 
C.  121. 

The  grantee  of  the  hushand,  while 
estopped  from  denying  the  lat- 
ter's  seisin,  Davis  v.  Logan,  9 
Dana  (Ky.)  185,  may  show  the 
character  of  that  seisin,  in 
order  to  defeat  the  dower  of 
the  widow. 


•>  Johnson  v.  Plume,  77  Ind.  166, 171 ; 
Gully  V.  Ray,  13  B.   Mon.  (Ky.) 
107,  114 ; 


McCauly  v.  Grimes,  2  GiU  &  J 
(Md.)  318  ;  s.c.  20  Am.  Dec. 
434. 
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wrongful  seisin  will  be  sufficient  to  give  the  wife  dower 
as  against  the  heirs  and  assignees  of  her  husband.^  If 
the  husband's  seisin  is  defeasible  or  determinable,  the 
widow  will  be  entitled  to  dower  in  the  same  manner  as 
if  the  seisin  had  been  lawful  and  indefeasible,  and  her 
rights  thereto  will  be  destroyed  only  by  the  determination 
of  the  fee  in  the  hands  of  her  husband  or  his  assignees.^ 


Edmonson  u  Welsh,  27  Ala.  578; 

Crittenden  v.  Johnson,  11  Ark. 
94; 

Foster  v.  Dwinel,  49  Me.  44  ; 

Gannon  v.  Freeman,  31  Me. 
243; 

Otis  V.  Parshley,  10  N.  H.  403  ; 

Moore  v.  Estey,  5  N.  H.  479  ; 

Sparrow  v.  Kingman,  1  N.  Y. 
242; 

Farnum  v.  Loomis,  2  Oreg.  29. 

As  to  tlie  character  of  estoppel,  the 
case  of  Sherwood  v.  Vanden- 
burgh,  2  Hill  (N.  Y.)  336,  is 
thought  to  overrule  the  follow- 
ing cases : 

ColUns  V.  Forrey,  7  John.  (N.  Y.) 
278; 

Hitchcock  V.  Harrington,  6  John. 
(N.  Y.)  290 ; 

Browne  v.  Potter,  17  Wend.  (N. 
Y.)  164; 

Davis  V.   Darron,   13  Wend.  (N. 
Y.)  65  ; 
'  Tooney  v.  McLean,  105  Mass.  122  ; 

Hale  V.  Munn,  70  Mass.  (4  Gray) 
132; 

Randolph  ■;;.  Doss,  4  Miss.  (3 
How.)  205  ; 

Hitchcock  V.  Harrington,  6  John. 
(N.  Y.)  393 ;  s.c.  5  Am.  Dec. 
229. 

Husbajid's  nnlawftil  seisin  set  up  by 
grantee  when.  — The  grantee  can- 
not set  up  as  a  defense  to  the 
widow's  claim  for  dower,  that 
the  husband's  seisin  was  unlaw- 
ful or  defeasible,  unless  the 
same  defense  could  be  raised 
by  the  same  parties  against  the 
husband. 

Crittenden  v.  Woodruff,  6  Eng. 
(Ark.)  82; 

Griffith  V.  Griffith,  5  Harr.  (Del.) 
5  ; 

Hugley  V.  Gregg,  4  Dana  (Ky.) 
68 ; 

Bolster  v.  Cushman,  34  Me.  428  ; 

Gammon  v.  Freeman,  31  Me. 
343; 

Stimpson  v.  Thomaston  Bk.,  28 


Me.  259 ; 
Kimball  v.    Kimball,   3    Me.   (2 

Greenl.)  428 ; 
Hale  V.  Munn,  70  Mass.  (4  Gray) 

132; 
Wedge   V.   Moore,    60    Mass.   (6 

Cush.)  8  ; 
Ward    V.    Fuller,    32  Mass.   (15 

Pick.)  185  ; 
May  V.  Tillamn,  1  Mich.  362  ; 
Moore  v.  Estey,  5  N.  H.  479  ; 
Montgomery  v.  Bruere,  5  N.  J.  L. 

(3  South.)  265  ; 
Thompson  v.  Boyd,  23  N.  J.  L. 

(2  Zab.)  543  ; 
Bancroft  v.  White,  1  Caines  (N. 

Y.)  185  ; 
Osterhout  v.  Shoemaker,  3  Hill 

_(N.  Y.)  419  ; 
Hitchcock  V.  Carpenter,  9  John. 

(N.  Y.)344; 
Hitchcock     V.     Harrington,     6 

John.  (N.  Y.)  290  ; 
Bowne  V.  Potter,  17  Wend.  (N.  Y.) 

164  ; 
Douglas  V.   Dickinson,  11  Rich. 

(S.  C.)  L.  417  ; 
Pledger  v.  EUerbe,  6  Rich.  (S:  C.) 

L.  266 ; 
Gayle  v.  Price,  5  Rich.  (S.  C.)  L. 

525. 
^  Lewis  V.  Merserve,  61  Me.  374  ; 
Mann  v.  Edson,  39  Me.  25  ; 
Knight  V.  Manis,  13  Me.  (3  Fairf .) 

41; 
Torrence  v.  Carbry,  37  Miss.  697 ; 
Moore  v.  Estey,  5  N.  H.  479  ; 
Greggs  V.  Smith,  13  N.  J.  L.  (7 

Halst.)22; 
Jackson  v.   Kipp,   8  N.  J.  L.  (8 

Halst.)  241  ; 
Carpenter  v.  Weeks,  3  Hill  (N. 

Y.)  341  ; 
Thompson  v.  Thompson,  1  Jones 

(N.  C.)  L.  431 ; 
Firestone  v.  Firestone,  3  Ohio  St. 

415; 
Forrest  v.  Tremmell,  1  Bail.  (8. 

C.)  L.  77  ; 
Reed  v.  Stevenson,  3  Rich.  (S,  C.) 

L.  66.  '  ^        J 
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Sec.  933.  Same— Same— Duration  of  seisin.— No  particu- 
lar length  of  time  is  required  during  which  the  seisin  of 
the  land  shall  remain  in  the  husband  ^  in  order  that  the 
wife's  right  to  dower  therein  may  attach,  provided  only 
it  is  a  beneficial  seisin^  for  his  own  use.^  The  vesting  of 
such  a  seisin  in  the  husband  being  for  an  instant  only, 
is  time  sufficient  to  entitle  the  wife  to  dower.*  It  is 
thought  to  be  otherwise,  however,  where  the  seisin  is 
merely  instantaneous,  and  the  husband  by  the  same  act, 
or  by  the  same  conveyance  by  which  he  acquires  the 
seisin,  parts  with  it  ;  ^  and  there  will  be  no  right  of  dower 
where  it  was  not  intended  that  the  husband  should  ac- 
quire the  beneficial  interest  in  the  estate,  but  he  was 
vested  with  instantaneous  seisin  merely  as  a  means  of 
passing  the  same  to  another,  and  in  such  a  case  it  does 
not  matter  whether  the  transactions  which  effect  a  con- 
veyance of  seisin  through  the  husband  are  instantaneous 
or  separate  in  time  or  in  execution,  provided  only  the 


1  Gage  V.  Ward,  25  Me.  101 ; 

Stanwood  v.  Dunning,  14  Me. 
390; 

Douglass  V.  Dixon,  11  Bich.  (S. 
C.)  L.  417 ; 

Broughton  v.  Randall,  Cro.  EUz. 
503. 
»  See  :  Ante,  §  930. 
s  See  :  Ante,  §  330. 
*  Edmonson  v.  Welsh,  27  Ala.  578  ; 

Sutherland  v.  Sutherland,  69  lU. 
481  ; 

McClure  u  Harris,  12  B.  Mon.  261; 

Gage  V.  Ward,  25  Me.  101 ; 

Stanwood  v.  Dunning,  14  Me. 
290; 

Rawlins  v.  Lowndes,  34  Md.  639; 

McCauley  v.  Grimes,  2  Gill  &  J. 
(Md.)  324  ;  s.c.  20  Am.  Deo.  434; 

Smith  V.  McCai-ty,  119  Mass.  519; 

Randolphs.  Doss, 4 Miss.  (3 How.) 
205; 

Fontaine  v.  Boatman's  Sav.  Inst. , 
57  Mo.  552  ; 

See  :  Ante,  §  993 

"  The  space  of  time  for  which  the 
hnshand  shall  he  seized  is  not  an 
essential  ingredient  in  the  es- 
tate ;  it  is  the  interest  of  the 
husband  that  controls."  Jus- 
tice COOLRIDGE  in  his  note  to 
2  Bl.  Com.  132. 

In  the  famous  case  of  Broughton 
Randall,  Cro.  Ehz.  503,  where 


the  father  and  son  were  both 
hung  from  one  cart,  and  the 
son's  legs  having  been  seen  to 
quiver  after  the  death  of  the 
father,  the  court  held  that  there 
was  sufficient  seisin  in  the  son  to 
give  his  wife  dower  in  the  lands 
descended  from  the  father. 
6  Gully  V.  Ray,  18  B.  Mon.  (Ky.) 
107; 

Holbrook  v.  Finny,  4  Mass.  566 ; 
s.c.  3  Am.  Dec.  243  ; 

Fontaine  v.  Boatman's  Sav.  Inst., 
57  Mo  552  * 

Stow  ?;.'Tiflft!  15  John.  (N.  Y.) 
459  ;  s.c.  8  Am.  Dec.  266  ; 

Reed  v.  Morrison,  12  Serg.  &  R. 
(Pa.)  18 ; 

Gillean  v.  Moore,  4  Leigh  (Va.) 
30  ;  s.c.  24  Am.  Dec.  704. 

Giving  back  purchase-money  mort- 
gage. — As  where  a  man  takes  a 
conveyance  of  land  and  gives 
back  a  mortgage  for  the  pur- 
chase money,  in  which  case  the 
wife  is  not  entitled  to  dower 
until  after  the  purchase  money 
has  been  paid. 

Moore  v.  Rolhns,  45  Me.  493  , 

Heinsher  v.  Nickman,  34  Md. 
277; 

McCauley  v.  Grimes,  2  Gill  &  J. 
(Md.)  318  ;  s.c.  20  Am.  Dec. 
434; 
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subsequent  conveyance  is  in  pursuance  of  an  agreement 
forming  a  part  of  the  original  transaction.^ 

Sec.  934.  Same— Same— Evidanees  of  seisin.— The  posses- 
sion of  land  under  a  warranty  deed,  and  making  all 
improvements  with  a  claim  of  ownership,  is  sufficient 
prima  facie  evidence  of  title  in  the  husband  for  the 
purpose  of  a  claim  of  dower  as  against  a  person  showing 
no  better  title.  ^  In  those  states  where  the  statute  re- 
quires that  the  husband  should  die  seized  in  order  to 
entitle  his  wife  to  dower,  if  the  husband  die  in  posses- 
sion, this  will  be  sufficient  seisin  for  the  purpose  of 
dower,  notwithstanding  the  fact  that  the  husband  had 
contracted  to  sell  the  land,  and  had  given  a  bond  for  the 


Pendleton  v.  Pomroy,  86  Mass. 
(4  Allen)  510  ;     ■ 

Cunningham  v.  Knight,  1  Barb. 
(N.  Y.)  399 ; 

Reed  v.  Morrison,  12  Serg.  &  E. 
(Pa.)  18  ; 

Bogie  V.  Eutledge,  1  Bail.  (S.  C.) 
L.  312 ; 

Trustees  of  Frazier  v.  Center,  1 
McCord  (S.  C.)  Eq.  279. 

See :  Clark  v.  Munroe,  14  Mass. 
351; 

Holbrook  v.  Finney,  4  Mass.  566 ; 
s.o.  3  Am.  Dec.  243. 

Mortgage  to  third  person. — And  it 
is  said  by  the  Supreme  Judicial 
Court  of  Massachusetts,  in  the 
case  of  Clark  v.  Munroe,  14 
Mass.  352,  that  where  the  mort- 
gage is  made  to  a  third  person, 
instead  of  to  the  grantor,  at  the 
same  time  with  the  deed  to  the 
mortgagor,  that  the  same  rule 
applies. 
'  Boynton  v.  Sawyer,  35  Ala.  497  ; 

Lassen  v.  Vance,  8  Cal.  274 ; 

Stevens  v.  Smith,  4  J.  J.  Marsh. 
(Ky.)  64 ; 

Gully  V.  Ray,  18  B.  Mon.  (Ky.) 
107; 

Moore  v.  Rollins,  45  Me.  493,  494; 

Gage  V.  Ward,  35  Me.  101 ; 

McCauly  v.  Grimes,  2  Gill  &  J. 
(Md.)  318  ; 

Dimond  v.  Billingslea,  2  Har.  & 
G.  (Md.)  364  ; 

King  V.    Stetson,   93  Mass.    (11 
Allen)  408  ; 

Hazelton  v.  Lesure,  91  Mass.  (9 
AUen)  24 ; 

Clark  V.  Munroe,  14  Mass.  351  ; 


Woolridge  v.  Wilkins,  4  Miss.  (3 

How.)  369  ; 
Hinds  V.  Ballou,  44  N.  H.  619, 

620; 
BuUard  v.  Powers,  10  N.  H.  500  ; 
Greggs  V.  Smith,  12  N.  J.  L.  (7 

Halst.)  23  ; 
Mills  V.  Van  Voorhis,  23  Barb. 

(N.  Y.)  35  : 
Stow  V.  Tifft,   15  John  (N.  Y.) 

463; 
Kittle  V.  Van  Dyck,  1  Sandf.  Ch. 

(N.  Y.)  76  ; 
Reed  v.  Morrison,  13  Serg.  &  E. 

(Pa.)  18  ; 
Klinck  V.  Keckeley,  2  Hill  (S.  C.) 

Eq.  250  ; 
Stephens  v.  Sherrod,  6  Tex.  397  ; 
Wheatley  v.  Calhoun,  13  Leigh 

(Va.)  363 ; 
Mayburry  v.  Brian,  40  U.  S.  (15 

P-et.)  39  ;  bk.  10  L.  ed.  646,  651. 
■^  Wheeler  v.  Smith,  50  Mich.  93 ; 

s.c.  15  N.  W.  Rep.  108. 
See  :  Gordons.  Dickinson,  131  lU. 

141 ;  s.c.  33  N.  E.  Rep.  439  ; 
Mann  v.  Edson,  39  Me.  35  ; 
Knight  V.  Mann,  13  Me.  41 ; 
Torrence  v.   Carberry,   27  Miss. 

697; 
Moore  v.  Estey,  5  N.  H.  479 ; 
Greggs  V.  Smith,  13  N.  J.  L.  (7 

Halst.)  33  ; 
Carpenter  t).  Weeks,  3  Hill(N.  Y.) 

341 ; 
Embrce  v.  Ellis,  2  John.  (N.  Y.) 

119  ; 
Forrest  v.  Trammell,  1  Bail.  (S. 

C.)  77  : 
Reed  v.  Stevenson,  3  Rich.  (S.  C.) 

L.  66. 


Chap.  XVIII.  §g  935-937.]    EQUITABLE  DOWEE.  767 

title, ^  or  that  the  land  was  subject  to  a  judgment  obtained 
against  the  husband  prior  to  marriage,^  or  that  the  hus- 
band was  insolvent  at  the  time  of  his  death.^ 

Sec.  935.  Same— 3.  Death  of  husband.— Another  requi- 
site of  dower  on  the  part  of  the  wife  is  the  natural  death 
of  the  husband/  because  civil  death  does  not  give  dower/ 
except  by  statute."  There  are  some  authorities,  how- 
ever, to  the  effect  that  banishment  or  abjuration  of  the 
realm  or  by  act  of  the  legislative  power,  which  is  civil 
death,  will  give  dower.'' 

Sec.  936.  Same— Same— Proof  of  death.— The  death  of  the 
husband  may  be  presumed  from  his  absence  from  the 
state,  without  being  heard  from,  for  seven  years  ;  ^  and 
his  actual  death  may  be  proved  in  the  usual  ways.^  Thus 
it  may  be  proved  by  reputation  in  his  family.^*' 

Sec.  937.  Equitable  dower.— To  entitle  the  widow  to 
equitable  dower,  the  husband  must  have  been  possessed 
of  a  vested  inheritable  equitable  estate  or  interest,  ^^  for 
there  is  no  dower  in  a  mere  equity,  ^^  or  in  a  mere  power 
to  sell  realty,  though  coupled  with  an  interest  in  the 
proceeds.  ^^    Thus  in  Church  v.  Church,  i*  equitable  dower 

'  Day  V.  Solomon,  40  Ga.  32.  (N.  Y.)  118,  128  ; 

2  Green  v.  Carsey,  10  Ga.  435.  '  1  Cruise  Real  Prop.  (4th  ed.)  158  ; 

3  AUen  V.  Allen's  Admrs.,  4  Ala.        1  Inst.  33b,  132b. 

556.  ^  See  :  Ante,  §  624. 

*  Reddick  v.  Walsh,  15  Mo.  519  ;  '  Newman  v.  Jenkins,  27  Mass.  (11 

Moore  v.  City  of  New  York,  8  N.  Pick.)  515  ; 

Y.  110,  113  ;  s.c.  59  Am.  Dec.  Moors  v.  De  Bervales,  1  Euss.  30. 

473  ;     .  '»  Cochrane  V.  Libby,  18  Me.  39,  42. 

Wait  V.  Wait,  4  N.  Y.  95,  99  ;  "  Davenport    v.   Ferrar,    2  111.    (1 

Sutliff  V.  Forgey,  1  Cow.  (N.  Y.)  Scam.)  314  ; 

89  96  ;  Hawley  v.  James,  5  Paige  Ch.  (N. 

Watkins    v.   Watkins,    7    Yerg.  Y.)  318,  452,  453  ; 

(Tenn.)  293  ;  Matter  of  Ransom,  17  Fed.  Rep. 

Combs  V.  Young,  4  Yerg.  (Tenn.)  331. 

318  ;  s.c.  26  Am.  Dec.  225  ;  "  Farnam  v.  Loomis,  2  Oreg.  29. 

Wheatley  v.  Calhoun,  12  Leigh  '^  Germond  v.  Jones,  2  HiU  (N.  Y.) 

(Va.)  264.  569. 

"  Wooldridge  v.  Lucas,  7  B.  Mon.  Thus  where  A  and  B  entered  into 

(Ky.)  49,  51  ;  an  agreement  whereby  B  should 

Planter  v.  Sherwood,  5  John.  Ch.  furnish  money  with  which  A 

(N.  Y.)  129.  should  carry  on  a  trading  busi- 

"  Nerao's  Estate,  35  Cal.  392 ;  ness  in  land,  the  title  of  which 

Planter  v.  Sherwood,  6  John.  Ch.  was  to  bo  taken  in  the  name  of 


»  3  Sandf.  Ch.  (N.  Y.)  334, 
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was  allowed  where  the  husband  had  died  in  possession  of 
certain  real  estate,  seven-eighths  of  which  he  had  pur- 
chased at  the  master's  sale,  for  which  he  had  paid  the 
consideration,  but  never  obtained  the  deed  ;  ^  but  in  the 
case  of  Hurst  v.  Harper,^  involving  essentially  the  same 
question,  it  was  held  that  the  person  who  paid  the  con- 
sideration acquired  no  equitable  estate  in  the  premises  ; 
and  upon  this  view  of  the  case,  it  was  held  that  no  right 
of  dower  could  be  sustained.^  And  it  has  been  said  that 
the  wife  is  not  entitled  to  dower  in  land  held  under  a 
contract  to  purchase,  where  the  husband  aliened  his  in- 
terest in  the  contract  prior  to  his  death.* 


Section  IV.— Who  may  be  Endowed. 

Sec.  938.  Introduction. 

Sec.  939.  Second  marriage — Spouse  living 

Sec.  940.  Divorced  wife. 

Sec.  941.  Adulterous  wife. 

Sec.  942.  Alienage. 

c.  943.  Same — Naturalization. 

Section  938.  introduction.— We  have  already  seen  that 
marriage  and  the  death  of  the  husband  are  requisites  of 
dower, ^  therefore  a  widow®  alone  is- dowerable,  and  to 

B,  and  A  should  have  one-half  '  See  :  Garfield  v.  Hatmaker,  15  N. 

of  the  profits   resulting  from  Y.  478. 

the  transactions.     A  purchased  ^  14  Hun  (N.  Y.)  280. 

land   in  accordance  with  the  '  Matter  of  Ransom,  17  Fed.  Eep. 

agreement,  and  sold  the  same,  331. 

on  his  death  his  wife  claimed  *  Kincks  v.  Stubbins,  3  Lans.  (N.  Y.) 

dower ;  but  the  court  held  that  39  ; 

since  A's  riglit  was  only  to  share  Matter  of  Ransom,  17  Fed.  Rep. 
in  the  profits  arising  from  the  331. 
sale  of  the  land,  and  could  not  '  See  :  Ante,  §§  927,  935. 
at  anytime  have  demanded  a  *  Two  widows  of  a  deceased  man  can- 
conveyance  of  any  part  of  the  not    be    lawfully    entitled    to 
land  to  him  ;  and  that  B  held  dower  *  any  more  than  there 
the  land  in  his  own  right  until  can  be  two  wives  legally  entitled 
sale,  and  that  therefore  the  wife  to  the  support,  care,  protection, 
was  not  entitled  to  dower.  and  name  of  the  husband. 
Porter  v.  Ewing,  24  111.  617. 


*  In  the  American  and  English  Eney-  wife's  dower."  Anumber  ol  aixthorities 
clopedia  of  Law,  Vol.  5,  at  p.  893,  it  is  are  cited  in  support  of  the  above  prop- 
erroneously  said  that  "  When  first  wife  osition,  all  of  which  either  do  not  dis- 
has  been  endowed  after  divorce,  second  cuss  the  subject  at  all  or  hold  the  re- 
wife  may  have  dower  subject  to  first  verse. 


Chap.  XVIII.  §  939.]_    ILLEGAL  MARRIAGE— EFFECT  ON.     ^69 


make  a  widow  there  must  have  been  a  lawful  marriage/ 
because,  as  we  have  already  seen,^  the  right  of  dower  is 
one  which  grows  out  of  and  results  from  the  marriage 
of  the  parties.^  Since  a  lawful  marriage  cannot  exist 
where  there  is  any  legal  impediment,  therefore  where  a 
man  is  an  idiot  or  a  lunatic  *  the  woman  will  not  be  en- 
titled to  dower,*  unless  the  contract  is  subsequently 
properly  ratified.® 

Sec.  939.  Second  marriage— Spouse  living.— Where  a 
marriage  is  solemnized  between  a  man  and  a  woman, 
either  of  whom  has  a  spouse  living  at  the  time,  there 
will  be  no  dower  right  although  they  continue  to  reside 
together  as  man  and  wife  until  the  death  of  the  man,^ 


McCraney  v.  MoCraney,  5  Iowa 
333  ;  s.o.  68  Am.  Dec.  703. 

See  :  Starr  v.  Pease,  8  Conn.  541; 

McCafiferty  v.  McCafferty,  8 
Blackf.  (Ind.)318; 

Given  v.  Marr,  37  Me.  213  ; 

Greene  v.  Greene,  68  Mass.  (3 
Gray)  361 ;  s.c.61  Am.  Dec.454  ; 

Clark  v.  Clark,  6  Watts  &  S.  (Pa.) 
85; 

Mattocks  V.  Stearns,  9  Vt.  336. 
'  Donnelly  v.  Donnelly's  Heirs,  8  B. 
Mon.  (Ky.)  113  ; 

Higgins  V.  Breen,  9  Mo.  497. 

Not  lawflxl  marriage  may  be  shown 
in  defense  in  an  action  for 
dower  and  that  the  cohabita- 
tion was  adultery  or  concubin- 
age. 

Jones  V.  Jones,  38  Ark.  19. 
'  See  :  Ante,  %  903,  et  seq. 
'  Melizet's  Appeal,  17  Pa.  St.  449  ; 
s.c.  55  Am.  Dec.  573. 

In  Mississippi  a  widow  with  a  sepa- 
rate estate  equal  to  her  share  of 
the  husband's  estate  is  not  en- 
titled to  dower. 

Magee  v.  Young,  40  Miss.  164; 
s.c.  90  Am.  Deo.  333. 
"  See :  Ante,  §  928. 
*  See  :  Jenkins  v.  Jenkins's  Heirs,  3 
Dana  (Ky.)  103 ;  s.c.   26  Am. 
Dec.  437. 

In  some  of  the  states  it  is  so  pro- 
vided by  statute,  as  in  Rhode 
Island. 

See  :  R.  I.  L.  1881,  tit.  xx.,  c.  163. 
§  5,  p.  416. 
«  See  :  Ante,  §  938. 
■"  Smart  v.  Whaley ,  14  Miss.  (6  Smed. 
&  M.)  308  ; 
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Price  V.  Price,  134  N.  Y.  589  ;  s.c. 
17  N.  E.  Rep.  383 ;  13  L.  R.  A. 
359  ;  43  Alb.  L.  J.  473  ;  37  N. 
Y.  S.  R.  148 ;  rev'g  54  Hun  (N. 
Y.)  349  ;  7  N.  Y.  Supp.  474  ;  37 
N.  Y.  S.  R.  110 ; 

Fenton  ■;;.  Reed,  4  John.  (N.  Y.) 
53  ;  s.c.  4  Am.  Deo.  344  ; 

WilUams  i\  Parisien,  1  John.  Ch. 
(N.  Y.)  389  ; 

Smith  V.  Smith,  5  Ohio  St.  83  ; 

Spicer  v.  Spioer,  16  Abb.  (N.  Y.) 
Pr.  N.  S.  113  ; 

1  Rol.  Abr.  340,  357,  360f  ; 

Cro.  Eliz.  858  ; 

1  Salk.  130. 

In  Jones  v.  Zoller,  39  Hun  (N.  Y.) 
551 ;  s.c.  33  Hun  (N.  Y.)  380, 
sxih  nom.  Jones  v.  Fleming,  37 
Hun  (N.  Y.)  338,  the  second 
marriage  had  not  been  dis- 
solved, and  the  wife  survived 
lier  husband. 

In  Browerij.  Bowers,  1  Abb.  App. 
Dec.  314,  and  Griffin  v.  Banks, 
34  How.  Pr.  (N.  Y.)  reversed, 
37  N.  Y.  631,  the  voidable  mar- 
riages considered  remained  in 
force  until  the  death  of  one  of 
the  spouses,  and  were  never 
judicially  annulled. 

Death  or  a  judicial  decree  of  some 
court  confessedly  competent 
only  can  dissolve  the  marriage 
tie.  This  is  a  principle  that 
pei'vades  the  laws  of  all  the 
Christian  nations  of  the  world. 

Williamson  v.  Parisien,  1  John. 
Ch.  (N.  Y.)  389,  393. 

See  :  Anonymous,  34  N.  J.  Eq.  (9 
C.  E.  Gr.)  34  ; 
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even  though  the  woman  may  have  been  in  ignorance  of 
the  fact  that  the  man  had  a  wife  living  at  the  time.^ 
And  no  dower  right  exists  in  favor  of  a  woman  whose 
marriage  was  annulled  because  the  husband  had  a  wife 
living,  although  she  had  not  been  heard  from  within 
five  years  before  the  second  marriage,  which  was  con- 
tracted by  both  parties  in  good  faith  and  was  therefore 
valid  under  the  statute,  until  its  nullity  was  pronounced 
by  the  court.  ^ 

Sec.  940.  Divorced  wife.— The  effect  of  an  absolute 
divorce  is  to  put  an  end  to  all  the  rights  dependent  upon 
the  marriage,  and  not  actually  vested  at  the  time  the 
divorce  is  granted  ;  such  as  dower  in  the  wife  and  curt- 
esy in  the  husband.^    In  the  absence  of  a  Statute  con- 


Zule  V.  Zule,  1  N.  J.  Eq.  (1  Saxt.) 
93,  96  : 

1  Ersk.  Inst.  109  ; 

Poth.  Contv.  de  marriage  n.  437, 
462,  497  ; 

Voet  Com.  ad  Pand.,  lib.  23,  tit. 
2  de  ritu  Nuptiarum,  §  99. 
'  Donnelly  i\  Donnelly,  8  B.  Mon. 
(Ky.)  113 ; 

De  Fi'ance  v.  Johnson,  20  Fed. 
Rep.  891. 

See  :  Ante,  %  928  ; 
'  Price  V.  Price,  124  N.  Y.  589  ;  s.n. 
27  N.  E.  Rep.  383  ;  12  L.  R.  A. 
339  ;  43  Alb.  L.  J.  473  ;  37  N.  Y. 
S.  R.  146 ;  rev'g  54  Hun  (N.  Y.) 
349  ;  7  N.  Y.  Supp.  474. 

By  the  common  and  canon  law  a  mar- 
riage by  one  liaving  a  spouse 
living  and  undivorced,  thougli 
the  spouse  liad  been  absent  and 
believed  to  be  dead,  was  void 
ab  initio,  and  the  person  con- 
tracting the  second  marriage 
was  guilty  of  felony. 

Donnelly  v.  Donnelly,  8  B.  Mon. 
(Ky.)  113  ; 

Succession  v.  Navarro,  24  La.  An. 

298; 
.  Smart  v.    Whaley,    14   Miss.   (6 
Smed.  &  M.)  808  ; 

Higgins  v.  Breen,  9  Me.  497  ; 

Price  V.  Price,  124  N.  Y.  589  ;  s.c. 
27  N.  E.  Rep.  383  ;  13  L.  R.  A. 
329;  43  Alb.  L.  J.  473  ;  37  N.  Y. 
S.  R.  146  ;  rev'g  54  Hun  (N.  Y.) 
349  ;  7  N.  Y.  S.  R.  474 ; 

Smith  V.  Smith,  5  Ohio  St.  32  ; 

Spicer  v.  Spicer,  IG  Abb.  (N.  Y.) 
Pr.  N.  S.  112  ; 


Gaines  v.  Relf ,  53  U.  S.  (12  How.) 
473  :  bk.  13  L.  ed.  1071  ; 

1  Bl.  Com.  436  ; 

2  Kent  Com.  (13th  ed.)  79  ; 

2  Steph.  Com.  (11th  ed.)  256. 

Eotli  dower  and  curtesy  arise  from 
a  voidable  marriage  at  com- 
mon law,  unless  it  be  annulled 
during  the  lifetime  of  the 
parties  ;  when  annulled  by  the 
judgment  of  a  competent  court, 
they  are  in  the  same  situation 
in  respect  to  each  other,  and  to 
rights  in  the  property  of  each 
other,  as  though  a  marriage 
had  never  been  entered  into, 
and  the  children  born  of  it  are 
illegitimate  unless  legitimated 
by  statute. 

2  Bishop.  Mar.  &  Div.  §§  C90,  712; 
1  Id.§§  116,118  ;  §§347,479,482  ; 

2  Brightly,  Husband  &  Wife,  332; 
1  Id.  7,  322  ; 

Aughtie  V.  Aughtie,  1  PliilUm. 
Eccl.  301  ; 

Cage  V.  Acton,  1  Ld.  Ravm.  531  ; 

Stewart,  Mar.  &  Div.  §§"147,  439, 
437. 

And,  in  the  absence  of  a  statute 
saving  the  right  of  dower  tlie 
dissolution  a  vinculo  of  a  valid 
marriage,  for  the  fault  of  either 
party,  bars  it. 

Barrett  v.  Failing,  111  U.  S.  523  ; 
bk.  28  L.  ed.  505  ; 

Frampton  v.   Stephens,   21    Ch. 
Div.  164. 
'  Billan  v.  Hercklebrath,  33  Ind.  71; 

Whitsell  V.  Mills,  6  Ind.  339  ; 

McCraney  v.  McCraney,  5  Iowa 
233; 
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trolling  the  case,^  even  when  the  divorce  is  granted  by  a 
foreign  court.^    In  many  of  the  states  when  the  divorce 


McKean  r.  Brown,  83  Ky.  208 ; 
Stilphen  v.  Houdlette,  60  Me.  447; 
Barbour  v.  Barbour,  46  Me.  9  ; 
Given  i:  Marr,  27  Me.  212  ; 
Dobson  c.  Buller,  17  Mo,  87  ; 
"Wait  V.  Wait,  4  N.  Y.  95  ; 
Forrest  r.  Forrest,  6  Duer  (N.  Y.) 

103.  123 ; 
Rice  r.  Lumley.  10  Ohio  St.  596 ; 
Mansfield  f.  Mclntyre,  10  Ohio 

27; 
^liltimore  v.  Miltiniore,  40  Pa.  St. 

151; 
Burdick  r.  Briggs,  11  "Wis.  126. 
Unless  the  wife's  right  of  dower 

is  preserved  by  the  lex  rei  sitce. 
Hood  V.  Hood,  110  Mass.  463 ; 
Barber  i-.  Root,  10  Mass.  260 ; 
Gould  1-.  Crow.  57  Mo.  200  ; 
"Wait  v.  Wait.  4  Barb.  (X.  Y.)  200; 
Lamkin  v.  Knapp,  20  Ohio  St. 

454; 
Rice  r.  Lumley,  10  Ohio  St.  596  ; 
Barrett  v.  Failing,  111  U.  S.  523 ; 

bk.  28  L.  ed.  505 ; 
4  Kent  Com.  (18th  ed.)  54. 
'  Jordan  i:  aark,  81  lU.  465,  467  ; 
BiUan  v.  Hercklebrath,  23  Ind. 

71,  72 ; 
WhitseU  r.  Mills,  6  Ind.  229,  231  ; 
McCaffertv     v.    McCaffert}-,     8 

Blackf.  (Ind.)  218.  220  ; 
McCraney  v.  McCraney,  5  Iowa 

232  ;  s.c.  68  Am.  Dec.  702  ; 
Levins  r.  Sleater,   2  G.   Greene 

(Iowa)  609 ; 
Given  v.  Marr,  27  Me.  213.  223 : 
Harding  v.  Alden,  9  Me.  140,  14.3: 
Hunt  V.  Thompson,  61  Mo.  148, 

152; 
Gould  V.  Crow,  57  Mo.  200,  204  : 
Gleason   v.   Emerson,   51  >^.   H. 

405,  406 ; 
Calame  v.  Calame,  25  X.  J.  Eq. 

(10  C.  E.  Gr.)  440.  .548  ; 
Revnolds  v.  Reynolds,  24  "Wend. 

("X.  Y.)  193,  196, 197  : 
Rice  v.  Lumley,  10  Oliio  St.  593, 

598 ; 
Burdick  i-.  Briggs,  11  "Wis.  126, 

132. 
Compare :  "Wood  r.  Summons,  20 

Mo.  364,  366 ; 
"Wait  v.  "Wait.  4  X.  T.  95, 100. 109 ; 
Forrest  v.  Forrest,  6  Duer  (N.  Y.) 

102,  153  : 
AUen   V.   McCullough,   3  Heisk. 

(Tenn.)  174,  188. 
«  Harding  v.  Alden,  9  Me.  140,  14.J  ; 


Gould  V.  Crow,  57  Mo.  200,  204. 
205. 

Compare :  ^lansfleld  v.  Mclntyi-e, 
10  Ohio  27,  31. 

Ohio  doctrine.  — In  the  case  of  Mans- 
field V.  Mclntyre,  supra,  the 
Supreme  Court  of  Ohio  held 
tliat  a  decree  of  divorce  ob- 
tained in  Kentucky  for  the  will- 
ful abandonment  by  the  wife, 
does  not  bar  the  right  of  curt- 
esy in  the  land  lying  in  the 
state  of  .Ohio.  The  court  say  : 
'•  By  our  law,  when  a  divorce 
is  decreed  both  parties  are  ab- 
solved from  the  obligations  of 
the  marriage  contract.  In 
looking  into  the  decree  in  the 
present  case,  however,  I  find 
that  although  John  Mansfield 
is  divorced  from  his  wife,  she 
is  not,  in  terms,  released  from 
any  of  her  obligations  to  him. 
From  aught  that  appears  in  the 
decree  she  still  continued  to  be 
his  wife.  If  so,  upon  liis  death 
she  became  his  widow.  But 
aside  from  this  consideration, 
this  objection  cannot  be  sus- 
tained. By  our  law,  although 
the  divorce  operates  to  release 
botli  parties  from  the  obhga- 
tions  of  the  contract,  still  if  it 
be  decreed  in  consequence  of 
tlie  aggression  of  the  husband, 
the  -ivife  is  not  ban-ed  of  her 
right  of  dower,  but  upon  tlie 
death  of  her  husband  may  en- 
force that  riglit,  in  the  same 
manner  she  might  have  done 
had  she  continued  to  live  with 
him  untU  the  day  of  his  deatli." 

Tlie  same  court  say  in  the  case  of 
Cox  r.  Cox,  19  Ohio  St.  502. 512: 
"The  question,  therefore,  is 
whether  the  ex  parte  decree 
can  be  made  available,  not 
merely  to  effect  a  dissolution  of 
the  marriage,  but  to  defeat  tlie 
right  of  the  petitioner  to  the  ali- 
mony which  the  statute,  upon 
the  facts  as  they  exist  in  regard 
to  the  husband's  desertion,  in- 
tends to  provide  for  her.  AVe 
think  the  decree  ought  not  to 
have  such  effect.  In  arriving  at 
this  conclusion  we  make  no  dis- 
tinction between  a  decree  ren- 
dered, under  the  circumstances 


DIVORCE  A  MENSA. 


[Book  in. 


is  granted  for  the  aggression  of  the  husband  the  statute 
gives  the  wife,  upon  divorce,  dower  immediately  in  the 
lands  of  her  husband,  the  same  as  though  he  were  dead  ;  ^ 
and  it  is  thought  that  her  right  to  dower  under  such 
statute  extends  to  those  lands  the  husband  has  aliened 
since  the  passage  of  the  statute.  At  common  law  a 
divorce  a  mensa  et  thoro  ^  does  not  alter  the  relations  of 
the  parties,  and   for  that   reason  does  not   destroy  the 


of  this  case,  in  a  foreign  and 
one  rendered  in  a  domestic  fo- 
rum. In  eitlier  case,  to  give  a 
decree  thus  obtained  the  effect 
claimed  for  it  would  be  to  allow 
it  to  work  a  fraud  upon  the  pe- 
cuniary rights  of  the  wife.  Such 
a  result,  in  our  opinion,  is  ren- 
dered necessary  by  no  principle 
of  comity  or  public  policy — the 
only  ground  upon  which  ex 
parte  decrees  of  divorce  are 
autliorized  and  supported.  It 
is  not  essential  to  the  allowance 
of  alimony  that  the  marriage 
relation  should  subsist  up  to 
the  time  it  is  allowed. 
"  On  appeal,  alimony  may  be  decreed 
by  the  district  court,  notwith- 
standing the  subsisting  divorce 
pronounced  by  the  Court  of 
Common  Pleas.  It  is  true  the 
statute  speaks  of  the  allowance 
as  being  made  to  the  wife.  But 
the  term  'wife'  may  be  re- 
garded as  used  to  designate  the 
person,  and  not  the  actual  ex- 
isting relation;  or  the  petitioner 
may  still  be  regarded  as  hold- 
ing the  relation  of  wife  for  the 
purpose  of  enforcing  her  claim 
to  alimony.  In  Mansfield  v. 
Mclntire,  10  Ohio  37,  a  divorced 
wife  was  regarded  as  the  widow 
of  her  former  husband  after  his 
decease,  and  as  such  widow  en- 
titled to  dower.  In  Richardson 
V.  Wilson,  8  Yerg.  (Tenn.)  67, 
the  Legislature,  at  the  instance 
of  the  husband,  had  by  special 
act  granted  a  divorce,  dissolv- 
ing the  marriage.  The  act  con- 
tained the  following  provision  : 
'  That  nothing  in  this  act  con- 
tained shall  deprive  the  said 
Mary  Ann  of  her  alimony,  if  by 
law  she  is  entitled  to  the  same. 
Upon  bill  filed  by  the  wife  after 
the  divorce,  it  was  held  under 


the  statute  of  Tennessee,  which, 
as  regards  the  point  now  under 
consideration,  is  substantially 
like  our  own,  that  she  was  en- 
titled to  such  portion  of  her 
former  husband's  estate  as  the 
court,  from  the  nature  of  the 
case,  deemed  proper.  A  simi- 
lar principle  was  recognized  in 
Crane  v.  Meginnis,  1  Gill  &  J. 
(Md. )  464.  In  Shotwell  v.  Shot- 
well,  1  Smed.  &  M.  Ch.  (Miss.) 
51,  it  was  held  that,  where, 
upon  the  bill  of  the  wife  against 
the  husband,  a  decree  a  vinculo 
matrimonii  has  been  granted, 
the  mere  omission  in  that  de- 
cree to  provide  for  the  alimony 
of  the  wife  cannot  affect  the 
wife's  right  to  such  provision, 
at  a  subsequent  time,  by  a  sep- 
arate and  distinct  proceeding." 
'  Cunningham  v.  Cunningham,  3 
Ind.  333  ; 

McCafferty  v.  McCafferty,  8 
Blackf .  (Ind.)  318  ; 

Merrill  v.  Shattuck,  55  Me.  370  ; 

Young  V.  Gregory,  46  Me.  475  ; 

Given  v.  Marr,  37  Me.  313  ; 

Harding  v.  Alden,  9  Me.  140 ; 

Lakin  v.  Lakin,  84  Mass.  (3  Allen) 
45  ; 

Davol  V.  Howland,  14  Mass.  219  ; 

Smith  V.  Smith,  13  Mass.  231  ; 

Rear  v.  Rear,  63  Mich.  357  ;  s.c. 
29  N.  W.  Rep.  703  ;  5  West.  Rep. 
911: 

Gould  V.  Crow,  57  Mo.  200  ; 

Gleason  v.  Emerson,  51  N.  H. 
405; 

Calame  v.  Calame,  24  N.  J.  Eq. 
(9C.  E.  Gr.)  440,  458; 

Wait  V.  Vf  ait,  4  N.  Y.  95  ; 

Forrest  v.  Forrest,  6  Duer  (N.  Y.) 
108; 

Kade  v.  Lauber,  16  Abb.  (N.  Y.) 
Pr.  N.  S.  288  ;  s.c.  48  How.  (N. 
Y.)  Pr.  383. 
2  See  :  Ante,  §  821. 
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wife's  right  to  dower.  ^  But  where  a  woman  divorced 
a  vinculo  et  matrimonii  ^  for  her  husband's  aggression, 
who  marries  again,  thereby  surrenders  her  right  to  dower 
in  the  lands  of  her  first  husband  dying  after  such  mar- 
riage, because  she  is  not  then  the  widow  of  the  first  hus- 
band witliin  the  meaning  of  the  statute  ;  ^  but  under  a 
statute  providing  that  "  where  the  divorce  is  granted  by 
reason  of  the  aggression  of  the  husband, "  that  in  addition 
to  alimony,  "  if  the  wife  survive  her  husband,  she  shall 
be  entitled  to  her  right  of  dower,"  the  marriage  of  the 
wife  after  divorce,  to  another  person,  during  the  lifetime 
of  her  first  husband,  does  not  bar  her  right  to  dower,  if 
she  survives  him,  and  she  will  be  entitled  to  be  endowed 
of  the  real  estate  of  which  he  was  seized  during  their 
coverture.* 

Sec.  941.  ATjandomnent  and  adultery.— Abandonment  of 
the  husband  by  the  wife  without  cause  or  justification, 
and  living  apart  from  him  at  the  time  of  his  death,  will 
not  be  entitled  to  dower.  ^  And  the  early  English  statute, " 
providing  that  an  adulterous  elopement  of  the  wife  from 
the  husband  bars  dower,  is  to  be  regarded  as  a  part  of 
the  American  common  law  where  it  has  not  been  spe- 
cially re-enacted  by  the  Legislature  ; ''  even  where  the  wife 

'  Gee  V.  Thompson,  11  La.  An.  657 ;  Div.  213. 

Dean  v.  Richmond,  23  Mass.  (5  «  See  :  Ante,  g§817,  819. 

Pick.)  461:  »  Cliarlton  v.   MiUer,  27  Ohio  St. 

Wait  V.  Wait,  4  N.  Y.  95,  100 ;  298,  305 ; 

Grain  v.  Cavana,  36  Barb.  (N.  Y.)  Rice  v.  Lumley,  10  Ohio  St.  596. 

410 ;  *  I.amkin  v.   Knapp,  20  Olxio  St. 

Walsh  V.  Kelly,  34  Pa.  84 :  454,  457. 

Clark  V.  Clark,  6  Watts&  S.  (Pa.)  See :  Rice  v.  Lumley,  10  Ohio  St 

85 ;  593. 

Bryan  v.  BatcheUer,  6  R.  L  543,  *  Abandonment  of  husband  by  the  -vrife, 

546 ;  in  some  states,  however,  with- 

Watkins    v.   Watkins,   7    Yerg.  out    cause,  does    not  bar  her 

(Tenn.)  283 ;  right  to  dower  under  statute. 

Thayer  a;.  Thayer,  14  Vt.  107;  See:  Wiseman  v.   Wiseman,   73 

Fearon  v.  Aylesford,  14  Q.  B.  Div.  Ind.  113  : 

793;  s.c.  54  L.  J.  Q.  B.  33;  53  Mowser  v.  Mowser,  87  Mo.  437; 

L.  T.  954 ;  s.c.  4  West.  Rep.  390  ; 

Seagrave  v.  Seagrave,  13  Tes.  Jr.  Thayer  v.  Thayer,  14  Vt.  107. 

443  ;  s.c.  9  Rev.  Rep.  203 ;  «  13  Edw.  L,  c.  24. 

Powell  V.  Weeks,  Noy  108 ;  '  See :  Walters  v.  Jordan,  13  Ired. 

Park  on  Dower,  20.  (N.  C.)  L.  361 ; 

See  :  3  Bish.  M.  &  D.,  §  730 ;  Reel  v.  Elder,  63  Pa.  St.  308  ; 

Gadol.  Abr.  505  ;  Bell  v.'NesXy,  1  Bail.(S.  C.)  L.313  ; 

Stowell's  Case,  Good.  145  ;  Stegall  v.  Stegall,  3  Brock.  C.  C. 

Tibbson    v.                       Adult.  &  256 ; 
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has  been  compelled  to  leave  her  husband  on  account  of 
his  cruelty  and  there  has  been  no  reconciliation  since  the 
adultery.^  In  some  states,  however,  an  adulterous  elope- 
ment, unless  followed  by  a  divorce,  does  not  deprive  the 
wife  of  her  right  to  dower.^ 

Sec.  943.  Alienage.— At  common  law  an  alien  cannot 
hold  real  estate,^  and  for  the  same  reason  that  an  alien 
man  cannot  be  tenant  by  the  curtesy,  alien  women  are 
not  generally  capable  of  acquiring  dower.*  But  where 
by  act  of  the  Legislature  an  alien  is  allowed  to  purchase 
and  hold  land  in  a  state,  his  wife  will  be  entitled  to 
dower,  because  the  right  of  dower  is  inseparable  from 
the  estate  acquired  by  the  husband  under  such  statute.^ 
By  statiite  in  most  of  the  states,  alienage  is  no  longer  an 
impediment  to  the  wife's  right  of  dower.® 


Hethrington  v.  Graham,  6  Bing 

135 ;  s.c.  19  Eng.  C.  L.  69  ; 
Norton  v.  Fagon,  1  Bos.  &  P.  226; 

s.o.  4  Rev.  Rep.  785  ; 
Cooper  V.  Lloyd,  6  C.  B.  N.  S.  519; 

s.o.  95  Eng.  C-.  L.  519  ; 
Govier  v.  Hancock,  6  Durnf.  & 

E.  (6  T.  E.)  603  ;  e.g.  3  Rev. 

Rep.  271  ; 
4  Kent  Com.  (13th  ed.)  53. 
Compare :  "Willson  v.  Glossop,  19 

Q.  B.  Div.  379  ;  s.c.  20  Q.  B. 

Div.  354  ;  57  L.  J.  Q.  B.  161. 
'  Goss  V.  Froman,        Ky.        ;  s.c. 

12  S.  W.  Rep.  387 ;  8  L.  R.  A. 

102 ;  11  Ky.  L.  Rep.  631  ; 
Woodward  v.  Dowse,  10  C.  B.  (N. 

S.)   722;   s.c.    100  Eng.  C.  L. 

723. 
'  Lakin  v.  Lakin,  84  Mass.  (3  Allen) 

45; 
Schififer  v.  Pruden,  64  N.  Y.  47  ; 
Reynolds  v.  Reynolds,  24  Wend. 

(N.  Y.)  193  ; 
Bryan  v.  Batcheller,  6  R.  I.  543. 
'  Apthrop    V.     Backus,     1     Kirby 

(Conn.)  407;  s.c.   1  Am.   Dec. 

36; 
Fox  V.  Southack,  12  Mass.  143  ; 
Montgomery  v.  Dorion,  7  N.  H. 

475. 
See  :  Ante,  §  240. 
*  Congregational  Church  v.  Morris, 

8  Ala.  182  ; 
Sistare  v.  Sistare,  3  Root  (Conn.) 

468; 
Alsberry   v.    Hawkins,   9    Dana 

(Ky.)  177  ;    s.c.   33  Am.   Dec. 


546; 

Sewall  V.  Sewall,  9  Mass.  361  ; 

Curren  v.  Finn,  3  Den.  (N.  Y.) 
339; 

Keely  v.  Harrison,  3  John.  Cas. 
(N.  Y.)  29  ;  s.c.  1  Am.  Dec. 
154; 

Mick  V.  Mick,  10  Wend.  (N.  Y.) 
379; 

1  Co.  Litt.  (19th  ed.)  31a. 

An  early  English  statute  made  an 
exception  in  favor  of  aliens 
married  to  Englishmen  by 
license  of  the  king  (1  Co.  Litt., 
19th  ed.,  31b);  and  by  a  recent 
Englisli  statute,  all  alien  women 
married  to  natural  born  sub- 
jects, or  to  persons  that  have 
been  naturalized,  are  entitled 
to  dower. 

Stat.  7&8  Vic,  c.  56. 
5  SutUfiE  V.  Forgey,  1  Cow.  (N.  Y.) 
89;  s.c.  5  Id.  713. 

A  "non-resident  alien/'  whose 
widow,  under  Iowa  Code,  § 
2443,  "shall  be  entitled  to  the 
same  rights  in  the  property  of 
her  husband  as  a  resident,  ex- 
cept as  against  a  purchaser," 
means  any  alien  not  residing 
in  the  state. 

Be  Gill's  Estate,    79  Iowa  296  ; 
s.c.  44  N.  W.  Rep.  553 ;  9  L.  R. 
A.  136. 
*  See  :  Whitings  v.  Stevens,  4Conn. 
44; 

Stemple  v.  Herminghouser,  3 
Iowa  408 ; 
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Sec.  94:3.  Same— Naturalization.— By  the  common  law, 
if  an  alien  woman  was  naturalized  by  act  of  Parliament, 
she  then  became  entitled  to  dower  out  of  all  the  lands 
whereof  her  husband  was  seized  during  coverture  ;  and 
where  an  alien  woman  was  created  a  denizen,  she  be- 
came entitled  to  dower  out  of  all  the  lands  whereof  her 
husband  was  seized  at  the  time  she  was  created  a  deni- 
zen, but  not  out  of  any  lands  whereof  he  was  seized 
before  and  which  he  had  aliened.^  In  this  country  a 
feme  covert  who  is  an  alien  may  be  naturalized  under 
statute ;  but  her  naturalization  does  not  entitle  her 
to  dower  in  land  of  which  her  husband  was  seized 
during  coverture,  and  which  he  aliened  previous  to 
her  naturalization.^ 

SECTION  V. — What  Property  aot)  Estates  Subject  to  Dower. 

Sec.  944.  Generally. 

Sec.  945.  Bare  and  qualified  fees. 

Sec.  946.  Determinable  fees. 

Sec.  947.  Eqmtable  estates. 

Sec.  94g.  Equity  of  redemption. 

Sec.  949.  Estate  for  life — Pur  autre  vie. 

Sec.  950.  Estates  for  years. 

Sec.  951.  Estates  in  common. 

Sec.  953.  Estates  in  copartnership. 

Sec.  953.  Estates  in  expectancy. 

Sec.  954.  Estates  in  joint  tenancy. 

Sec.  955.  Estates  in  tail. 

Sec.  956.  Estates  in  trust. 

Sec.  957.  Estates  subject  to  conditions. 

Sec.  958.  Growing  crops. 

Sec.  959.  Improvements — By  husband  and  heir. 

Sec.  960.  Incorporeal  hereditaments. 

Sec.  961.  Lands  aliened  during  coverture. 

Sec.  962.  Lands  conveyed  in  fraud  of  creditors. 

Sec.  963.  Lands  conveyed  in  fraud  of  dower. 

Sec.  964.  Lands  dedicated  to  public  use. 

Sec.  965.  Lands  exchanged. 

Moore  v.  Tisdale,  5  B.  Mon.  (Ky.)  '  Manville's  Case,  13  Co.  23  ; 

33 ;  1  Cruise's  Eeal  Prop.    (4th   ed.) 

Buchanan  v,  Deshon,  1  Har.  &  G.  159  ; 

(Md.)  280  ;  1  Inst.  30b,  33a. 

Stokes  V.  O'Fallon,  3  Mo.  33  ;  '  Priest  v.   Cummings,   16    Wend. 

Luhrs  V.  Eimer,  80  N.  Y.  171 ;  (N.  Y.)  617. 

Greer  v.  Sankston,  36  How.  Pr.  See :  Hene  v.  Brooklyn  Society, 

(N.  Y.)471.  37N.  Y.  383; 
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Sec.  966.  Lands  held  as  dower. 

Sec.  967.  Lands  held  by  incomplete  title. 

Sec.  968.  Lands  mortgaged — Mortgagor's  wife. 

Sec.  969.  Same — Same— Redeemed  by  husband  or  representatives. 

Sec.  970.  Same — Mortgagee's  wife. 

Sec.  971.  Lands  not  fully  paid  for. 

Sec.  973.  Lands  redeemed. 

Sec.  973.  Lands  sold  by  assignee. 

Sec.  974.  Lands  wild  and  uncultivated. 

Sec.  975.  Merged  estates. 

Sec.  976.  Mines,  mineral  lands,  and  quanies. 

Sec.  977.  Money. 

Sec.  978.  Rents  and  profits. 

Sec.  979.  Reversions  and  remainders. 

Sec.  980.  Shares  of  corporation. 

Sec.  981.  Surplus  proceeds  of  land. 

Section  944.  Generally.— The  word  dower,  in  both  its 
technical  and  popular  use,  applies  only  to  realty  in  its 
technical  sense,  ^  and  includes  all  corporeal  and  incor- 
poreal hereditaments  which  savor  of  the  realty.^  The 
widow  is  endowable  in  all  estates  of  freehold  of  inherit- 
ance ^  of  which  the  husband  was  seized  at  any  time  dur- 
ing coverture,  and  includes  everything  that  is  compre- 
hended under  the  term  ' '  lands,  tenements,  and  heredita- 
ments. "  *  As  a  general  rule,  in  this  country,  the  widow 
is  endowable  in  all  the  land  of  the  husband,  whether 
improved  and  in  cultivation  or  in  a  state  of  nature.^ 
It   has  been  held   that    dower  attaches  to   accretions,^ 

'  Dow  V.  Dow,  36  Me.  211  ;  2  Bl.  Com.  131. 

Braokett  v.  Leighton,   7  Me.    (7  *  1  Co.  Litt.  (19th  ed.)  40a. 

Greenl.)  883  ;  '  Chapman   v.  Schroeder,    10    Ga. 

Perkins  v.  Little,  1  Me.  (1  Greenl.)  321 ; 

148.  Schnebly  v.  Schnebly,  26  111.  116  ; 

See  :  Ante,  §  892.  Walker  v.  Schuyler,   10  Wend. 

«  Chase's  Case,  1  Bland.  Ch.  (Md.)  (N.  Y.)  480  ; 

206  ;  s.c.  17  Am.  Dec.  377  ;  Allen  v.  McCoy,  8  Ohio  418,  463  ; 

Conner  v.  Shepherd,  15  Mass.  164,  Crockett  v.  Crockett,  2  Ohio  St. 

167 ;  180,  184  ; 

Leach  v.  Leach,  21  Hun  (N.  Y.)  Findlay  v.  Smith,  6  Munf.  (Va.) 

381 ;  134 ;  s.c.  8  Am.  Dec.  738. 

Hudson  V.  Steere,  9  R.  I.  106  ;  See  :  Post,  §  974. 

Gorham  v.  Daniels,  33  Yt.  600,  '  The  widow  of  a  riparian  owner  is 

611 ;  dowable  in  accretions,  whether 

Buckenridge  v.  Ingram,  2  Ves.  said  accretions  took  place  dur- 

Jr.  653,  664.  ing  the  possession  of  the  hus- 

Weir  V.  Humphries,  4  Ired.  (N.  C.)  band  or  of  a  person  to  whom 

Eq.  364;  hehas  transferred  the  propertj'. 

Apple  V.  Apple,  1  Head  (Tenn.)  Gale  v.  Kinzie,  80  111.  133  ; 

348  ;  Lombard  v.  Kinzie,  73  111.  446. 


Chap.  XVIII.  §  944.]    IN  WHAT  DOWABLE. 


T7r 


advowsons/  annuities  charged  on  the  land/  append- 
ant things/  base  and  quahfied  fees/  commons/ 
courts,  fines,  and  heriots/  determinable  fees/  a  dove- 
house/  ecclesiastical  benefits/  equitable  estates/**  equi- 
ties of  redemption/^  estates  conditional  and  defeasible/^ 
estates  for  years/^  estates  in  common/*  estates  in  copart- 
nership.^-' estates  in  expectancy/^  estates  in  fee-simple/^ 
estates  in  joint  tenancy/^  estates  in  tail/^  estates  in 
trust/"  estates  subject  to  charges/^  estates  subject  to  con- 
ditions,^ estates  subject  to  liens, ^  estovers, ^^  a  fair,^*^  a 


1  Either  in  gross  or  appendant. 
Howard  v.  Cavendish,  Cro.  Jac. 

621; 
1  Co.  Litt.  (19th  ed.)  32a. 
'  Robinson  v.  Townshend,  3  Gill  & 

J.  (Md.)  413. 
'  Dower  attaches  to  things  appendant 
only  where  it  attaches  to  the 
things  to  which  they  are  ap- 
pendant. 
See  :  Park  on  Dower,  114,  115. 
«  See  :  Post,  §  944. 
"■  Either  gross  or  appendant. 
Fitz.  N.  B.  148  ; 
Perkins  on  Conv.,  §  842. 
6 1  Co.  Litt.  (19th  ed.)  82a. 
'  See  :  Post,  §  946. 
8 1  Co.  Litt.  (19th  ed.)  32a. 
'  When  derived  from  the  crown. 
Thynn  v.  Thynn,  Style,  99  : 

1  Co.  Litt.  (19th  ed.)  82a ; 

2  Id.  159a. 

"  See  :  Post,  §  947. 

"  See :  Post,  §  948. 

"  See  :  Post,  §  949. 

'3  See  :  Post,  §  950. 

>*  See  :  Post,  8  951. 

15  See :  Post,  §  952. 

'«  See  :  Post,  %  953. 

"  Stevens  v.  Owens,  25  Me.  94  ; 
Connor  v.  Stephen,  115  Mass.  164, 

169; 
Weir  V.  Humphries,  4  Ired.  (N. 

C.)  Eq.  264 ; 
Apple  V.  Apple,  1  Head  (Tenn.) 
384. 

'8  See  :  Post,  8  954. 

"  See  :  Post,  g  955. 

™  See  :  Post,  %  956. 

2'  The  widow  will  be  required  to  con- 
tribute to  the  charge. 


Clough  V.  Elliot,  23  N.  H.  (3  Post.) 
182. 

See  :  Safford  v.  Safford,  7  Paige 
Ch.  (N.  Y.)  559 ;  s.c.  32  Am. 
Dec.  633. 

Prior  dower  charge. — Where  dower 
is  assigned  to  widow  of  father 
in  the  whole  land  before  widow 
of  the  grandfather  has  been  en- 
dowed therein,  and  the  widow 
of  the  grandfather  is  afterwards 
endowed,  the  widow  of  the 
father  will,  after  the  death  of 
the  widow  of  the  grandfather, 
be  restored  to  her  dower  in  the 
wliole  premises. 

In  re  Creiger,  1  Barb.  Ch.  (N.  Y.) 
598  ;  s.c.  45  Am.  Dec.  416. 
i  See  :  Post,  §  956. 
'  See :  Crane  v.  Palmer,  8  Blackf. 
(Ind.)  320 ; 

Barnes  v.  Gray,  7  Iowa  26  ; 

McClure  v.  Harris,  12  B.  Mon. 
(Ky.)  261  ; 

Ellicot  V.  Welch,  2  Bland.  Ch. 
(Md.)  242  ; 

Miller  v.  Stump,  3  Gill  (Md.)  304  ; 

Warner  v.  Van  Alstyne,  3  Paige 
Ch.  (N.  Y.)  513. 

See  :  Post,  §  968. 

A  judgment  ontsitanding  at  the  time 
of  the  marriage,  which  by  the 
law  of  the  States  constitutes  a 
lien  upon  the  land,  will  be  par- 
amount to  the  widow's  right  of 
dower. 

Eobbins  v.  Bobbins,  8  Blackf. 
(Ind.)  124  ; 

Ti-ustees  v.  Pratt,  10  Md.  5. 

Where  the  judgment  is  entered  on  the 
same  day  on  which  the  marriage 


"  Perkins  on  Conv.,  §§  341,  343 


1  Co.  Litt.  (19th  ed.)  32a; 
Fitz.  N.  B.  8  (Ky.)    n. 
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ferry/  franchises/  freeholds  of  inheritance/  growing 
crops/  improvements/  incorporeal  hereditaments/ 
lands  aliened  by  husband  during  coverture/  lands  con- 
veyed in  fraud  of  creditors/  lands  conveyed  in  fraud  of 
dower  rights/  lands  dedicated  to.  public  use/"  lands  ex- 
changed/^ lands  held  as  dower,  ^  lands  held  by  incomplete 
title/^  lands  mortgaged/*  lands  not  fully  paid  for/elands 
redeemed/^  lands  sold  by  assignee/^  lands  taken  in  wife's 

the  husband  had  an  uncondi- 


name/^  lands  for  which 


takes  place,  the  right  of  dower 
will  take  precedence. 
Ingram  v.  Morris,  4  Harr.  (Del.) 

111. 
Widow's  right  of  dower  superior  to 
Ijuilder's  lien — in  Illinois,  Indiana, 
and  Massachuserts  the  widow's 
right  to  dower  is  superior  to  a 
lien  of  a  builder  employed  to 
erect  buildings  on  the  premises. 
Shaeffer  v.  Mill,  8  lU.  (3  Gilm.) 

511; 
Pifer  V.  Ward,  8  Blaokf.  (Ind.) 

353; 
McCabe  v.  Bellows,  73  Mass.  (7 

Gray)  148;  - 
Van  Vronker  v.  Van  Vronker,  48 

Mass.  (7  Met.)  157. 
Same — In    Kentucky,    however,    a 

different  rule  prevails. 
Nazareth  Inst.  v.  Lowe,  1 B.  Mon. 
(Ky.)  257. 
'  Stevens  v.  Stevens,  3  Dana  (Ky.) 

371,  373. 
'  When  parcels  of  an  honor. 
Howard  i\  Cavandish,  Cro.  Jac. 
633. 
'  Weir  V.  Humphries,   4  Ired.  (N. 
C.)  Eq.  364 ; 
Apple  V.  Apple,  1  Head  (Tenn.) 
348. 
"  See  :  Post,  8  958. 
^  Where  made  by  heir  after  death 
of  husband. 
See  :  Post,  §  958. 
'  Where  estates  of  inheritance. 
Chase's  Case,  1  Bland's  Ch.  (Md. 

306  ;  8.0.  17  Am.  Deo.  377  ; 
Weir  V.  Tate,  4  Ired.  (N.  C.)  Eq. 

364; 
Stoughton  V.  Leigh,  1  Taunt.  410. 
See  :  Post,  §  960. 
'  See  :  Post,  S  961. 
»  See  :  Post,  §  963. 
»  See  :  Post,  §  963. 
">  See  :  Post,  §  964. 
"See:  Pos*,  §  965. 
'^  See  :  Post,  §  966. 


"  See  :  Post,  §  967. 
»  See  :  Post,  §  968. 
"  See  :  Post,  §  971. 
'»  See  :  Post,  §  973. 
1'  See  :  Post,  §  973. 
"  A  wife's  interest   in  land    pur- 
chased with  money  of  husband 
in  her  name,  no  actual  fraud 
being  imputed  to  her,  will  be 
secure  to  her  to  the  extent  of 
the  value  of  her  dower,  subject, 
however,  to  the  incumbrances 
created  voluntarily  by  herself. 

Belford  v.  Belford,  16  N.  J.  Eq. 
(1  C.  E.  Gr.)  365  ;  s.c.  84  Am. 
Dec.  155. 

Seed  taken  in  wife's  n^me,  as  to  effect 
of,  where  land  is  purchased  and 
paid  for  by  husband. 

See  :  Osborne  v.  Endicot,  6  Cal. 
149  ;  s.c.  65  Am.  Dec.  498  ; 

Irwin  V.  Iverg,  7  Ind.  308  ;  s.c.  63. 
Am.  Dec.  420  ; 

Sullivan  v.  McLenans,  2  Iowa 
437  ;  s.c.  65  Am.  Deo.  633,  780  ; 

Fickett  V.  Durham,  109  Mass. 
433; 

McGowan  v.  McGowan,  80  Mass. 
(14  Gray)  119  ;  s.c.  74  Am.  Deo. 
668; 

Dickinson  v.  Davis,  48  N.  H.  467  ; 
s.c.  30  Am.  Dec.  302  ; 

Story  V.  Marshall,  34  Tex.  305  : 
s.c.  76  Am.  Dec.  106  ; 

Smith  V.  Strahan,  16  Tex.  314; 
s.c.  67  Am.  Dec.  622. 

Same — Rebuts  presumption  of  result- 
ing trust.  It  is  said  in  Dickin- 
son V.  Davis,  43  N.  H.  467  ;  s.c. 
80  Am.  Dec.  203,  that, "  accord- 
ing to  the  current  of  authorities 
elsewhere,  land  purchased  by 
the  husband  in  the  name  of  the 
wife  is  deemed  prima  facie 
intended  as  a  provision  for  the 
wife,  so  as  to  rebut  the  pre- 
sumption of  resulting  trust  to 
the  husband." 
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tional  bond  for  title/  land  under  water,  ^  lands  wild  and 
uncultivated,^  manors,*  merged  estates,^  mines  and  min- 
eral lands  and  quarries,®  money, ^  offices,^  pensions  and 
ecclesiastical  benefits  from  the  crown,  ^  a  piscatory,  i" 
rents  and  profits,  ^^  reversions  and  remainders, -"^  shares  of 
a  corporation,^^  surplus  proceeds  on  sale  of  land,^*  tavern 
rental,-'*'  tenements,''^  tithes, i"  turpentine  trees  which 
have  been  boxed  in  the  lifetime  of  the  husband,  ^^  and 
the  like. 

Sec.  945.  Base  and  qualified  fees.— The  widow  is  entitled 
to  have  dower  assigned  to  her  out  of  the  base  or  qualified 
fees  of  which  the  husband  was  seized  during  coverture  ;  ^^ 


Whittier  v.  Whittier,  57  Mass.  (3 

Cush.)  197  ; 
Alexander  v.  Warrance,  17  Mo. 

228; 
Welton  V.  Divine,  20  Barb.  (N. 

Y.)9; 
Jencks  v.    Alexander,    11   Paige 

Ch.  (N.  Y.)  619  ; 
Guthrie  v.   Gardner,   19   Wend. 

(N.  Y.)  414 ; 
Smith  V.  Strahan,  16  Tex.  314; 

S.C.  67  Am.  Dec.  623  ; 
WaUace  v.  Bowens,  28  Vt.  638  ; 
Dunner  v.  Pitcher,  3  Myl.  &  E. 

262; 
Back  V.  Andrews,  2  Vei-n.  120  ; 
Kingdom  v.  Briggs,  S  Vern.  67  ; 
Eider  v.  Kidder,  10  Yes.  367  ; 
Glaister  v.  Hewer,  8  Ves.  199  ; 
Burton  on  Eeal  Prop.  470  ; 
2Fonbl.  Eq.,b.  2,  c.  503; 

1  Greenl.  Cru.  403  ; 
Lewin  on  Trusts,  85 ; 

2  Mad.  Ch.  101  ; 

Sugden  on  Vendors,  453,  621. 
'  Unconditional  bond  for  conveyance  of 
title  to  land  entitles  the  wife  of 
the    vendee  to    dower  in  the 
land. 

Stevens  v.  Smith,  4  J.  J.  Marsh. 
(Ky.)  64  ;  s.c.  20  Am.  Dec.  205. 

EqnitaWe  right  of  husband  to  convey- 
ance,— In  lands  in  whicli  a  lius- 
band  had  a  right  in  equity  to 
conveyance  of  the  fee-simple, 
the  wife  is  entitled  to  dower. 

Stevens  v.  Smith,  4  J.  J.  Marsh. 
(Kv.)  64 ;  s.c.  20  Am.  Dec.  205. 
2  Brackett   v.   Persons    Unknown, 
53  Me.  238,  246  ; 

Kingman  v.  Sparrow,  13  Barb. 
(N.  Y.)  301. 


3  See  :  Post,  §  974. 

''  Bragg  V.  Bragg,    Golb.  135 ;   s.c. 

Goulds  37. 
'See:  Post,  §975.. 
6  See  :  Post.  §  976. 
'  See  :  Post,  8  977. 
"  Fitz.  N.  B.  19  ; 

Style  Pr.  Eeg.  133. 
9  Thynn  v.  Thynn,  Style  99  ; 
1  Co.  Litt.  (19th  ed.)  32a; 
3  Id.  159a. 

See  :  Ebey  v.  Ebey,  1  Wash.  Tr. 
316. 
'»  Bracton,  98,  308  ; 

1  Co.  Litt.  {19th  ed.)  33a. 
"  See  :  Post,  ^  977. 
'2  See  :  Post,  S  978. 
"  See  :  Post,  S  979. 
"  See  :  Post,  §  980. 
1*  Chase's  Case,  1  Bland.  Ch.  (Md.) 
206  ;  s.c.  17  Am.  Dec.  277. 
See :  Post,  §  975. 
"  Stoughton  V.  Leigh,  1  Taunt.  409; 

1  Co.  Litt.  (19th  ed.)  30b. 
"  Thynn  v.  Thynn,  Style,  99  ; 
1  Co.  Litt.  (19th  ed.)  32a ; 
3  Id.  159a. 

See  :  Ebey  v.  Ebey,  1  Wash.  (Va.) 
316. 
"■8  Carr  v.  Carr,  4  Dev.  &  B.  (N.  C.) 
L.  179. 
She  may  box  new  trees,  not  in- 
creasing   the   amount    beyond 
that  obtained  when  her  dower 
was  assigned. 
Carr  v.  Carr,  4  Dev.  &  B.  (N.  C.) 
L.  179. 
"  Powers  V.  Jackson,  57  N.  Y.  654  ; 
House  V.  Jackson,  50  N.  Y.  161 ; 
Powers  V.  Wheeler,  50  N.  Y.  660; 
Buckridge  v.  Ingram,  3  Ves.  Jr. 
656,  664. 
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but  where  dower  is  assigned  in  such  a  fee,  when  the  fee 
ceases  the  estate  by  dower  also  is  at  an  end.^  Thus 
where  the  husband  holds  property  subject  to  the  condi- 
tion that  he  pay  certain  debts,  on  his  death  his  widow 
will  be  entitled  to  dower  subject  to  the  payment  of  such 
debts.^ 

Sec.  946.  Determinable  fees.— Dower  may  generally  be 
had  in  a  fee  sim.ple  determinable  by  executory  devise  on 
the  death  of  the  husband,  and  without  issue  living  at  the 
time  of  his  death  ;  ^  but  in  those  cases  where  the  estate 
ceases  before  the  death  of  the  husband,  dower  will  not 
attach.  Thus  when  the  estate  determines  by  actual 
limitation,  or  on  entry  for  breach  of  condition,  the 
widow's  dower  ceases  ;  *  and  where  the  estate  determines 
by  the  entry  of  one  who  has  a  superior  title,  this  also 
determines  the  widow's  dower.  ^  Where  an  estate  is 
determinable  under  a  power  of  appointment,  the  dower 
right  does  not  cease  unless  there  is  an  exercise  of  such 
power.®  The  question  whether  or  not  an  estate  deter- 
minable under  a  conditional  limitation,  or  by  executory 
devise,  continues  subject  to  dower  after  it  is  determined, 
is  not  free  from  dispute,  but  the  better  opinion  is  thought 
to  be  that  it  does.'' 

'  Whiting  V.  Whiting,  4  Conn.  179;     '  Courtlass  v.  Vanlore,  Winch.  77. 
Jackson  v.   Kip,  8  N.  J.  L.   (3    *  Thompson  v.  Vance,  1  Met.  (Ky.) 

Halst.)  241 ;  670 ;  s.c.  7  Am.  L.  Reg.  (O.  8.) 

House  V.  Jackson,  50  N.  Y.  161,  223  : 

164 ;  Link  v.  Edmonson,  19  Mo.  987  ; 

Beardslee  v.  Beardslee,  5  Barb.  Hawley  v.  James,   5  Paige  Ch. 

(N.  Y.)  324.  •  (N.  Y.)  213,  318,  355  ; 

'  Coffman  v.  CoflEman,  79  Va.  504,  Papeay  v.  Papeay,  6  Rich.  (S.  C.) 

509.  Eq.  409 ; 

3  Kennedy  v.  Kennedy,  27  N.  J.  L.  Ray  v.  Pung,  5  Barn.  &  Aid.  561; 

(3  Dutch.)  185  ;  s.c.  7  Eng.  C.  L.  308. 

Evans  v.  Evans,  9  Pa.  St.  190  ;         '  Northcutt  v.  Whipp,  12  B.  Mon. 
Lovett  V.  Lovett,  10  PhUa.  (Pa.)  (Ky.)  65,  73  ; 

537  ;  Pollard  v.  Slaughter,  92  N.  C.  73; 
Buchanan  v.  Shefifer,   2   Yeates  s.c.  53  Am.  Rep.  402  ; 

(Pa.)  374  ;  Miliedge  v.  Lamar,  4  Desau.  (S. 
MUledge  V.  Lamar,  4  Dessau.  (S.  C.)  Eq.  637  ; 

C.)  Eq.  637.  Evans  v.  Evans,  9  Pa.  St.  190  ; 

*  Northcut  V.  Whipp,  12  B.   Mon.  Taliaferro   v.  Barnewall,  4  Call 

(Ky.)  65,  73  ;  (Va.)  331 ; 

Lawrence  v.  Brown,  5  N.  Y.  394;  Doe  v.  Timins,  1  Barn.  &  Ald.549  ; 

Beardslee  v.  Beardslee,   5  Barb.  Buckworth  v.  Thirkell,  3  Bos.  & 

(N.  Y.)  324  ;  P.  653,  note  ; 

Fowler  V.  Griflfen,  3  Sandf .  (N.  Y.)  Moody  v.  King,  2  Bing.  447  ;  s.c. 

385.  9  Eng.  C.  L.  654; 
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Sec.  947.  Equitable  estates.— At  common  law,  in  order 
to  sustain  a  right  of  dower,  it  was  necessary  that  the 
husband  should  have  been  seized  of  a  legal  estate,^  but 
the  general  rule  in  this  country  is  that  the  widow  may 
have  dower  in  an  equitable  as  well  as  a  legal  estate,^ 
where  the  equitable  estate  is  capable  of  being  specifically 
enforced  in  .the  lifetime  of  the  husband.^  To  render  an 
equitable  estate  liable  to  dower,  it  must  be  perfect,  the 
cestui  que  trust  must  be  so  declared  by  the  instrument 


Gtoodmorst  v.  Goodmorst,  3  Prest. 
Abst.  392. 

Compare :  Weller  v.  Weller,  28 
Barb.  (N.  Y.)  588  ; 

Adams  v.  Beekman,  1  Paige  Ch. 
(N.  Y.)  631,  634. 
'  Crabb  v.  Pratt,  15  Ala.  843  ; 

Kirby  v.  Vantreace,  26  Ark.  368  ; 

Blakeney  v.  Ferguson,  20  Ark. 
553  • 

Gully '■«.  Eay,  18  B.  Mon.   (Ky.) 
107,  113  ; 

Mann  v.  Edson,  39  Me.  25  ; 

Hamlin  v.  Hamlin,  19  Me.  141  ; 

Hopkins  v.   Frey,    2    Gill  (Md.) 
369; 

Hopkinson  v.  Dumass,  42  N.  H. 
296,  301 ; 

Claiborne  v.  Henderson,  3  Hen. 
&  M.  (Va.)  322  ; 

Winn  V.  Elliott,  Hard.  (Ky.)  482  ; 

Steele  u.  Carroll,  37  U.  S.  (12  Pet.) 
201,  205;  bk.  9  L.  ed.  1056; 

Ransom  v.  Ransom,  17  Fed.  Rep. 
331,  333; 

Smith  V.  Adams,  5  DeG.  M.  &  G. 
712; 

Chaplain  v.  Chaplain,  3  Pr.  Wms. 
226,  233 ; 

De  Arcey  v.  Blake,  2  Scho.  &  L. 
Ir.  387,  888. 

In  the  case  of  Steele  v.  Carroll, 
ffwpra,  the  court  say  that  "  it  is 
not  necessary  to  refer  to  ad- 
judged cases  for  the  purpose  of 
proving  that,  according  to  the 
principles  of  the  common  law, 
a  widow  is  not  dowable  in  her 
husband's  equity  of  redemp- 
tion ;  and  if  a  man  mortgages 
in  fee  before  marriage,  and 
dies  without  redeeming  the 
mortgage,  his  widow  is  not  en- 
titled to  dower." 
2  Crabb  v.  Pratt,  15  Ala.  843  ; 

Gillespie  v.  Sommerville,  3  Stew. 
&  P.  (Ala.)  447  ; 

Atkins  V.  Merrill,  39  111.  62,  63  ; 


Owen  V.  Robbins,  19  111.  545  ; 
Davenport  v.  Farrar,  2  lU.  514  ; 
Barnes  v.  Gay,  7  Iowa  26  ; 
Gully  V.  Ray,  18  Ky.  113  ; 
Lawson  v.  Morten,  6  Dana  (Ky.) 

471; 
Stevens  v.  Smith,  4  J.  J.  Marsh. 

(Ky.)  64  ;  s.c.  20  Am.  Dec.  205; 
Robinson  v.   Miller,   1   B.   Mon. 

(Ky.)  88,  93  ; 
Miller  v.  Stump,  3  Gill  (Md.)  304; 
Bowie  V.  Berry,  1  Md.  Ch.  452 ; 
Yeo  V.  Mercereau,  19  N.  J.  L.  (4 

Har.)  387  ; 
Hawley  v.  James,   5  Paige  Ch. 

(N.  Y.)  318  ; 
Thompson  v.  Thompson,  1  Jones 

(N.  C.)  Eq.  430  : 
Miller  v.  Wilson,  15  Ohio  108  ; 
Smiley  v.  Wright,  2  Ohio  512  ; 
Dubs  V.  Dubs,  31  Pa.  St.  149  ; 
Shoemaker  v.  Walker,  2  Serg.  & 

R.  (Pa.)  554  ; 
Lewis  V.  James,  8  Humph.  (Tenn.) 

537; 
Rowton  V.  Rowton,  1  Hen.  &  M. 

(Va.)  92. 
Compare :    Graham's    Heirs    v. 

Graliam,  6  T.   B.  Mon.   (Ky.) 

561  ;  s.c.  17  Am.  Dec.  166; 
Hamlin  v.  Hamlin,  19  Me.  141 ; 
Steele  v.  Carroll,  37  U.  S.  (12  Pet.) 

201  ;  bk.  9  L.  ed.  1056. 
8  Taylor  r.  Kearn,  68  III.  339,  347  ; 
Stow  V.   Steel,    45  lU.  328,  331, 

332; 
Stevens  v.  Smith,  4  J.  J.  Marsh. 

(Ky.)  604;    s.c.   20  Am.   Deo. 

205  ; 
Porter  v.  Robinson, 3  A.  K.  Marsh. 

(Ky.)  253  ; 
Graham's  Heirs  v.  Graham,  6  T. 

B.  Mon.  (Ky.)  153  ; 
Saffiord  v.  Saflford,  7  Paige  Ch. 

(N.  Y.)  259 ;  s.c.  32  Am.  Dec. 

633; 
Pledger  t;.  Ellerbee,  6  Rich.  (S.  C.) 

L.  223  ;  s.c.  60  Am.  Dec.  123. 
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br  which  the  estate  is  held,  or  must  be  in  such  a  posi- 
tion toward  the  land  that  a  court  of  equity  would  compel 
a  conveyance  to  him.^  To  entitle  the  wife  to  dower  in 
an  equity  it  must  subsist  at  the  time  of  the  husband's 
death ;  if  he  has  transferred  it  duruig  his  lifetime  his 
wife's  right  of  dower  is  gone.'^ 

Sec.  948.  Equityofredemption.— According  to  the  prin- 
ciples of  the  common  law.  a  widow  is  not  dowable  in  her 
husband's  equity  of  remainder,  and  therefore  if  a  man 
mortgaged  in  fee  before  marriage,  and  died  without 
redeeming  the  mortgage,  his  widow  was  not  entitled  to 
dower ;  *  but  in  this  country  it  is  A-ery  generally  held 


'  Harrison  v.  Boyd,  36  Ala.  583  : 
Boyd  I'.  HaiTison,  36  Ala.  203  : 
Edmondson  v.  ilontague,  1-4  Ala. 

370; 
Gillespie  v.  Somnierville,  3  Stew. 

5:  P.  (Ala.)  447  ; 
Stow  V.  Steel,  45  111.  828  : 
Owen  V.  Robbins,  19  lU.  545  ; 
Smith   V.   Addleman,   5  Blackf. 

(Ind.)  406 : 
Bsolev  V.  Duncan,  4  T.  B.  Mon. 

(Ky.)  2,56  ; 
Pugh  r.  BeU,  2  T.  B.  Mon.  (Kv.) 

135; 
Reed  v.   Whitnev,    73  Mass.   {i 

Gray)  533  ; 
Worsham  i:  Callison,  49  Mo.  206. 
*  McDugald    f.    Hepburn,   5    Fla. 

568; 
Stow  !•.  Steel,  4.-3  lU.  328  ; 
Hamilton    v.    Hughes,    6  J.  J. 

Marsh.  (Kv.)  581 ; 
Gully  V.  R;iv,  IS  B.  Mon.  (Ky.) 

107; 
LobdeU  v.  Havs,  86  Mass.  (4  Allen) 

187; 
Glenn  i:  Clark,  53  Md.  580  : 
MiUer  v.  Stump,  6  Gill  (Md.)  304  ; 
Purdy  [•.  Purdy,  3  Md.  Ch.  547  : 
Bowie  r.  Berry,  1  Md.  Ch.  452  ; 
Hicks  ■!•.  Stebbins,  3  Lans.  (N.  Y. ) 

37; 
Hawley  v.   James,  5  Paige  Cli. 

(N.  y.)  318 ; 
Carter  v.  Goodin,  3  Ohio  St.  75  ; 
Carter  v.  Walker,  2  Ohio  SI.  339; 
Taylor  r.  Fowler,  18  Ohio  567  ; 
Miller  c.  AVilsoii,  15  Ohio  108, 114; 
Rands  v.  Kendall,  15  Ohio  071 ; 
St.  Clair  v.  Morris,  9  Ohio  15.  18; 
Pi-itts  i:  Ritcliev,  29  Pa.  St.  71. 
s  Mills   V.   Van  Vorhiss,   20  N.  Y. 

416; 


Hitchcock  t\  Harrington,  6 
John.  ^N.  Y.)  240  ; 

Bank  of  Metropolis  v.  Guthsiclc. 
39  U.  S.  (14  Pet.)  19,  28:  bk.  10 
L.  ed.  333.  340  : 

Van  Vorhiss  v.  Hyatt,  38  IT.  S. 
(13  Pet.)  294,  299  ;  bk.  10  L.  od. 
168,  170  : 

Steele  c.  Carroll.  37  U.  S.  (12  Pet.) 
201  ;  bk.  9L..ed.  1056. 

Compare:  Waldrum  c.  Cheek, 
25  Ala.  152  ; 

Ford  r.  Pliilpot,  5  Har.  &  J.  (Md.) 
312: 

Purl  v.  Duvall,  5  Har.  tt  J.  (Md.) 
69,    74  : 

Mclver  v.  Cherry,  8  Humph. 
(Tenn.)  713  ; 

Dickson  r.  Saville,  1  Brown  Ch. 
226. 

In  Van  Ness  r.  Hyatt,  38  U.  S. 
(13  Pot.)  294,  299;  bk.  10  L. 
ed.  168.  170,  the  Supreme  Court 
of  the  United  States  say:  "As 
to  Purl  V.  Duyall,  5  Har.  & 
J.  (Md.)  69,  74,  and  Ford  v. 
Philpot,  5  Hai\  &  J.  (Md.)  312, 
it  would  be  sufficient  to  say 
that  they  had  been  decided 
many  yeare  since  the  cession 
by  Maryland  of  that  part  of  the 
district  in  which  this  question 
arises  was  made  ;  and,  there- 
fore, wliatever  respect  might 
be  due  to  them,  they  are  not 
authority.  As  to  the  case  of 
Campbell  i'.  Morris,  -which  was 
decided  in  tlie  year  1797.  wo 
aio  informed  that  the  Chief 
Justice  of  the  court  had  de- 
clared that  the  covenant  for 
<iuiet  enjoyment  in  that  case 
was  a  legal  estate,  which  was 
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that  the  dower  rights  of  the  widow  extends  to  equities 
of  redemption,^  as  against  all  persons  except  the  mort- 
gagee and  those  who  stand  in  his  place  ;  ^  and  if  the  deed 
be  absolute  on  its  face,  but  is  in  fact  a  mortgage,  the 


attachable,  and  that  the  coui-t 
gave  no  opinion  whether  an 
equity  of  redemption  was  Uable 
to  attacluuent.  But  without 
examining  these  cases  in  detail, 
undertaking  to  say  that  they 
would  leave  the  question  en- 
tirely free  from  doubt,  we 
think  that  there  is  enough, 
both  in  the  legislation  and 
judicial  decisions  of  Maryland, 

•  and  in  a  decision  of  this  court, 
to  show  how  the  law  is  under- 
stood there." 

Mortgage  of  premises  to  secure  pur- 
chase money,  given  at  tlie  same 
time  conveyance  is  made,  does 
not  affect  the  widow's  right  to 
dower,  except  as  against  the 
mortgagee  and  his  assignee. 

Boynton  v.  Sawver,  35  Ala.  497  ; 

Moore  v.  Hollins,  45  Me.  493  ; 

Young  V.  Tarbell,  37  Me.  509  ; 

Clark  V.  Munroe,  14  Mass.  351  ; 

McGowan  r.  Smith,  44  Barb.  (N. 
Y  )  232  • 

Welch  V.  Buckins,  9  Ohio  St.  321  ; 

Mayburry  v.  Brvan,  40  U.  S.  (15 

Pet.)  31 :  bk.  lO  L.  ed.  646. 
Fish  V.  Fish,  1  Conn.  199  ; 

Taylor  v.  McCracken,  2  Blackf. 
(Ind.),361,  362; 

HaiTow  V.  Johnson,  3  Met.  (Ky.) 
578; 

Graham's  Heirs  v.  Graham.  6  T. 
B.  Mon.  (Ky.)  560  ;  s.c.  IT  Ajq. 
Dec.  166 ; 

Snyder  v.  Snyder,  6  Mich.  474 ; 

Mills  V.  Van  Vorhiss,  23  Barb. 
(N.  Y.)  135  ; 

Hitchcock  V.  Harrington,  6  John. 
(N.  Y.)  290  ; 

Swaine  r.  Ferine,  5  John.  Ch. 
483  ;  S.C.  9  Am.  Dec.  318  ; 

Titus  r.  Neilson,  5  John.  Ch.  (N. 
Y.)  452  ;  • 

Van  Duyne  v.  Thayre,  4  Wend. 
(N.  Y.)  233 ; 

Henegan  r.  Harllee,  10  Rich.  (S. 
C.)  Eq.  385 ; 

Daniel  v.  Leitch,  13  Gratt.  (Va.) 
195. 

See  :  Barbour  v.  Barbour,  46  Me. 
8,  9; 

Bell  ['.  Mayor  of  New  York,  10 
Paige  Ch.  (N.  Y.)  49. 


Massachussetts  doctrine. — In  Bird  v. 
Gardner,  10  Mass.  864,  how- 
ever, the  court  held  that  the 
right  of  dower  in  an  equity  of 
redemption  existed  only  in 
equity,  and  that  in  view  of  the 
limited  equity  of  powers  given 
to  the  courts  in  Massachusetts, 
there  was  no  way  of  enforcing 
the  right  by  adversary  proceed- 
ings in  that  commonwealth. 
=  Fish  V.  Fish,  1  Conn.  39  ; 

McMahon  v.  Kimball,  3  Blackf. 
(Ind.)  1 ; 

Simonton  i\  Gra}-,  34  Me.  50  ; 

Manning  v.  Lahore,  33  Me.  343  ; 

Campbell  r.  Knight,  24  Me.  333  ; 

Carll  V.  Butman,  7  Me.  (7  Greenl.) 
103  ; 

Draper  r.  Baker,  66  Mass.  (13 
Cush.)  388 ; 

Robinson  r.  Bates,  44  Mass.  (3 
Met.)  40; 

Snow  V.  Stevens.  15  Mass.  278 ; 

Rutherford  !'.  Munce,  1  Miss. 
(Walk.)  370  ; 

Hastings  v.  Stevens,  39  N.  H.  (9 
Fost.)  564  ; 

Rossiter  v.  Cossit,  15  X.  H.  38  ; 

Cass  r.  31artin,  6  N.  H.  2r> : 

Thompson  v.  Boyd,  31  N.  J.  L. 
(1  Zab.)  58  ; 

Hartshorne  r.  Hartsborne,  16  N. 
J.  Eq.  (1  C.  E.  Gr.)  349  ; 

Montgomery  r.  Bruere,  5  N.  J. 
L.  (3  South.)  865,  reversing  s.c. 
4N.  J.  L.  (1  South.)  360; 

Opdyke  r.  Bartles,  11  N.  J.  Eq. 
(3  Stock.)  133  ;     ■ 

Hinchman  v.  Stiles,  9  N.  J.  Eq. 
(1  Stock.)  361,  454; 

Denton  v.  Manny.  8  Barb.  (N.  Y.) 
616; 

Coles  V.  Coles,  15  John.  (N.  Y.) 
159,  319  ; 

Collins  r.Torrey,7John.(N.Y.)278: 

Hitchcock  r.  Harrington,  6  John. 
(N.  Y.)  390, 296  : 

Titus  V.  Neilson,  5  John.  Ch.  (N. 
Y.)  452  ; 

Bellv.  Mayor  of  New  York,  10 
Paige  Ch.  (N.  Y.)  49  ; 

VanDuyne  r.  Thayre,  14  Wend. 
(N.  Y.)  234  ; 

Reed  v.  Morrison,  12  Serg.  &  R. 
(Pa.)  18 ; 
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widoTV  of  the  grantor  is  entitled  to  dower  in  the  prem- 


Sec.  94:9.  Estates  for  life— Pux  autre  vie.— To  entitle  a 
widow  to  dower,  the  estate  of  the  husband  must  have 
been  a  freehold,  as  well  as  one  of  mheritance :  ^  conse- 
quently where  the  husband  is  simply  seized  of  an  estate 
for  his  own  Ufe,^  or  for  the  life  of  another,^  he  has  no 
such  seisin  as  will  entitle  his  wife  to  dower,  notwith- 
standing the  fact  that  ever  since  the  statute  of  Chai'les 
II.*  an  estate  pur  autre  vie  descends  to  the  heir  if  it 
comes  to  him  as  a  special  occupant.^  This  act  enables 
the  proprietor  to  devise  the  estate  ;  and  when  no  devise 
is  made  it  is  chargeable  in  the  hands  of  the  heir,  if  it 
comes  to  him  by  reason  of  special  occupancy,  as  assets 
by  descent,  as  in  case  of  lands  in  fee-simple  ;  and  if  there 
be  no  special  occupant  it  goes  to  the  executor  as  assets.^ 

Sec.  9oO.  Estates  for  years.— An  estate  for  a  term  of 
years,  like  an  estate  jjht  autre  vie,  does  not  entitle  the 
widow  to  claim  dower  therein  at  common  law,  no  matter 
for  how  long  a  time  the  term  is  to  continue,^  even 
though  it  be  renewable  forever."  Thus  in  a  Connecticut 
case,  where  the  term  was  for  nine  hundred  and  ninety- 
nine  years,  it  was  held  that  the  widow  was  not  entitled 
to  dower,  although  the  statute  converted  the  estate  into 
an  estate  of  inheritance  ;  '**  and  in  Maryland  a  widow  has 

Stoppelbein  r.  Sliulte,  1  Hill  (S.  Atkinson  v.  Balder,  4  Durnf.  &  E. 

C.)  L.  200  :  (4  T.  R.)  330. 

Thompson  i\  Thompson,  1  Jones  '  See  :  Gillis  i:  Brown,  5  Cow.  (N. 

(S.  C.)  L.  430,  430.  Y.)  388,  389. 

'Turbeville    v.    Gibson,   5    Helsk.  'Gillis  r.  Brown,  5  Cow.  (N.  Y.) 

(72  Tenn.)  395.  388,  389. 

'  See  :  Ante.  ^  943.  *  Goodwin    c.   Goodwin,   33  Comi. 

s  See  :  Post.  ^  982,  cf  seq.  314  ; 

■*  Fisher  r.  Grimes,  9  Miss.  (1  Smed,  Spangler  r.   Stanler,   1  Md,  Ch, 

&  M.)  107  ;  Dec.  36  : 

Gillis  V.  BrOwn,  5  Cow.  (N.  Y.)  "Ware  v.    Wasliiiioton,    14  Miss. 

388,  389.  (6  Smed.  &  M.)  737. 

»  29  Car.  II.,  c.  3,  §  12.  "Spangler  r.   Stanler,    1  Md.   Ch. 

This  statute  of  Charles  n.  was  on-  Deo.  36. 

acted  to  prevent  tlie  mischiei'  '°  Goodwin  i\  Goodwin,   33  Conn, 

which  previously  existed  where  314. 

no  special  occupancy  was  des-  Even  though  for  purposes  of  tax- 

ignated    by   the  grant  which  ation  such  an  estate  is  treated 

gave  the  property  to  the  person  as  a  fee. 

who  first  took  possession.  Br.ainard  v.  Colchester,  31  Conn. 

407. 
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been  held  not  dowable  in  a  term  for  ninety-nine  years 
renewable  forever,  even  where  the  lease  contained  a 
covenant  to  convey  the  estate  in  fee-simple  to  the  lessee 
upon  request.^  But  under  the  statutes  of  some  of  the 
states  a  term  for  one  hundred  years  or  more  is  clothed 
with  all  the  incidents  of  estates  in  fee-simple,  including 
the  right  of  dower,  so  long  as  fifty  years  remain  of  the 
term.^ 

Sec.  951.  Estates  in  common.— A  widow  is  entitled  to 
dower  in  lands  of  which  her  husband  is  seized  in  common 
with  others.^  In  such  a  case  the  dower  attaches  to  a 
husband's  undivided  interest  in  the  land  before  partition, 
and  afterwards  to  the  shares  set  off  to  him  ;  *  and  where 
the  husband  during  his  lifetime  has  conveyed  his  interest 
to  a  co-tenant,  without  release  of  dower  on  the  part  of 
the  wife,  she  may  maintain  a  writ  of  dower  against  such 
co-tenant  and  have  her  dower  set  off  to  her  by  metes 
and  bounds.*  The  sale  of  land  on  partition  during  the 
lifetime  of  the  husband,  however,  will  have  the  effect  to 
defeat  the  wife's  inchoate  right  of  dower,  although  she 
may  not  be  a  party  to  the  proceedings.^ 

Sec.  952.  Estates  in  copartnership.— The  right  of  a  wife 
to  dower  in  partnership  lands  has  been  a  much  vexed 
question,  and  has  given  rise  to  a  variety  of  decisions  ;  but 
it  may  now  be  said  to  be  the  well  settled  law  of  this  coun- 
try that  where  land  is  purchased  by  a  partnership,  with 
partnership  funds,  and  used  for  partnership  purposes, 

'  Spangler  v.   Stanler,    1   Md.   Ch.  WaiTen  v.  Twilly,  10  Md.  39  ; 

Deo.  36.  Potter  v.  Wheeler,  18  Mass.  504  ; 

=  See  :  Mass.  Pub.  Stat.,  c.  21,  §  1.  Lee  v.  Lindell,  23  Mo.  202 ; 

"  Harville  v.  Holloway,  24  Ark.  19;  Lloyd  v.  Conover,  35  N.  J.  L.  (1 

Boss  V.  Wilson,  58  Ga.  249  ;  Dutch.)  48  ; 

Cook  V.  Walker,  70  Me.  232  ;  Totten  v.  Stuyvesant,  3  Edw.  Ch. 

Chew  V.  Chew,  1  Md.  163,  172  ;  (N.  Y.)  500  ; 

Blossom  V.  Blossom,  91  Mass.  (9  Wilkinson  v.  Parrish,  3  Paige  Ch. 

AUen)  254  ;  (N.  Y.)  653 ; 

Pynchon  v.  Lester,  72  Mass.   (6  Weaver  r.   Gregg,    6    Ohio  St. 

Gray)  314 ;  547; 

Holbrook  v.  Finney,  4  Mass.  563  ;  Reynard  v.  Spence,  4  Bear.  103. 

s.c.  3  Am.  Dec.  243 ;  "  Blossom  v.  Blossom,  91  Mass.  (9 

Hill  V.  Gregory,  56  Miss.  341 ;  Allen)  254,  256. 

Sutton  V.  Rolfe,  3  Lev.  84  ;  «  Holley  v.  Glover,  36  S.  C.  404  ;  s.c. 

1  Co.  Litt.  (19th  ed.)  32b,  37b.  15  S.  E.  Rep.  605  ;  16  L.  R.  A. 

"  Davis  V.  Bartholomew,  3  Ind.  485;  776. 
50 
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upon  the  dissolution  of  the  firm  by  the  death  of  one  of 
the  partners,  his  wife  is  entitled  to  dower  in  his  share,  ^ 
in  the  absence  of  an  agreement  between  the  parties  to 
the  effect  that  the  realty  shall  be  sold  for  the  payment  of 
the  partnership  debts. ^  The  claims  of  creditors  of  the 
firm  are  superior  to  the  wife's  right  of  dower,  ^  and  for 


'  Loubat  V.  Nourse,  5  Fla.  350,  351 ; 

Hale  V.  Plummer,  6  Ind.  131 ; 

Matlock  V.  Matlock,  5  Ind.  403, 
406; 

Galbraith  v.  Gedge,  16  B.  Men. 
(Ky.)  631,  634  ; 

Goodburn  v.  Stevens,  1  Md.  Ch. 
420  ;  s.o.  5  GiU  (Md.)  1 ; 

Dyer  v.  Clark,  46  Mass.  (5  Met.) 
562,  577  ;  s.c.  39  Am.  Dec.  697 ; 

Howard  v.  Priest,  46  Mass.  (5 
Met.)  582,  585 ; 

Burnside  ■;;.  Merritt,  45  Mass.  (4 
Met.)  538, 541 ; 

Sykes  v.  Sykes,  49  Miss.  190  ; 

Lee  V.  Lindell,  22  Mo.  202,  206  ; 

Markham  v.  Merritt,  8  Miss.  (7 
How.)  437 ; 

Woolridge  v.  WUkins,  4  Miss.  (3 
How.)  360 ; 

WUlet  V.  Brown,  65  Mo.  148  ;  s.o. 
33  Am.  Dec.  365  ; 

Campbell  v.  Campbell,  30  N.  J. 
Eq.  (3  Stew.)  415,  417  ; 

Ferguson  v.  Hass,  1  PhU.  (N.  C.) 
Eq.  114 ; 

Patton  V.  Patton,  1  Winst.  (N.  C.) 
Eq.  20  ;  s.o.  86  Am.  Dec.  448  ; 

Greene  t;.  Greene,  1  Ohio  244,  249; 
s.o.  13  Am.  Dec.  643; 

Clay  V.  Freeman,  118  U.  S.  97  ; 
bk.  30  L.  ed.  104;  s.c.  6  Sup. 
Ct.  Rep.  964  ;  33  Alb.  L.  J,  475; 

lie  Ransom,  14  Fed.  Rep.  331  ; 
s.c.  28  Alb.  L.  J.  515. 

Land  paid  for  out  of  partnership 
funds,  brought  into  the  partner- 
ship and  used  for  partnership 
purposes,  wiU,  in  equity,  be 
treated  as  partnership  stock, 
unless  there  is  some  agreement 
to  the  contrary,  or  the  price  is 
charged  to  the  partners  respect- 
ively, in  their  several  accounts 
with  the  firm. 

Lang  V.  Warring,  25  Ala.  635. 

See  :  Robertson  v.  Baker,  11  Fla. 
193; 

Mauck  V.  Mauck,  54  111.  381 ; 

Holland  v.  Fuller,  13  Ind.  195  ; 

Bryant  i;.  Hunter,6Bush  (Ky.)70, 
75; 

BufEum  V.  Buffum,  49  Me.  108  ; 


Howard  v.   Priest,  46    Mass.    (5 

Met.)  583  ; 
Burnside  v.  Merritt,  45  Mass.  (4 

Met.)  537  ; 
Moran  v.  Palmer,  13  Mich.  367  ; 
Arnold  V.   Wainright,   6    Minn. 

358; 
Duhring  v.  Duhring,  20  Mo.  174  ; 
Cilly  V.  Huse,  40  N.  H.  358  ; 
Jarvisi;.  Brooks,  27  N.  H.  (7  Fost.) 

67; 
National  Bank  of  Metropolis  v. 

Sprague,  20  N.  J.  Eq.  (5  C.  E. 

Gr.)  13 ; 
Mattaok  v.  James,  13  N.  J.  Eq.  (2 

Beas.)  126  ; 
Ludlow  V.  Cooper,  4  Ohio  St.  1  ; 
Moderwell  v.  Millison,  31  Pa.  St. 

257  • 
Overholt's  Appeal,  13  Pa.  St.  222; 
Lime  Rock  Bank  v.  Phetteplace, 

8  R.  I.  56,  59  ; 
Chaplain  v.  Tillinghast,  4  R.  I. 

173; 
Moreau  v.   Saffaranas,   3    Sneed 

(Tenn.)  595  ; 
Willis  V.  Freeman,  35  Vt.  44  ; 
Davis  V.  Christian,  15  Gratt.  (Va.) 

Fowler  v.  Bailley,  14  Wis.  125  ; 

Broom  v.  Broom,  3  Myl.  &  K. 
443  ■ 

Phillips  V.  PhiUips,  1  Myl.  &  K. 
649. 
-  Patton  V.  Patton,  1  Winst.  (N.  C.) 
Eq.  20  ;  s.c.  86  Am.  Dec.  448  ; 

Summer  v.  Patton,  1  Winst.  (N. 
C.)  Eq.  52  ;  s.c.  86  Am.  Dec. 
451; 

Greene  v.  Greene,  1  Ohio  535  ; 
s.c.  13  Am.  Dec.  643. 

See :  Thorntons  v.   Dick,  3  Bro. 
Ch.  Cas.  199. 
'  Andrews'  Heirs  v.  Brown,  21  Ala. 
437  ;  s.c.  56  Am.  Dec.  352. 

But  to  enable  the  claims  of  the 
creditors  of  the  partnership  to 
take  precedent  of  the  widow's 
right  of  dower  the  land  must 
be  in  truth  partnership  prop- 
erty, and  not  merely  held  in  the 
partnership  name.  The  char- 
acter of  their  joint  estate  is  to 
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that  reason  the  widow  is  not  entitled  to  have  her  dower 
assigned  in  partnership  realty  until  after  the  settlement 
of  the  partnership  affairs  and  the  payment  of  the  firm's 
debts.  ^  The  fact  that  the  title  to  the  property  is  taken 
in  the  name  of  one  of  the  partners  instead  of  in  the  name 
of  the  firm,  will  not  deprive  the  widow  of  a  deceased 
partner  of  her  dower  rights  in  his  portion  of  the  land.^ 

Sec.  953.  Estates  in  expectancy.— Where  the  husband 
seized  of  a  vested  remainder,  expectant  upon  an  estate 
for  life,  subject  to  be  determined  by  his  own  death  prior 
to  that  of  the  tenant  for  life,  purchases  the  life  estate  in 
an  action  for  partition,  he  has  such  a  seisin  as  to  give 
his  wife  dower,  subject,  in  like  manner,  to  be  defeated  ; 
and  this  right  of  dower  will  not  be  affected  by  alienation 
or  incumbrance  by  the  husband,  or  sale  under  execution 
of  the  life  estate  in  an  action  against  the  husband.^ 

Sec.  954.  Estates  in  joint  tenancy.— Although  a  wife  is 
not  entitled  to  dower  in  a  fee  of  which  the  husband  was 
seized  as  joint  tenant,*  yet  it  is  said  that  the  undivided 
shares  of  a  tenant  in  common  are  for  all  purposes,  except 
physical  possession,  separate  tenements,  of  which  they 
respectively  are  solely  seized  ;  and  that,  therefore,  dower 
may  be  claimed  in  such  undivided  shares.* 

Sec.  955.  Estates  in  tail.— A  widow  is  entitled  to  have 

be  determined  entirely  by  their  How.)  437;  s.o.  40  Am.  Dec. 

intentions,  for  it  is  possible  for  76  ; 

partners  to  hold  real  estate  as  Duhring  v.  Duhring,  20  Mo.  104  ; 

tenants  in  common  without  its  Delmonico  v.  GuUiauue,  3  Sandf. 

becoming  partnership  property,  Ch.  (N.  Y.)  366; 

in  which  case  the  widow  of  the  Sumner  v.  Hampson,  8  Ohio  328 ; 

deceased  partner  will  take  her  Kinsler  v.  McCants,  4  Rich.  (S.  C.) 

dower  therein    free  from  the  L.  46;  b.c.  53  Am.  Dec.  711  ; 

claims  of  creditors.  Ripley  v.  Waterworth,  7  Ves.  425; 

Hamlin  v.  Hamlin,  19  Me.  141 ;  Dale  v.  Hamilton,  5  Hare  269  ; 

Markham  v.  Merrett,  9  Miss.  (7  Hiscock   v.  Jaycock,   12    N.   E. 

How.)  437  ;   s.c.  40  Am.  Dec.  507. 

76  :  '  Bopp  V.  Fox,  63  111.  540  ; 

Wheatley  v.  Calhoun,  12  Leigh  NicoU  v.  Ogden,  39  111.  323,  389  ; 

(Va.)  264.  Re  Ransom,  17  Fed.  Rep.  331. 

'  Andrew's  Heirs  v.  Brown,  21  Ala.  '  Howe  v.  Jackson,  5  N.  Y.  161. 

487 ;  s.c.  56  Am.  Dec.  252  ;  See  :  Powers  v.  Jackson,  57  N.  Y. 

Pugh  V.  Currie,  5  Ala.  446 ;  654. 

Simpson  v.  Leach,  86  111.  286  ;  ^  1  Co.  Litt.  (19th  ed.)  31b. 

Dyer  v.  Clark,  46  Mass.  (5  Met.)  See :  Post,  8  985. 

563 ;  s.c.  49  Am.  Dec.  697  ;  =  Challis  Real  Prop.  280. 

Markham  v.  Merrett,  8  Miss.  (7  See :  Ante,  §  951. 
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dower  assigned  out  of  an  estate  held  by  her  husband  in 
tail,  even  though  he  dies  without  heirs,  whereby  the  in- 
heritance reverts  to  the  donor  ;  because  the  right  of 
dower  is  annexed  by  implication  to  such  an  estate  as 
an  incident  of  it,  and  is  a  portion  of  the  quantity  of 
enjoyment  designated  by  the  terms  of  the  limitation 
itself ;  ^  and  it  cannot  be  restrained  by  any  proviso  or 
condition  whatever.^ 

Sec.  956.  Estates  in.  trust.— The  seisin  of  the  husband 
being  required  to  be  a  beneficial  one  in  order  to  give  the 
wife  a  right  to  dower,  ^  she  will  not  be  entitled  to  such  an 
estate  in  lands  held  by  him  in  trust  for  another,*  except 
so  far  as  he  may  at  the  same  time  have  an  equitable 
interest  therein.  This  rule  applies  alike  to  express  and 
implied  trusts.^ 

Sec.  957.  Estates  subject  to  conditions. — Dower  may  be 
had  in  land  held  subject  to  a  condition  ;  ^  and  a  condition 


'  Chew  V.  Chew,  1  Md.  163,  172  ; 

Spangler  w.  Stanler,  1  Md.  Ch. 
Dec.  36  ; 

Smith's  Appeal,  33  Pa.  St.  9  ; 

Fame's  Case,  8  Co.  34  ; 

Low  V.    Burrow,    3    Pr.  Wms. 
263; 

3  Kent  Com.  (13th  ed.)  49. 
« 1  Cruise  Real  Prop.  (4th  ed.)  162  ; 

1  Co.  Litt.  (19th  ed.)  40a ; 

1  Inst.  81b,  324a. 

*  Bartlett  v.  Gouge,  5  B.  Men.  (Ky.) 

153; 
Cowman  v.  Hall,  3  Gill  &  J.  (Md.) 

378; 
Hopkinson  t;.  Duniass,  46  N.  H. 

396; 
Ocean     Beach    Association     v. 

Brinkley,  34  N.  J.  Eq.  (7  Stew.) 

438; 
Coster  V.  LoriUard,  14  Wend.  (N. 

Y.)  314  ; 
Derush  v.  Brown,  8  Ohio  412  ; 
Thompson  v.  Murray,  2  HilJ.  (S. 

C.)  Eq.  204 ; 
Robinson  v.  Codman,  1  Sumn.  C. 

C.  121. 
'  Bartlett  v.  Gouge,  5  B.  Mon.  (Ky.) 

153; 
Dean  v.  Mitchell,  4  J.  J.  Marsh. 

(Ky.)  457 ; 


Cowman  v.  Hall,  3  Gill  &  J.  (Md.) 

398; 
Brooks  V.  Everett,   95  Mass.  (13 

Allen)  457,  478  ; 
Hopkinson  v.  Dumass,  43  N.  IT. 

300; 
Prescottt;.  Walker,  16  N.  H.  340, 

343; 
Costar  V.  Clark,  3  Edw.  Ch.  (N.  Y.) 

428; 
Cooper  V.  Whitney,  3  Hill  (N.  Y.) 

95,  97  ; 
Powell  V.  Monson  &  Brimfield 

Manf.  Co.,  3  Mas.  C.  C.  364  ; 
Robinson  v.  Codman,  1  Sumn.  C. 

C.  139. 
"  Such  as  a  condition  to  purchase. 
Chase's  Case,  1  Bland.  Ch.  (Md.) 

306. 
Or  a  fee-simple  determinable  by 

executory  devise  on  the  death 

of  the  husband  without  issue 

living  at  the  time. 
Kennedy  v.  Kennedy,  29  N.  J.  L. 

(5  Dutch.)  185  ; 
Evans  v.  Evans,  9  Pa.  St.  190 ; 
Lovett  V.  Lovett,  10  PhUa.  (Pa.) 

537  ; 
Buchanan  v.  Schaffer,  2  Yeates 

(Pa.)  374  ; 
Milledge  v.  Lamar,  4  Desau.  (S. 

C.)  Eq.  637. 
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annexed  to  an  estate  in  fee  or  in  tail,  that  it  shall  not  be 
subject  to  dower,  is  repugnant  and  void  at  common  law.^ 

Sec.  958.  Growing  crops.— Where  there  are  annual 
crops  upon  the  lands  assigned  to  a  widow  as  her  dower, 
which  were  growing  at  the  time  of  her  husband's  death, 
they  will  belong  to  her  and  not  to  the  heirs  or  executors 
of  the  husband  ;  ^  but  if  there  has  been  a  severance  by 
the  husband,  as  where  he  has  assigned  the  crops  to  pay 
his  debts,  the  wife  will  not  be  entitled  to  have  dower 
assigned  therein.^ 

Sec.  959.  improvements — By  husband  and  heir. — The 
dower  right  of  the  widow  extends  to  the  houses  erected 
on  the  land,  and  is  not  restricted  to  the  land  unimproved  ;  * 
but  where  the  lands  have  been  aliened  by  her  husband, 
the  widow  should  recover  her  dower  in  the  tenements  as 
they  were  at  the  time  of  the  alienation,  and  she  will  not 
be  endowable  in  improvements  made  on  the  land  by  the 
person  who  purchased  from  the  husband  ;  ^  the  same  rule 

'  Mildmay  v.  MUdmay,  6  Co.  41a  ;  Van  Doren  i\  Van  Doren,  3  N.  J. 

3  Co.  Lit*.  (19th  ed.)  424a.  L.  (3  Penn.)  697  ;  s.c.   4  Am. 

■'  Ralston  v.  Ralston,  3  Iowa  533  ;  Dec.  408  ; 

Clark  V.  Battorf ,  1  Thomp.  &  C.  Dibble  v.  Clapp,  31  How.  Pr.  (N. 

(N.  Y.)  58  ;  Y.)  420 ; 

The  early  common  law,  however,  as  Allen  v.  McCoy,  8  Ohio  418,  464  ; 

a  compensatory  provision,  de-  Dunseth  v.  Bank  of  the  United 

nied  to  the  representative  of  the  States,  6  Ohio  76  ; 

widow  the  crops  growing  upon  Thompson  v.  Morrow,  5  Serg.  & 

the  dower  land  at  the  time  of  R.  (Pa.)  239 ;  s.c.  9  Am.  Dec. 

her  decease  (Bract. ,  §  206) ;  but  358  ; 

since  the  passage  of  the  statute  Braxton  v.  Coleman,  5  Call  (Va.) 

of  Merton,  c.  2,  the  representa-  433  ;  s.c.  2  Am.  Dec.  593  ; 

tives  of  the  wife  have  been  en-  Powell    v.   Munson  &  Brimfleld 

titled  to  the  crops  planted  by  Manf.  Co.,  3  Mas.  C.  C.  374. 

her    and    growing    upon    the  The  Supreme  Court  of  Ohio  say, 

dower  land  at  the  time  of  her  in  Dunseth  v.  Bank  of  United 

decease.  States,    6    Ohio    76,    that   the 

2  Inst.  81.  widow  is  to  be  endowed  accord- 

'  Street  v.  Saunders,  37  Ark.  554.  ing  to  the  value  of  the  ground 

■*  Bishop  V.  Boyle,  9  Ind.  164  ;  s.c.  at  the  time  of  the  assignment, 

68  Am.  Dec.  615.  excluding    increase    of    value 

'  Lawson  v.  Morton,  6  Dana  (Ky.)  from    improvements,    but   in- 

461,  471 ;  eluding  increase  from  other  ex- 

Mahoney  v.  Young,  3  Dana  (Ky.)  trinsio  and  general  causes. 

588  ;  s.c.  28  Am.  Dec.  114  ;  It  is  said  in  Van  Doren  v.  Van 

Boyd  V.  Carlton,  69  Me.  300  ;  s.c.  Doren,  3  N.  J.  L.  (2  Penn.)697  ; 

31  Am.  Rep.  268  ;  s.c.   4  Am.   Dec.   408,   that   a 

Mosher  v.  Mosher,  15  Me.  371 ;  widow  is  entitled  to  dower  only 

Catlin  V.  "Ware,  9  Mass.  318  ;  s.c.  according  to  the  value  of  the 

6  Am.  Dec.  56 ;  land  at  the  time  of  alienation, 
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applies  as  to  improvements  made  upon  lands  by  the  pur- 
chaser at  a  judicial  sale.^  It  would  seem,  from  Boyd  v. 
■Carlton,2  that  if  the  husband's  immediate  grantee  has 
conveyed  in  severalty,  the  increased  valuation  by  reason 
of  improvements  made  by  such  grantee  is  to  be  reck- 
oned in  the  assignment  of  dower.  As  against  the  hus- 
band's heir,  the  widow  will  be  entitled  to  dower  in  im- 
provements made  by  him  after  descent  cast.^ 

Sec.  960.  Incorporeal  hereditaments.— The  widow  will  be 
entitled  to  claim  dower  out  of  the  various  species  of  in- 
corporeal hereditaments  which  belong  to  her  husband, 
provided  only  they  are  estates  of  inheritance  ;  *  such  as 
rents  and  profits,*  rights  of  fishing,  and  the  like,®  but  the 
widow  will  not  be  entitled  to  dower  in  an  annuity  not 
issuing  from  lands,  although  her  husband  held  it  to  him- 
self and  his  heirs.' 

Sec.  961.  Lands  aliened  diiring  coverture. — At  common 
law,  after  the  dower  right  of  the  wife  has  once  attached, 
it  is  not  in  the  power  of  the  husband  alone  to  defeat  it 
by  any  act  in  the  nature  of  an  alienation  or  a  charge,^ 
consequently  the  alienation  of  the  husband  voluntarily 
by  deed  or  will,  or  involuntarily  by  bankruptcy  or  other- 
wise, will  not  divest  the  wife  of  her  right  to  dower  in  the 

and  not  according  to  its  im-  well  as  of  increase  of  value  aris- 

proved   value  at  the  time  of  ing  from  extrinsic  causes. 

demand.  Doe  ex  d.  Riddell  v.  Gwinnell,  1 

In  Braxton  v.   Coleman,   5  Call  Adolpli.   &  Ell.  N.   S.  (Q.  B.) 

(Va.)  433  ;  s.c.  2  Am.  Dec.  592,  683 ;  s.c.  41  Eng.  C.  L.  738. 

the  owner  of  a  tract  of  land  '  Gove  v.  Gather,  23  lU.  634  ;  s.c.  76 

sold    it    with  a  mill   thereon.  Am.  Dec.  711  ; 

The  mill  was  subsequently  car-  Summers  v.  Babb,  13  HI.  483. 

ried  away  and  another  built  on  '  69  Me.  200  ;  s.c.  31  Am.  Rep.  268. 

the  same  site.     A  third  mill,  *  Parker  v.  Parker,   34   Mass.    (17 

upon  a  more  extensive  plan,  Pick.)  236,  240  ; 

was    afterwards    built.       The  Catlin  u.  Ware,  9  Mass.  218;  s.c. 

vendor's  widow  was  held  to  be  6  Am.  Dec.  56. 

entitled  to  dower  in  the  land  *  Chase's  Case,  1  Bland.   Ch.  (Md.) 

only  and  not  in  the  mOl.  237  ; 

In  England,  however,  a  different  Weir  v.  Tate,  4  Ired.  (N.  C.)  Eq. 

rule      prevails.      There,      the  264 ; 

widow's  dower  in  aliened  lands  Stoughton  v.  Leigh,  1  Taunt.  410. 

is  assigned  with  reference  to  '  See  :  Post,  §  978. 

the  value  at  the  time  of  the  as-  *  1  Co.  Litt.  (19th  ed.)  33a  ; 

signment,  and  she  is  entitled  to  2  Bl.  Com.  132. 

the  benefits  of  improvements  ■"  Aubin  v.  Daly,  4  Barn.  &  Aid.  59. 

made   by   the    purchasers,   as  *  Benson  v.  Scott,  3  Lev.  385. 
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premises,^  but  the  wife  will  be  entitled  to  recover  against 
siicli  alienee  the  same  as  she  would  have  recovered  against 
the  heirs  of  the  husband,  had  the  latter  died  seized.^ 
Where  the  husband  contracts  to  sell  land,  but  dies  before 
the  deed  is  executed  and  title  passes,  a,nd  an  action  for 
specific  performance  is  brought  against  his  widow  and 
heirs,  and  a  decree  obtained  directing  the  execution  of  a 
deed  to  the  property  in  accordance  with  the  husband's 
contract,  this  will  not  estop  the  widow  to  claim  her 
dower  in  the  land.^  And  where  land  is  conveyed  to  the 
husband,  and  the  deed  therefor  is  lost  *  or  destroyed  ^ 
before  recorded,  and  a  second  deed  taken  to  another  per- 
son,® the  widow  will  be  entitled  to  dower  in  the  prem- 
ises." In  assigning  dower  in  lands  aliened  by  the 
husband,  regard  must  be  had  to  the  value  of  the  lands  at 
the  time  of  the  assignment,  exclusive  of  the  inaprovements 
made  by  the  purchasei'.^  Where  the  husband  aliens  to 
two  in  severalty,  the  widow  should  have  dower  assigned 
out  of  each  distinct  parcel  of  land  ;  ^  and  where  the  hus- 


'  Summers  v.  Babb,  13  111.  483  ; 
Barker  v.  Parker,  17  Mass.  564 ; 
Ayer  r.  Spring,  9  Mass.  8  ; 
McClanahan  v.  Porter,  10  Mo.  740, 

746; 
Harrison  i\  Eldridge,  7  N.  J.  L. 

(■3  Halst.)  408  : 
Thompson  c.  JIarrow,  5  Serg.  & 

R.  (Pa.)  289  ;  s.c.  9  Am.  Dec. 

3r)8. 

In  North  Carolina,  a  sale  of  land 
under  an  execution  diverts  the 
husband's  estate  and  bare  tlie 
wife's  right  of  dower,  although 
tlie  deed  be  not  executed  until 
after  the  assignment  of  the 
dower. 
Doe  ex  d.  Davison  r.  Frew,  3  Dev. 
(N.  C.)  L.  3  ;  s.c.  23  Am.  Dec. 
708. 
•  1  Scrib.  on  Dower,  (2d  ed.)  576, 

»  Grady  v.  McCockle,  57  Mo.  172  ; 
s.c.  17  Am.  Rep.  676. 
New  York  doctrine. — In  the  case  of 
Myers  v.  DeMier,  53  N.  Y.  647  ; 
s.c.  8  Alb.  L.  J.  378,  afC'g  s.c. 
4  Daly  (N.  Y.)  343,  however, 
under  such  a  state  of  facts,  the 
court  held  that  the  widow  was 
not  entitled  to  dower,  fii-st,  be- 
cause no  such  claim  was  made 


in  the  action  for  specific  per- 
formance ;  and  if  made  then, 
the  court,  in  allowing  it,  would 
doubtless  have  deducted  its; 
value  from  the  unpaid  pur- 
chase money  ;  second,  the 
plaintiff  being  sole  devisee  and 
legatee,  the  allowance  could 
liave  been  of  no  possible  bene- 
fit. 
••  Sutton  V.  Jervis,  31  Ind.  268. 
s  Johnson  v.  Miller,  47  Ind.  376  r  s.c- 

17  Am.  Rep.  699. 
«  Sutton  V.  Jervis.  31  Ind.  368. 
'  Johnson   v.    Miller,   47   Ind.  376 ; 
s.c.  17  Am.  Rep.  376  ; 
Sutton  t:  Jervis.  31  Ind.  268. 
*  Thompson  r.   Marrow.  5  Serg.  & 
R.  289  ;  s.c.  9  Am.  Dec.  358  ; 
Shirtz  V.   Shirtz,   5  AVatts  (Pa.) 

255  ; 
Powell  V.  Monson  &  Bromfield 

Mfg.  Co..  3  Mas.  C.  G.  374. 
See  :  Bolton  i-.  Ballard,  13  Mass. 

227  : 
Aver  V.  Spring.  10  Jlass.  80  ; 
Catlin  I-.  Ware.  9  Mass.  218;  s.c. 

6  Am.  Dec.  56. 
Ante.  ^958. 
9  Fosdick    V.     Gooding,    1    Me.   (1 
Greenl.)  30  ;  s.c.   10  Am.  Dec. 
35 
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band's  grantee  conveys  to  several,  in  separate  parcels,  the 
same  rule  applies.^ 

Sec.  962.  Lands  conveyed  in  fraud  of  creditors. — We 
have  already  seen^  that  where  the  wife  joins  her  husband 
in  a  mortgage  that  is  subsequently  paid,  or  in  a  deed  that 
is  afterwards  set  aside  because  defective  or  fraudulent, 
that  the  wife's  right  to  dower  revives.  Where  a  husband 
has  conveyed  land  before  marriage,  in  fraud  of  creditors, 
but  without  any  intent  to  defraud  the  intended  wife,  and 
such  conveyance  is  set  aside  as  fraudulent,  whether  the 
husband  has  such  a  seisin  as  will  entitle  the  wife  to  dower 
is  an  unsettled  question,  though  the  weight  of  author- 
ity seems  to  support  the  negative  view  ;  ^  but  it  is  well 
settled  that  a  release  of  dower  by  a  wife  who  joins  her 
husband  in  a  conveyance  in  fraud  of  creditors  is  binding 
only  as  against  the  releasee  and  his  privies,  and  where 
such  conveyance  is  set  aside  at  the  suit  of  a  party  injured, 
the  wife's  dower  rights  in  the  property  will  be  revived  ;  * 


'  Id. 

^See:  Ante,  §934. 
3  King  V.  King,  61  Ala.  479 ; 
Whithed  v.  Mallory,  58  Mass.  (4 

Cush.)  138  ; 
Gross  V.  Lange,  7  Mo.  45  ; 
Swaine  v.   Ferine,   5  John.  Ch. 

(N.  Y.)  483  ;   s.o.  9  Am.  Dec. 

318. 
"  Humes  v.  Scruggs,  64  Ala.  40  ; 
Morton  v.  Noble,  ~>7  111.  176  ;  s.c. 

11  Am.  Rep.  V  ;  4  Chicago  L. 

N.  157 ; 
Summers  v.  Babb,  13  111.  487  ; 
Blain  v.  Harrison,  11  111.  384 ; 
Blanton  v.  Taylor,  Gilmer  (Va.) 

309; 
Dugan?;.  Massey,  6  Bush  (Ky.)  70, 

81; 
Lowry  v.  Fisher,  3  Bush  (Ky.)  70; 
Richardson  v.  Wyman,   63  Me. 

380 ;  S.C.  16  Am.  Rep.  459  ; 
Wyman  v.  Fox,  55  Me.  523  ; 
Walker  v.  Walker,  101  Mass.  173; 
Robinson  v.   Bates,  44  Mass.   (3 

Met.)  40,  43  ; 
Stinson  v.  Sumner,  9  Mass.  143  ; 

s.c.  6  Am.  Dec.  49  ; 
Belford  v.  Crane,  16  N.  J.   Eq. 

(1  C.  E.  Gr.)  365 ; 
HinchclilSEe  v.  Shea,  103  N.  Y. 

153  ; 
Malloney  v.  Horan,  49  N.  Y.  Ill 


s.c.  10  Am.  Rep.  335  ; 

Malloney  v.  Horan,  13  Abb.  (N. 
.  Y.)  Fr.  N.  S.  289  ; 

Ridgeway  i:  Masting.  23  Ohio 
St.  394  ;  s.c.  13  Am.  Rep.  251  ; 

Woodworth  ?'.  Paige,  5  Ohio  St. 
70; 

Munger  i\  Perkins,  63  Wis.  499  ; 
s.c.  23  N.  W.  Rep.  511  ;  33  Alb. 
L.  J.  79 ; 

Porter  V.  Lazear,  109  U.  S.  84; 
bk.  37  L.  ed.  865  ;  3  Sup.  Ct. 
Rep.  58  ; 

Cox  V.  Wilder,  3  Dill.  C.  C.  45. 

A  judgment  in  an  action  brouglit 
by  a  receiver,  in  behalf  of  ci-ed- 
itors,  against  the  debtor  and  his 
wife,  setting  aside  a  deed  from 
them  to  a  third  person,  and  a 
deed  from,  their  grantee  to  the 
wife,  and  directing  a  sale  of 
the  premises,  where  it  does  not 
appear  that  there  were  any 
averments  in  the  pleadings 
raising  the  question  of  her  in- 
choate right  of  dower,  and  no 
recognition  or  provision  in  re- 
gard to  that  right  is  contained 
in  the  judgment,  does  not  op- 
erate as  an  estoppel  by  record 
to  defeat  the  wife's  claim  for 
dower  in  the  premises  upon  the 
death  of  her  husband. 
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and  it  makes  no  difference  that  she  contracted  with  her 
husband  to  rehnquish  her  dower  in  the  land  granted  in 
consideration  of  receiving  the  residue  after  the  satisfac- 
tion of  the  debts  mentioned  in  the  deed,  because  the  deed 
of  the  husband  being  void,  there  is  not  estate  in  the 
grantee  upon  which  the  rehnquishment   of  the  dower 


Mallonej-  v.  Horan,49  N.  Y.  Ill  ; 
s.c.  10  Am.  Rep.  335. 

In  Hunger  v.  Perkins,  63  Wis. 
499  ;  s.c.  22  N.  W.  Rep.  511  ;  33 
Alb.  L.  J.  79,  the  court  say: 
"There  is  a  very  full  and  in- 
structive discussion  of  the  ques- 
tion in  Malloney  v.  Horan,  49 
N.  Y.  Ill ;  s.c.  10  Am.  Rep. 
335,  where  the  decisions  in  that 
state  are  examined  by  Judge 
FOLGER,  and  the  conclusion  is 
reached  that  the  wife  is  entitled 
to  dower  when  the  conveyance 
of  the  husband  in  wliich  she 
joined  is  set  aside  as  fraud- 
ulent as  to  creditors.  The  deci- 
sion seems  to  settle  the  law  in 
New  York  in  conformity  to 
the  weight  of  authority  else- 
where. As  to  the  effect  and 
operation  of  a  release  by  a  wife 
of  her  inchoate  right  of  dower, 
Judge  FOLGEB  observes  that 
the  wife  cannot,  neither  can  a 
widow,  until  admeasurement, 
convey  or  assign  her  dower. 
The  joining  with  the  husband 
in  his  conveyance  is  but  a  re- 
lease by  the  wife  of  a  contin- 
gent future  right,  and  operates 
against  her  by  way  of  estoppel. 
And  inasmuch  as  the  release 
of  dower,  to  be  operative,  must 
be  in  conjunction  with  the 
conveyance  or  other  instrument 
which  transfers  title  to  real 
estate,  it  follows  that  if  the 
conveyance  or  instrument  is 
void,  or  ceases  for  any  reason 
to  operate,  and  no  title  has 
passed,  or  none  remained,  the 
release  of  dower  does  not  after 
that  operate  against  the  wife, 
and  she  is  again  clothed  with 
the  riglit  she  had  released. 
Essentially  to  the  same  effect  are 
decisions  in  Stinson  v.  Sumner, 
9  Mass.  143  ;  Robinson  v.  Bates, 
44  Mass.  (3  Met.)  40;  Wood- 
worth  V.  Paige,  5  Ohio  St.  70  ; 
Blain  v.  HaiTison,  11  111.  384  ; 


Summers  v.  Babb,  13  111.  483  : 
Morton  v.  Noble,  57  111.  176  : 
I'orter  v.  Lazear,  109  U.  S.  81  ; 
bk.  27  L.  ed.  865 ;  3  Sup.  Ct. 
Rep.  58.  These  cases  and 
others  which  support  the  claim 
of  dower  where  the  wife  joined 
the  husband  in  a  fraudulent 
conveyance  which  creditors 
avoided  will  be  found  on  the 
brief  of  counsel.  We  have  ex- 
amined all  the  authorities  cited 
upon  the  other  side  of  the  ques- 
tion, but  shall  not  comment  on 
them.  It  is  a  familiar  remark 
that  dower  is  a  highly  favored 
right  in  the  law  ;  certainly  the 
right  ought  to  be  upheld  where 
it  can  be  without  a  violation  of 
the  legal  principles.  As  the 
prevailing  current  of  authority 
supports  tlie  right  in  a  case  like 
this,  we  are  disposed,  as  we 
have  said,  to  yield  to  that  au- 
thority. 1  Scrib.  Dow.  (2d  ed.), 
cli.  30.  We  think  it  plain  that 
an  inchoate  right  of  dower  is 
not  a  future  estate,  within  the 
meaning  of  §  2034  Rev.  Stat. 
The  wife's  interest  is  contin- 
gent, does  not  become  vested 
until  the  death  of  her  husband, 
and  cannot  be  conveyed  or  re- 
linquished except  in  the  man- 
ner pointed  out  by  the  statute. 
Wilber  V.  Wilber,  52  Wis.  298. 
The  wife  cannot,  during  covert- 
ure, convey  or  release  her 
right  of  dower  to  one  having 
no  interest  in  the  land,  except 
that  which  he  derived  from  her 
release,  or  to  a  stranger  to  the 
title." 

Elmendorf  v.  Lockwood,  57  N. 
Y.  322  ; 

Morton  v.  Noble,  57  111.  176  ; 

Moore  v.  City  of  New  York.  8 
N.  Y.  110 ;  s.c.  59  Am.  Dec. 
473; 

Munger  v.  Perkins,  63  Wis.  499, 
511 ;  s.c.  22  N.  W.  Rep.  511 ;  32 
Alb.  L.  J.  79. 
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can  operate,  and  she  is  therefore  restored  to  her  former 
rights.^ 

Sec.  963.  Lands  conveyed  in  fraud  of  dower. — We  have 
already  seen^  that  any  conveyance  made,  or  procured 
to  he  made,  hy  a  person  in  contemplation  of  marriage,  of 
any  property  of  which  the  wife  is  dowable  hy  law,  the 
purpose  of  which  conveyance  is  to  defraud  the  wife  out 
of  her  dower  rights,  is  void  at  her  election  after  the  death 
of  her  husband  ;  and  in  a  court  of  equity  she  may  have 
dower  set  apart  out  of  such  property.^    Thus  the  gen- 


■  Bohannon  v.  Combs,  97  Mo.  446  ; 

s.c.  10  Am.  St.  Rep.  328. 
-  See  :  Ante,  §  914. 
'■'  See :   Rowe  v.   Bradley,   13    Cal. 

226; 
Chandler  v.  Hollingsworth,  3  Del. 

Ch.   99;   s.c.  17  Am.   L.  Reg. 

319; 
De  Armond  v.  De  Armond,   10 

Ind.  191 ; 
Stewart's  Lessee  v.  Stewart,  3  J. 

J.  Marsh.  (Ky.)  48  ; 
McAfee  v.  Ferguson,  9  B.  Mon. 

(Ky.)  475  ; 
Hobbs  V.  Blandford,  7  T.  B.  Mon. 

(Ky.)  469 : 
Petty  V.  Petty,  4  B.  Mon.  (Ky.) 

215; 
Leach  v.  DuvaU,  8  Bush  (Ky.) 

301  ; 
Jones  V.  Roberts,  65  Me.  334,  373; 
Gilson  V.  Hutchinson,  120  Mass. 

27; 
Rockwell  V.  Rockwell,  81  Mich. 

498  ;  s.c.  46  N.  W.  Rep.  1 ;  1 

Ball  Ann.  Real  Prop.,  §  494  ; 
Brown     v.    Bronson,    35    Mich. 

415; 
Cranson  v.  Cranson,  4  Mich.  330  ; 

s.c.  66  Am.  Dec.  534  ; 
Jiggetts  V.  Jiggetts,  40  Miss.  718  ; 
Davis  V.  Davis,  5  Mo.  183  ; 
Williams  v.  Carle,  10  N.  J.  Eq. 

(2  Stock.)  543,  550  ; 
Youngs  V.  Carler,  1  Abb.  (N.  Y.) 

N.  C.  136  ; 
Young  V.  Carter,  10  Hun  (N.  Y.) 

194; 
Pomeroy  v.  Pomeroy,  54  How.  Pr. 

(N.  Y.)  338 ; 
Babcock  v.   Babcock,    53  How. 

Pr.  (N.  Y.)  97  ; 
Swaine  v.  Perine,  5  John.    Ch. 

(N.   Y.)  483,   489 ;  s.c.   9  Am. 

Dec.  318  ; 


Tate  V.  Tate,  1  Dev.  &  B.  (N.  C.) 

Eq.  33  ; 
Littleton  v.  Littleton,  1  Dev.  & 

B.  (N.  C.)  L.  337  ; 
Duncan's  Appeal,  43  Pa.  St.  67  ; 
Belt  V.  Ferguson,  3  Grant  (Pa.) 

389; 
Buck  V.  Robinson,  8  Phila.  (Pa.) 

37,  affirmed  71  Pa.  St.  386  ; 
Killinger  v.  Reidenhauer,  6  Serg. 

&  R.  (Pa.)  521,  532  ; 
Terry  v.  Hopkins,   1  HiU  (S.  C.) 

Eq.  1  ; 
Brewer    i\    ConneU,  11  Humph. 

(Tenn.)  500  ; 
London    v.  London,   1   Humph. 

(Tenn.)  1  ; 
Jennv  v.  Jenny,  34  Yt.  334  ; 
Thayer  v.  Thayer,  14  Vt.  107  ; 
Braxton   v.  Lee,  4  Hem.   &  M. 

(Va.)  376  ; 
Linker  v.  Smith,  4  Wash.  234  ; 
Taylor  v.  Pugh,  1  Hare  608  ; 
Goddard  v.  Russ,  1  Russ.  485  ; 
Howard  v.  Hooker,  3  Rep.  in  Ch. 

81; 
Carlton  v.  Dorset,  3  Vern.  17  ; 
Strathmore  v.  Bowes,  1  Ves.  Jr. 

27  ;  s.c.  1  Rev.  Rep.  76. 
Compare :  Jones  v.    Roberts,    65 

Me.  373,  374  ; 
Tucker  v.  Andrews,  13  Me.  124  ; 
Williams  v.  Carle,  10  N.  J.  Eq. 

(2  Stock.)  549 ; 
Baker  v.  Chase,  6  Hill  (N.  Y.) 

481  ; 
Logan  V.  Simmons,  3  Ired.  (N.  C.) 

Eq.  487  ; 
Rowland  v.   Rowland,   3    Sneed 

(Tenn.)  543,  as  explained  in 
Jones  V.  Roberts,  65  Me.  374  ; 
De  Mandeville    v.   Crompton,    1 

Ves.  &  B.  354. 
See  :  Tucker  v.  Andrews,  18  Me. 

134; 
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eral  rule  is  that  a  gift  made  to  a  child  of  a  former 
marriage,  in  view  of  an  approaching  marriage,  without 
any  consideration,  and  kept  secret  from  the  intended  wife 
until  after  the  nuptials,  is  void  as  against  her  right  of 
dower  in  the  real  estate  so  conveyed  ;  ^  and  a  court  of 
equity  will  declare  the  deed  void  to  that  extent  even  in 
the  lifetime  of  the  hushand.^  But  we  have  already 
seen  ^  that  a  bona  fide  conveyance  made  hy  a  father  to  a 
child  of  a  former  wife  on  the  eve  of  a  contemplated  mar- 
riage is  not  fraudulent  as  against  the  dower  rights  of  the 
contemplated  wife.*  The  reason  for  this  rule  is  because 
of  the  want  of  a  specific  intention  to  defeat  the  wife's 
right  of  dower.^    In  Stewart's  Lessee  v.  Stewart,^  where 


Logan  V.  Simmons,  3  Ired.  (N.  C.) 
Eq.  487  ; 

Poston  V.  GiUespie,  5  Jones  (N. 
C.)  Eq.  253  ; 

Spencer  v.  Spencer,  3  Jones  (N. 
C.)  Eq.  404,  409  ; 

Ramsay  v.  Joyce,  1  MoMuU.  (S. 
C.)Ch.  236; 

Manes  v.  Durant,  2  Rich.  (S.  C.) 
Eq.  403  ; 

England  v.  Downs,  2  Beav.  322  ; 
s.c.  27  Eng.  Ch.  Rep. 

Taylor  v.  Pugh,  1  Hare,  608  ;  s.c. 
23  Eng.  Ch.  Rep. 

George  v.  Wake,  1  Mvl.  &  K. 
610  ;  s.c.  7  Eng.  Ch.  Rep. 

Goddard  v.  Snow,  1  Rus.  485  ; 

Linker  v.  Smith,  4  Wash.  C.  C. 
224. 

A  specific  fraudulent  intent  must 
appear. 

Jiggetts  V.  Jiggetts,  40  Miss.  718  ; 

Davis  V.  Davis,  5  Mo.  183,  189  ; 

Littleton  v.  Littleton,  1  Dev.  & 
B.  (N.  C.)  L.  327,  331-333  ; 

Brewer  v.  Connell,  11  Humph. 
(Tenn.)  500  ; 

Mcintosh  V.  Ladd,  1  Humph. 
(Tenn.)  461,  460  ; 

Turner  v.  Jenny,  2  Vern.  286  : 

Fortesque  v.  Hennah,  19  Ves.  67; 
s.c  11  Rev.  Rep. 

The  contrary  view  is  argued  with 
great  force  by  Crab,  J.,  in 
Hughes  V.  Shaw,  1  Mart.  & 
Yerg.  (Tenn.)  323,  but  the  ques- 
tion was  not  decided. 

A  deed  made  in  trust  for  the  hushaud 
himself,  during  marriage,  im- 
plies that  he  divested  himself 
of  the  seisin  to  exclude  his 
wife,  and  for  that  reason  will 


be    voidable    as    in    fraud  of 

dower. 
Stone  V.  Stone,  18  Mo.  389,  392  ; 
Littleton  v.  Littleton,  1  Dev.  & 

B.  (N.  C.)  L.  327,  331. 
'  Cranson  v.  Cranson,  4  Mich.  230  ; 

s.c.  66  Am.  Dec.  534  ; 
Swaine  v.   Ferine,   5  John.  Ch. 

(N.   y.)  482,   489  ;  s.c.   9  Am. 

Dec.  318. 
See  :  Goddard  v.  Snow,  1  Russ. 

Ch.  485. 
''  Petty  r.  Petty,  4  B.  Mon.  (Ky.) 

215  ;  s.c  39  Am.  Dec.  501  ; 
Holmes  i\  Holmes,  3  Paige  Ch. 

(N.  Y.)  363  ; 
Ramsay  v.  Joyce,  1  MoMull.  (S. 

C.)Eq.236;  s.c.37  Am.Dec.550; 
Manes  v.  Durant,  2  Rich.  (S.  C.) 

Eq.  404  ;  s.c.  46  Am.  Dec.  65  ; 
Thayer  r.  Thayer,  11  Vt.  107  ;  s.c. 

39  Am.  Dec.  211  ; 
Smith  V.  Fellows,  2  Atk.  62  ; 
Martins  v.  Bennett,  Bvmbee  336  ; 
City  V.  City,  2  Lev.  130. 
'  See  :  Ante,  §  914. 
■*  Stewart  v.  Stewart,  5  Conn.  317  ; 
Baker  v.  Chase,  6  Hill  (N.Y.)182  ; 
Miller  v.  Wilson,  15  Ohio  108  ; 
Richard  v.   Richard,  11  Humph. 

•  (Tenn.)  434  ; 
Mcintosh    V.   Ladd,    1   Humph. 

(Tenn.)  459  ; 
King  V.  Cotton,  2  Pr.  Wms.  205  ; 
Hunt  i\  Matthews,  1  Vern.  408. 
See  :  McClure  v.   Miller,  1  Bail. 

(S.  C.)  Eq.    107 ;   s.c.   21  Am. 

Dec.  522. 
■^  Reynold    v.     Vance,     1     Heisk. 

(Tenn.)  194. 
See  :  Ante,  §  914. 
«  3  J.  J.  Marsh.  (Ky.)  48. 
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on  the  day  of  his  marriage,  and  before  it  was  solemnized, 
the  husband  made  a  deed  by  which  he  conveyed  his  prop- 
erty, the  wife  was  held  to  be  entitled  to  dower  therein, 
for  the  reason  that  the  two  essentials,  coverture  and  seisin, 
existed  upon  the  same  day  ;  and  in  Cranson  v.  Cranson,^ 
where  the  husband  secretly  executed  a  deed  to  his  sons 
immediately  before  his  marriage,  upon  a  review  of  the 
evidence,  the  court  found  that  the  deed  was  without  con- 
sideration, and  was  not  delivered  until  after  the  grantor's 
marriage,  and  held  that  the  wife  was  entitled  to  dower 
in  the  lands  upon  two  grounds  :  (1)  because  the  husband 
was  seized  of  the  land  during  coverture  ;  and  (2)  because 
had  the  deed  been  delivered  at  its  date,  its  execution  was 
fraudulent  as  to  the  widow,  being  executed  secretly  for 
the  purpose  of  cutting  off  her  dower.  ^ 

Sec.  964.  Lands  dedicated  to  public  use. — We  have  al- 
ready seen  that  an  inchoate  right  of  dower  is  not  a  vested 
right  and  may  be  modified,  abridged,  or  abolished  by  legis- 
lative enactments,®  and  dower  being  merely  an  inchoate 
interest  until  death  of  the  husband,  a  condemnation  of 
lands  to  public  use,  under  the  power  of  eminent  domain, 
will  discharge  the  inchoate  right  of  dower  in  the  wife  of 
the  owner  of  the  fee,  though  no  separate .  compensation 
is  made  to  her,  and  she  cannot,  on  her  husband's  death, 
recover  dower  in  the  lands  taken.*  It  is  held  by  some 
cases  that  the  dower  of  the  wife  is  defeated  by  the  dedi- 
cation of  land  to  public  use,^  and  by  others  that  it  is 
not."  It  is  thought  that  the  tendency  of  the  current  of 
decisions  is  to  defend  the  interest  of  the  wife  where  there 

'  4  Mich.   330 ;  s.c.   66  Am.   Dec.  16    Abb.  Pr.  (N.  Y.)  56  ;  aff'd 

534.  4  Sand.  Ch.  (N.  Y.)  456  ; 

^  Citing :  Swaino  v.  Perine,  5  John.  Weaver  v.  Gregg,  5  Ohio  St.  547, 

Ch.   (N.   Y.)  482;  s.c.    9   Am.  549; 

Deo.  318  ;  Gwynne  v.  City  of  Cincinnati,  3 

Littleton  v.  Littleton,  1  Dev.  &  B.  Ohio  24. 

(N.  C.)  L.  827  ;  ^  Duncan  v.  City  of  Terre  Haute, 

Killinger  v.  Ridenhouser,  6  Serg.  85  Ind.  106  ; 

&  R.  (Pa.)  531.  Moore  ■;;.   City  of  New  York,  8 

8  See  :  4nfe.  §  914.  N.  Y.  110;    s.c.    59  Am.  Dec. 

*  French  v.  Lord,  69  Me.   537,  539  ;  473. 

Moore  v.   City  of  New  York,   8  "  Nye  u  Taunton  Branch  R.   Co., 

N.   Y.   110  ;  s.c.   59  Am.  Dee.  113  Mass.  277  ; 

473 ;  Gwynne  v.  City  of  Cincinnati,  3 

Matter  of  Central  Park  Extension,  Ohio  24. 
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has  been  an  exercise  of  the  power  of  eminent  domain, 
by  securing  to  her  that  portion  of  the  funds  awarded  to 
the  husband  in  compensation  for  the  land  taken,  which 
properly  represents  her  inchoate  dower.  ^ 

Sec.  965.  Lands  exchanged.— Both  at  common  law  and 
by  statute  in  this  country  where  one  piece  of  land  has 
been  exchanged  for  another,  the  widow  is  not  entitled  to 
dower  in  both,  but  must  elect  in  which  one  she  will  be 
endowed  ;  ^  while  the  rule  that  the  widow  is  not  to  be 
endowed  in  both  parcels  of  lands  exchanged  is  as  old  as 
the  common  law,^  yet  it  has  never  been  considered  as  ap- 
plicable in  any  case  but  that  of  an  exchange  properly 
so  called,*  and  the  deed  one  of  exchange  ;  ^  for  it  has 
been  held  that  an  exchange  in  the  common  form,  with- 
out using  the  word  "exchange,"  will  not  deprive  the 
widow  of  dower  in  both  premises.^ 

Sec.  966.  Lands  held  as  dower.— It  is  an  old  rule  of  law 
that  there  is  no  dower  in  dower  lands, — dos  de  dote 
peti    non    debet.''     The  reason  for    this  is  because    an 

'  Wheeler  v.  Kirtland,  27  N.  J.  Eq.  tion  is  where  there  is  a  mutual 

(13  C.  E.  Gr.)  534.  grant  of  equal  interest,  the  one 

It  is  said  by  the  Court  of  Appeals  in  consideration  of  the  other, 
of  New  York,  in  the  case  of  Wilcox  v.  Randall,  7  Barb.  (N. 
Simar  v.  Kennedy,   53  N.  Y.  Y.)  681,  633 ; 
514  ;  s.c.  13  Am.  Rep.  523,  that  2  BI.  Com.  223  ; 
as  between  a  wife    and    any  1  Hill  Abr.  70,  §  70  ;  2  Id.  310. 
other  than  the  state  or  its  dele-  *  In    very  early  times    the   opinion 
gates  or  agents,  exercising  the  seems  to  have  been  that  if  a 
right  of  domain,  an  inclioate  husband  let  lands  for  Ufe,  and 
right  of  dower  in  lands  is  a  took  a  fee  in  otlier  lands  by  ex- 
subsisting    right    or     interest  change,  his  widow  should  be 
which  will  be  protected  and  endowed  in  botli  parcels  ;  be- 
preserved  to  her,  and  that  she  cause,  the    estates  not   being 
has  a  right  of  action  to  that  equal,  it  could  not  properly  be 
end.  considered  as  an  exchange. 
'  Mahoney  v.  Young,  3  Dana  (Ky.)  Year  Book,  2  Edw.  II.  23. 

588  ;  s.c.  28  Am.  Dec.  114  ;  «  Cass  v.  Thompson,  1  N.  H.   65 ; 

Stevens  v.  Smith,  4  J.  J.  Marsh.  s.c.  8  Am.  Dec.  36. 

(Ky  )  64  ;  s.c.  20  Am.  Dec.  205  ;  See  :  Stevens  v.   Smith,  4  J.  J. 

Butler  V.  Butler,  3  Lev.  301 ;  Marsh.  (Ky.)  64  ;  s.c.  20  Am. 

1  Co.  Litt.  (19th  ed.)  31b.  Dec.  205  ; 

=  1  Co.  Litt.  (19th  ed.)  31  ;  Mosher  v.  Mosher,  32  Me.  413  ; 

Fitzh  N   B  149  ;  "Wilcox  v.  Randall,  7  Barb.  (N. 

Prk.  Com.  (15th  ed.),  §  319  ;  Y.)  633. 

Year  Book,  10  Edw.  III.  41 ;  Id.  ■"  Manning  v.  Laboree,  33  Me.  Sid  ; 

6  Edw  III  50  Brooks  v.  Everett,  95  Mass.  (13 

*  Wilcox  V.  Randall,  7  Barb.  (N.  Y.)  Allen)  457,  459  ; 

631,  633.  Windham  v.   Portland,  4  Mass. 

An  "  exchange  "  in  the  legal  accepta-  384,  888  ; 
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assigned  dower  is  a  life  estate/  and  the  seisin  by 
the  husband  of  a  vested  remainder  of  freehold  is 
not  sufficient  to  entitle  his  wife  to  dower.^  Con- 
sequently where  a  husband  takes  either  by  descent  or  by 
devise  from  an  ancestor  or  devisee  whose  widow  is  entitled 
to  dower  in  such  an  estate,  and  which  she  afterwards 
claims  and  has  set  off  to  her,  the  descendant's  present 
estate  in  that  part  of  the  property  is  considered  as  sus- 
pended by  relation  from  the  time  of  the  descent  cast  upon 
him  ;  so  that  if  he  dies  in  the  lifetime  of  such  dowress, 
his  own  widow  can  never  be  entitled  to  dower  in  that  third 
of  the  estate,  even  after  the  death  of  the  first  dowress.^ 
Where  property  is  received  by  deed  and  not  by  descent 
or  devise,  the  rule  is  otherwise.  The  courts  in  various 
states  have  held  that  in  such  cases  the  husband  has  a 
seisin  in  his  lifetime  of  the  whole  estate,  sufficient  to 
give  his  wife  dower  in  two-thirds  during  his  morther's 
lifetime,  and  in  the  whole  estate  when  the  mother's  title 
to  dower  ceases.* 

Sec.  967.  Lands  held  by  incomplete  title. — Where  land  is 
held  by  a  title  which  is  incomplete  and  imperfect,  either 

Matter  of  Creig,  1  Barb.  Ch.  (N.  s.c.  30  Am.  Rep.  683  ; 

y.)  598  ;  s.c.  45  Am.  Dec.  416  ;  Brooks   v.  Everett,  95  Mass.  (13 

Dunham  v.  Osborn,  1  Paige  Ch.  Allen)  459  ; 

(N.  Y.)  634  ;  Leavitt  v.  Lainprev,  30  Mass.  (13 

Safford  v.  Safford,  7  Paige  Ch.  Pick.)  383;  s.c.  33  Am.  Dec. 

(N.  Y.)  359  ;  s.c.  33  Am.  Dec.  685  ; 

633 ;  lie  Creiger,  1  Barb.  Ch.  (N.  Y.) 

Bustard's  Case,  4  Co.  133b ;  598  ;  s.c.  45  Am.  Dec.  416  ; 

D'Arcy  v.  Blake,  3  Sch.  &  L.  887  ;  Safford  v.  Safford,  7  Paige  Ch. 

Watk.  on  Desc.  65  ;  359  ;  s.c.  33  Am.  Dec.  633. 

4  Dane  Abr.  671  ;  Where  a  widow  having  a  para- 

1  Co.  Litt.  (19th  ed.)  31  ;   3  Id.  mount  right  of  dower  has  re- 

316.  covered     judgment     therefor, 

'  Moore  v.  Jlayor.  8  N.  Y.  110,  113  ;  and,  witliout  having  it  set  off, 

s.c.  59  Am.  Dec.  473.  has  released  it  to  the  tenant, 

'  Brooks  I'.   Everett,  95  Mass.  (13  the    widow    of    a    subsequent 

AUen)  457,  459  ;  grantor  of  the  same  land  is  en- 
Blood  V.  Blood,  40  Mass.  (33  Pick.)  titled  to  dower  only  in  the  re- 

80  ;  maining  two-thirds  thereof . 

Eldredge   v.   Forrestal,  7  ,  Mass.  Leavitt  v.  Lamprey,  30  Mass.  (13 

258  ;  Pick.)  382  ;    s.c.   23  Am.  Dec. 

Robinson  v.  Codmon,  1  Sumn.  C.  685. 

C.  121  ;  *  McLeery  v.  McLeery,  65  Me.  172  ; 

D'Arcy  v.  Blake,  3  Sch.  &  L.  887  ;  s.c.  30  Am.  Rep.  "683 : 

4  Kent  Com.  (13th  ed.)  87-39.  Brooks  v.  Everett,  95  Mass.  (13 

See  :  Post,  §  979.  AUen)  457  ; 

=  McLeeiy  v.  McLeery,  65  Me.  172  ;  4  Kent  Com.  (18th  ed.)  64. 
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for  want  of  some  compliance  with  a  legal  form  or  re- 
quirement, or  for  the  want  of  the  performance  of  an  act 
by  the  husband  or  by  some  third  person,  it  is  thought 
that  if  the  widow  has  not  relinquished  her  right,  she  is 
entitled  to  dower  in  lands  held  by  her  husband  under 
such  an  inchoate  title,  ^  even  though  he  may  have  con- 
veyed it  before  confirmation.  But  where  a  contract  has 
been  made  for  the  purchase  of  land,  and  time  is  given  for 
the  payment  of  the  purchase  price,  and  the  stipulated  price 
is  not  entirely  paid  at  the  time  of  the  husband's  death,  the 
widow  will  not  be  entitled  to  dower,  where  the  personal 
estate  of  the  husband  is  not  sufficient  to  pay  the  balance  ;  ^ 
unless  the  contract  is  subsequently  carried  out  for  the 
benefit  of  the  husband's  heirs.  ^ 

Sec.  968.   Landsmortgaged— Mortgagor's  wife.— The  mort- 
gagor being  the  real  owner  of  the  property,*  and  the 


1  See  :  Parks  v.  Brooks,  16  Ala.  529  ; 

Sutton  V.  Jervis,  31  Ind.  268  ;  s.o. 
99  Am.  Dec.  631 ; 

Thomas  v.  Hesse,  34  Mo.  13  ;  s.o. 
84  Am.  Dec.  66  ; 

Tyson  v.  Harrington,  6  Ired.  (N. 
C.)  Eq.  329 ; 

Klutts  V.  Klutts,  5  Jones  (N.  C.) 
Eq.  80  ; 

Pickett  V.  Lyles,  5  S.  C.  275. 
'  Greenbaum   v.  Austrian,   70  lU. 
591; 

Citner  v.  McRea,  2  Ind.  453. 
'  Stow  V.  Steel,  45  III.  328. 

In  some  states,  however,  the  pos- 
session of  land  by  the  husband 
under  such  circumstances 
coupled  with  the  payment  of 
the  greater  part  of  the  purchase 
money,  or  under  a  contract  to 
purchase,  will  give  dower  sub- 
ject to  the  vendor's  lien. 

See  :  Duke  v.  Brandt,  51  Mo.  221 ; 

Hart  V.  Logan,  49  Mo.  47. 
*  The  mortgage  is  a  mere  security  in 
most  of  the  United  States,  the 
mortgagor  is  regarded  as  the 
owner,  subject  to  the  lien 
created  by  the  mortgage. 

Wilson  V.  Troup,  3  Cow.  (N.  Y.) 
195  ;  s.c.  14  Am.  Dec.  458  ; 

Hitchcock  V.  Harrington,  6  John. 
(N.  Y.)  296  ;  s.c.  5  Am.  Dec. 
229 

See  :  Kortright  v.  Cady,  21  N.  Y. 
343,  364  ;  s.c.  78  Am.  Dec.  145  ; 


Main  v.  Green,  32  Barb.  (N.  Y.) 

468; 
Monroe   v.   Merchant,  26    Barb. 

(N.  Y.)  406  ; 
Fort  V.  Buroh,  6  Barb.  (N.  Y.)  76  ; 
Calkins  v.  Calkins,  3  Barb.  (N.  Y.) 

312; 
Southworth  v.  Van  Pelt,  3  Barb. 

(N.  Y.)  349  ; 
Wheeler  v.  Morris,  2  Bosw.  (N. 

Y.)  529 ; 
Merritt  v.    BarthoMck,  34  How. 

Pr.  (N.  Y.)  130;  s.c.  36  N.  Y. 

45; 
Edwards  v.   Farmers'   Fire  Ins. 

Co.,  21  Wend.  (N.  Y.)  467,  485  ; 
Lane  v.  Shears,  1  Wend.  (N.  Y.) 

433,  437  ; 
Morris  v.  Mowatt,  3  Paige  Ch. 

(N.  Y.)  586 ;  s.c.  22  Am.  Dec. 

661. 
In  Kentucky,  however,  the  mort- 
gagee   is    recognized    as    the 

owner  of  the  legal  estate. 
Patterson  v.   Carneal,   3    A.   K. 

Marsh.  (Ky.)  618 ;  s.o.  13  Am. 

Dec.  308. 
In  Maine  the  same  doctrine  pre- 
vails. 
Vost  V.  Handy,  2  Me.  (2  Greenl.) 

322  ;  s.c.  11  Am.  Dec.  101. 
See  :  Johnson  v.  Leonards,  68  Me. 

237,  339 ; 
Mitchell  V.  Burnham,  44  Me.  286  ; 
Lyford  v.  Ross,  33  Me.  196  ; 
Dwinel  v.  Perley,  32  Me.  197  ; 
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mortgage  being  a  mere  pledge  or  lien,  seciiring  the  pay- 
ment of  the  debt/  until  after  foreclosure,  ^  the  estate  is 
not  only  a  legal  estate  or  condition,^  but  a  freehold 
estate  of  inheritance  in  which  the  wife  is  entitled  to 
dower,  subject  only  to  a  breach  of  the  condition  of  the 
mortgage.*    And  this  is  true  even  though  the  mortgage 


Smith  V.  KeUey,  27  Me.  237  ;  s.c. 
55  Am.  Dec.  87  ; 

Prescott  V.   EUingwood,  33  Me. 
345. 
'  Mills  V.  Van  VoorHes,  20  N.  Y. 
412,  416  ; 

Rosevelt  v.  Fulton,  7  Cow.  (N.  Y.) 
71,  78  ; 

Dickenson  v.  Jackson,  6  Cow. 
(N.  Y.)  147 ; 

Wilson  V.  Troup,  2  Cow.  (N.  Y.) 
195,  281 ;  s.c.  14  Am.  Dec.  458  ; 

Coles  V.  Coles,  15  John.  (N.  Y.) 
320  ;  s.c.  8  Am.  Dec.  231 ; 

Eunyan  v.  Mersereau,  11  John. 
(N.  Y.)  534,  538;  s.c.  6  Am. 
Dec.  693  ; 

CoUins  V.  Torrey,  7  John.  (N.  Y.) 
278  ;  s.c.  5  Am.  Dec.  273  ; 

Hitchcock  V.  Harrington,  6  John. 
(N.  Y.)  290;  s.c.  5  Am.  Dec. 
229; 

Walton  V.  Cronly,  14  Wend.  (N. 
Y.)  66 ; 

Astor  V.  Hoyt,  5  Wend.  (N.  Y.) 
603,  616  ; 

Wiltsie's  Mortgage  Foreclosure 
(2d  ed.)  10. 

It  is  said  in  the  case  of  Collins  v. 
Torrey,  7  John.  (N.  Y.)  278; 
s.c.  5  Am.  Dec.  273,  that  the 
widow  of  a  mortgagor  may 
recover  dower  out  of  the  mort- 
gaged land,  and  that  a  tenant 
with  a  title  derived  of  mesne 
conveyances  from  the  husband 
cannot  deny  his  seisin,  nor  can 
he  set  up  a  mortgage  as  a  sub- 
sisting title,  where  there  has 
been  no  foreclosure  or  entry  by 
the  mortgagee. 

Sherwood  v.  Yandenburgh,  2 
Hill  (N.  Y.)  303. 

See  :  Bowne  v.  Potter,  17  Wend. 
(N.  Y.)  164,  167  ; 

Davis  V.  Darrow,  12  Wend.  (N. 
Y.)  65  ; 

Pledger  v.  EUerbee,  6  Rich.  (S. 
C.)  366  ;  s.c.  60  Am.  Dec.  123. 
'Pledger  v.   EUerbee,  6  Rich.  (S. 
C.)  L.  266 ;   s.c.  60  Am.  Dec. 
123. 

The  commencement  of  a  foreclosure 


suit  does  not  give  to  the  mort- 
gagee any  title  to  the  land  ; 
the  title  and  seisin  remaining 
in  the  mortgagor  until  after  the 
sale  of  the  land  and  the  actual 
delivery  of  the  deed  to  the  pur- 

Hubbell  'v.  Moulson,  53  N.  Y.  225  ; 
s.c.  13  Am.  Rep.  519  ; 

National  Fire  Ins.  Co.  v.  McKay, 
5  Abb.  (N.  Y.)  Pr.  N.  S.  445  ; 

Bryan  v.  Butts,  37  Barb.  (N.  Y.) 
503; 

Gardner  v.  Heartt,  8  Den.  (N.  Y.) 
333. 

Widow  claiming  dower  is  estopped 
by  foreclosure  of  mortgage  made 
by  her  late  husband  from  show- 
ing that  such  mortgage  was 
invalid  because  not  legally  at- 
tested, although  she  was  not  a 
party  to  the  mortgage  nor  to 
its  foreclosure ;  and  the  hus- 
band having  only  transitory 
seisin,  her  dower  is  postponed 
to  the  mortgage,  and  she  is 
dowable  only  of  the  surplus. 

Pledgers.  EUerbee,  6  Rich.  (S.  C.) 
L.  266  ;  s.c.  60  Am.  Dec.  123. 
-'  Denton  v.  Nanny,  8  Barb.  (N.  Y.) 
618; 

Titus  V.  NeUson,  5  John.  Ch.  (N. 
Y.)  453  ; 

Bell  V.  Mayor  of  New  York,  10 
Paige  Ch.  (N.  Y.)  49,  54,  68  ; 

Bank  v.  Arnold,  5  Paige  Ch.  (N. 
Y.)  38 ; 

Danforth  v.  Smith,  33  Vt.  247. 
*  Cockerill  v.  Armstrong,  31  Ark. 
580; 

Sutton  V.  Jervis,  31  Ind.  268  ;  s.c. 
99  Am.  Dec.  681 ; 

Tucker  v.  Field,  51  Miss.  191 ; 

Ready  v.  Hamm,  46  Miss.  422  ; 

Pickett  V.  Buckner,  45  Miss.  226  ; 

Moore  v.  Estey,  5  N.  H.  479  ; 

Wheeler  v.  Morris,  2  Bosw.  (N. 
Y.)  537,  539  ; 

Titus  V.  Neilson,  5  John.  Ch.  (N. 
Y.)  453  ; 

Bank  v.  Arnold,  5  Paige  Ch.  (N. 
Y.)  38 ; 

Culver  V.  Harper,37  Ohio  St.  464  ; 
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be  given  for  the  purchase  money  of  the  land,  and  whether 
she  has  or  has  not  jomed  in  the  mortgage.  ^  After  fore- 
closure the  husband  has  an  equitable  estate,  called  the 
"  equity  of  redemption, "  in  which,  we  have  already  seen,^ 
the  wife  has  a  dower  interest.  Where  a  mortgage  given 
after  marriage  is  not  executed  by  the  wife,  she  will  be 
entitled  to  dower  the  same  as  though  there  was  no  mort- 
gage on  the  premises,^  or  they  had  been  conveyed  ab- 
solutely, and  not  by  way  of  mortgage.*  Where  a  wife 
has  joined  in  a  mortgage,  and  there  has  been  a  default, 
and  the  mortgagee  has  taken  possession  during  the  life- 
time of  the  husband,  the  wife  cannot  disturb  him  in 
such  possession  or  have  dower,®  unless  the  property  has 
been  sold  under  the  mortgage  and  redeemed.^ 

Sec.  969.  Same — Same— Redeemed  by  husband  or  repre- 
sentatives.—The  widow  has  a  right,  as  against  the  per- 
sonal estate  of  her  husband,  to  have  her  dower  interest 
exonerated  from  all  burdens  upon  the  estate  ; "  conse- 
quently where  the  husband  dies  seized  of  an  equity  of 
redemption,  and  the  mortgage  is  in  default,  the  wife  may 
require  the  personal  representative  to  redeem  out  of  the 
assets  of  the  personal  estate  of  her  husband,  and  she 
need  not  contribute  ;  ^  and  where  the  land  is  sold  under 

Perkins  v.   McDonald,  59  Tenn.  Gerry  v.  Stimson,  60  Me.  186  ; 

(3  Baxt.)  343  :  Combs  v.  Young,  4  Yerg.  (Tenn.) 

Tarpley  v.  Gunnaway,  2  Coldw.  318;  s.c.  26  Am.  Dec.  225; 

(Tenn.)  246  ;  Stoughton  v.  Leigh,  1  Taunt.  410. 

James  v.  Field,  5  Heisk.  (Tenn.)  '  Van  Duyne  v.  Thayre,  14  Wend. 

394.  (N.  Y.)  233. 

Where  the  wife  joins  in  the  mortgage,  *  See  :   Smith  v.  Jackson,  2  Edw. 

she  releases  her  estate  to  tlie  Ch.  (N.  Y.)  28  ; 

mortgagee  merely,  and  to  hin  Bell  v.  Mayor  of  New  York,  10 

only  to  the  extent  necessary  for  Paige  Ch.  (N.  Y.)  49. 

the  purposes  of  the  instrument.  '  Mantz  v.   Buchanan,  1   Md.   Ch. 

See :  Young  v.   TarbeU,   37  Me.  202  ; 

509  ;  Jennison  v.  Hapgood,   31  Mass. 

Pickett  V.  Buckner,  45  Miss.  226  ;  (14  Pick.)  345  ; 

Bell  V.  Mayor  of  New  York,  10  Campbell  v.  Campbell,  30  N.  J. 

Paige  Ch.  (N.  Y.)  49,  54,  68  ;  Eq.  (3  Stew.)  415  ; 

Bank  v.  Arnold,  5  Paige  Ch.  (N.  Puffin  v.  Cox,  71  N.  C.  253  ; 

Y.)  38  ;  Caroon  v.  Cooper,  63  N.  C.  386  ; 

Matthewson  v.  Smith,  1  B.  I.  22.  Peckham  v.  Hadwen,  8  R.  1. 160  ; 

•  Mills  V.  Van  Voorhies,  20  N.  Y  Henagan  v.  Harllee,  10  Rich.  (S. 

412.  C.)  Eq.  285. 

'  See  :  Ante,  %  948.  See  :  Post,  §  981. 

=  Davis  V.  McDonald,  43  Ga.  305  ;  '  Boynton  v.  Sawyer,  35  Ala.  497  ; 

Gerry  v.  Stimson.  60  Me.  186.  Morgan  v.  Sackett,  57  Ind.  580  ; 

*  Sisk  V.  Smith,  6  111.  (1  GUm.)  503  ;  Hunsucker  v.  Smith,  49  Ind.  374  ; 
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the  mortgage  in  the  lifetime  of  the  husband,  and  is 
redeemed  by  the  husband  or  any  one  for  him,  the  widow 
will  be  entitled  to  dower  the  same  as  though  no  mort- 
gage had  ever  existed,^  and  without  being  required  to 
contribute  toward  the  fund  raised  for  the  discharge 
thereof ;  ^  but  where  the  mortgage  is  paid  by  one  having 
an  interest  in  the  equity  of  redemption,  as  by  one  to 
whom  the  husband  assigned  his  interest,  the  widow 
must  contribute  her  proportion^  if  she  would  have 
dower  ;  *  but  where  the  husband  assigns  his  interest  and 


Harrow  v.  Johnson,  3  Met.  (Ky.) 

578; 
Mantz  V.  Buchanan,  1  Md.  Ch. 

202; 
King  V.  King,  100  Mass.  224 ; 
Eossiter  v.  C!ossitt,  15  N.  H.  38  ; 
Warner  v.  Van  Aistyne,  3  Paige 

Ch.  (N.  y.)  513  ; 
Hohnes  i:  Hohnes,  3  Paige  Ch. 

(N.  Y.)  363 ; 
Campbell  r.  Murphy,  3  Jones  (N. 

C.)  Eq.  857 ; 
Matthewson  v.  Smith,  1  E.  I.  22  ; 
Keckeley  v.  Keckeley,  2  Hill  (S. 

C.)  Eq.  250  ; 
Henegan  v.  Harllee,  10  Rich.  (S. 

C.)  Eq.  285. 
■  Hatch  V.  Palmer,  58  Me.  271  ; 
Brown  i:  Lapham,  57  Mass.  (3 

Cush.)  551,  557 ; 
Eaton  V.  Simonds,  31  Mass.  (14 

Pick.)  98 ; 
Bolton  V.  Nallard,  13  Mass.  227  ; 
Swaine  i:  Perinp,   5  John.   Ch. 

(N.  Y.)  482 ;    s.c.  9  Am.  Dec. 

318; 
Ketchum  v.  Shaw,  28  Ohio  St. 

503; 
Carter  v.  Goodin,  3  Ohio  St.  75. 
-  Rossiter  v.  Cossit,  15  N.  H.  88. 
Compare :  Trowbridge  v.  Sypher, 

55  Iowa  352. 
3  Tlie  sliare  the  widow  mnst  contribute 

is  the  interest  during  life  on 

one-third    of  the  amoim^t   re- 
quired to  redeem,  or  its  equiva- 
lent. 
Greenbaum  v.  Austrian,   70  HI. 

591  ■ 
Bank  u.  Owens,  31  Md.  146,  336 ; 
Woods  V.  Wallace,  30  N.  H.  (10 

Post.)  384 ; 
Clough  V.  Elliott.SS  N.  H.  (3  Fost.) 

183; 
Eossiter  v.  Cossitt,  15  N.   H.  38 ; 
Cass  V.  Martin,  6  N.  H.  25  ; 
Hai'tshome  v.  Hartshorne,  3  N, 


J.  Eq.  (1  H.  W.  Gr.)  349 ; 
Eoss  V.  Boardman,  22  Hun  (X.  Y.) 

527; 
Evertson  i\  Tappen,  5  John.  Ch. 

(N.  Y.)482,  493; 
Swaine  r.  Perine,    5  John.  Ch. 

(N.   Y.)  483,  493  ;  s.c.  9  Am. 

Dec.  318 ; 
Bell  V.  Mavor  of  New  York,  10 

Paige  Ch.  (N.  Y.)  49.  71 ; 
House  V.  House,  10  Paige  Ch.  (N. 

Y.)  158  ; 
«  Cox  V.  Garst,  105  HI.  343  : 
Watson  V.  Clendenning,  6  Blackf . 

(Ind.)  477  ; 
Hatch  V.  Palmer,  58  Me.  271 ; 
Barbour  v.  Barbour,  46  Me.  9  ; 
Moore  v.  RoUios,  45  Me.  493 ; 
Simonton  r.  Gray,  34  Me.  50 ; 
WUkms  i-.  French,  20  Me.  Ill  : 
Carll  V.  Eutman,  7  Me.  (7  Greenl.) 

102; 
Bank  r.  Owens,  31  Md.  320  : 
Mantz  I'.Buchanan.lMd.Ch.  203; 
King  r.  King,  100  Mass.  224  ; 
McCabe  r.  Bellows,  73  Mass.  (7 

Gray)  148 ; 
Pynchon  v.   Lester,  72  Mass.  (6 

Gray)  314  ; 
Newton  V.  Cook,  70  Mass.  (4  Grar) 

46; 
Niles  V.  Nye,  54  Mass.   (13  Met.) 

135; 
Eaton  V.  Simonds,  31  Mass.  (14 

Pick.)  98 ; 
Huids  V.  BaUou,  44  N.  H.  619  ; 
Copp  r.   Hersey,   31   N.    H.   (11 

Fost.)  317 ; 
Woods  V.  Wallace,  30  N.  H.  (10 

Fost.)  384 ; 
Hastings  v.  Stevens,  29  N.  H.  (9 

Fost.)  564; 
Eossiter  v.  Cossitt,  15  N.  H.  38  ; 
Wheeler  v.  Morris,  3  Bosw.  (N. 

Y.)524i 
Swaine  v.  Perine,  5  John.Ch.  (N. 

Y.)  483  ;  s.c.  9  Am.  Dec.  318 ; 
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the  assignee  redeems  during  his  lifetime,  the  widow  will 
have  dower  in  the  premises,  after  her  husband's  death, 
without  contribution.^  Should  the  mortgagee  buy  in  the 
equity  of  redemption,^  or  the  holder  of  the  equity  buy 
in  the  mortgage,^  this  will  be  treated  as  a  redemption, 
although  a  merger  is  thereby  created,  and  the  widow  will 
be  given  dower.* 

Sec.  970.  Same— Mortgagee's  wife.— The  title  of  mort- 
gaged property  remaining  in  the  mortgagor  until  after  a 
sale  under  the  mortgage  and  the  passing  of  the  deed,  ^  the 
seisin  of  the  mortgagee  is  not  such  as  to  entitle  his  wife 
to  dower  in  the  lands  on  which  he  holds  a  mortgage.^ 

Sec.  9Y1.  Lands  not  fully  paid  for.- We  have  already 
seen  that  lands  held  by  an  incomplete  title  are  subject  to 
dower,'  but  where  lands  have  not  been  fully  paid  for,  the 


Bell  V.  Mayor  of  New  York,  10 

Paige  Ch.  (N.  Y.)  49  ; 
House  V.  Hoxise,  10  Paige  Ch.  (N. 

Y.)  158 ; 
Fox  V.  Pratt,  27  Ohio  St.  513  ; 
Wheatley's  Heirs  v.  CaUioun,  13 

Leigh  (Va.)  364;  s.c.  37  Am. 

Dec.  654. 
'  Eaton  V.  Simonds,   31  Mass.   (14 

Pick.)  98 ; 
Atkinson  v.  Stewart,  46  Mo.  510 ; 
Ketchum  v.   Shaw,  38  Ohio  St. 

503. 
See  :  Barbour  v.  Barbour,  46  Me. 

9; 
Pynchon  v.   Lester,  73  Mass.  (6 

Gray)  314 ; 
Newton  v.  Cook,  70  Mass.  (4  Gray) 

46. 
'  See  :    Campbell   v.    Knights,    36 

Me.  334;    s.c.    45    Am.    Dec. 

107; 
Van   Vronker    v.    Eastman,    48 

Mass.  (7  Met.)  157  ; 
Popkin    V.    Bumstead,    8    Mass. 

491  ;  S.C.  5  Am.  Dec.  113 ; 
Snyder  v.  Snyder,  6  Mich.  470  ; 
Woods  V.  WaUace,  30  N.  H.  (10 

Fost.)  384  ; 
Thompson  v.  Boyd,  S3  N.  J.  L. 

(3  Zab.)  518 ;  s.c.  31  N.  J.  L. 

(1  Zab.)  58 ; 
James  v.  Morey,  3  Cow.   (N.  Y.) 

246,  303 ;  s.c.  14  Am.  Dec.  475, 

491,493; 


Coates  V.  Cheever,  1  Cow.  (N.  Y.) 

460,  463,  479 ; 
Collins  V.  Torrey,  7  John.  (N.  Y.) 

278  ;  s.c.  5  Am.  Deo.  273  ; 
Hitchcock  V.  Harrington,  6  John. 

(N.  Y.)  290  ;  S.C.  5  Am.  Deo. 

339; 
Van  Duyne  v.  Thayre,  19  Wend. 

(N.  Y.)  163,  171 ; 
Denton  v.  Harris,  3  Mas.  C.  C. 

531,  539. 
^  Brown  v.   Lapham,   57  Mass.   (3 

Cush.)  551,  557  ; 
Woods  V.  Wallace,  30  N.  H.  (10 

Fost.)  384 ; 
Hartshorne  v.  Hartshome,  2  N. 

J.  Eq.  (1  H.  W.  Gr.)  349,  359. 
Begarded  as  assignee  of  mortgagee. 

In  such  cases  the  purchaser  is 

regarded  as  the  assignee  of  the 

mortgage. 
Carll  V.  Butman,  7  Me.  (9  Greenl.) 

102; 
McCabe  v.   Swap,   96  Mass.   (14 

AUen)  188 ; 
Gibson  v.  Crehore,  33  Mass.  (5 

Pick.)  146 ; 
Russell  V.  Austin,  1  Paige  Ch.  (N. 

Y.)  193. 
*  See  :  Post,  Book  IV.,  "  Merger.'' 
«  See  :  Ante,  §  969. 
'  Crittenden  v.  Johnson,  6  Ark.  44  ; 
Foster  v.  Dwinnell,  49  Me.  44  ; 
4  Kent  Com.  (13th  ed.)  43. 
■<  See  :  Ante,  §  967. 
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wife  Tvill  not  be  entitled  to  dower  rights  therein,  unless 
the  contract  is  fuUy  carried  out,  because  where  the  ven- 
dor retains  the  legal  title  in  the  land  as  security  for  the 
payment  of  the  purchase-money,  this  is  superior  to  the 
wife's  right  of  dower,^  and  the  vendor's  equitable  Uen  is 
paramount  to  the  widow's  rights. ' 


'  Bimie  r.  Main,  29  Ark.  591 ; 

Thorn  r.  Ingraham,  25  Ark.  53 ; 

Day  V.  Solomon,  40  Ga.  32 ; 

dements  c.  Bostwick,  oS  Ga.  1 : 

MaUn  V.  Cleat,  4  Ind.  535  ; 

Crane  r.  Palmer,  S  Blackf.  (Ind.) 
120; 

Thomas  r.  Hanson,  44  Iowa  651 ; 

Barnes  v.  Gar.  7  Iowa  26  ; 

McGlnre  r.  Harris,  12  B.  Men. 
(Ky.)  261  ; 

Willen  V.  Beattr,  12  B.  Mon.  (K^v.) 
172  ; 

Naz  Lit.  r.  Lowe,  1  B.  Mon.  (Ky.) 
257  : 

Glenn  v.  Hark,  53  ild.  5*0  : 

MiUer  [•.  Stump,  3  GiU(iId.)  3W; 

Cocke  V.  B.^iley,  42  Miss.  81 ; 

Walton  !•.  Hargroves,  42  iliss.  IS  : 
s.c.  97  Am.  Dec.  429  ; 

Warner  r.  Tan  Alstme,  3  Paige 
Ch.  (X.  T.)  513  ; 

Kirby  r.  Dalton,  1  Dev.  (>'.  C.) 
E.1.  195  : 

Firestone  r.  Firestone,  2  Ohio  St. 
415; 

Pritts  V.  EitcheT,  29  Pa.  St.  71  ; 

Bovd  V.  Martin,  9  Heisk.  (Tenn.) 
383; 

Wilson  r.  Davisson,  2  Rob.  (Va.) 
884. 

Where  grantse  of  land  esecntss  mort- 
gage thereon  at  time  he  takes  his 
deed,  to  secure  the  payment  of 
the  purchase-money,  he  has 
but  an  instantaneous  seisin, 
which  does  not  entitle  his  wife 
to  dower. 

Estave  r.  Lepretre,  21  Ala.  501  ; 
s.c.  56  Am.  Dec.  266  ; 

Smith  V.  Stanley,  37  Me.  11  ;  s.c. 
5S  Am.  Dec.  771  ; 

Henisler  v.  Xickum,  3-S  Mil.  270, 
277; 

Eawlins  r.  Lowndes,  34  Md.  639, 
643. 

See  :  Post,  §  993. 

And  she  has  no  different  right  in 
case  the  mortgage  is  made  to  a 
third  person,  who  pays  the  con- 
sideration in  pursuance  of  ii 
previous  agreement  between 
the  parties. 


Smith  r.  Stanley,  37  Me.  11 ;  s.c. 
5S  Am.  Dec.  771. 

But  in  Hitchcock  c.  Harrington, 
6  John.  (N.  Y.>  220  :  s.c.  5  Am. 
Dec.  229,  a  grantor  conveyed 
land,  taking  "back  at  the  same 
time  a  mortgage  to  secure  the 
purchase-money.  The  grantee 
died  while  in  possession,  after 
the  mortgage  was  due  and  un- 
satisfied. A  tenant  took  a  re- 
lease of  the  land  from  the 
grantee's  heir,  and  x>^d  off  the 
mortgage.  After  the  lapse  of 
twenty-five  years,  the  widow 
of  the  grantee  brought  action 
to  recover  dower  in  the  land. 
It  was  held  that  she  was  en- 
titled to  dower  and  damages 
from  the  death  of  her  husband. 
-  Bovd  f.  Martin,  9  Heisk  (Tenn.) 
aSo  : 

Tliompson  v.  Cochran,  7  Humpl>. 
(Tenn.)  72,  73  ;  s.c.  46  Am.  Dec 
68; 

Wheatley's  Heirs  r.  Calhoun.  12 
Leigh  (Va.)  264 ;  s.c  37  Am. 
Dec.  6*4. 

Widow's  dower  in  lands  held  imder 
contract  of  purchase  made  by 
her  husband  in  his  life  time 
is  subordinate  to  the  right 
of  the  vendor  or  his  grantee  to 
sell  the  land  for  the  payment  of 
the  balance  of  the  purchase- 
price  remaining  due.  Subject 
to  such  payment,  she  is  entitled 
to  dower ;  and  she  may  have 
the  land  sold  to  pay  tlie  debt, 
and  be  endowed  of  one-third  of 
the  money  remaining  after 
such  payment. 

Tliompson  v.  Cochran,  7  Humph. 
(Tenn.) 72  ;  s.c.  46  Am.  Dec.68. 

A  deed  of  tmst,  as  well  as  a  mort- 
gage, is  superior  to  the  widow's 
right  of  dower,  when  it  is  given  I 
to  secure  the  payment  of  the 
purchase-price  of  the  land, 

McCatilev  v.  Grimes.  2  Gill  &  J. 
(.Md.)31S  ;  s.c.  20  Am.  Dec.  434; 

Clark  r.  Monroe,  14  Mass.  331. 
352; 
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Sec.  972.  Lands  redeemed.— We  have  already  seen  ^  that 
where  the  mortgage  debt  has  been  paid  by  the  husband, 
or  by  another  for  him,  during  his  lifetime,  on  his  death, 
the  widow  will  be  entitled  to  dower  in  the  lands,  and  the 
tenant  cannot  avail  himself  of  such  mortgage,  though 
standing  in  his  own  name,  to  defeat  the  widow's  claim  of 
dower.  ^  And  where  a  person  takes  a  mortgaged  property 
and  expressly  or  impliedly  assumes  and  agrees  to  pay  the 
mortgage  debt,  and  the  mortgage  is  afterwards  paid  and 
satisfied  by  such  person,  or  by  some  one  whose  duty  it 
was  to  pay  it  by  reason  of  acting  or  holding  under  the 
mortgage,  this  will  entitle  the  wife  to  dower,  where  she 
has  not  joined  her  husband  in  the  execution  of  the  mort- 
gage, even  though  the  party  so  paying  and  satisfying  the 
mortgage  should  take  an  assignment  thereof  ;  ^  but  where 
the  owner  of  the  equity  of  redemption  purchases  the 
mortgage  on  the  premises,  or  redeems  the  property,  the 


Bird  V.  Gardner,  10  Mass.   364; 

s.o.  6  Am.  Dec.  137  ; 
Holbrook  v.  Tinney,  4  Mass.  566  ; 

S.O.  3  Am.  Dec.  243  ; 
Stow  V.  Tiff t,  15  John.  (N.  Y.)  458  ; 

s.c.  8  Am.  Dec.  266  ; 
Wheatley's  Heirs  v.  Calhoun,  12 

Leigh  "(Va.)  264;  s.c.   37   Am. 

Dec.  654 ; 
Gilliman  v.  Moore,  4  Leigh  (Va.) 

30  ;  s.c.  24  Am.  Dec.  704. 
'  See :  Ante,  §  971. 
'  Hatch  V.  Pahner,  58  Me.  271 ; 
Thompson  v.  Hey  wood,  129  Mass. 

401; 
Putnam  v.  Callamore,  120  Mass. 

454; 
McCabe  v.   Swap,   96  Mass.  (14 

Allen)  188 ; 
Wade  V.   Howard,   23    Mass.   (6 

Pick.)  492 ; 
Hitchcock  V.  Harrington,  6  John. 

(N.  Y.)  290  ;  s.c.  5  Am.  Dec. 

229 
=  Hatch  V.  Palmer,  58  Me.  271 ; 
Kneeland  v.  Moore,  138  Mass.  198, 

199; 
Locke  V.  Homer,  131  Mass.   93, 

108; 
Thompson  u  Heywood,  129  Mass. 

401; 
Tucker  v.  Crowley,  127  Mass.  400, 

401: 
Carlton  V.  Jackson,  121  Mass.  592; 
Putnam  v.  Callamore,  120  Mass. 

454; 


Wadsworth  v.  Williams,  100 
Mass.  126  ; 

McCabe  v.  Swap,  96  Mass.  (14 
Allen)  188 ; 

Kilborn  v.  Bobbins,  90  Mass.  (8 
Allen)  466 ; 

Newton  ?J.  Cook,  70  Mass.  (4  Gray) 
46; 

Bolton  V.  Ballard,  13  Mass.  337. 

An  express  stiimlation  that  the 
grantee  shall  assume  an  exist- 
ing mortgage  upon  the  land,  as 
a  part  of  tlie  consideration  of 
the  deed,  and  save  the  gran- 
tor harmless  therefrom,  the 
payment  of  that  amount  by  the 
grantee  and  an  assignment  of 
the  mortgage  to  him  will  oper- 
ate as  anextinguisliment  of  the 
mortgage ;  and  the  grantor's 
widow^  may  maintain  a  writ  of 
dower  against  the  grantee  or 
his  assigns,  although  she  joined 
in  the  mortgage  for  the  purpose 
of  releasing  dower. 

McCabe  v.  Swap,  96  Mass.  (14 
Allen)  188. 

Same — Parol  evidence  will  not  bn 
competent  in  such  suit  to  show 
that  the  parties  to  the  deed 
intended  that  the  mortgage 
should  be  kept  alive. 

McCabe  v.  Swap,  96  Mass.  (14 
Allen)  m. 

Taking  lands,  subject  to  mortgage. — 
If  one  buys  land  by  a  warranty 
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widow  is  only  entitled  to  dower  by  contributing  her  por- 
tion of  the  mortgage  debt.-' 

Sec.  973.  Lands  sold  by  an  assignee.— It  is  a  general 
principle  that  a  judicial  sale  will  bar  the  wife's  right  of 
dower ;  but  this  does  not  apply  to  a  sale  of  the  husband's 
lands,  made  by  assignee  in  bankruptcy  in  pursuance  of 
an  order  of  the  bankrupt  court  directing  the  sale  to  be 
made.^ 

Sec.  974.  Lands  wild  and  uncultivated.— The  general  rule 
in  this  country  is  that  the  widow  is  entitled  to  dower 
in  all  lands  owned  by  her  husband  during  coverture, 
whether  they  be  wild  and  unproductive,  or  improved  and 
cultivated.* 


deed,  subject  to  a  mortgage 
without  any  recital  that  he  as- 
sumes or  agrees  to  pay  the 
mortgage,  he  is  not  bound  to 
do  so ;  and  if  he  takes  an  as- 
signment of  the  mortgage  to 
himself,  the  mortgage  is  not 
thereby  discharged. 

Tucker  v.  Crowley,  127  Mass.  400, 
401; 

Strong  V.  Converse,  90  Mass.  (8 
Allen)  557 ;  s.o.  85  Am.  Dec. 
732. 

But  if  he  assumes  the  payment  of 
the  mortgage  by  the  deed  to 
him,  he  cannot  after  paying  it 
keep  it  on  foot  against  the  mort- 
gagor by  an  assignment  to  him- 
self. 

Tucker  v.  Crowley,  127  Mass.  400, 
401; 

McCabe  v.  Swap,  96  Mass,  (14 
Allen)  188. 

See  :  also,  Carlton  r.  Jackson,  121 
Mass.  592  ; 

Putnam  v.  CoUamore,  120  Mass. 
454. 
'  Bank   of   Commerce   v.    Owens, 
1  Md.  320;    s.c.   1  Am.   Eep. 
60. 

See:  Tuoker  v.  Crowley,  127 
Mass.  400,  401 ; 

McCabe  ■;;.  Swap,  96  Mass.  (14 
AUen)  188 ; 

Kilbom  V.  Eobbins,  90  Mass.  (8 
Allen)  466  ; 

Savage  w.  HaU,  78  Mass.  (12  Gray) 
863; 


Hunt  V.  Hunt,  31  Mass.  (14  Pick.) 

374;  s.c.  25  Am.  Dec.  400  ; 
Gibson  v.   Crehore,  20  Mass.   (3 

Pick.)  475. 
5  Ketchum  v,  Shaw,  28  Ohio  St. 

503; 
Lazear  v.  Porter,  18  Bank  Reg. 

549  ;  s.c.  8  Cent.  L.  J.  126. 
See  :  Posf, section  IX.,  "Barring 

Dower." 
*  Pike  V.  Underbill,  24  Ark.  124 ; 
Chapman  v.  Schroeder,  10   Ga. 

321  * 
Schne'bly  v.  Schnebly,  2S  111.  116, 

166; 
Hickman  v.  Irvine,  3  Dana  (Kv.) 

121 :  ^ 

Campbell  v.  Campbell,  2  Doug. 

(Mich.)  141 ; 
Brown  v.  Richards,  17  K.  J.  Eq. 

(2  C.  E.  Gr.)  32  ; 
Jackson  ex  d.  Beekroan  v.  Sel- 

lick,  8  John.  (N.  Y.)  263  ; 
Jackson  ex  d.  Church  v.  Brown- 
son,  7  John.  (N.  Y.)  227  ;  s.c.  5 

Am.  Dec.  258  ; 
Walker  v.    Schuyler,  10  Wend. 

(N.  Y.)480; 
Joyner  v.  Speed,  68  N.  C.  236  ; 
Allen  V.  McCoy,  8  Ohio  418,  464  ; 
Owens  V.  Hyde,  6  Yerg.  (Tenn.) 

334 ;  S.C.  27  Am.  Dec.  467  ; 
Wilson  V.  Smith,  5  Yerg.  (Tenn.) 

379; 
Hastings  V.  Chunckleton,3  Yeatea 

(Pa.)  261 ; 
Findlay  v.  Smith,  6  Munf.  (Va.) 

181, 134 ;  s.c.  8  Am.  Deo.  733. 
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In  Maine,^  Massachusetts,^  and  New  Hampshire,^  how- 
ever, adherence  is  given  to  the  old  English  rule  as  declared 
by  Bracton,*  which  denied  to  the  widow  dower  out  of 
wild  and  uncultivated  lands,  unless  they  were  used  in 
connection  with  a  cultivated  farm,  or  tenements,  to  supply 
estovers ;  *  the  theory  being  that  the  widow  could  not 
make  use  of  such  lands,  for  the  reason  that  they  were 
not  valuable  unless  cleared  and  cultivated,  and  if  she  at- 
tempted to  clear  and  cultivate  them  she  would  be  guilty 
of  waste,  and  forfeit  her  estate.^ 

In  those  states  where  the  New  England  rule  prevails 
as  to  dower  lands,  all  lands  are  to  be  considered  "  in  a 
state  of  cultivation  "  when  they  are  not  in  their  original 
state  of  nature,  or,  after  having  been  cleared  and 
worked,  have  not  reverted  to  a  similar  state ; '  and 
the  widow  may  claim  dower  in  such  lands,  although  they 
yield  no  net  income.^ 

Sec.  975.  Merged  estates.— We  have  already  seen  that 
where  the  holder  of  the  equity  of  redemption  who  pur- 
chase?  the  outstanding  mortgage  is  under  an  express  or 
impUed  obligation  to  pay  the  same,  that  this  purchase 
wUl  constitute  a  payment  and  discharge  of  the  lien,  so 
as  to  let  the  widow  of  the  mortgagor  into  dower,  even 
though  he  takes  a  formal  assignment  thereof  to  himself,* 
notwithstanding  the  well-established  principle  that  when 

1  Lathrop  v.  Foster,  51  Me.  367  ;  See  :  Shattuck  v.  Gregg,  40  Mass. 

Ford  V.  Irskine,  50  Me.  237  ;  (23  Pick.)  88  ; 

Stevens  v.  Owens,  25  Me.  94.  '  Fuller  v.  Watson,  7  N.  H.  341 ; 

Plats  covered  by  tide-water. — But  it  Johnson  v.  Perjey,  3  N.  H.  56  ; 

is  said  in  the  case  of  Brackett  s.c.  9  Am.  Dec.  35. 

V.   Persons  Unknown,  53  Me  *  Nihil  clamare  poterit  mulier  in 

238 ;  s.c.  87  Am.  Dec.  548,  that  dotem  suam,  nisi,  quod  uti  et 

a  widow  is  entitled  to  dower  in  frui  possit  de  rebus  dotalibus 

flats  owned  by  her   husband,  sine     vasto,    destructione   vel 

although  they  are  covered  by  exilio.    Bract.  315. 

tide-waters,  and  remain  unim-  'Bee  :  Ante,  §  653,  et  seq. 

proved  down  to  the  time  of  his  '  Whiter.  Cutler,  34 Mass.  (17  Pick.) 

death.  248. 

*  White  V.  Cutler,  34  Mass.  (17  Pick.)  See :  "Webb  v.  Townsend,  18  Mass. 

248  ;  (1  Pick.)  31  ;  s.c.  11  Am.  Dec. 

White  V.   Willis,    34   Mass.    (17  133; 

Pick.)  143  ;  Conner  v.  Shepherd,  15  Mass.  164. 

Webb  V.  Townsend,  18  Mass.  (1  '  Johnson  v.  Perley,  3  N.  H.  56  ;  s.c. 

Pick.)  21  ;    s.c.   11   Am.   Dec.  9  Am.  Dec.  35. 

133  ;  '  Johnson  v.  Perley,  3  N.  H.  56  ;  s.c. 

Conner   v.  Shepherd,    15    Mass.  9  Am.  Dec.  35. 

164.  9  See :  ^nfe,  §  969. 
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a  greater  and  a  less  estate  meet  in  the  same  person,  without 
any  intermediate  estate,  the  less  at  once  merges  into  the 
greater  ;  ^  hut  where  the  purchaser  of  an  estate  subject 
to  a  mortgage,  or  of  an  equity  of  redemption,  in  order  to 
protect  his  interests,  pays  off  the  mortgage  and  takes  an 
assignment  thereof  to  himself,  the  mortgage  is  not  there- 
by discharged  and  the  widow  of  the  mortgagor  cannot 
maintain  an  action  for  dower  against  him  ;  ^  and  even 
without  a  formal  assignment  he  is  to  be  deemed  the  equi- 
table assignee,  where  his  interest  so  requires,  unless  it 
plainly  appears  that  the  intention  was  to  discharge  the 
mortgage  and  relieve  the  estate.* 


James  v.  Morey,  2  Cow.  (N.  Y.) 
246  ;  S.C.  14  Am.  Dec.  475  ; 

2  Bl.  Com.  177. 

See  :  Post,  book  IV.,  "  Merger.'' 
Strong  V.  Converse,  90  Mass.  (8 
Allen)  557  ;  s.c.  85  Am.  Dec. 
733. 

See  :  Rooker  v.  Benson.  83  Ind. 
250,  260 ; 

Tucker  v.  Crowley,  137  Mass.  400, 
401; 

Tooniey  v.  McLean,  105  Mass. 
124; 

McCabe  v.  Swap,  96  Mass.  (14 
Allen)  188,  191  ; 

Pitts  V.  Aldrich,  93  Mass.  (11 
AUen)  39,  41 ; 

Hunt  V.  Hunt,  31  Mass.  (14  Pick.) 
374,  383 ;  s.c.  35  Am.  Dec.  400, 
406; 

Gibson  v.  Crehore,  20  Mass.  (3 
Pick.)  475 ; 

Popktn  V.  Bumstead,  8  Mass.  491 ; 
s.c.  5  Am.  Dec.  113. 

Fopkin  V.  Bumstead  discussed. — In 
Eaton  V.  Simonds,  31  Mass.  (14 
Pick.)  98,  107,  the  court  say 
that  in  Popkin  v.  Bumstead, 
supra,  the  defendant "  had  pur- 
chased of  the  administrator  of 
the  mortagor,  and  thereby  ac- 
quired the  same  right  which 
the  administrator  would  have 
had  if  he  had  paid  off  the  mort- 
gage for  the  benefit  of  the  heirs. 
The  mortgage  was  paid  off  after 
the  death  of  the  mortgagor, 
when  the  widow's  right  of 
dower  had  become  perfect,  and 
it  might  therefore  be  supposed 
that  she  was  not  entitled  to 
dower  without  contributing 
her   share  of  the  redemption 


money,  and  that  the  case  came 
within  the  principle  laid  down 
in  Gibson  v.  Crehore,  20  Mass. 
(3  Pick.)  475,  482,  that  where 
several  are  interested  in  an 
equity  of  redemption,  and  one 
only  is  willing  to  redeem,  he 
must  pay  the  whole  mortgage 
debt ;  and  in  such  case  he  is, 
in  a  court  of  equity,  considered 
as  assignee  of  the  mortgage, 
and  as  standing  after  such  re- 
demption in  the  place  of  the 
moi-tgagee  in  relation  to  the 
other  owners  of  the  equity. 
Unless  the  case  of  Popkin  v. 
Bumstead  can  be  supported  on 
such  distinction,  it  is  difficult 
to  perceive  any  legal  or  equi- 
table ground  on  which  it  can 
stand.  It  is  difficult,  also,  to 
say  how  that  case  could  be 
decided  on  rules  of  equity,  it 
being  an  action  at  law  ;  but 
unless  the  principle  of  contri- 
bution does  apply,  the  case 
seems  opposed  to  the  whole 
current  of  authorities." 
'  See  :  Simonton  v.  Gav.  34  Me.  50  ; 

Ryer  v.  Gass,  130  Mass.  227,  329  ; 

Tucker  v.  Crowley,  127  Mass.  400, 
401  ; 

Carlton  ■y.Jackson,  121  Mass.S93  ; 

Putnam  v.  CoUamore,  130  Mass. 
45^,458; 

Swett  V.  Sherman,  109  Mass.  331  ; 

Toomey  w.JV[cLean,  105  Mass.  172; 

Wadsworth  v.WUliams,  100  Mass. 
136,  131 ; 

McCabe  v.   Swap,   96  Mass.   (14 
Allen)  188  ; 

Butler  V.  Seward,  93  Mass.   (10 
Allen)  466 ; 
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The  general  rule  in  this  matter  is  that  the  intention 
governs  as  to  the  merger  in  equity.     If  the  intention  is 


Kilborn  v.  Robbins,  90  Mass.  (8 
Allen)  464  ; 

Strong  V.  Converse,  90  Mass.  (8 
Allen)  557  ;  s.c.  85  Am.  Deo. 
733; 

Evans  v.  Kimball,  83  Mass.  (1 
Allen)  241  ; 

Savage  v.  Hall,  78  Mass.  (12  Gray) 
363,  365  ; 

Grover  v.  Thatcher,  70  Mass.  (4 
Gray)  526  ; 

Brown  v.  Lapham,  57  Mass.  (3 
Gush.)  551 ; 

Loud  V.  Lane,  49  Mass.  (8  Met.) 
517,  518  ; 

Fi-eeman  v.  McGaw,  32  Mass.  (15 
Pick.)  82  ; 

Eaton  V.  Simonds,  31  Mass.  (14 
Pick.)  98,  104  : 

Hunt  V.  Hunt,  31  Mass.  (14 
Pick.)  374  ;  s.c.  25  Am.  Dec.  400; 

Barker  v.  Parker,  21  Mass.  (4 
Pick.)  505  : 

Gibson  v.  Crehore,  20  Mass.  (3 
Pick.)  475  ; 

Hinds  V.  BaUou,  44  N.  H.  619  ; 

Hutohins  v.  Carleton,  19  N.  H. 
487; 

James  v.  Moray,  2  Cow.  (N.  Y.) 
246  ;  s.c.  14  Am.  Dec.  475  ; 

James  v.  Johnson,  6  John.  Cli. 
(N.  Y.)  417  ; 

Gardner  v.  Astor,  3  John.  Ch.  (N. 
Y.)  55  ;  s.c.  8  Am.  Dec.  465. 

Where  the  holder  of  a  subsequent 
mortgage  pays  off  the  previous 
mortgage  he  has  the  right  to 
elect  vsrhether  such  payment 
shall  extinguish  the  same,  or 
to  take  the  assignment  of  it  to 
keep  up  the  incumbrance  for 
his  own  benefit,  and  to  protect 
himself  against  intervening  in- 
cumbrances. 

Loud  V.  Lane,  49  Mass.  (8  Met.) 
517,  518. 

Citing :  Barker  v.  Parker,  21 
Mass.  (4  Pick.)  505  ; 

Gibson  v.  Crehore,  20  Mass.  (3 
Pick.)  482  ; 

James  v.  Morey,  2  Cow.  (N.  Y.) 
246  ;  s.c.  14  Am.  Dec.  475  ; 

Gardner  v.  Astor,  3  John.  Ch.  (N. 
Y.)  55  ;  S.C.  8  Am.  Dec.  465. 

It  is  the  well-settled  rule  that  where 
the  purposes  of  justice,  require 
that  the  payment  of  the  mort- 
gage debt  shall  be  regarded  as 
an  assignment   instead  of  an 


extinguishment  of  the  moi-t- 
gage,  it  will  be  held  to  so 
operate. 

Swett  V.  Sherman,  109  Mass.  231, 
233. 

Citing  :  McCabe  v.  Swap,  96  Mass. 
(14  Allen)  188 ; 

Butler  V.  Seward,  92  Mass.  (10 
Allen)  466  ; 

Evans  v.  Kimball,  83  Mass.  (1 
Allen)  240 ; 

Grovei  v.  Thatcher,  70  Mass.  (4 
Gray)  526  ; 

Barker  v.  Parker,  21  Mass.  (4 
Pick.)  505  ; 

Gibson  v.  Crehore,  20  Mass.  (3 
Pick.)  475. 

Without  any  written  assignment, 
a  payment  of  the  entire  mort- 
gage debt  may  give  to  the  party 
jnaking  the  payment  the  rights 
of  an  equitable  mortgagee  and 
subi'ogate  him  to  the  position 
of  the  original  mortgagee. 
Whether  the  payment  of  the 
entire  amount  due  shall  operate 
as  a  discharge  of  the  debt,  or 
as  a  purchase  and  assignment  of 
the  mortgage,  depends  not  so 
much  on  the  form  of  the  words 
as  on  the  relations  subsisting 
between  the  parties  advancing 
money,  and  the  party  execut- 
ing the  release  or  transfer,  and 
their  relative  duties. 

Ryer  v.  Gass,  130  Mass.  337,  229. 

See  :  Brown  ■;;.  Lapham,  57  Mass. 
(3  Cush.)  551 ; 

Gibson  v.  Crehore,  20  Mass.  (3 
Pick.)  475. 

A  purchaser  of  the  equity  of  re- 
demption taking  an  assignment 
of  the  mortgage,  this  shall  or 
shall  not  operate  as  an  extin- 
guishment of  the  mortgage 
according  to  the  interest  of  the 
parties  taking  the  assignment, 
and  according  to  the  real  intent 
of  the  parties. 

Eaton  V.  Simonds,  31  Mass.  (14 
Pick.)  98,  104. 

See :  McCabe  v.  Swap,  96  Mass. 
(14  Allen)  188 ; 

Kilborn  v.  Robbins,  89  Mass.  (8 
Allen)  366 ; 

Savage  v.  Hall,  69  Mass.  (3  Gray) 
363,  365 ; 

Hunt  V.  Hunt,  31  Mass.  (14  Pick.) 
374; 
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expressed,  it  controls  ;  if  the  interest  of  the  party  require 
the  incumbrance  to  be  kept  alive,  his  intention  to  take 
the  assignment  will  be  inferred  ;  but  if  his  vested  interests 
are  not  opposed  to  merger,  then  a  merger  will  take  place 
according  to  his  presumed  intention.^ 


Gibson  v.  Crehore,  20  Mass.  (3 
Pick.)  483. 

But  Cliief  Justice  Savage  says, 
in  the  case  of  Coates  v.  Cheever, 
1  Cow.  (N.  Y.)  460,  that  "  the 
spirit  of  the  cases  seems  to  be 
this  :  that  where  the  tenant  in 
possession  enters  by  virtue  of  a 
purchase  from  the  mortgagor, 
then  the  subsequent  purchase 
of  the  mortgage  by  him  is  an 
extinguishment."  And  tliat 
case  was  decided  upon  tliat 
principle.  The  same  principle 
is  laid  down  in 

James  v.  Morey,  3  Cow.  (N.  Y.) 
301; 

Gardner  v.  Astor,  3  John.  Ch. 
(N.  Y.)  53  ;  s.c.  8  Am.  Dec.  465  ; 

Forbes  v.  MofEatt,  18  Ves.  390. 
Hart  V.  Chase,  46  Conn.  207  ; 

Delaware  &  H.  C.  Co.  v.  Bonnell, 
46  Conn.  9 ; 

Mallory  v.  Hitchcock,  39  Conn. 
127; 

Bassett  v.  Mason,  18  Conn.  131 ; 

Lockwood  V.  Sturdevant,  6  Conn. 
373; 

Knowles  v.  Lawton,  18  Ga.  476  ; 

Meacham  v.  Steele,  93  111.  135 ; 

^tna  Life  Ins.  Co.  v.  Corn,  89  111. 
170; 

Worcester  National  Bank  v. 
Cheeney,  87  111.  602  ; 

Dumphy  v.  Riddle,  86  111.  23  ; 

Richardson  v.  Hockenhtdl,  85  111. 
124; 

Huebsch  v.  Scheel,  81  111.  281 ; 

Robins  v.  Swain,  68  111.  197  ; 

Fowler  v.  Fay,  62  111.  375  ; 

Clark  V.  Laughlin,  63  111.  278 ; 

LiUy  V.  Palmer,  51  111.  331 ; 

Edgarton  v.  Young,  43  111.  464 ; 

Smith  V.  Ostermeyer,  68  Ind.  433  ; 

First  Natl  Bank'of  Waterloo  v. 
Elmore,  58  Iowa  541 ; 

Shimer  v.  Hammond,  51  Iowa401 ; 

Lyon  V.  Mcllvaine,  34  Iowa  9 ; 

Wilhelmi  v.  Leonard,  13  Iowa 
331; 

White  V.  Hampton,  13  Iowa  359  ; 

Simonton  v.  Gray,  34  Me.  50 ; 

Given  v.  Man-,  27  Me.  313  ; 

Holden  v.  Pike,  24  Me.  437 ; 


Polk  V.  Reynolds,  31  Md.  106  ; 
Tucker    v.   Crowley,   137    Mass. 

400; 
New    England    Jewelry    Co.    v. 

Merriam,  84  Mass.  (3  Allen)  390  ; 
Evans  v.   Kimball,   83  Mass.   (1 

Allen)  340,  243 ; 
Savage  v.  Hall,  78  Mass.  (13  Gray) 

363; 
Grove  v.  Thatcher,   70  Mass.  (4 

Gray)  526 ; 
Brown  v.  Lapham,  57  Mass.   (3 

Cush.)  551  ; 
Loud  V.  Lane,  49  Mass.  (8  Met.) 

517  519  * 
Hunt'u.  Hunt,  31  Mass.  (14  Pick.) 

374; 
Gibson  v.   Crehore,   20  Mass.  (3 

Pick.)    475;   s.c.   23    Mass.   (5 

Pick.)  146 ; 
Tower  v.  Divine,  37  Mich.  448  ; 
Snyder  v.  Snyder,  6  Mich.  470  ; 
Davis  V.  Pierce,  10  Minn.  376  ; 
Christian  v.   Newberry,   61  Mo. 

446  ; 
Clark  'v.  Clark,  56  N.  H.  105  ; 
Stantons  v.  Thompson,  49  N.  H. 

373  • 
Hinds' i;.  Ballou,  44  N.  H.  619  ; 
Moore  v.  Beason,  44  N.  H.  215  ; 
Drew  V.  Rust,  36  N.  H.  335  ; 
Bell  V.  Woodward,  34  N.  H.  90  ; 
Weld  V.  Sabin,  20  N.  H.  533  ; 
Hoppock  V.  Ramsey,  28  N.  J.  Eq. 

(1  Stew.)  413 ; 
Hinchman  v.  Emans,  1  N.  J.  Eq. 

(1  Saxt.)  100  ; 
New  Jersey  Ins.  Co.  v.  Meeker, 

40  N.  J.  L.  (13  Vr.)  18  ; 
Mulford  V.  Peterson,  35  N.  J.  L. 

(6  Vr.)  127  ; 
Duncan  v.  Smith,  31  N.  J.  L.  (3 

Vr.)  335  ; 
Van  Wagenen  v.  Brown,  36  N.  J. 

L.  (3  Dutch.)  196  ; 
Grellet  v.  Heilshorn,  4  Nev.  536 ; 
Judd  V.  Seekins,  63  N.  Y.  366  ; 
Purdy  V.  Huntington,  42  N.  Y. 

334; 
Sheldon  v.   Edwards,   35   N.  Y. 

379; 
Bascom  v.  Smith,  34  N.  Y.  330  ; 
Hancock  v.  Hancock,  23  N.  Y. 

568; 
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Sec.  9Y6.  Mines,  mineral  lands,  and  quarries.— A  widow 
is  entitled  to  dower  in  mines  and  quarries  open  and 
worked  ^  during  the  lifetime  of  the  husband,^  and  worked 


Clift  V.  White,  12  N.  Y.  519  ; 
Spencer  v.  Ayrault,  10  N.  Y.  302  ; 
Campbell  v.  Vedder,  1  Abb.  App. 

Dec.  (N.  Y.)  395  ;  s.c.  7  Keyes 

174; 
Angel  V.  Boner,  38  Barb.  (N.  Y.) 

435; 
McGlven  v.  Wheelock,  7  Barb. 

(N.  y.)  33  ; 
James  v.  Morey,  3  Cow.  (N.  Y.) 

246; 
Stan-  V.  Ellis,  6  John.  Ch.  (N.  Y.) 

393; 
Gardner  v.  Astor,  3  John.  Ch.  53  ; 
Vanderkemp  v.  Shelton,  11  Paige 

Ch.  (N.  Y.)  38  ; 
Skeel  V.  Spraker,  8  Paige  Ch.  (N. 

Y.)  183  ; 
White  V.  Knapp,  8  Paige  Ch.  (N. 

Y.)  173 ; 
Loomer  v.  Wheelwright,  3  Sandf . 

Ch.  (N.  Y.)  135,  .157  ; 
Bell  V.  Tenny,  39  Ohio  St.  340  ; 
Jordan  v.  Forlong,  19  Ohio  St. 

89; 
Besser  v.  Hawthorn,  3  Oreg.  139  ; 
Atkinson   v.   Morrissy,   3    Oreg. 

333  ' 
Duncan  v.  Drury,  9  Pa.  St.  332 ; 
Moore  v.  Harrisburgh   Bank,    8 

Watts  (Pa.)  138; 
WaUace  v.  Blair,  1   Grant  (Pa.) 

75  ; 
Knowlesi'.  Carpenter,  8  R.  I.  548; 
Carter  v.  Taylor,  3  Head  (Tenn.) 

30; 
BuUard  v.  Leach,  37  Vt.  491  ; 
Walker  v.  Baxter,  26  Vt.  710  ; 
Slocum  V.  Catlin,  33  Vt.  137  ; 
Scott  V.  Webster,  44  Wis.  185  ; 
Aiken  v.  Milwaukee  &  St.  P.  R. 

Co.,  37  Wis.  469; 
Webb  V.  Meloy,  33  Wis.  319. 
1  A    temporary     opening    and     work- 
ing will  not  suffice  to  give  the 

widow  a  right  of  dower  in  such 

mines. 
Lenfers  v.  Henke,  73  111.  405  ;  s.c. 

24  Am.  Rep.  263. 
See  :  Ante,  §  585. 
■'  Lenfers  v.  Henke,  73  111.  405  ;  s.c. 

24  Am.  Dec.  363  ; 
Hendrix  v.  McBeth,  61  Ind.  473  ; 

S.C.  38  Am.  Rep.  680 ; 
Stevens  v.  Stevens'  Heirs,  3  Dana 

(Ky.)  371 ; 
Moore  v.  RoUins,  45  Me.  493  ; 


Russell  V.  Russell,  81  Mass.  (15 
Gray)  159  ; 

Adams  v.  Briggs  Iron  Co.,  61 
Mass.  (7  Cush.)  361,  367  ; 

Billings  V.  Taylor,  37  Mass.  (10 
Pick.)  460;  s.c  20  Am.  Dec. 
533; 

Rockwell  V.  Morgan,  13  N.  J.  Eq. 
(3  Beas.)  384 ; 

Coates  V.  Cheever,  1  Cow.  (N.  Y.) 
460; 

Irwin  V.  Covode,  24  Pa.  St.  162 ; 

Neel  V.  Neel,  19  Pa.  St.  323 ; 

Crouch  V.  Puryear,  1  Rand.  (Va.) 
258  ;  s.c.  10  Am.  Dec.  538  ; 

King  V.  Dunsford,  2  Ad.  &  E. 
568,  573  ;  s.c.  29  Eng.  C.  L.  267, 
369; 

Quarrington  v.  Arthur,  10  Mees. 
&  W.  335 ; 

Hoby  V.  Hoby,  1  Vern.  218. 

See  :  Ante.  §§  582-584. 

Dower  in  eosJ  lands. — A  widow 
entitled  to  dower  in  coal  lands 
may  take  coal  to  any  extent 
from  mines  already  opened,  or 
sink  new  shafts  into  the  same 
vein,  or  enter  through  a  seam 
already  open,  and  dig  into  one 
lying  under  it. 

Crouch  V.  Puryear,  1  Rand.  (Va.) 
258  ;  s.c.  10  Am.  Dec.  538. 

Same — ^New  approaches  may  be 
constructed  by  a  tenant  in 
dower  to  mines  already  opened. 

Lenfers  v.  Henke,  73  111.  45  ;  s.c. 
24  Am.  Rep.  263,  268  ; 

Coates  V.  Cheever,  1  Cow.  (N.  Y.) 
460; 

Stoughton  V.  Leigh,  1  Taunt.  403. 

Dower  in  slate  quarries. —  It  is 
said  by  the  Supreme  Judicial 
Court  of  Massachusetts,  in  the 
case  of.  Billings  v.  Taylor,  27 
Mass.  (10  Pick.) 460;  s.c.  20  Am. 
Dec.  533,  that  a  widow  is  en- 
titled to  dower  in  the  whole  of 
a  slate  quarry,  of  which  her 
husband  died  seized,  and  which 
lay  mostly  underground,  but 
partially  above  the  ground, 
although  but  one  quarter  had 
been  dug  over,  it  being  a  prac- 
tice to  take  a  certain  section  on 
the  surface,  dig  to  a  certain 
depth,  and  then  commence  on 
the  surface  again. 
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at  the  time  of  his  death, '  or  by  the  heir  after  his  death 
and  before  dower  is  assigned  ;^  but  dower  has  been  denied 
in  mines  as  mines,^  and  in  mines  opened  by  a  lessee  after 
the  husband's  death,  even  where,  as  guardian  of  the  heir, 
the  widow  joined  in  the  lease  under  the  order  of  the  court.^ 
The  general  rule  is  that  the  widow  is  not  dowable  in 
mineral  deposits  as  mines  where  the  deposit  has  not  been 
opened  and  worked  as  a  mine  f  but  some  cases  hold  that 
although  the  widow  may  not  claim  dower  in  the  corpus 
of  unopened  mines,  yet  she  may  claim  one-third  of  the 
income  arising  from  the  royalties  of  mines  opened  after 
her  husband's  death,  ^  where  they  are  opened  on  lands 


Dower  in  iron  land. — It  is  said  by 
the  Supreme  Court  of  New 
York,  in  tlie  case  of  Coates  v. 
Cheever,  1  Cow.  (N.  Y.)  460, 
that  a  right  of  dower  attaches 
to  a  bed  of  iron  ore,  and  that 
such  a  bed  of  considerable  ex- 
tent must  be  regarded  as  open, 
although  the  openings  which 
had  been  wrought  by  the  hus- 
band had  been  partially  filled 
up  and  abandoned,  and  other 
openings  in  the  same  bed  had 
been  made  by  the  heir. 

Billings  V.  Taylor,  37  Mass.  (10 
Pick.)  460  ;  s.c.  20  Am.  Dec. 
533,  534. 

As      to      abandonment      of     mines 
already    opened,    see  :    Ante,    § 
585. 
'  Hendrix  v.  McBeth,  61  Ind.  473  ; 

s.c.  28  Am.  Rep.  680. 
«  Lenfers  v.  Henke,  73  111.  405  ;  s.c. 
24  Am.  Rep.  268. 

See  :  Coates  v.  Cheever,  1  Cow. 
(N.  Y.)  460. 

Extent  of  widow's  right. — The 
widow's  right  will  extend  to 
the  whole  mine  or  quarry,  and 
is  not  confined  to-  the  portion 
actually  opened  and  worked, 
even  in  those  cases  where  the 
practice  has  been  to  open  mines 
or  quarries  in  sections. 

See :  Moore  v.  Rollins,  45  Me. 
493; 

Billings  V.  Taylor,  27  Mass.  (10 
Pick.)  460;   s.c.  20  Am.  Dec. 
533. 
»  Coates  V.  Cheever,  1  Cow.  (N.  Y.) 

460. 
'  Dickins  v.  Hamer,  1   Drew  &  S. 
284. 


'■  Lenfers  v.  Henke,  73  111.  405  ;  s.c. 
24  Am.  Rep.  263  : 

Hendrix  v.  McBeth,  61  Ind.  473  ; 
s.c.  28  Am.  Rep.  680  ; 

Moore  v.  Rollins,  45  Me.  493  ; 

Billings  V.  Taylor,  27  Mass.  (10 
Pick.)  460  ;  s.c.  20  Am.  Dec. 
533; 

Gaines  v.  Green  Pond  Min.  Co., 
33  N.  J.  Eq.  (6  Stew.)  603  ; 

Reed  r.  Reed,  16  N.  J.  Eq.  (1  C. 
E.  Gr.)  248 ; 

Freer  v.  Stotenbur,  36  Barb.  (N. 
Y.)  641 ; 

Coates  V.  Cheever,  1  Cow.  (N.  Y.) 
460; 

Sayers  v.  Hoskinson,  110  Pa.  St. 
473  ;  s.c.  1  Cent.  Rep.  347  ; 

Irwin  V.  Covode,  24  Pa.  St. 
163; 

Neel  V.  Neol,  19  Pa.  St.  333  ; 

Clift  V.  Clift,  87  Tenn.  17,  27  ; 

Findlay  v.  Smith,  6  Munf.  (Va.) 
134  ;  s.c.  8  Am.  Dec.  733  ; 

Crouch  V.  Puryear,  1  Rand. 
(Va.)  258;  s.c.  10  Am.  Dec. 
528; 

Dickens  v.  Ilamer,  1  Drew  &  S. 
284. 
»  Dickins  v.  Hamer,  1  Drew  &  S. 
284. 

See  :_  Lenfers  v.  Henke,  73  111. 
40o  ;  s.c.  34  Am.  Rep.  203. 

In  the  latter  case  the  court  say 
that  after  the  mines  in  this  case 
had  been  opened  there  was  no 
practical  way  in  which  dower 
could  be  assigned  by  metes  and 
bounds.  It  was  assigned  in  the 
only  way  that  it  could  be  equi- 
tably done,  by  giving  the  dow- 
ress  a  distinct  portion  of  the 
mineral  rents.      The  right  of 
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held  only  for  mining 'purposes,  and  valuable  only  for  the 
minerals,  in  those  cases  where  the  statute  gives  to  the 
widow  the  "use  during  her  natural  life  of  one-third 
of  the  land  whereof  her  husband  was  seized "  during 
marriage.^  But  the  widow  may  not  open  new  mines  or 
quarries.^ 

Sec.  977.  Money.— In  many  cases  courts  of  equity 
allow  dower  out  of  money  ;  as  where  the  money  is  the 
surplus  proceeds  arising  from  the  sale  of  real  estate 
under  a  mortgage,  in  the  execution  of  which  the  wife 
joined  her  husband,^  or  is  the  proceeds  of  a  sale  of  real 
estate  made  by  an  order  of  court,  or  a  wrongful  act  of 
an  agent  or  trustee,  and  the  parties  interested  have 
elected  to  confirm  the  sale  ;  *  or  is  awarded  as  compen- 
sation for  the  taking  of  property  subject  to  dower  for 
public  use,  under  the  exercise  of  the  right  of  eminent 
domain  ;  or  arising  ^  from  the  liquidation  of  fire  insur- 
ance policies  on  buildings  on  lands  assigned  as  dower, 
which  have  been  destroyed  by  fire.®    It  may  be  laid  down 

dower  existed,  and  it  was  com-  (Tenn.)  73. 

petent  for  the  heir  herself  to  See  :  Post,  §  981. 

make  the  assignment.     If  of    "*  Chaney's    Admrs.     v.    Chaney's 

lawful  age,  the  assignment  once  Admrs.,  38  Ala.  35,  38  ; 

fairly  made    would  bind  the  Williamson  r.  Mason,  28  Ala.  488; 

heir  and  all  the  privies  in  the  Schmitt  v.  Willis,  40  N.  J.  Eq.  (13 

estate,  and  would  be  conclusive  Stew.)  515. 

of  the  subsisting  i-ights  of  all    '  See  :  Bonner  v.  Peterson,  44  lU. 

the  parties  in  interest.  253  ; 

'  Seager  v.  McCabe,  97  Mich.          ;  Re  Hall's  Estate,  L.  R.  9  Eq.  179. 

s.c.  52  N.  W.  Rep.  299 ;  16  L.  See  :  Post,  §  991. 

R.  A.  247.  In  French  v.   Lord,  69  Me.   537, 

'  Coates   V.  Cheever,  1  Cow.  (N.  Y.)  however,  it  is  held  that  there  is 

460.  no  dower  in  lands  condemned 

See :  Ante,  §§  583-585.  under  power   of  eminent  do- 

'  Bank  of  Commerce  v.  Owens,  31  main  for  a  railroad. 

Md.  320  ;  s.c.  1  Am.  Rep.  60.  In  Moore  v.  City  of  New  York,  8 

See  :  Willett«.  Beatty,  13 B.  Mon.  N.  Y.  110, 118  ;  s.c.  59  Am.  Dec. 

(Ky.)  173,  174 ;  473,  it  is  said  that  condemna- 

Hartshorne  v.  Hartshorne,  2  N.  J.  tion    of  lands  to  pubKc    use, 

Eq.  (1  H.  W.  Gr.)  349  ;  under  right  of  eminent  domain, 

Mathews  v.  Duryee,  3  Abb.  App.  discharges  any  inchoate  right 

Dec.  (N.  Y.)  220  ;  s.c.  45  Barb.  of  dower  in  the  wife  of  the 

(N.  Y.)  69  ;  4  Keyes  (N.  Y.)  535  ;  owner  of  the  fee  ;  and  though 

Titus  V.  Neilson,  5  John.  Ch.  (N.  no    separate    compensation  is 

Y.)  453  ;  made  to  her,  she  cannot,  after 

Hawley  v.  Bradford,  9  Paige  Ch.  her  husband's  death,   recover 

(N.  Y.)  200  ;  dower  in  the  lands  taken. 
Chaffee  v.  Franklin,  11  R.  I.  578  ;    »  Campbell  v.  Murphy,  3  Jones  (N. 

Thompson  v.  Cochran,  7  Humph.  C.)  Eq.  537. 
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as  a  general  principle  that  whenever  it  is  necessary  to 
sell  land  in  which  the  widow  is  dowable,  in  order  to 
settle  varied  and  conflicting  interests,  that  her  dower 
right  will  follow  and  attach  to  the  proceeds  of  the 
sale  to  which  her  husband  would  have  been  entitled  were 
he  alive.  ^ 

Sec.  9T8.  Rents  and  profits.— Dower  may  be  claimed  by 
the  widow  out  of  a  rent  service,  a  rent  charge,  and  a  rent 
seek,  and  all  other  incorporeal  hereditaments,  except 
annuities  not  charged  on  lands  ;  ^  provided  only  the 
incorporeal  hereditament  is  an  estate  of  inheritance.^ 
Thus  it  has  been  held  in  New  York  that  where  the 
husband  dies  seized  of  land  subject  to  a  mortgage,  the 
widow  is  entitled  to  one-third  of  the  rents  and  profits 
from  the  time  of  his  death.*  At  common  law,  however, 
if,  before  distress  and  avowry  made,  the  husband  die  and 
the  heir  bring  a  writ  of  annuity,  which  is  a  mere  per- 
sonal remedy,  and  recover  judgment  on  it,  or  proceeds 
no  farther  than  filing  a  declaration,  the  heir's  election  is 
bound,  and  the  rent  charge  will  be  converted  into  a  per- 

'  See :  Chaney  v.  Chaney,  38  Ala.  Titus  v.  Neilson,  5  John.  Ch.  (N. 

35;  Y.)452; 

Beavers  v.  Smith,  11  Ala.  33  ;  Hawley  v.  Bradford,  9  Paige  Ch. 
Bonner  v.  Peterson,  44  111.  258  ;  (N.  Y.)  200  ; 

Shaeffer  v.  Ward,  5  111.  (3  Glim.)  Church  v.  Church,  8  Sandf.  Ch. 

511 ;  (N.  Y.)  434  ; 

Pifer  V.  Ward,  8  Blackf .  (Ind.)  Thompson  v.  Cochran,  7  Humph. 

252;  ,  (Tenn.)73; 

Crane  v.  Palmer,  8  Blackf.  (Ind.)  Williams  v.   Wood,    1  Humph. 

130  ;  (Tenn.)  408. 

Barnes  v.  Grav,  7  Iowa  26 ;  Boyd  v.  Hunter,  44  Ala.  705  ; 

Willett  V.  Beatty,  13  B.  Mon.  (Ky.)  Chase's  Case,  1  Bland.  Ch.  (Md.) 

172  ;  306  ;  s.c.  17  Am.  Dec.  377  ; 

Nazareth  Inst.  Co.  v.  Lowe,  1  B.  Herbert  v.  Wren,  11  U.  S.  (7  Cr.) 

Mon.  (Ky.)  257  ;  370,  377  ;  bk.  3  L.  ed.  374,  376  ; 

Bank  of  Commerce  v.  Owens,  31  Aubin  v.  Daly,  4  Barn.  &  Aid.  59  ; 

Md.  320  ;  s.c.  1  Am.  Rep.  60  ;  s.c.  6  Eng.  C.  L.  389  ; 

Queen  Anne's  Co.  •;;.  Pratt,  10  Md.  Stoughton  v.  Leigh,  1  Taunt.  402  ; 

3 ;  2  Bl.  Com.  132  ; 

Newhall    v.  Five  Cent    Savings  1  Co.  Litt.  (I9th  ed.)  32a  ; 

Bank,  101  Mass.  428  ;  s.c.  3  Am.  4  Kent  Com.  (13th  ed.)  401. 

Rep.  887  ;  See  :  Post,  §  982. 
Van    Vronker    v.   Eastman,    48    '  Chase's  Case,  1  Bland.  Ch.  (Md.) 

Mass.  (7  Met.)  157  ;  306,  336,  327  ;  s.c.  17  Am.  Dec. 

Jennison  v.  Hapgood,  31   Mass.  277 ; 

(14  Pick.)  845  ;  '  Weir  v.  Tate,  4  Ired.  (N.  C.)  Eq. 

Hartshome  v.  Hartshome,  2  N.  J.  364  ; 

Eq.  (1  H.  W.  Gr.)  349  ;  Stoughton  v.  Leigh,  1  Taunt.  410. 
Smith  V.  Jackson,  2  Edw.  Ch.  (N.    ■■  Swaine  v.  Ferine,  5  John.  Ch.  (N. 

Y.)  C3  ;  Y.)  483 ;  s.c.  9  Am.  Dec.  318. 
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sonal  annuity.  But  if  before  declaration  or  avowry  by 
the  heir,  the  widow  recovers  against  him  in  a  writ  of 
dower,  her  right  will  be  established.^ 

Sec.  9Y9.  Beversions  and  remainders.— To  entitle  the 
wife  to  dower,  the  estate  must  not  only  be  one  of  inher- 
itance,^ but  a  continuous  and  entire  one,  of  which  the 
husband  has  corporeal  seisin,  or  a  right  to  seisin,  during 
coverture  ;  '"^  therefore  where  the  husband  is  seized  during 
coverture  only  of  a  vested  remainder  depending  upon  a 
previous  freehold,  and  the  particular  estate  is  not  deter- 
mined during  the  lifetime  of  the  husband,  either  by  the 
death  of  the  intermediate  freeholder,  or  the  surrender  of 
the  estate  to  the  remainderman,  the  widow  will  not  be 
entitled  to  dower  in  the  remainder  ;  *  if  the  interposed 
estate  is  less  than  a  freehold  interest,  however,  it  will 


'  1  Co  Litt.  (19th  ed.)  144b,  145  ; 

Fitzh.  N.  B.  153a. 
^  See  :  Ante,  §  944,  et  seq. 
^  Apple  V.  Apple,  1  Head  (Tenn.) 

348. 
"  Edwards  v.  Bibb,  54  Ala.  475  ; 
Northcutt  V.  Whipp,  13  B.  Mon. 

(Ky.)  65  ; 
Arnold  v.  Arnold,  8  B.  Mon.  (Ky.) 

303; 
Butler  V.  Cheatham,  8  Bush  (Ky.) 

594; 
Hilleary  ■;;.  HiUeary,  26  Md.  374, 

287; 
Wilmarth  v.  Bridges,  113  Mass. 

407; 
Brooks  V.  Everett,  95  Mass.  (13 

Allen)  457  ; 
Blood  I).  Blood,  40  Mass.  (33  Pick.) 

80; 
Eldredge   v.   Forrestal,   7    Mass. 

353  ■ 
Otis  v.  Parshley,  10  N.  H.  403  ; 
Moore  v.  Estey,  5  N.  H.  479  ; 
Fisk  V.  Eastman,  5  N.  H.  340  ; 
House  V.  Jackson,  50  N.  Y.  161, 

165; 
Durando  v.   Durando,  23  N.   Y. 

331  * 
Weller  v.  WeUer,  38  Barb.  (N.  Y.) 

588; 
Beardslee  v.  Beardslee,  5  Barb. 

(N.  Y.)  324 ; 
Green  v.  Putnam,  1  Barb.  (N.  Y.) 

500; 
Reynolds  v.   Reynolds,   5  Paige 

Ch.  (N.  Y.)  161  ; 


Dunham  v.  Osborn,  1  Paige  Ch. 

(N.  Y.)  634 ; 
Adams  v.  Beekman,  1  Paige  Ch. 

(N.  Y.)  631  ; 
Royster  v.  Rovster,  1  Phil.  (N.  C.) 

L.  336  ; 
Evans  v.  Evans,  9  Pa.  St.  190  ; 
Lovett  V.  Lovett,  10  Phila.  (Pa.) 

537; 
Shoemaker  v.  Walker,  3  Serg.  & 

R.  (Pa.)  554  ; 
Gardner  v.  Greene,  5  R.  I.  104  ; 
Milledgei;.  Lamar,  4Desau.  (S.  C.) 

Eq.  617,  637,  645  ; 
Vanleer  v.  Vanleer,  3  Tenn.  Ch. 

33; 
Jones  V.  Hughes,  37  Gratt.  (Va.) 

560; 
Medley  v.  Medley,  37  Gratt.  (Va.) 

568; 
Blow  V.  Maynard,  3  Leigh  (Va.) 

39; 
Robison  v.  Codman,  1  Sumn.   C. 

C.  131,  130  ; 
Bowles'  Case,  1  Co.  80  ; 
Moody  V.  King,  2  Bing.  447  ;  s.c. 

9  Eng.  C.  L.  475  ; 
Buckworth    v.   Thirkell,    3    Bos 

&.  P.  652n  ;  s.c.  1  Coll.  Juris. 

333; 
Duncomb    v.  Duncomb,   3  Lev. 

437; 
Barker  v.  Barker,  2  Sim.  249  ; 
Crump  V.  Norwood,  7  Taunt.  363  ; 

s.c.  2  Eng.  C.  L.  400  ; 
1  Atk.  Conv.  356  ; 
4  Kent  Com.  (13th  ed.)  39. 
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not  prevent  the  widow's  right  of  dower  from  cittaching.^ 
Thus,  an  outstanding  lease  for  years,  which  has  not 
expired  at  the  time  of  the  husband's  death,  will  not 
deprive  the  widow  of  dower,  ^  for  the  reason  that  a  mere 
chattel  interest  will  not  prevent  the  vesting  of  a  fee  in 
possession,^  and  the  entire  seisin  is  in  the  husband.*  In 
those  cases  where  a  rent  is  reseiwed  upon  a  lease  for  years 
made  before  marriage,  the  widow  is  entitled  to  dower 
in  the  reversion  immediately  from  her  husband's  death.  ^ 
At  common  law  a  contingent  remainder  was  defeated  by 
the  coming  together,  in  one  person,  of  the  reversion  and 
the  life  estate,  on  the  familiar  rule  of  law,  that  when- 
ever a  greater  estate  and  a  less  coincide  and  meet  in  one 
and  the  same  person,  without  any  intermediate  estate, 
the  less  is  immediately  merged  in  the  greater,"  and  the 
wife  was  entitled  to  dower  notwithstanding  the  inter- 
position of  the  contingent  remainder."  But  a  contingent 
remainder  is  not  now  generally  defeated  by  the  merger 
of  the  life  estate  in  the  reversioner.^  Where  a  contin- 
gent remainder  is  not  defeated  by  law,  its  interposition 
between  the  life  estate  and  the  reversion  prevents  the 
inheritance  of  the  husband  being  an  entire  one,  and  for 
that  reason  defeats  the  widow's  right  of  dower.  ° 

Sec.  980.  Shares  of  corporation.— In  those  states  where, 
following  the  English  precedents,^''  shares  in  railroad  and 
other  corporations  are  regarded  as  real  property,  the 
widow  is  entitled  to  have  dower  assigned  out  of  them.^^ 

'  Bates  V.  Bates,  1  Ld.  Eaym.  386.  '  Hooker    v.   Hooker,    Gas.   temp. 

'  Hc^oker    v.    Hooker,   Cas.    temp.  Hardw.  13  ; 

Hardw.  13  ;  Purefoy  v.  Rodgers,  2  Saund,  380. 

Purefoy  v.  Rodgers,  2  Saund.  380.  «  See  :  Post,  bk.  IV.,  "  Merger." 

'  Boyd  V.  Hunter,  44  Ala.  705  ;  »  1  Atk.  Conv.  (2d  ed.)  256. 

Sykes  v.  Sykes,  49  Miss.  190  ;  See  :  Parker  on  Dower,  72  ; 

Bates  V.  Bates,  1  Ld.  Raym.  326.  2  Crab  Real  Prop.  160  ; 

*  Bates  V.  Bates,  1  Ld.  Raym.  326  ;  2  Roper  on  H.  &  W.  262-265. 

Hitchins  v.  Hitohins,  2  Vern.  403.  '»  See  :  Ante,  §  45. 

=  Chase's  Case,  1  Bland.  Ch.  (Md.)  "Copelandr;.(Jopeland,7Bush(KT.') 

205  ;  s.c.  17  Am.  Deo.  277.  349  ; 

See  :    Boyd  v.   Hunter,   44  Ala.  Price   v.   Price's  Heirs,   6  Dana 

705  ;  (Ky.)  107. 

Williams  V.  Cox,3Edw.Ch.(N.  Y.)  See  :  Dryhutter  v.  Bartholomew 

178.  2  Pr.  Wms.  127  ; 

«  2  Bl.  Com.  677.  Buckeridge  v.  Ingram,  2  Ves.  Jr. 

See  :  Post,  bk.  IV.,  "  Merger."  651. 
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Thus  it  has  been  held  by  the  Supreme  Court  of  Kentucky,^ 
that  shares  of  stock  in  a  railroad  are  realty  and  are  sub- 
ject to  the  wife's  dower  rights.  We  have  already  seen 
that  the  prevailing  American  doctrine  is  that  shares  of 
stock  in  railroad  or  other  corporations  are  personal 
property,^  and  they  are  not  generally  subject  to  dower. ^ 

Sec.  ySl.  Surplus  proceeds  of  land.— Where  lands  in 
which  the  wife  is  dowable  have  been  mortgaged  by  the 
husband,  the  widow  will  be  entitled  to  have  her  dower 
right  exonerated  by  first  applying  to  the  payment  there- 
of the  personal  estate  of  the  husband ;  *  and  in  those 
cases  in  which  the  personal  estate  of  the  husband  is 
inadequate  to  the  discharge  of  the  incumbrance,  and  the 
land  is  sold  in  a  decree  of  foreclosure,  after  the  husband's 
death,  whether  she  has  or  has  not  united  with  her  hus- 
band in  the  execution  of  the  mortgage,  the  widow  will  be 
entitled  to  dower  in  the  surplus  after  the  payment  of  the 
mortgage  debt.*      But  since  the  wife's  inchoate  right  of 


'  Copeland   v.    Copeland,    7    Bush 

(Ky.)  349  ; 
Price   V.   Price's  Heirs,   6  Dana 

(Kv.)  107. 
«  See  :  Ante.  §  45. 
2  McDougald    v.   Hepburn,   5  Fla. 

568; 
Hutcbins  r.  State.  53  Mass.   (13 

Met.)  421 ; 
Tisdale   v.   HaiTis,   37  Mass.   (20 

Pick.)  9  ; 
Howe  f.  Starkweather,  17  Mass. 

240,  243  ; 
Tippetts  V.  Walker,  4  Mass.  595, 

590; 
Denton    i\  Livingston,   9  John. 

(X.  Y.)  96  ;  S.C.  6  Am.  Dec.  264 ; 
Heart  v.  State  Bank,  2  Dev.  (X. 

C.)  Eq.  Ill ; 
Jolins  V.  Jolins,  1  Oliio  St.   350 ; 
Gilpin  i:  Howell,  5  Pa.  St.   41 ; 

s.c.  45  Am.  Dec.  720  ; 
Ai-nold  i:  Ruggle,  1  R.  I.  165  ; 
Bright  well  v.  Mallory,  10  Yerg. 

(Tenn.)  196 ; 
Russell  f.  Temple,  3  Dane  Abr. 

108.  §§  2-6  ; 
"Watson  V.  Spratley.  28  Eng.  L.  & 

Eq.  507  ; 
Knight  V.  Barber,  16  Jlees.  &  W. 

66; 
Bradley  r.  Holsworth,  3  Mees.  & 

W.  422. 
52 


■*  Mantz   !■.    Buchanan,   1   Md.  Ch. 

202; 
Jennison  i:   Hapgood,  31  Mass, 

(14  Pick.)  345  : 
Campbell  v.  Campbell,  30  X.  J. 

Eq.  (3  Stew.)  415  : 
Riiffin  V.  Cox,  71  X.  C.  253 ; 
Caroon  v.  Cooper,  63  X.  C.  386  ; 
Peckham    v.   Hadwen,    8   R.   I. 

160; 
Henagan  v.  HarUee,  10  Rich.  (S. 

C.)  Eq.  2So. 
'  Harrow  v.  Johnson,  3  IMet.  (Ky.) 

578: 
Willett    V.   Beattv,   12    B.   Mon. 

(Ky.)  172.  174  ;  " 
Bank  of  Commerce  v.  Owens,  31 

Md,  321  ;  s.c.  1  Am.  Rep.  60,  63  ; 
McCaulev  r.  Grimes,  2  Gill  &  J. 

(Md.)  318;    s.c.   20  Am.   Dec. 

434; 
Mantz   i\  Buchanan,  1  Md.  Ch. 

202; 
Jennison  v.   Hapgood,   31  JIass. 

(14  Pick.)  345; 
Bu-d  V.  Gardner,   10  Mass,   364 ; 

s.c.  6  Am.  Dec.  137  : 
Holbrook  r.  Finney,  4  :Mass.  566  ; 

s.c.  3  Am.  Deo.  243  ; 
Burnet  i".  Burnet,  46  X.  J.  Eq. 

144  ;  s.c.  18  Atl.  Rep.  374  ; 
Hinchman   v.  Stiles,  9  X,  J.  Eq. 

(1  Stock.)  349  ; 
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dower  does  not  become  property,  or  anything  more  than 
a  mere  expectancy,  until  after  the  death  of  her  husband,^ 
therefore  where  the  mortgage  in  which  the  wife  joined 
is  foreclosed  during  the  lifetime  of  the  husband,  leaving 
a  surplus  after  the  payment  of  the  mortgage,  such  sur- 
plus becomes  personal  property  in  the  hands  of  the  hus- 
band, and  the  wife  has  no  dower  interest  therein. ^ 

Section  VI. — What  Property  and  Estates  not  Subject  to  Dower. 


Sec.  983. 
Sec.  983. 
Sec.  984. 
Sec.  985. 
Sec.  986. 


Introductory. 
Improvements. 
Estates  for  years. 
Estates  in  joint  tenancy. 
Estates  in  copartnersliip. 


3  N. 


Y.) 

(N. 
(N. 


Hartshorne  v.  Hartshorne, 
J.  Eq.  (IH.  W.Gr.)349; 

Matthews  i\  Duryee,  45  Barb.  (N. 
Y.)  69,  73  ; 

Vartie  v.  Underwood,  18  Barb. 
(N.  Y.)  561 ; 

Smith  V.  Jackson,  2  Edw.  Ch.  (N. 

Stow  v.'Tift,  15  John.   (N. 

458  ;  s.c.  8  Am.  Dec.  366  ; 
Titus  V.  Neilson,  5  Jolm.  Cli, 

Y.)  452  ; 
Tabele  v.  Tabele,  1  John.  Ch, 

Y.)  45  : 
Matthews  v.  Duryee,  4  Keyes  (N. 

Y.)  525  ;  s.c.  3  Abb.  App.  Dec. 

(N.  Y.)  331  ; 
House  V.  House,  10  Paige  Ch.  (N. 

Y.)  158,  165  ; 
Hawley  v.  Bradford,  9  Paige  Ch. 

(N.  Y.)  300,  201 ;  s.c.  37  Am. 

Dec.  390  ; 
Calus  V.  Harper,  27  Ohio  St.  464  ; 
Chaffee  v.  Franivlin,  11  E.  I.  578 ; 
Tennant  v.  Stoney,  1  Ricli.  (S.  C.) 

Eq.  223 ;  s.c.  44  Am.  Dec.  313  ; 
Thompson  v.  Cochran,  7  Humph. 

(Tenn.)  73  ; 
Wneatley's  Heirs  v.  Calhoun,  13 

Leigh  (Va.)  364  ;  s.c.  37  Am. 

Dec.  654 ; 
.  Gilliam  v.  Moore,  4  Leigh  (Va.) 

30;  s.c.  24  Am.  Dec.  704. 
Widow     cannot     claim     dower    in 

whole      proceeds     against     judg- 
ment creditors    of   the  husband ; 

but  her  interest  in  the  residue  is 

free  from  any  charge  for  tlie 

cost  of  a  reference  to  determine 

the  respective  rights  the  cred- 


itors may  have  therein. 

Hawley  v.  Bradford,  9  Paige  Cli. 
(N.  Y.)  200  ;  s.c.  37  Am.  Dec. 
390. 

Enlargement  of  dower  right — Ex- 
ecutor's sole  of  land  to  sat- 
isfy decedent's  mortgage,  in 
whicli  the  wife  joined,  does 
not  enlarge  lier  dower  right 
therein,  iis  is  done  wlien  such 
iucuiubriince  is  paid  out  of  the 
liusband's  personnl  estate. 

Burnet  v.   Burnet,  46  N.  J.   Eq. 
144;  s.c.  18  Atl.  Rep.  374. 
'  See  :  Ante,  §  935. 
■ «  Kauftman  v.  Peacock,  115  111.  818  ; 
s.c.  3  N.  E.  Rep.  719  ;  83  Alb. 
L.  J.  177  ; 

Dean  v.  Phillips,  17  Ind.  406,  409  ; 

Newhnll  v.  Lynn  Five  CentSav- 
ings  Bank,  101  Miiss.  432  ; 

Wheeler  v.  Kirtland,  27  N.  J.  Eq. 
(13  C.  E.  Gr.)  534  ; 

Vreeland  v.  Jacobus,  19  N.  J.  Eq. 
(4C.  E.  Gr.)331; 

Vartie  v.  Underwood,  18  Barb.  (N. 
Y.)564; 

Denton  v.  Nanny,  8  Barb.  (N.  Y.) 
618 ; 

Frost  V.  Peacock,  4  Edw.  Ch.  (N. 
Y.)  678,  695  ; 

Titus  V.  Neilson,  5  John.  Ch.  (N. 
Y.)  453  ; 

Matthews  v.  Dui-yee,  4  Keyes  (N. 
y.)  3;!i),  ,525  ;  3  Abb.  App,  Deo. 
(N.  Y.)230; 

Unger  v.  Leiter,  33  Ohio  St.  310; 

Black  V.  Kuhleman,  30  Ohio  St. 
196,  205  ; 

De  Wolf  V.  Murphy,  11  R.  I.  630. 
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Sec.  987.  Estates  in  reversion  and  remainder. 

Sec.  988.  Estates  mortgaged. 

Sec.  989.  Estates-tail  when. 

Sec.  990.  Equitable  estates. 

Sec.  991.  Lands  condemned  for  public  use. 

Sec.  992.  Lands  given  to  a  public  use. 

Sec.  993.  Momentary  and  transitory  seisin. 

Sec.  994.  Pre-emption  claims. 

Sec.  995.  Trust  estates. 

Sec.  996.  Vendor's  lien. 

Sec.  997.  Wild  and  uncultivated  lands. 

Sec.  998.  "Wrongful  estates. 

Section  982. introductory. —It  has  been  held  that  a  widow- 
is  not  endowable  in  the  following  estates  and  properties, 
to  wit :  an  annuity  granted  to  a  husband  and  his  heirs 
and  not  charged  on  lands/  bare  legal  estates,^  in  lands 
already  held  by  another  woman  as  dower, ^  improvements,* 


'  Robinson  v.  Townsend,  3  Gill  & 
J.  (Md.)  418 ; 

Aubin  V.  Daly,  4  Barn.  &  Aid. 
69;  s.c.  6Eng.  C.  L.  389; 

Earl  of  Stafford  u.  Buckley,  2  Ves. 
Sr.  170. 

See  :  Ante.  §  978. 
=  GuUy  V.  Kay,  18  B.  Mon.  (Ky.) 

107,  114. 
'  See :  Manning  v.  Laboree,  33  Me. 
343; 

Atwood  V.  Atwood,  39  Mass.  (22 
Pick.)  283; 

Windham  v.  Portland,  4  Mass. 
384,  388 ; 

Elwood  V.  Klock,  13  Barb.  (N.  Y.) 
50,  56  ; 

Safford  v.  SafiEord,  7  Paige  Ch.  (N. 
Y.)  259  ; 

Bear  v.  Snyder,  11  Wend.  (N.  Y.) 
592  ' 

D'Arcy  v.  Blake,  2  Sch.  &  Lef. 
387. 

See  :  Ante,  §  966. 

Thus  if  the  ancestor  of  a  married 
man  dies,  and  he  endows  the 
widow  of  such  ancestor  of  one- 
third  of  the  land  which  de- 
scended to  him,  and  dies,  his 
widow  will  only  be  entitled  to 
a  third  of  the  remaining  two- 
thirds  ;  for  it  is  a  maxim  of 
law,  as  ancient  as  Glanville,  that 
dos  de  dotepeti  non  debet.  The 
reason  of  which  is,  that  when 


the  heir  endows  the  widow  of 
the  ancestor,  that  defeats  the 
seisin  which  lie  acquired  by  the 
descent  of  the  lands  to  him. 
So  that  the  widow  is  in  of  the 
estate  of  her  husband,  and  the 
heir  is  considered  as  having 
never  been  seized  of  that  part. 

Manning  v.  Laboree,  33  Me.  343  ; 

Bustard's  Case,  4  Co.  122  • 

Glanv.,  Ub.  6,  c.  17  ; 

1  Inst.  31a. 

Whether  held  by  devise  or  descent, 
this  is  strictly  true. 

See  :  Steel  v.  La  Framboise,  68 
111.  456 ; 

Stahl  V.  Stahl,  114  111.  375  ;  s.c.  2 
N.  E.  Rep.  160  ; 

Robinson  1'.  MiUer,2B.  Mon.  (Kv.) 
284; 

McLeery  v.  McLeery,  65  Me.  172  ; 
s.c.  20  Am.  Rep.  683  ; 

Durando  i\  Durando,  23  N.  Y. 
331,  335  ;  s.c.  9  Am.  L.  Reg. 
630; 

Moore  v.  Mayor,  8  N.  Y.  110  ;  s.c. 
59  Am.  Dec.  473  ; 

Beekman  v.  Hudson,  20  Wend. 
(N.  Y.)  53  ; 

Reitzel  v.  Eckard,  65  N.  C.  673 ; 

Peckham  v.  Hawden,  8  E.  I.  100; 

Apple  I'.  Apple,  1  Head  (Tenn.) 
348; 

Hitchins  v.  Hitchins,  2  Vern.  403. 

A    stranger    cannot    avail    himself 


<  See  :  Ante,  §  959  ;  Post,  %  983 
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estates  held  at  will,^  estates  held  for  the  life,  either  of  the 
tenant,^  or  of  another,^  estates  for  years,*  estates  in 
joint  tenancy,^  estates  in  copartnership,^  estates  in  re- 
mainder and  reversion,^  estates  held  in  trust, ^  estates 
mortgaged,^  estates  on  condition  where  the  grantor 
enters   for  condition  broken,  i"    estates  held  pur  autre 


of  the  contingency  that  the  first 
widow  may  never  enforce  her 
riglit.  When  slie  does  enforce 
it,  then  an  assignment  already 
made  to  the  second  widow  be- 
comes wholly  defeated  or  dim- 
inished thereby. 

Saflford  v.  Safford,  7  Paige  Ch.  (N. 
Y.)  259  ; 

McLeery  v.  McLeery,  65  Me.  172; 
s.c.  20  Am.  Rep.  685. 

See  :  Young  v.  Tarbell,  37  Me. 
509; 

Reynolds  v.  Reynolds,  5  Paige 
Ch.  (N.  Y.)  161  ; 

Dunham  v.  Osborn,  1  Paige  Ch. 
(N.  Y.)  634. 
'  Shaw  V.  Thompson,   4  Co.   30b  ; 

4  Co.  22a,  22b  ; 

Comyn  Dig.,  tit.  Copyhold,  K.  2  ; 

Bacon  Abr.,  tit.  Copyhold,  C.  2  ; 

Hob.  315,  216  ; 

Parlean  Do  we,  48  , 

Vin.  Abr.,  tit.  Copyhold,  M.  d.  pi. 
1. 
''  Edwards  v.  Bibb,  54  Ala.  475  ; 

Thompson  v.  Vance,  1  Met.  (Ky.) 
669; 

Burris  v.  Page,  12  Mo.  358  ; 

Knickerbacker  v.  Seymour,  46 
Barb.  (N.  Y.)  198  ; 

Gillis  V.  Brown,  5  Cow.  (N.  Y.) 
388; 

People  V.  Gillis,  24  Wend.  (N.  Y.) 
201; 

Alexander  v.  Cunningham,  5 
Ired.  (N.  C.)  Eq.  480  ; 

Bowles  V.  Poore,  1  Bulst.  135  ; 

Exton  V.  St.  John,  Finch  368  ; 

Low  V.  Burrow,  3  Pr.  Wms.  262  ; 

1  Co.  Litt.  (19th  ed.)  41b. 

See  :  Ante,  %  949. 

Power  of  appointment  by  deed  or 
by  will  on  the  part  of  the  ten- 
ant will  not  alter  the  rule. 

See  :  McGangley  v.  Henry,  l.T  B. 
Mon.  (Ky.)383; 

Collins  V.  Carlisle,  7  B.  Mon.  (Ky.) 
13,  14; 

Thompson  v.  Vance,  1  Met.  (Ky.) 
670  ;  s.c.  7  Am.L.Reg.(0.  S.)  14. 
'  See  :  Post,  p.  821,  footnote  1. 
^  See  :  Ante,  §  950 ;  Post,  §  SSI. 


'  See  :  Ante,  8  954  ;  Post.  8  985. 
«  See  :  Ante,  §  952  ;  Post,  %  986. 
'  See  :    Winn    v.   Eliott's   Widow, 

Hardin  (Ky.)  482  ; 
Stevens  v.  Smith,  4  J.  J.  Marsh. 

(Ky.)  64  :  s.c.  20  Am.  Dec.  205  ; 
Baily   V.    Duncan's    Representa- 
tives, 4  B.  Mon.  (Ky.)  256,  261  ; 
Claiborne  v.  Henderson,  3  Hen. 

&  M.  (Va.)  323. 
See  :  Ante,  §  279  ;  Post,  §  987. 
*  Thompson  v.  Murray,  2  Hill   (S. 

C.)  Eq.204  ;  s.c.  29  Am.  Dec.  68. 
See:  Edwards t;.Bibb,  54  Ala.  475; 
Northcutt  V.  Whipp,  13  B.  Mon. 

(Ky.)  65  ; 
Hilleary  v.  Hilleary,  36  Md.  374, 

287; 
Weller  v.  Weller,  28  Barb.  (N.  Y.) 

588; 
Adams  v.  Beekman,  1  Paige  Ch. 

(N.  Y.)  631 ; 
Evans  v.  Evans,  9  Pa.  St.  190  ; 
Lovett  V.  Lovett,  10  Phila.  (Pa.) 

537  * 
Plantt  V.  Payne,  2  Bail.  (S.  C.)  L. 

319; 
Milledge  v.  Lamar,  4  Desau.  (S. 

C.)Eq.  617,  637,  645; 
Jones  V.  Hughes,  27  Gratt.  (Va.) 

560  ; 
Medley  v.  Medley,  27  Gratt.  (Va.) 

568; 
Moody  V.  King,  2  Bing.  447  ;  s.c. 

9  Eng.  C.  L.  475  ; 
Buckworth  v.  Thirkell,  3  Bos.  & 

P.  653  ;  s.c.  1  Coll.  Juris.  332  ; 
Barker  v.  Barker,  3  Sim.  249. 
Ante,  §  956. 
»  See  :  Post,  §  988. 
'»  Beardslee  v.   Beardslee,  5  Barb. 

(N.  Y.)  334. 
See  ;  Ante,  §  957. 
Because  the  seisin  of  the  husband 

is  lost  by  the  breach  and  re- 
entry. 
Beardslee  v.  Beardslee,  5  Barb. 

(N.  Y.)  334 ; 
3  Co.   Litt.  (19th  ed.)  303b  ;   Id. 

318b  ; 
Comyn  Dig.  493,   tit.  Dower,  A. 
1  ;  5  Vin.  Abr.  315  ;  9  Id.  1,  pi.  4  ; 

lb.  235.  'V       ' 
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^>^e,^  estates-tail  on  certain  contingencies,^  equitable  es- 
tates at  common  law,^  fruit  and  grass  and  other  spontane- 
ous products  on  the  earth  growing  upon  the  lands  at  the 
time  of  the  husband's  death,  *  lands  acquired  by  the  husband 
after  divorce  a  vinculo  et  matrimonii,^  lands  condemned 
for  public  use  under  the  power  of  eminent  domain,"  lands 
dedicated  to  public  use,^  lands  given  and  taken  in  ex- 
change,^ lands  conveyed  before  marriage,^  lands  given  to 


'  See  :  Edwards  v.  Bibb,  54    Ala. 

475  ; 
Thompson  v.  Vance,  1  Met.  (Ky.) 

669; 
Fisher  v.  Grimes,  9  Miss.  (1  Smed. 

&  M.)  107  ; 
Burris  v.  Page,  17  Mo.  358  ; 
Knickerbacker    v.   Seymour,   46 

Barb.  (N.  Y.)  198  ; 
Peoples.  GiUis,  24  Wend.  (N.  Y.) 

201; 
Alexander  11.  Cunningham,  5  Ired. 

(N.  C.)  L.  430  ; 
Bowles'  Case,  1  Bulst.  135  ; 
Exton  V.  St.  John,  Finch  368  ; 
Low  V.  Burrows,  3  Pr.  Wms.  262  ; 
1  Co.  Litt.  (19th  ed.)  41b. 
Power     of     atsolnte      appointment 

ty  deed  or  devise,  on  the  part 

of  the  tenant,  does  not  change 

the  rule. 
Thompson  v.  Vance,  1  Met.  (Ky.) 

670 ;  s.c.  7  Am.  L.  Reg.  (O.  S.) 
.     223; 
McGaughey  v.  Henry,  15  B.  Mon. 

(Ky.)  383 ; 
CoUms  V.  Carlisle.  7  B.  Mon.  (Ky.) 

14. 
Unless  by  statute  given  the  char- 
acteristics    and     incidents    of 

freehold  estates  of  inheritance. 
See :  Spangler  v.  Spangler,  1  Md. 

Ch.  36  ; 
Ware  v.  Washington,  14  Miss.  (6 

Smed.  &  M.)  737  ; 
Fisher  v.  Grimes,  1  Smed.  &  M. 

(Miss.)  Ch.  107  ; 
Burris  v.  Page,  12  Mo.  358  ; 
GiUis  V.  Brown,  5  Cow.  (N.  Y.) 

388. 
"  See  :  Post,  §  989. 
3  See  :  Post,  §  990. 
*  Kain  v.  Fisher,  6  N.  Y.  597,  598. 
See  :  Ealston  v.  Ealston,  3  Iowa 

533  • 
Stall  V.  Wilbur,  77  N.  Y.  158  ; 
Sherman  v.  Wilett,  42  N.  Y.  146, 

154; 
Bradner  v.  Faulkner,    34  N.  Y 

347; 


2  Co.  Inst.  81 ; 

Dver  316,  pi.  2. 
'^  Kade  v.  Lauber,  16  Abb.  (N.  Y.) 
Pr.  N.  S.  288  ;  s.c.  48  How.  (N. 

.  Y.)  Pr.  382. 

See  :  Post,  c.  XVIII.,  section  IX., 
"  Barring  Dower." 
«  See  :  Post,  §  991. 

In  Seinar  v.  Canaday,  53  N.  Y. 
304;  s.c.  13  Am.  Rep.  523,  it 
is  said  that  notwithstanding 
the  case  of  Moore  v.  City  of  New 
York,  8  N.  Y.  110  ;  s.c.  59  Am. 
Deo.  473,  and  the  dicta  in  other 
cases,  it  must  be  considered  as 
settled  that,  as  between  the 
wife  and  any  other  than  the 
state,  or  its  delegates  or  agents 
exercising  the  right  of  eminent 
domain,  an  inchoate  right  of 
dower  in  lands  is  a  subsisting 
and  valuable  interest,  which 
will  be  protected  and  preserved 
to  her. 

See :  Ante,  Sf  906-908. 
'  Duncan  v.   City  of  Terre  Haute, 
85  Ind.  164 ; 

French  v.  Lord,  69  Me.  537  ; 

Moore  v.  City  of  New  York,  8  N. 
Y.  110  ;  s.c.  59  Am.  Dec.  473. 

See  :  A7ite,  §  964. 
'  Election. — The  widow  must  elect 
out  of  which  lands    she  wiU 
have  dower. 

See  :  Mahouey  v.  Young,  3  Dana 
(Ky.)  588;  s.c.  28  Am.  Deo.114; 

Stevens  v.  Smith,  4  J.  J.  Marsh. 
(Ky.)  64  ;  s.o.  20  Am.  Dec.  205  ; 

Cass  V.  Thompson,  1  N.  H.  65  ; 
s.c.  8  Am.  Dec.  36  ; 

Butler's  Case,  3  Leon.  271. 
«  Gaines  v.  Gaines'   Ex.  &  Heirs,  9 
B.  Mon.  (Ky.)  295  ;  s.c.  48  Am. 
Dec.  425  ; 

Oldham  v.  Sale,  1  B.  Mon.  (Ky.) 
77; 

Whithed  v.  Mallory,  58  Mass.  (4 
Cush.)  138  ; 

Blood  V.  Blood,  40  Mass.  (23  Pick.) 
80. 
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a  public  use,^  lands  occupied  as  a  homestead  by  the  mother 
of  the  husband,  2  lands  of  which  the  husband  has  only  mo- 
mentary seisin,^  a  mere  privilege/  pre-emption  rights,^ 
shares  of  the  capital  stock  of  a  corporation,^  spontaneous 
productions  of  the  soil  growing  upon  the  lands  at  the 
time  of  the  husband's  death, ^  trust  estates,*  a  use,*  in 
land  held  under  a  vendor's  lien  except  subject  to  the 
rights  of  the  widow, ^"^  warrant  lands,"  wild  and  un- 
cultivated lands,  ^^  or  wrongful  estates.  ^^ 

Sec.  983.  Improvements.— The  general  rule  is  that  a 
widow  is  entitled  to  dower  according  to  the  value  of  the 
land  at  the  time  of  the  assignment,"  and  we  have  already 
seen  that  this  is  true  as  to  improvements  made  by  the 
husband  or  by  his  heir  ;  ^^  but  where  land  has  been  aliened, 
the  widow  is  entitled  to  dower  only  according  to  the 
value  of  the  land  at  the  time  of  the  alienation,  and  not 
according  to  the  improved  value  at  the  time  of  the  de- 
mand and  assignment.  ^^    Thus,  where  the  owner  of  a  tract 


Although  such  conveyance  was 
fraudulent  and  void  as  against 
creditors. 

Whithed  v.  MaUory,  58  Mass.  (4 
Cush.)  138. 

See  :  Blood  v.  Blood,  40  Mass.  (23 
Pick.)  80. 

Gift  to  children  ty  former  mar- 
riage.— Widow  is  not  entitled 
to  dower  in  lands  of  which  her 
•  husband  had,  before  covert- 
ure, made  a  hona  fide  gift  to 
a  child  of  a  former  marriage, 
who  took  possession  and  im- 
proved the  land  under  the  gift, 
claiming  it  as  his  own,  before 
the  coverture,  and  afterwards 
received  a  conveyance  of  it. 

Gaines  v.  Gaines,  9  B.  Mon.  (Ky.) 
295  ;  s.c.  48  Am.  Dec.  425. 

As  to  couveyance  in  fraud  of  dower, 
see :  Ante,  8  963. 
1  See  :  Post,  §  992. 
*  See :    Gore  v.  Townsend,  105  N. 
C.  238;  s.o.  11  S.  E.  Eep.  160; 
8  L.  R.  A.  443. 

See  :  Ante,  §  966,  and  p.  819,  foot- 
note 8. 
'  See  :  Post,  %  993. 
^  Such  as  a  license  to  use  surplus 
waters  given  by  deed  from 
canal  commissioners,  with  priv- 
ilege to  erect  buildings. 


See :   Kingman   v.    Sparrow,   12 
Barb.  (N.  Y.)  201. 
s  See  :  Post,  §  994. 
«  See  :  Ante,  §  980. 
'  See  :  Ante,  p.  831,  footnote  4. 
s  See  :  Post,  §  995. 
9  1  Cruise  Real  Prop.  (4th  ed.)  164. 
">  See  :  Post,  8  996. 
"  See  :  Post,  §  994. 
'2  See  :  Post,  g  997. 
'8  See:  Post,  §998. 
"  1  Co.  Litt.  (19th  ed.)  32a. 
"  See :  Ante,  §  959. 
'«  Green  v.  Tennant,  3  Harr.  (Del.) 
330; 
Summers  v.  Babb,  13  111.  483  ; 
Smith    V.   Addleman,   5  Blackf. 

and.)406; 
Wilson    V.    Oatman,    3    Blackf. 

(Ind.)  323 : 
Waters  v.  Gooch,  6  J.  J.  Marsh. 
(Ky.)  568 ;  s.c.22  Am.Dec.  108  ; 
Mahoney  v.  Young,  3  Dana  (Ky.) 

588  ;  s.o.  58  Am.  Deo.  114 ; 
Mosher  v.  Mosher,  15  Me.  371 ; 
Price  V.  Hobbs,  46  Md.  359,  389  ; 

S.C.  18  Alb.  L.  J.  143  ; 
Stearns  v.  Swift,  20  Mass.  (8  Pick.) 

532; 
Ayer  v.  Spring,  9  Mass.  8  ; 
Catlin  V.  Ware,  9  Mass.  218  ;  s.c. 

6  Am.  Dec.  56  ; 
Gore  V.  Brazier,  3  Mass.  523,  544  ; 
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of  land  sold  it  with  a  mill  thereon,  the  mill  was  subse- 
quently carried  away  and  another  built  on  the  same  site, 
and  a  third  mill,  upon  a  more  extensive  plan,  was  after- 
wards built,  the  vendor's  wife  was  held  to  be  entitled  to 
dower  in  the  land  only,  and  not  in  the  mill.^ 

Sec.  984.  Estates  for  years.— At  common  law  the  widow 
is  not  entitled  to  claim  dower  out  of  a  term  for  years,  no 
matter  how  long  the  term  may  continue,  or  even  be  re- 
newable forever."  Thus  a  widow  has  been  held  not  to  be 
entitled  to  dower  in  an  estate  for  years  running  for  ninety 
years, ^  nine  hundred  and  ninety  years,*  and  even  for  two 
thoiisand  years.  ^ 

Sec.  985.  Estates  in  joint  tenancy.— The  wife  is  not  en- 
titled to  have  dower  assigned  out  of  an  estate  in  joint 
tenancy,^  for  the  reason  that  the   joint  tenant,    being 


4   Miss". 


,  3  N.  J. 
4  Am. 

(N.  Y.) 

(N.  Y.) 


Woolridge    v.   Wilkins, 

(3  How.)  360  ; 
Van  Doren  v.  Van  Doren, 

L.   (2  Penn.)   697  ;  s.c. 

Dec.  408 ; 
Parks  V.  Hardy,  4  Bradf . 

15; 
Allan  V.  Smith,  1  Cow. 

180; 
Shaw  V.  "White,  18  John.  (N.  Y.) 

179  ■ 
Van  Gilder  v.  Park,  2  Edw.  Ch. 

(N.  Y.)  577  ; 
Wolf  V.  Basset,  15  John.  (N.  Y.) 

21; 
Dorchester  v.  Coventry,  11  John. 

(N.  Y.)  510  ; 
Hale  V.  James,  6  John.  Ch.  (N.  Y.) 

258 ;  s.c.  10  Am.  Dec.  328  ; 
Humphrey  v.  Phinney,  2  John. 

(N.  Y.)  484 ; 
Walker  v.   Schuyler,   10  Wend. 

(N.  Y.)  480  ; 
Dusseth  V.  Bank  U.  S. ,  6  Ohio  76  ; 
Thompson  v.  Morrow,  11  Serg.  & 

R.  (Pa.)  289 ; 
Shirtz  V.   Shirtz,  5   Watts   (Pa.) 

255; 
Brown  v.  Duncan,  4  McCord  (S. 

C.)  346  ; 
Russell  V.  Lee,  2  Mill.  (S.  C.)  254  ; 
Braxton  v.  Coleman,  5  Call  (Va.) 

483  ;  s.c.  2  Am.  Dec.  592  ; 
Todd  V.  Baglow,  4Leigli  (Va.)498; 
Powell   V.   Monson  &  Brimfield 

Mfg.  Co.,  3  Mas.  C.  C.  347 :  Fed. 
,  Cas.  No.  11857  ; 


1  Co.  Litt.  (19th  ed.)  32a ; 

4  Kent  Com.  (18th  ed.)  68. 
'  Braxton  v.  Coleman,  5  Call  (Va.) 
433  ;  s.c.  2  Am.  Dec.  592. 

In  England,  it  seems  from  Riddell 
V.  Gwinnell,  L.  R.  1  Q.  B.  682, 
the  same  rule  applies  between 
the  widow  and  the  alienee  as 
between  the  widow  and  the 
heir;  and  by  that  rule  the 
widow  gets  the  benefit  of  all 
improvements  made  by  the 
alienee  subsequent  to  the  time 
when  the  husband  parted  wij;!! 
his  estate. 
'>  Goodwin  v.  Goodwin,  33  Conn. 
314; 

Spangler  v.  Stanler,  1  Md.  Ch.  36  ; 

Ware  v.  Washington,  14  Miss.  (6 
Smed.  &  M.)  737  ; 

Murdook  v.  Ratclifl,  7  Ohio  119  ; 

Reynolds  v.  Commissioners  State 
Co.,  5  Ohio  204; 

Whetmore  v.  Wright,  22  S.   C. 
446. 
3  Spangler  v.  Stanler,  1  Md.  Ch.  36  ; 

Ware  v.  Washington,  14  Miss.  (6 
Smed.  &  M.)  737. 
*  Goodwin  v.  Goodwin,   88  Conn. 
814; 

Whitmireu.  Wright.  22  S.  C.  446  ; 
s.c.  53  Am.  Rep.  724. 
^  Park  on  Dower,  49. 
«  Cockrill  V.   Armstrong,   31  Ark. 
580; 

Babbitt  v.  Day,  41  N.  J.  Eq.  (14 
Stew.)  392 ; 


824 


ESTATE  IN  COPARTNERSHIP. 


Book  IIL 


already  seized  of  the  whole,  is  in,  hy  prior  title  to  that 
which  the  law  casts  upon  the  widow  ;  ^  and  we  have 
already  seen  that  the  undivided  shares  of  tenants  in 
common  are,  for  all  purposes  except  physical  possession, 
separate  estates,  of  which  the  parties  respectively  are 
solely  seized,  and  in  which  dower  may  he  claimed.^ 


Sec.  986.  Estates  in  copartnership.— It  is  the  rule  of 
common  law  that  there  can  be  no  dower  in  partnership 
estates,^  and  the  general  rule  in  America  is  that  where 
an  estate  is  purchased  with  partnership  funds  for  the 
use  of  the  partnership,  and  employed  in  the  partnership 
business,  it  is  in  equity  regarded  as  assets  of  the  partner- 
ship, and  will  not  be  liable  to  dower  until  after  the  pay- 
ment of  the  partnership  debts,*  for  the  reason  that  neither 


Mayburry  v.  Brien,  40  TJ.  S,  (15 
Pet.)  21 ;  bk.  10  L.  ed.  646  ; 

1  Co.  Litt.  (19th  ed.)  31b. 
'  Reed  v.  Kennedy,  2Strobh.  (S.  C.) 
L.  67. 

Where  the  jus  accresceudi  is  abol- 
ished, as  between  joint  tenants, 
there  the  widow  may  have 
dower,  for  eessat  rations  cessat 
ipsa  et  lex,  and  the  mere  aboli- 
tion of  the  right,  without  any 
express  mention  of  the  widow 
or  of  dower,  is  sufSoient  to 
bring  about  this  result. 

See :  Davis  v.  Logan,  9  Dana 
(Ky.)  185  ; 

Reed  v.  Kennedy,  2  Strobh.  (S.  C.) 
L.  67. 
'  See :  Ante,  §  954. 
3  Wniett  V.  Brown,  65  Mo.  138 ;  s.c. 
27  Am.  Rep.  265  ; 

Hiscock   V.    Jacx)x,    12    Bankr. 
Reg.  507. 
*  NicoU  V.  Ogden,  29  lU.  323  ; 

Cobble  V.  Tomlinson,  50  Ind.  550  ; 

Huston  V.  Neil,  41  Ind.  504,  505  ; 

Mallory  v.  Russell,  71  Iowa  63 ; 
S.C.  60  Am.  Rep.  776  ; 

Paige  1'.  Paige,  71  Iowa  818  ;  s.c. 
60  Am.  Rep.  799  ; 

Hewett  V.  Rankin,  41  Iowa  35  ; 

GUbraith  v.  Gedge,  16  B.  Mon. 
(Ky.)  631  ; 

Dyer  v.  Clark,  46  Mass.  (6  Met.) 
562; 

Howard  v.  Priest,  46  Mass.  (5 
Met.)  528 ; 

Wooldridge  v.  "Wilkins.  4  Miss. 
(3  How.)  360  ; 


WiQet  V.  Brown,  65  Mo.  138  ;  s.c. 

27  Am.  Rep.  265  ; 
Duhring  v.  Duhring,  20  Mo.  174  ; 
Sumner  ■;;.  Hampson,  8  Ohio  328  ; 
Greene  v.  Greene,  1  Ohio  534,  544  ; 

s.c.  3  Am.  Dec.  642  ; 
Richardson    i:  Wyatt,  2  Desau. 

(S.  C.)  Eq.  471 ; 
Hiscock    V.    Jacox,    12    Bankr. 

Reg.  507. 
See  :   Lang  v.  Waring,   25  Ala. 

625; 
Brewery  v.  Montgomery,  28  Ark. 

256; 
Dupuy  V.  Leavenwortli,   17  Cal. 

262; 
Sigoumey  v.  Munn,  7  Conn.  11 ; 
Price  V.  Hicks,  14  Fla.  565  ; 
Loubat  V.  Nom-se,  5  Fla.  350  ; 
Bopp  V.  Fox,  63  m.  543  ; 
Matlock  V.  Matlock,  5  Ind.  403; 
Hewitt  V.  Rankin,  41  Iowa  35  ; 
Bryant  v.  Hunter,  6  Bush  (Ky.) 

75  ; 
Blake  r.  Nutter,  19  Me.  16  ; 
Fall  River  Whaling  Co.  v.  Borden, 

64  Mass.  (10  Gush.)  458; 
Dyer  v.  Clark,  46  Mass.  (5  Met.) 

562; 
Russell  V.  Miller,  26  Mich.  1  ; 
Scruggs  V.  Blair,  44  Miss.  406  ; 
Duhring  v.  Duhring,  20  Mo.  174  ; 
Jarvis  v.  Brooks,  27  N.  H.  (7  Fost. ) 

37; 
Uhler  V.  Semple,  20  N.  J.  Eq.  (3 

C.  E.  Gr.)  288  ; 
Fairchild  v.  FairchUd,  64  N.  Y. 

471; 
King  u.  Weeks,  70  N.  C.  372 ; 
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of  the  partners  can  have  an  ultimate  and  heneficial  in- 
terest in  the  capital  stock  of  the  partnership  until  the 
partnership  dehts  are  paid  and  the  accounts  settled  ; 
until  then  the  land  is  held  in  equity  by  the  attributes  of 
personal  property,  held  in  partnership  and  in  trust,  and 
the  widow  of  the  deceased  partner  cannot  have  dower 
therein,  nor  can  the  heir  of  such  partner  take  by  descent, 
until  the  just  claims  of  the  partnership  creditors  and  of 
the  surviving  partners  are  adjusted  and  settled.^  But  we 
have  heretofore  seen  ^  that  where  real  property  is  held 
by  a  firm  and  has  not  otherwise  had  the  character  of 
personalty  impressed  upon  it,  in  this  country  the  widow 
of  a  deceased  partner  will  be  entitled  to  dower  in  her 
husband's  proportion  of  the  land  after  the  partnership 
debts  are  paid.^ 

Sec.  98T.  Estates  in  reversion  and  remainder. — It  has  al- 
ready been  stated  *  that  to  entitle  a  widow  to  dower  her 
deceased  husband  must  have  been  seized  during  coverture 
of  an  entire  estate  of  inheritance  ;  consequently  where 
the  husband  was  seized  of  a  vested  remainder  in  fee, 

Lime  Rock  Bank  v.  Phetteplace,  under  articles  stipulating  that 

8  R.  I.  56  ;  the  partnership  property  should 

Hunt    V.     Benson,     2     Humph.  be  sold  to  pay  its  debts. 

(Tenn.)  459 ;  Greene  v.  Greene,  1   Ohio  535  ; 

Willis  V.  Freeman,  35  Vt.  44  :  s.c.  18  Am.  Dec.  643. 

Davis  V.  Christian,  15  Gratt.  (\"a.)  Where  title  taken  ia  names  of  part- 

11;  ners. — A    partnership  bought 

Fowler  v.  Bailey,  14  Wis.  125  ;  and  improved  lands  with  the 

Hoxie  V.  Carr,  1  Sumn.  C.  C.  173;  partnership    funds,   and    held 

Fed.  Cas. ,  No.  6803  ;  and  treated  them  as  partnership 

Ripley  v.  Wentworth,  7  Ves.  425.  property.    The  title  was  taken 

Sigoumey  v.  Munn,  7  Conn.  11 ;  in  the  individual  names  of  the 

Dyer  v.  Clark,  46  Mass.  (5  Met.)  partners.     One  of  the  partners 

562,  579  ;  died,  and  the  firm  being  insol- 

Howard  i\   Priest,   46    Mass.   (5  vent,  the  lands  were  sold  to  pay 

Met.)  582  ;  the  firm  debts.     The  court  held 

Bumside  v.  Memck,  45  Mass.  (4  that  the  widow  of  the  deceased 

Met.)  537  ;  partner    was    not    entitled    to 

Hoxie  V.  Carr,  1  Sumn.  C.  C.  173 ;  dower  in  such  lands. 

Fed.  Cas. ,  No.  6802  ;  WiUet  v.  Brown,  65  Mo.  138  ;  s.c. 

Broom  v.  Broom,  3  M.  &  K.  443  ;  37  Am.  Rep.  265. 

PhiUps  V.  PhiUps,  1  M.  &  K.  649  ;  '  See  :  Ante,  §  953. 

Crashaw  v.  Maule,  1  Swanst.  495,  '  Loubat  v.  Nourse,  5  Fla.  350  ; 

533.  Hale  v.  Plummer,  6  Ind.  131 ; 

Stipnlation  that  lands  shall  be  sold  to  Goodburn  v.  Stevens,  1  Md.   Ch. 

pay  debts.— The  widow  of  a  de-  430  ;  s.c.  5  Gill  (Md.)  1  ; 

ceased  partner  is  not  entitled  Sykes  v.  Sykes,  49  Miss.  190  : 

to    dower  in  the    partnership  Campbell  v.  Campbell,  30  N.  J. 

lands,  purchased  and  paid  for  Eq.  (3  Stew.)  415. 

wich    the    partnership    funds  *  See :  Ante,  §  979. 
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limited  on  a  precedent  estate  for  life  ;  or  of  an  estate  in 
reversion  or  remainder,  expectant  on  an  estate  of  free- 
hold, the  widow  will  not  be  entitled  to  dower.  ^  This 
rule  is  said  to  apply  as  well  to  estates  held  by  devise  as 
those  held  by  descent.^ 

Sec.  988.  Estates  mortgaged.— Where  land  has  been 
mortgaged  by  the  husband  before  marriage,  the  wife 
will  not  be  entitled  to  dower  unless  the  incumbrance  be 
discharged  during  coverture.^  And  we  have  already 
seen  *  that  where  lands  are  purchased,  and  at  the  same 
time,  or  as  a  part  of  the  same  transaction,  a  mortgage  is 
given  back  for  the  purchase  money,  the  widow  will  not 
be  entitled  to  dower  as  against  the  mortgagor  or  any  one 
holding  under  him,  because  the  rights  of  the  vendor  and 
his  assignee  will  be  superior  to  the  dower  interests  of  the 
wife.^  Under  the  general  rule  of  the  common  law,  as  well 
as  the  modern  theory  that  the  mortgage  is  simply  a  lien 


'  Edwards  v.  Bibb,  54  Ala.  475  ; 
Northcutt  V.  Whipp,  13  B.  Mon. 

(Ky.)  65  ; 
Hilleary  v.  HUleary,  36  Md.  374, 

287; 
Otis  V.  Parshley,  10  N.  H.  403  ; 
WeUer  v.  Weller,  38  Barb.  (N.  Y.) 

588; 
Green  v.  Putnam,  1  Barb.  (N.  Y.) 

500; 
Dunham  i\  Osborn,  1  Paige  Ch. 

(N.  Y.)  634  ; 
Adams  v.  Beekman,  1  Paige  Ch. 

(N.  Y.)  631 ; 
Weir  V.  Humphreys,  4  Ired.  (N. 

C.)  Eq.  273  ; 
Evans  v.  Evans,  9  Pa.  St.  190 ; 
Lovett  V.  Lovett,  10  Phila.  (Pa.) 

537; 
Milledge  v.  Lamar,  4  Desau.  (S. 

C.)  Eq.  617,  637,  645  ; 
Medley  v.  Medley,  37  Gratt.  (Va.) 

568; 
Jones  V.  Hughes,  37  Gratt.  (Va.) 

560; 
Moody  V.  King,  2  Bing.  447  ;  s.c. 

9  Eng.  C.  L.  654  ; 
Buckworth  v.  ThirkeU,  8  Bos.  & 

P.  652  ;  s.c.  1  Coll.  Juris.  332  ; 
Barker  v.  Barker,  2  Sim.  349. 
'  Bates  V.  Bates,  1  Ld.Raym.  326. 
3  Heth  V.  Cocke,  1  Rand.  (Va.)  844. 
In  the  equity  of  redemption,  hovr- 


ever,   she  will    be  entitled  to 

dower  interest. 
See  :  Ante,  §8  948,  968. 
*  See  :  Ante,  g  968. 
'  Boynton  v.  Sawyer,  35  Ala.  497  ; 
Eslava  v.  Lepetre,  21  Ala.  504 ; 
Birnie  v.  Main,  29  Ark.  591  ; 
Nottingham  v.   Calvert,   1    Ind. 

527; 
Thomas  v.  Hanson,  44  Iowa  651  ; 
McCauley  v.  Grimes,  2  Gill  &  J. 

(Md.)  318  ; 
Crecelius  v.  Horst, '4  Mo.   App. 

419  ■ 
Hinds'  V.  Ballou,  44  N.  H.  419  ; 
Grigg  V.  Smith,  12  N.  J.    L.   (7 

Halst.)  23 ; 
Rands  v.  Kendall,  15  Ohio  671  ; 
Welch  V.  Buckins,  9  Ohio  St.  331 ; 
Greene  t).  Greene,  1  Ohio  535  ;  s.c. 

13  Am.  Deo.  642  ; 
Bogie  V.  Rutledge,  1  Bay  (S.  C.) 

Crafts  V.  Crafts,  2  McCord  (S.  C.) 

L.  54  ; 
Trustee  of  Frazier  v.  Centre,  1 

McCord  (S.  C.)  L.  279  ; 
George  v.  Cooper,  15  W.  Va.  666  ; 
Seekriglit  v.  Moore,  4  Leigh  (Va.) 

80. 
See  :  Brown  v.  Duncan,  4  McC. 

(S.  C.)  L.  346. 
Post,  §  996. 
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for  the  payment  of  the  debt,^  the  mortgagee's  wife  has 
no  dower  in  the  mortgaged  premises  until  after  fore- 
closure.^ 

Sec.  989.  Estates  in  tail.— In  the  case  of  an  estate  in  tail, 
the  dower  of  the  wife,  like  the  curtesy  of  the  husband,^ 
continues,  though  the  estate-tail  be  determined.  But 
there  are  several  cases  when  the  dower  as  well  as  the  curt- 
esy ceases  upon  the  determination  of  the  estate.  These 
are  :  (1)  Where  the  fee  is  evicted  by  a  title  paramount ; 
(2)  where  the  seisin  of  the  husband  is  wrongful  and  the 
heir  is  remitted,  by  which  the  wrongful  estate  is  de- 
termined ;  (3)  where  the  donor  enters  for  breach  of  a  con- 
dition ;  (4)  where  a  person  has  a  qualified  or  base  fee,  the 
right  to  curtesy  and  dower  ceases,  when  the  estate  is 
determined  ;  and  (6)  where  an  estate  in  fee-simple  is  made 
determinable  upon  some  particular  event,  when  that 
event  happens,  curtesy  and  dower  cease  with  the  estate.* 

Sec.  990.  Equitable  estates.— According  to  the  doctrine 
of  the  common  law,  the  widow  is  not  entitled  to  dower 
in  equitable  estates,^  although  the  husband  was  allowed 
an  equitable  curtesy  out  of  equitable  estates  ;  ®  but  in 
those  cases  where  the  legal  and  equitable  estates  are 
equal  and  co-extensive,  the  equitable  estate  is  merged  in 
the  legal,  and  the  widow  will  be  entitled  to  dower. '^  By 
statute  in  many  of  the  states  dower  is  allowed  in  all 
equitable  estates  where  the  equity  of  the  husband  is 
complete  during  coverture.^ 

>  See  :  Ante,  §  968.  398  ; 

^  Crittenden  v.  Johnson,  12  Ark.  (6  Sewall  v.  Procter,  15  Mass.  495  ; 

Eng.)  94  ;  Firestone  v.  Firestone,  2  Ohio  St. 

Foster  v.  Dwinnell.  49  Me.  44.  415  ; 

'See:  ^nfe,  §§840,  841.  Powell  v.   Monson   &  Brimfield 

*  Buckworth -y.  Thirkell,  3  Bos.  &  Mfg.  Co.,   3    Mas.   C.    C.   364; 

P.  658;  Fed.   Cas.,  No.  11357. 

Seymour's  Case,  10  Co.  98a  ;  «  Goodwin  v.  Winston,  2  Atk.  525. 

2  Co.  Litt.  (19th  ed.)  240b.  '  Dean  v.  Mitchell,  4  J.  J.  Marsh. 

<■  Edmonson  v.  Welch,  27  Ala.  578  ;  (Ky.)  451 ; 

Stevens  v.  Smith,  4  J.  J.  Marsh.  Hopkins  v.  Dumas,  42  N.  H.  296 ; 

(Ky.)  64  ;  s.c.  20  Am.  Dec.  205  ;  Costar  v.  Clarke,  3  Edw.  Ch.  (N. 

Gully  V.  Ray,  18  B.  Mon.  (Ky.)  Y.)  428  ; 

107  ;  Tulley  v.  Alston,  3  Ves.  339. 

Pugh  V.  Bell,  2  T.  B.  Mon.  (Ky.)  See  :  Ante,  §  947. 

125;  s.c.  15  Am.  Dec.  142;  ^  See  :    Gillespie    v.   Somerville,    3 

Cowman  v.  HaU,  3  GiU  &  J.  (Md.)  Stew.  &  P.  (Ala.)  447  ; 
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Sec.  991.  Lands  eondemned  for  public  use.— Lands  con- 
demned for  public  use  under  right  of  eminent  domain 
have  been  held  to  be  discharged  of  inchoate  right  of 
dower  in  the  wife  of  the  owner  of  the  fee,  and  although 
no  separate  compensation  is  made  to  her,  she  cannot,  after 
her  husband's  death,  recover  dower  in  the  lands  ;  ^  and  a 
dedication  of  lands  to  public  use  by  the  owner  has  been 
held  to  have  the  same  effect  upon  the  wife's  right  of 
dower.^ 

Sec.  992.  Lands  given  to  public  use.— A  widow  is  not  en- 
titled to  dower  in  ground  dedicated  to  public  use.^  Thus, 
where  a  town  is  laid  out,  under  a  law  requiring  the 
plot  to  be  recorded,  the  streets  become  public  highways, 
and  the  title  to  the  ground  set  apart  for  public  use  is 
vested  in  the  county  for  the  purposes  contemplated.  The 
uses  thus  created  are  inconsistent  with  the  assertion  of 
any  private  rights  while  the  use  remains,  consequently 
all  private  rights  must  be  suspended  or  abrogated^  and 
the  wife's  right  of  dower  is  barred.*  But  it  has  been 
said  that  where  a  railroad  company  purchases  lands  with- 
out the  limits  of  its  road,  and  dedicates  them  to  public 
use  by  building  a  depot  and  station  thereon,  this  does 
not  extinguish  an  existing  inchoate  right  of  dower 
therein.^ 

Barnes  v.  Gay,  7  Iowa  26 ;  Ohio  24  ;  s.c.  17  Am.  Dec.  576. 

Heed  v.  Ford,  16  B.  Mon.  (Ky.)  See :    Giles  v.   GuUion,   13    Ind. 

114  ;  487  ; 

Eobinson  v.  Miller,   1    B.   Mon.  Moore  v.  City  of  New  York,  8  N. 

(Ky.)  88,  93  ;  Y.  110  ;  s.c.  59  Am.  Dec.  473  ; 

Newhall  v.  Lynn  Five  Cent  Sav-  Weaver    v.   Gregg,    6    Ohio    St. 

ings  Bk.,  101  Mass.  428  ;  s.c.  3  547. 

Am.  Rep.  387  ;  *  The  Supreme  Court  of  Ohio  say, 

Hawley  v.  James,  5  Paige  Ch.  (N.  in  the  case  of  Gwynne  v.  City 

Y.)  318 ;  of  Cincinnati,  3  Ohio  24  ;  s.c. 

LobdeU  v.   Hayes,   86    Mass.    (4  17  Am.  Dec.  576:   "Such  has 

Allen)  187  ;  been  the  general  understand- 

Rands  v.  Kendall,  15  Ohio  671 ;  ing,  not  only  in  this  state,  but, 

Pritts  V.  Eitchey,  29  Pa.  St.  71.  so  far  as  we  are  informed,  in 

'  See  :  French  v.  Lord,  69  Me.  537  ;  other  states  also.     A  claim  for 

Moore  v.  City  of  New  York,  8  N.  dower  in  the  streets  of  a  town, 

Y.  110  ;•  s.c.  59  Am.  Deo.  473.  or   in   the  public  jail,   court- 

'  Duncan  v.  City  of  Terra  Haute,  house,  or  public  offices,  would 

85  Ind.  104,  106.  be  a  novel  one,  and  if  sustained 

See  :  Ante,  §  964 ;  Post,  §  992.  could  not  be  enjoyed  without 

'  Duncan  v.  City  of  Terra  Haute,  defeating  the  original  purpose 

85  Ind.  106  ;  and  present  use  of  the  grant." 

French  v.  Lord,  69  Me.  537  ;  '  Nye  v.  Taunton  Branch  R.   Co., 

Gwynne  v.  City  of  Cincinnati,  3  113  Mass.  277. 
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Sec.  993.  Momentary  and  transitory  seisin.— We  have  al- 
ready seen  that  in  order  to  entitle  the  wife  to  dower,  the 
husband's  seisin  must  be  a  beneficial  one  ;  ^  hence  where 
a  man  is  seized  of  an  estate  beneficially  for  his  own  use, 
even  for  an  instant,  his  wife  will  be  entitled  to  dower,^ 
but  a  wife  will  not  be  entitled  to  dower  where  her  hus- 
band has  a  mere  instantaneous  ^  or  transitory  *  seisin,  or  is 
the  mere  instrument  of  passing  the  title.  ^    Thus  in  case 


'  See  :  Ante,  §  930,  et  seq. 
'  McCauley  v.  Grimes,  3  Gill  &  J. 
(Md.)  318 ;  s.c.  30  Am.  Dec.  434. 
Instantajieons  seisin  of  the  hus- 
band for  the  combined  use  of 
himself  and  others,  and  the 
husband's  interest,  real  or  con- 
tingent, cannot  be  ascertained, 
but  is  postponed  until  the  grat- 
ification of  all  uses  to  which 
the  land  is  subservient,  his  wife 
will  not  be  entitled  to  dower. 
McCauley  v.  Grimes,  3  Gill  &  J. 
(Md.)  318;  s.c.  30  Am.  Dec. 
434. 
Thus  where  the  children  of  de- 
ceased persons  entered  into  a 
parol  agreement  to  divide  his 
estate  equally  among  them,  and 
pursuant  thereto  one  of  them, 
who  had  received  more  than 
his  share  by  conveyance  of  land 
in  the  father's  lifetime,  con- 
veyed said  land  to  one  of  his 
brothers,  who,  on  the  same  day, 
gave  bonds  to  the  other  cliildren 
to  pay  their  respective  shares, 
and  executed  a  mortgage  of  the 
land  to  secure  the  same,  the 
mortgagor's  widow  was  held 
not  entitled  to  dower,  it  appear- 
ing that  if  dower  were  allowed, 
the  land  would  not  be  sufficient 
to  pay  off  the  mortgage. 

McCauley  v.  Grimes,  3  Gill  &  J. 
(Md.)  318;    s.c.   30  Am.   Dec. 
434. 
'  Eslava  v.  Lepretre,  31  Ala.  504 ; 
s.c.  56  Am.  Dec.  266  ; 

Hubbard  v.   Morton,    10    Conn. 
434  • 

Smith' V.  Stanley,  37  Me.  11 ;  s.c. 
58  Am.  Dec.  771 ; 

Henisler  v.  Nickum,  38  Md.  377  ; 

Rawlins  v.  Lowndes,  34  Md.  643  ; 

Bums  V.  Thayer,  101  Mass.  436, 
438; 

King  V.   Stetson,   93    Mass.    (11 
AUen)  406,  407  ; 


Flvnt  V.  Arnold,  43  Mass.  (3  Met.) 
619,  636  ; 

Thaxter  v.  Williams,  31  Mass. 
(14  Pick.)  49, 54; 

Holbrook  v.  Finney,  4  Mass.  566  ;  ■ 
s.c.  3  Am.  Dec.  243  ; 

Snow  V.  Tifft,  15  John.  (N.  Y.) 
458;  s.c.  8  Am.  Dec.  366; 

Mayburry  v.  Brien,  40  U.  S.  (15 
Pet.)  21,  39  ;  bk.  10  L.  ed.  646, 
653. 

mortgage  liack  secnring  pay- 
ment of  money. — Thus  where 
a  father  conveyed  land  to  his 
four  sons  in  fee,  who  on  the 
same  day  mortgaged  the  same 
land  to  the  father  to  secure  the 
payment  of  a  sum  of  money 
and  the  maintenance  of  the 
father  during  life,  it  was  held 
that  there  was  only  an  instan- 
taneous seisin  in  the  sons,  and 
therefore  the  wife  of  one  had 
no  claim  to  dower  in  the  land. 

Holbrook  v.  Finney,  4  Mass.  566  ; 
s.c.  3  Am.  Dec.  343. 
■•  McCauley  v.  Grimes,  3  Gill  &  J. 
(Md.)  318  ;  s.c.  30  Am.  Deo.  434; 

Gilliman  v.  Moore,  4  Leigh  (Va.) 
30  ;  s.c.  34  Am.  Dec.  704  ; 

Wilson  i\  Davisson,  3  Rob.  (Va.) 
384,  398. 
'  McCauley  v.  Grimes,  2  Gill  &  J. 
(Md.)318  :  S.C.  30  Am.  Dec.  434. 

See  :  Clark  v.  Munroe,  14  Mass. 
351; 

Holbrook  v.  Finney,  4  Mass.  566, 
569  ;  s.c.  3  Am.  Dec.  243,  345  ; 

Roberts  v.  Wiggin,  1  N.  H.  73, 
75  ;  s.c.  8  Am.  Dec.  38  ; 

Jackson  v.  Dewitt,  6  Cow.  (N.  Y.) 
313,  316  ; 

Stow  V.  Tifft,  15  John.  (N.  Y.)  458, 
463 ;  s.c.  8  Am.  Dec.  366,  367, 
368; 

Peterson  v.  Clark,  15  John.  (N. 

Y.)  305  ; 
Jackson    ex    d.    MoCrackin    v. 
Wright,  14  Jolm.  (N.  Y.)  194 ; 
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^  of  a  conveyance  to  a  husband  and  a  simultaneous  mort- 
gage back,  securing  the  payment  of  the  purchase  money, 
the  grantee  does  not  get  such  seisin  as  entitles  his  wife 
to  have  dower  in  the  premises  ;  ^  and  the  same  is  true 
where  the  two  instruments  were  intended  to  be  executed 
together,  although  they  were  not  executed  contemporan- 
eously, for  they  will  in  equity  be  regarded  as  a  part  of  the 
same  transaction,  and  deprive  the  wife  of  her  right  of 
dower  in  the  lands.^  And  where  the  mortgage  is  made  to 
a  third  person  at  the  same  time  with  the  deed  to  the 
mortgagor,  the  widow  will  not  be  entitled  to  a  dower  in 
the  land.^ 


Sec.  994.  Pre-emption  claims.— Although  the  widow  in 
some  cases  has  a  dower  right  in  lands  which  her  husband 


Jackson  ex  d.  Benson  v.  Mats- 
dorff,  11  John.  (N.  Y.)  97  ;  s.o. 
6  Am.  Dec.  355 ; 

Jackson  v.  Dunsbaugh,  1  John. 
Cas.  (N.  Y.)  91,  95  ; 

Vaughn  v.  Atkins,  5  Burr.  2787  ■ 

Eoe  V.  Griffith,  4  Buit.  1962  • 

3  Bl.  Com.  134,  331  ; 
1  PoweU  Conv.  410. 

'  Henisler  v.  Nickum,  38  Md.  370, 

377; 
McCauley  v  Grimes,  2  Gill  &  J. 

(Md.)    318;    s.c.  20  Am.  Dec. 

434; 
Clark  V.  Munroe,  14  Mass.   351, 

352; 
Bird  V.  Gardner,   10  Mass.   364 ; 

s.c.  6  Am.  Dec.  137  ; 
Holbrook  v.  Finney,  4  Mass.  566  ; 

s.o.  3  Am.  Dec.  243  ; 
Stow  V.  TifEt,  15  John.  (N.   Y.) 

458  ;  s.c.  8  Am.  Dec.  266  ; 
Hitchcock  V.  Harrington,  6  John. 

(N.   Y.)  290 ;  s.c.  5  Am.  Dec. 

339; 
Reed  v.  Morrison,  13  Serg.  &  R. 

(Pa.)  18  ; 
Wilson  V.  Da-sdsson,  2  Rob.  (Va.) 

384,  398  ; 
Bogie  V.  Rutledge,  1  Bail.  (S.  C.) 

L.  313  ; 
Frazier's  Trustee  v.  Centre,  1  Mc- 

Cord  (S.  C.)  Eq.  379  ; 

4  Kent  Com.  (13th  ed.)  38,  39. 
Mortgage  to  prior  mortgagee. — In  a 

case  where  the  husband  pur- 
chased an  equity  of  redemption 
in  mortgaged  lands,  and  subse- 
quently mortgaged  the  prem- 


ises to  the  prior  mortgagee,  to 
whom  he  afterwards  released 
all  his  interest,  it  was  held  that 
the  husband  did  not  have  such 
a  seisin  as  would  entitle  the 
wife  to  dower  against  the  mort- 
gagee and  his  assigns. 

Bird  V.   Gardner,   10  Mass.  364; 
s.c.  6  Am.  Dec.  137. 

But  in  Hitchcock  v.  Harrington, 
6  John.  (N.  Y.)  290 ;  s.c.  5  Am. 
Dec.  339,  where  a  grantor  con- 
veyed land,  taking  back  at  the 
same  time  a  mortgage  to  secure 
the  purchase  money,  and  the 
grantee  died  while  in  posses- 
sion, after  the  mortgage  was 
due  and  unsatisfied,  a  tenant 
took  a  release  of  the  land  from 
the  grantee's  heir,  and  paid  off 
the  mortgage.  After  the  lapse 
of  twenty-five  years,  the  widow 
of  the  grantee  brought  an  ac- 
tion to  recover  dower  in  the 
land,  and  the  court  held  that 
she  was  entitled  to  dower,  to- 
gether with  damages  for  its  de- 
tention, from  the  death  of  her 
husband. 
2  Summers  v.  Darne,  31  Gratt.  (Va.) 
801; 

Wheatley  v.  Calhoun,  12  Leigh 
(Va.)  264,  274  ; 

Gilliman  v.  Moore,  8  Leigh  (Va.) 
30 ;  s.c.  24  Am.  Dec.  704. 
'  McCauley  v.  Grimes,  3  Gill  &  J. 
(Md.)318  ;  s.c.30  Am.  Dec.434  ; 

Clark  V    Munroe,  14  Mass.  351, 
353. 
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had  contracted  to  purchase,  but  died  before  the  deed  was 
delivered/  and  also  in  lands  held  by  an  incomplete  title,  ^ 
yet  she  is  not  entitled  to  dower  in  estates  in  pre-emption,^ 
or  in  a  mere  right  to  receive  a  patent  ;*  but  she  is 
entitled  to  dower  in  lands  held  by  certificate  from  the 
United  States,  the  purchase  price  having  been  paid  in 
fuU,^  and  in  military  warrant  lands,  ^  and  in  a  donation 
claim,  the  mere  holding  of  which  being  regarded  as  suf- 
ficient seisin  to  give  the  widow  dower.'' 

Sec.  995.  Trust  estates.— At  common  law  a  widow  of  a 
trustee  was  dowable,  but  equity  would  restrain  by  in- 
junction the  setting  off  of  such  an  estate  to  her,  where 
the  husband  had  no  beneficial  interest  in  the  land.  ^ 
After  the  passage  of  the  statute  of  uses,^  the  widow  of 
the  feoffee  to  uses  could  not  be  endowed,  because  the 
husband  had  merely  an  instantaneous  seisin.'''  It  is  now 
the  general  rule  in  this  country,  both  in  law  and  in  equity, 
that  the  widow  of  a  trustee  has  no  dower  interests  in  the 
trust  estate.^^ 


1  See  :  Davenport  v.  Farrar,.  3  111. 

(1  Scam.)  314  ; 
Eobinson    v.   MiUer,   1   B.   Mon. 

(Ky.)93; 
Lobdell    V.   Hayes,   86    Mass.   (4 

Allen)  187 ; 
Reed    v.   Whitney,   73    Mass.   (7 

Gray)  533  ; 
Church  V.  Church,  3  Sandf.  Ch. 

(N.  Y.)  434. 
'  See  :  Ante,  §  967. 
3  Drennen  v.  Walker,  21  Ark.  539  ; 
WooUey  v.  Magie,  26  lU.  528  ; 
Davenport    v.   Farrar,   2    111.    (1 

Scam.)  314  ; 
Langworthy  v.  Heeb,  46  lovca  64  ; 
Bowers  v.   Keeseecker,  14  Iowa 

801,  overruling  Davis  v.  O'Fer- 

rall,  4  G.  Greene  (Iowa)  358  ; 
"Wells  V.  Moore,  16  Mo.  408. 
<  Chinnubbee  v.  Nicks,  3  Port.  (Ala.) 

363; 
WooUey  v.  Magie,  36  111.  538. 
=>  Fleeson    v.    Nicholson,     1    Miss. 

(Walk.)  347. 
"  Burke  v.  Barron,  8  Iowa  133  ; 
Johnson  v.  Parcels,  48  Mo.  549. 
Warrant     lands     not     subject     to 

dower — Arkansas  doctrine,  is  that 

dower  will  not  be  given  inlands 

held  by  warrant. 
Drennen  v.  Walker,  31  Ark.  539  ; 


MulhoUan  v.  Thompson,  13  Ark. 

333. 
See  :  Blakeney  v.   Ferguson,   30 

Ark.  547. 
Same. — In  Pennsylvania,   at    quite 

an  early  date,  it  was  held  that 

warrant  lands  are  not  subject 

to  dower. 
Dodson  V.  Davis,  2  Yeates  (Pa.) 

168. 
'  Ebey  v.  Ebey,  1  Wash.  Ter.  185, 

316. 

8  Perk.  Conv.  43  ; 

1  Roper  H.  &  W.  353  ; 
1  Rol.  Abr.  678,  pi.  36  ; 
4  Kent  Com.  (13th  ed.)  43. 

9  Stat.  37  Hen.  VIII. 
M  See  :  Ante,  §  993. 

"  Edmonson  v.  Welsh,  37  Ala.  578 ; 
Crittenden  v.  Johnson,  13  Ark. 

(6  Eng.)  94  ; 
Stevens  v.  Smith,  4  J.  J.  Marsh. 

(Ky.)  64  ;  s.c.  20  Am.  Dec.  205; 
Bartlett  v.  Gouge,  5  B.  Mon.  (Ky.) 

153  ' 
Cowman    v.   HaU,   3    Gill   &  J. 

(Md.)  398  ; 
Small  V.  Procter,  15  Mass.  495  ; 
Hopkinson  v.  Dumas,  43  N.   II. 

396; 
Ocean  Beach  Assoc,  v.  Brinkley, 

34  N.  J.  Eq.  (7  Stew.)  438  ; 
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Sec.  996.  Vendor's  lien.— The  widow's  dower,  being  an 
emanation  from  the  ownership  of  the  land  by  her  hus- 
band, is  subject  to  all  its  qualifications,  though  not  to  his 
alienation  during  coverture,  without  her  consent,  declared 
in  the  mode  prescribed  by  law  ;  hence  if  the  purchase- 
money  of  the  land  remain  unpaid  and  secured  by  mort- 
gage, we  have  already  seen  that  the  wife  will  be  entitled  . 
to  dower  only  out  of  the  surplus  remaining  after  the 
payment  of  the  mortgage  debt  ;  Mf  no  mortgage  is  given, 
an  equitable  mortgage  is  embodied  in  the  transaction 
itself,  and  the  vendor's  lien  will  be  superior  to  the  wife's 
dower  right. ^  In  such  a  case,  however,  the  widow  will 
be  entitled  to  dower  in  the  surplus  proceeds  of  sale  of  the 
land  under  a  foreclosure  of  the  vendor's  lien.^ 


Cooper  V.  Whitney,  3  Hill  (N.  Y.) 

95,  101  ; 
Coster  r.  Lorillard,  14  Wend.  (N. 

Y.)  265,  314  ; 
Firestone  v.  Firestone,  2  Ohio  St. 

415; 
Derush  v.  Brown,  8  Ohio  412  ; 
Thompson  v.  Murray,  2  Hill  (S.  C.) 

Eq.  204  ; 
Eobison  v.  Codman,  1  'Sumn.  C. 

0.  121,  130 ; 
Noel  V.  Jevon,  2  Freem.  43  ; 
Bevan  v.  Pope,  3  Freem.  71. 
In  Kentucky,  by  act  of  1796,  the 

husband  or  wife  of  a  cestui  que 

trust  or  cestui  que  use  became 

entitled  to  dower  or  curtesy. 
Stevens  v.  Smith,  4  J.  J.  Marsh. 

(Ky.)  64  ;  s.c.  20  Am.  Dec.  205. 
'  See  :  Ante,  §  988. 
"  Thorn  v.  Ingram,  25  Ark.  52  ; 
Hungunin  v.   Cochrane,   51    111. 

303  ;  s.c.  2  Am.  Rep.  303  ; 
Crane  v.  Palmer,  8  Blackf .  (Ind.) 

120 ; 
Crumb  v.  Davis,  54  Iowa  25  ; 
Tisdale  v.  Risk,  7  Bush  (Ky.)  139  ; 
Harrison  v.  Griffith,  4  Bush  (Ky.) 

141-146  ; 
Stevens  i\  Smith,  4  J.  J.  Marsh. 

(Ky.)  205  ;    s.c.   20  Am.   Deo.  • 

205  ; 
Nazareth  Lit.  &  Benevolent  Inst. 

V.  Lowe,  1  B.  Mon.  (Ky.)  257  ; 
Ellicott  V.  Welch,  2  Bland.  C 

(Md.)  242  ; 
Cocke  V.  Bailey,  43  Miss.  81 ; 
Walton  V.  Hargroves,  43  Miss.  18  ; 
Warren  v.  Van  Alstyne,  3  Paige 


Ch.  (N.  Y.)  513  ; 

Kirby  v.  Dalton,  1  Dev.  (N.  C.) 
Eq.  195 ; 

Williams  v.  Wood,  1  Humph. 
(Tenn.)  408  ; 

Wilson  V.  Davisson,  3  Eob.  (Va.) 
384. 

See  :  Moore  v.  Worthy,  56  Ala. 
163; 

Simpson  v.  McAllister,  56  Ala. 
338; 

Haj'good  V.  Marlowe,  51  Ala.  478  ; 

Manly  v.  Slason,  31  Vt.  871 ; 

Saunders  v.  Leslie,  3  Bull  &  B. 
514,515; 

Kettlewell  v.  Watson,  26  Ch.  Div. 
501; 

Winter  ■».  Anson,  3Euss.  488  ;  s.c. 
1  Sim.  &  Stu.  434  ; 

Hughes  V.  Kearney,l  Sch.  &  Lefr. 
135,  136  ;  s.c.  9  Rev.  Rep.  30  ; 

Mackreth  v.  Symmons,  15  Ves. 
329,  337,  339,  840,  350  ;  s.c.  10 
Rev.  Rep.  85,  90  ; 

Sugden  on  Vendors  (9th  ed.)  2,  c. 
13,  pp.  57-67. 

Thus  where  a  husband  purchased 
land,  giving  his  note  as  security 
for  t)ie  purchase  price,  and 
afterwards  by  his  sole  deed  re- 
conveyed  the  lands  to  the  ven- 
dor as  satisfaction  of  the  notes, 
the  court  held  that  the  wife's 
right  of  dower  did  not  attach. 

Ilugunin  v.  Cochrane,  51  111.  303 ; 
s.c.  2  Am.  Rep.  303. 
»  Harrison  v.  Griffith,  4  Bush  (Ky.) 
146. 
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Sec.  99T.  Wild  and  uncultivated  lands.— We  have  already 
seen  that  the  general  rule  in  this  country  is  that  the 
widow  is  dowable  in  wild  and  uncultivated  lands  ;  ^  but 
the  rule  in  some  of  the  New  England  states  is  that  the 
widow's  right  of  dower  is  confined  to  lands  cultivated 
and  improved,  or  at  least  to  useful  lands.^  In  those 
states  where  this  rule  prevails  dower  is  not  granted  in 
lands  in  a  wild  and  uncultivated  state,  ^  whose  sole  value 
consists  in  the  wood  and  growing  timber  thereon,  unless 
it  is  assigned  to  her  in  connection  with  other  and  culti- 
vated land.*  And  in  those  states  where  the  New  England 
rule  prevails,  the  widow  will  not  be  entitled  to  dower  in 
lands  which  were  wild  when  aliened  by  her  husband,  but 
were  afterwards  brought  into  cultivation  by  the  grantee.^ 

Sec.  998.  Wrongful  estates.— A  widow  is  not  dowable 
in  a  wrongful  estate.  Thus  it  is  said  that  if  a  tenant  in 
tail  discontinues  in  fee,  afterwards  marries,  disseizes  the 
discontinuee,  and  dies  seized,  his  wife  shall  not  have 
dower,  because  the  issue  is  remitted  to  the  ancient 
entail,  and  the  estate  which  the  husband  had  during  the 
coverture  was  wrongful.^  And  where  a  man  having  title 
to  lands  enters  and  disseizes  the  tenant,  and  dies  seized, 
and  his  heir  enters,  by  which  he  is  remitted  to  the  ancient 
right,  the  widow  of  the  disseisor  is  not  entitled  to  dower, 
because  her  husband's  estate  was  wrongful.' 

Section  VII. — Assignment  of  Dowek. 

Sec.     999.  Necessity  for  assignment. 

Sec.  1000.  When  right  to  assignment  accrues. 

Sec.  1001.  Demand  of  assignment. 

Sec.  1003.  Widow's  quarantine. 

Sec.  1003.  Right  of  dower — Character. 

Sec.  1004.  Same — Right  of  transfer. 

Sec.  1005.  When  dower  assigned. 

1  See  :  Ante,  §  974.  *  Whiter.  Cutler,  34 Mass.  (17  Pick.) 

'^  See  :  Stevens  v.  Owens,  25  Me.  94  ;  248. 

White    V.    Cutler,   34   Mass.   (17  "  Webb  v.  Townsend,  18  Mass.  (1 

Pick.)  248  ;  Pick.)  21  ;    s.c.  11    Am.    Dec. 

Webb  V.  Townsend,  18  Mass.  (1  132. 

Pick.)  31 ;  s.c.  11  Am.  Dec.  132;  « 1  Inst.  31b ; 

Conner  v.  Shepherd,  15  Mass.  164.  Fitz.  N.  B.  149. 

3  Conner  v.  Shepherd,  15  Mass.  164.  '  1  Cruise  Real  Prop.  (4th  ed.)  163. 
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Sec.  1006.  Same— Contribution  to  redemption. 

Sec.  1007.  Estimating  value  of  dower. 

Sec.  1008.  In  improvements. 

Sec.  1009.  In  rents  and  profits. 

Sec.  1010.  In  property  not  divisible. 

Sec.  1011.  In  alienated  property. 

Sec.  1013.  In  partitioned  lands. 

Sec.  1013.  In  crops  growing  on  land. 

Sec.  1014.  How  dower  assigned. 

Sec.  1015.  Same — Manner  of  assignment. 

Sec.  1016.  Same— Same— According  to  common  right. 

Sec.  1017.  Same — Rules  governing. 

Sec.  1018.  Same — Law  governing. 

Sec.  1019.  Same— Estate  granted. 

Sec.  1020.  Same — Assignment  by  parol. 

Sec.  1021.  Same — According  to  common  right. 

Sec.  1022.  Same — Same — Assigmnent  in  special  manner. 

Sec.  1023.  Same — ^Against  common  right. 

Sec.  1024.  Same — By  metes  and  bounds. 

Sec.  1025.  Same — Assignment  in  several  parceio. 

Sec.  1026.  Same— Same— Where  held  in  severalty. 

Sec.  1027.  Same — In  common. 

Sec.  1028.  Same — In  money. 

Sec.  1029.  Same — Improper  assignment. 

Sec.  1030.  Same — Failure  of  assignment. 

Sec.  1031.  Same — Be-assignment. 

Sec.  1032.  Who  may  make  assignment  of  dower. 

Sec.  1038.  Effect  of  assignment  of  dower. 

Section  999.  Necessity  for  assignment.— We  have  al- 
ready seen  that,  upon  the  death  of  the  husband,  the  right 
of  dower  which  the  wife  acquired  by  the  marriage  becomes 
consummate  ;  ^  but  where  the  precise  portion  of  land 
which  she  is  to  have  as  such  dower  is  not  particularly 
assigned,  as  was  formerly  sometimes  done,  she  is  not 
entitled  to  enter  upon  any  specific  land  ^  until  after  her 
dower  has  been  duly  admeasured  and  assigned  to  her  ^ 
by  competent  authority.*    The  widow,  therefore,  has  no 

1  See  :  Ante,  §§  915,  935.  *  Wallace  v.  Hall,  19  Ala.  367  ; 

'  Eight  of  quarantine  an  exception  to  Hoots  v.  Graham,  28  111.  81  ; 

this  rule.  Eobinson  v.   Miller,   1    B.   Mon. 

See :  Ante,  |  916  ;  Post,  §  1002.  (Ky.)  88,  91 ; 

'  Moore  v.   City  of  New  York,   8  Bolster  v.  Cushman,  34  Me.  428 ; 

N.  Y.  110  ;  B.C.   59  Am.   Dec.  Windham  v.  Portland,   4  Mass. 

473 ;  384 ; 

Blodget  V.  Brent,  3  Cr.  C.  C.  894;  Corey  v.  People,  45  Barb.  (N.  Y.) 

s.  c.  3  Fed.  Cas.  262  ; 

As  to  who  may  assign  dower,  see  :  Jackson  ex  d.    Clark  v.  O'Don- 

Post,  %  1032.  aghy,  7  John.  (N.  Y.)  247  ; 


Chap.  XVIII.  §§  1000-1002.]    RIGHT  OF— DEMAND.  §35 

estate  in  the  lands  qf  her  husband  nntil  after  admeasure- 
ment and  assignment ;  for  the  law  casts  the  freehold  on 
the  heir,  immediately  upon  the  death  of  the  ancestor.  ^ 

Sec.  1000.  When  right  to  assignment  aecmes.— On  the 
death  of  the  husband  the  widow's  right  of  dower  is  no 
longer  contingent,  but  by  that  event  becomes  fixed  and 
certain  ;  ^  and  the  widow  is  entitled  to  have  dower  set  off 
to  her  as  soon  as  practicable  after  her  husband's  death. 
The  period  is  generally  fixed  by  statute  in  the  various 
states.  Until  such  assignment,  however,  she  has  no 
right  to  claim  any  specific  part  of  the  estate,  or  to  enter 
upon  or  occupy  ^  any  part  of  it,*  except  under  the  right 
of  quarantine.' 

Sec.  1001.  Demandof  assignment.— Inmost  of  the  states 
the  wife  is  required  to  demand  an  assignment  of  dower  ; 
and  where  the  wife  is  required  to  demand  such  an  as- 
signment, this  demand  may  be  by  parol  and  need  not  be 
in  writing.®  Such  demand  is  not  required  to  be  made  by 
the  widow  herself,  but  may  be  made  by  any  one  author- 
ized by  her  by  parol  to  do  so.' 

Sec.  1002.  Widow's  quarantine.— At  common  law  the 
widow  had  a  right  to  tarry  in  the  mansion-house  of  her 
husband,   of  which  she  was  dowable,^  for  a  period  of 

Doe  ex  d.  Nutt  v.  Nutt,  3  Car.  &  "  Elniendorf  v.  Lockwood,  57  N.  Y. 

P.  430  ;  s.c.  13  Eng.  C.  L.  658.  332. 

See  :  Rambo  v.  Bell,  3  Kelly  (Ga.)  See  :  Ante,  %%  916,  935. 

207  ;  ^  See  :  Ante,  §  999. 

Singleton  v.  Singleton,   5  Dana  *  3  Bl.  Cora.  189. 

(Ky.)  89  ;  '  See  :  Ante,  §§  916, 999;  Post,  §  1002. 

Den  V.  Dodd,  6  N.  J.  L.  <1  Halst.)  '  See  :  Austin  v.  Austin,  60  Me.  74 ; 

367.  s.c.  79  Am.  Dec.  S97,  600  ; 

Compare :  Gorham  v.  Daniels,  33  Curtis  v.  Hobart,  41  Me.  230  ; 

Vt.  600  ;  Luce  v.  Stubbs,  35  Me.  92  ; 

Burke  v.  Barron,  8  Clark  132,  Baker  v.  Baker,  4  Me.  (4  Greenl.) 

In  CoimecticTit,  however,  admeas-  67  ; 

urement    and    assignment    of  Page  v.  Page,  60  Mass.  (6  Cush.) 

dower  are  not  necessary  to  en-  196  ; 

title  the  widow  to  enter,  she  Shattuck  v.  Gregg,  4  Mass.  (23 

becoming   tenant  in  common  Pick.)  88  ; 

with  her  husband's  heirs  on  his  Jones  v.  Brewer,  18  Mass.  (1  Pick.) 

death,  and  remaining  so  until  313. 

dower  is  set  off.  '  Lathrop  v.  Foster,  51  Me.  867  : 

See  :  Stedmanw.  Fortune,  5  Conn.  Luce  v.  Stubbs,  85  Me.  93. 

462.  *  Eight    to     support. — At    common 

>  2  Bl.  Com.  133  ;  law  the  wife  had  the  additional 

.  Gilb.  Ten.  36.  right  to  be  supported  therein 
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forty  days  after  his  death.  This  was  called  the  widow's 
quarantine.!  After  the  expiration  of  the  quarantine,  the 
heir  could  at  any  time  put  the  widow  out  of  possession 
and  drive  her  to  her  suit  for  dower,  ^  but  the  wife's  mere 
right  to  occupy  the  dwelling  and  farm  attached  of  her 
deceased  husband,  until  dower  is  assigned  her,  gives  her 
no  estate  in  the  lands.  ^  In  most  of  the  states  in  the 
Union  the  common-law  provision  for  the  wife  has  been 
retained,  and  'the  statutory  allowance,  as  a  general 
thing,  is  more  liberal  in  her  favor  than  that  of  the  com- 
mon law.  The  common-law  rule  prevails  in  Delaware,* 
Maryland,  Massachusetts,^  Minnesota,''  New  Hampshire,^ 


out  of  the  estate  for  the  space 
of  forty  days  after  the  hus- 
band's death,  within  which 
time  her  dower  should  be  as- 
signed. 

Menifee  v.  Menifee,  8  Eng.  (Ark.) 
9; 

Shields  v.  Batts,  5  J.  J.  Marsh. 
(Ky.)  13 ; 

Bank  of  U.  S.  v.  Dunseth,  10  Ohio 
18; 

Seiderv.Seider,5  Wliart.(Pa.)208 ; 

MoCuUy  V.  Smith,  3  Bail.  (S.  C.) 
L.  103 ; 

1  Co.  Litt.  (19th  ed.)  84b. 
'  Widow's  quarantine  is  recognized  by 
statute  in  several  states,  but  the 
duration  of  its  enjoyment  will 
be  found  to  vary. 

See  :  Pharis  v.  Leachman,  20  Ala. 
663; 

Singleton  v.  Singleton,  5  Dana 
(Ky.)  89 ; 

Porter  v.  Robinson,  3  A.  K.  Marsh. 
(Ky.)  353  ;  s.c.l3  Am.  Dec.  153  ; 

Corey  v.  People,  etc.,  45  Barb. 
(N.  Y.)  263 ; 

Barnet  v.  Barnet,  15  Serg.  &  R. 
(Pa.)  71. 

Same — No  dower  in  mansion-honse. — 
There  is  no  right  of  dower  in  the 
mansion-house  at  common  law. 

See  :  Devaughn  v.  Devaughn,  19 
Gratt.  (Va.)  536. 

Same — Ejectment — Widow  and  heirs 
may  be  joined  in. — A  widow's 
possession  until  assignment 
of  dower  is  consistent  with 
that  of  the  heirs,  and  in  an 
ejectment  against  her  they 
may  be  admitted  to  defend. 

Porters.  Robinson,  3  A.K.  Marsh. 
(Ky.)  353  ;  s.c.l3  Am.Dec.  153. 


Neitlier  the  heirs  at  law,  claiming 
under  the  wife's  husband,  nor 
the  administrator,  can,  by  eject- 
ment or  otherwise,  turn  out  the 
wife,  or  her  tenants  lodging 
under  her,  from  her- possession 
of  the  dweUing  and  farm  at- 
tached, and  owned  by  her  de- 
ceased husband, until  her  dower 
has  been  assigned  her. 
laege  v.  Bossieux,  15  Gratt.  (Va.) 

83  ;  s.c.  76  Am.  Dec.  189. 
Same — Holds  free  of  rent. — ^Until 
wife's  dower  is  assigned  to  her, 
the  widow  has  a  right  to  re- 
main in  and  possess  her  late 
husband's  mansion  or  chief 
dwelling-house,  together  with 
the  farm  thereto  attached,  free 
of  rent.  This  right  is  not 
strictly  part  of  her  dower,  but 
is  a  provision  made  by  statute 
for  her  benefit,  and  may  be  re- 
garded as  an  enlargement  of 
her  common-law  quarantine. 
But  the  wife  is  not  obliged  to 
remain  on  the  premises ;  she 
may  rent  them, 
laege  v.  Bossieux,  15  Gratt.  (Va.) 
83  ;  s.c.  76  Am.  Dec.  189. 

» Voelckner  v.  Hudson,  1  Sandf  (N. 
Y.)  215 ; 
laege  v.  Bossieux,  15  Gratt.  (Va.) 

83 ;  S.C.  76  Am.  Dec.  189  ; 
2  Bl.  Com.  139  ; 
1  Co.  Litt.  (19th  ed.)  84b. 

*  laege  v.  Bossieux,  15  Gratt.  (Va.) 
83  ;  s.c.  76  Am.  Dec.  189. 

"  Del.  Laws  1874,  p.  515,  §  1,  par. 
6  ;  Id.,  p.  533,  §  1. 

'  Mass.  Pub.  Stat.  1883,  p.  740,  §  3. 

"  Minn.  Stats.  1878,  p.  565,  §  3. 

'  N.  H.  Gen.  Stat.  1878,  p.  475,  §  12. 
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New  York/  North  Carolina,^  and  Tennessee.*  In  the 
following  states  the  time  which  the  widow  may  remain 
in  the  mansion  of  her  deceased  husband  is  as  follows : 
Alabama,  no  limit  fixed  until  the  dower  assigned  ;  *  in 
Arkansas,  two  months  and  until  dower  is  assigned  ;  ^  in 
Florida,®  Georgia,^  and  Kentucky,^  no  limit  to  her  right 
of  possession  exists  until  after  dower  has  been  assigned  ; 
in  Maine,  ninety  days  ;®  in  Missouri,^"  Nebraska, ^^  and 
New  Jersey,^  there  is  no  limit  to  the  right  of  the 
widow's  possession  until  dower  is  assigned ;  in  Ohio,^^ 
Oregon,^*  and  Ehode  Island, ^^  one  year ;  in  Vermont, ^^ 
Virginia,^''  West  Virginia,-^*  and  Wisconsin, ^^  there  is  no 
limit  to  the  widow's  right  of  possession  until  dower  is 
assigned.  But  in  all  the  states  the  right  of  the 
widow  to  quarantine  is  confined  exclusively  to  such  prop- 
erty as  she  will  be  dowable  in  ;  thus  she  may  not  have 
the  right  of  quarantine  of  dower  in  leaseholds.^"  The 
widow  holds  her  quarantine  free  from  taxes,  which  are 
to  be  chargeable  upon  the  general  estate  and  are  payable 
by  the  heir  or  representative.^^  Where  the  statute  pro- 
vides that  the  widow  may  elect  to  take  an  heir's  share  in 
lieu  of  dower,  an  election  under  statute  is,  in  effect,  a 
renunciation  of  dower  with  all  its  incidents,  including 
the  right  of  quarantine.^^ 

'  4  N.  Y.  Rev.  Stat.  (8th  ed.)  3556,  ««  See  :  PizaUa  v.  CampbeU,  46  Ala. 

e  17  ;  1  Rev.  Stats.  Code  &  L.  35,  38  ; 

898.  Voelckner  v.  Hudson,  1  Sandf. 

s  N.  C.  Code  1883,  §  2103.  (N.  Y.)  213,  214. 

3  Tenn.  Code  1884,  §  3244  ;  "  Graves  v.  Cochran,  68  Mo.  77  ; 

T.  H.  &  St.  Stats.,  §  2398.  Spinning  v.  Spinning,  43  N.  J. 

*  Ala.  Code  1886,  g  1900.  Eq.  215  ; 

«  Ark.  Dig.  1884,  4§  2587,  2588.  Branson  v.  Yancey,  1  Dev.  &  B. 

«  McClell.  Dig.,  p." 477,  §  9.  (N.  C.)  Eq.  77,  81 ; 

'  Ga.  Code  1882,  §  1768.  Simmons  v.  Lyle,  33  Gratt.  (Va.) 

s  Ky.  Gen.  Stats.  1887,  p.  40,  §  8.  753. 

9  Me.  Rev.  Stat.  1871,  p.  578,  §  14.  ''^  See  :  Wigley  v.  Veauchamp,  58 

'»  Mo.  Rev.  Stat.  1879,  §  3305.  Mo.   546,  overruling  Orriok  v. 

See  :  Holmes  v.   Kring,   93  Mo.  Robins,  34  Mo.  236,  and  con- 

453,  458  ;  s.c.  6  S.  W.  Rep.  347.  firming  Matney  v.  Graham,  50 

"  Neb.  Comp.  L.  1880,  c.  33,  §  11.  Mo.  559. 

"  N.  J.  Rev.  Stat.  1877.  p.  330.  Co-tenant    in  common  can  be  ex- 

'«  Ohio  Rev.  Stat.  1880,  §  4188.  eluded  by  right  of  quarantine. 

"Oreg.  Code  1887, -§3976.  CoUins  v.  Warren,   29  Mo.  230, 

15  R.  I.  Pub.  Stat.,  p.  637.  238. 

"  Vt.  Rev.  L.  1880,  §  2224.  Paramount  title  destroys  the  right  of 
"  Va.  Code  1887,  §  2274.  quarantine,  for  the  reason  that 
"  Kelly's  Rev.  Stat.,  c.  70,  §  8.  the  widow  is  in  no  better  con- 
's Wis.  Rev.  Stat.  1878,  §  3872.  dition  than  lier  husband. 
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Sec.  1003.  Right  of  dower— Charaeter.— Before  assign- 
ment the  widow's  right  of  dower  is  very  imperfect,  she 
not  being  entitled  either  to  her  one-third  interest,  or  to 
maintain  ejectment  or  a  suit  for  trespass,^  until  after 
admeasurement  and  assignment  ;  ^  and  while  a  widow's 
right  to  have  dower  assigned  to  her  out  of  the  estates  of 
inheritance  held  by  her  husband  during  coverture  ^  is 
property,*  yet  it  is  not  such  an  estate  in  lands  as  can  be 
subject  to  execution  or  lease,  even  as  between  the  widow 
and  the  owner  of  the  fee,^  because  the  right  to  dower  be- 
fore assignment  is  a  mere  chose  in  action  ;  ®  consequently 
the  widow's  right  to  an  assignment  of  dower  cannot 
be  taken  in  execution  for  her  debt,^  nor  leased,  because 
it  lies  only  in  action  until  after  assignment.*  Yet  a 
widow's  right  of  dower  may  be  reached  in  equity.^ 

Sec.  100-1.  Same— Right  of  alienation.— A  widow  may 
relinquish  her  right  of  dower  ^^  and  assign  it  to  a  person 


Taylor  v.  McCrackin,  3  Blackf. 

(Ind.)  260,  868. 
Quaiantine  a    personal  rigit. — The 
widow's  quarantine  is  a  per- 
sonal right. 
"Willis  V.  Doe,  10  Miss.  (3  Smed. 

&  M.)  880 ; 
Stokes  V.  McAUister,  3  Mo.  163. 
Same  —  Assignment. —  Respecting 
the    widow's  right  of  assign- 
ment of  her  quarantine  in  the 
mansion-house,  there  is  a  con- 
flict of  authority,  the  right  be- 
ing   denied  in  Alabama  (see  : 
Barber  i;.  WilUams,  74  Ala.  331, 
333  ;  Wallace  v.  Hall,  19  Ala. 
367,  372)  and  affirmed  in  Mis- 
souri. 
Jones  V.  Manly,  58  Mo.  559  ; 
Stokes i;.  McAlhster,2Mo.lG3,166. 
'  See  :  Ante  ^  999. 
"^  Hendrix  i)."McB"eth,  61  Ind.  473  ; 
S.C.  88  Am.  Rep.  680  ; 
Shields  v.  Hunt,  39  N.  J.  Eq.  (13 

Stew.)  485;    ' 

Witthaus  r.  Schack,   105  N.  Y. 

332,  339  ;  s.c.  11  N.  E.  Rep.  649; 

Aikman  v.  Harsell,  98  N.  Y.  186. 

3  See  :  Ante,  §  982,  et  seq. 

■>  Payne  v.  Becker,  87  N.  Y.   153 ; 

s.c.  35  Alb.  L.  J.  93. 
°  laege  v.  Bossieux,  15  Gratt.  (Va.) 

83  ;  s.c.  76  Am.  Dec.  189. 
«  CarnaU  v.  WUson,   21   Ark.   63  ; 


s.c.  76  Am.  Dec.  351  ; 
Jackoway  v.  McGarrah,  31  Ark. 

348; 
Aikman  v.  Harsell,  98  N.  Y.  186, 

191; 
Moore  v.  City  of  New  York,  8  N. 

Y.110,113;  s.c.49Am.Dec.473; 
Lawrence  v.  Miller,  2  N.  Y.  345. 
'  Doe  ex  d.  Cook  v.  Webb,  18  Ala. 

810,814; 
Crittenden  v.  Woodruff,  14  Ark. 

465; 
Pennington'U.  Yell,ll  Ark.  313,236; 
Summers  v.  Babb,  13  III.  483  ; 
Rausch  V.  Moore,  48  Iowa  611  : 
Gooch  V.  Atkins.  14  Mass.  378  ; 
Torrey  i\  Minor,  9  Miss.  (1  Smed. 

&  M.)  489. 
'  Weaver  v.  Crenshaw,  6  Ala.  673  ; 
Summers  v.  Babb,  13  lU.  483  ; 
Nason  v.  AUen,  5  Me.  (5  Greenl.) 

497  ; 
Croade  v.  Ingraham,  30  Mass.  (13 

Pick.)  33 ; 
Gooch  V.  Atkins,  14  Mass.  378  : 
Cox  V.  Jagger,  3  Covr.   (N.   Y.) 

638  ;  s.c.  14  Am.  Dec.  533. 
'  Stewart  v.  McMartin,  5  Barb.  (N. 

Y.)  438  ; 
Tompkins  v.  Fonda,  4  Paige  Ch. 

(N.  Y.)  448  ; 
Davisson  v.  Whittlesey,  1  McAr. 

D.  C.  165. 
■"  That  ti3  widow's  right  of  dower  is  aa 
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holding  the  legal  title,  but  she  cannot  transfer  ^  it  to  a 
stranger  so  as  to  confer  on  him  a  right  of  action  for 
dower,  and  enable  him  to  defend  an  action  of  eject- 
ment brought  by  the  administrator  or  the  heirs  at  law  ;  ^ 
however,  it  has  been  held  in  some  cases  that  the  widow's 
dower  interest  may  be  assigned  in  equity  before  ad- 
measurement, and  set  off  to  her,  and  may  be  enforced  in 
the  name  of  the  assignee.^  The  reason  for  this.  Mr. 
Justice  Story  says.''  is  because  "  courts  of  equity  do  not, 
like  courts  of  law,  confine  themselres  to  the  giving  of 
effect  to  assignments  of  rights  and  interests,  which 
were  absolutely  fixed  and  in  esse.  On  the  contrary, 
they  support  assignments,  not  only  of  the  choses  in  ac- 
tion, but  of  contingent  interests  and  expectancies  and 
tlie  like.  Xo  good  reason  has  been  assigned  for  except- 
ing consummate  rights  to  dower."  ® 

Sec.  10(15.  When  dower  assigned.— The  dower  to  which 
the  widow  is  entitled  out  of  the  estate  of  inheritance 
held  by  her  husband  at  any  time  during  coverture  should 
be  assigned  as  soon  as  possible  after  the  husband's 
death,''  and  sho^^ld  be  made  before  judicial  sale  of  the 
realty  for  the  purpose  of  paying  the  husband's  debts,  or 
for  any  other  purpose.'^  Where  there  is  a  mortgage 
upon  the  premises,  in  which  the  wife  joined,  the  dower 

absolnta  right  wMch  is  assignable  Eq.  IIO  : 

has  been  held  in  some  tasos.  ToiKl  r.  Boatty.Wriglit  t,Ohio) 460: 

Stroiis-   r.  Clem,  10  Ind.  87  ;  s.c.  ilitehell  c.  Wiuslow.  -J  Stoiy  C. 

7  t   Vin   Dec   200  :  O.  630  :  s.c.  6  Law  Rep.   o4r  ; 

Pope  I-.  Mead.  99  X.  Y.  201.  204 ;  Fed.  Cas..  Xo.  967;!. 

Payne  r.  Becker.  87  X.  Y.  l.">:>.  ■■  ^Mitchell  i".  AVinslow.  3  Story  C.  C. 

'  Incioate  right  of  dower  cannot  be  con-  630  ;  s.c.  6  Law  Rop.  347:  Fed. 

yeyed  or  assisjned  eitlier  abso-  Cas..  Xo.  !H!7o. 

hitely  or  by  way  of  morttjase.  ■'*  See  :  limitations  nponthe  above prop- 

Marviii  v.  Smith",  47  X.   Y.  o71.  osition  from  ^tory  in  tlie  well- 

-,;4  lousidered  case  of   Xicholl  r. 

» laeVe  "r.  Bossiewx,  15  Graft.  (Va.)  Xew  York  &  Erie  R.  R.  Co..  12 

83  ;  s.c.  76  Am.  Dec.  ISH.  X.  Y.  121. 

See  •  Bostwick  r.  Beacli.  103  X.  See.  also  :  Zabriskie  r.  t-mith.  lo 

Y.414.  423  :  s.c.  9  X.  E.  Rep.41:  X.   Y.    322  ;  s.c.  64  Am.  Dec. 

Pavm>  (-.Becker,  87  X.  Y.  153:  55t  :                 .,>.  ^-  ,.,■, 

s"  c.  25   Mb.  L.  J.  93.  McKee  r.  Jtidd.  12  > .  \  .  022  :  s.c. 

s.^tron-  i:  Clem,    12  Ind.  37:  s.c.  lU  Am.  Dec.  515.       ^ 

74   Vm   Dec.  200.  '  Ir.etre  r.  Rxssieux.  l.>  Cxratt.  (\  a.) 

See  :  SlaudUer  v.  Foust.  4  Blackf.  83  :  s.c.  76  Am.  Dec.  I8!i. 

iliul  )  379  ■  See  :  Ante.  ^  1000. 

Potter  c.  Evei-ett,  7  Ired.  ^X.  C.)  '  Liiidley  v.  Kline.  8  AV.  A  a.  218. 
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can  only  be  assigned  when  the  mortgage  debt  is  paid, 
or  where  the  mortgagee  does  not  object.^ 

Sec.  1006.  Same— Contribution  to  redemption.— Where 
the  premises  are  mortgaged,  before  the  wife  is  entitled  to 
have  dower  assigned  to  her  she  must  contribute  ratably 
to  the  redemption  of  the  mortgage  already  on  the 
premises.  Where  the  heir  redeems  and  pays  off  the 
mortgage,  and  the  wife  files  a  bill  against  him  for 
dower,  she  should  contribute,  by  paying  during  her  life, 
to  the  heir,  one-third  of  the  interest  on  the  amount  paid 
by  him,  to  be  computed  from  the  time  of  such  payment, 
or  the  value  of  such  annuity  to  be  computed  by  a 
master.^ 

Sec.  1007.  Estimatingvalueofdower.— We  have  hereto- 
fore seen  ^  that  while  the  value  of  a  dower  interest,  like 
any  other  life  estate,  cannot  be  absolutely  ascertained 
until  the  determination  of  the  estate,  yet  its  approx- 
imate value  may  be  computed  by  the  annuity  tables.* 

In  the  assignment  of  dower,  when  fixing  the  value 
of  the  land,  the  governing  rule  is  that  as  against  the 
heir  the  value  of  the  land  at  the  time  of  the  assignment 
is  to  be  taken,  and  the  widow  will  therefore  have  the 
advantage  of  any  improvements  made  by  the  heir  or 
devisee,®  for  the  reason  that  it  was  folly  for  such  heir 

'  McCabe  v.  Bellows,   73  3Iass.   (7  does  not  divest   her    of  such 

Gray)  148  ;    s.c.   66  Am.  Deo.  right. 

487.  McAi-thur  v.   FrankUn,  16  Ohio 

As  to  the  right  to  have  dower  as-  St.  193  ;  s.c.  in  15  Ohio  St.  485, 

signed  ia  the  mortgaged  premises,  approved  and  foUovved. 

see  :  Ante,  ^g  968-970.  »  See  :  Ante.  §  938. 

»  Swaine  r.  Ferine,  5  John.  Ch.  (N.  ■*  Cove  v.  Gather,  23  EI.  634  ;  s.c.  70 

Y.)  483  ;  S.C.  9  Am.  Dec.  318  ;  Am.  Dec.  711. 

McArthur  v.  Franklin,  16  Ohio  See :  Ante,  §  935. 

St.  193  ;  5  ^va.y  v.  Way,  43  Conn.  S3  ; 

Palmer  v.  Danney,  Free,  in  Chan.  Husted's  Appeal,  34  Conn.  488  ; 

137  ;  Ralston  v.  Ralston,  8  G.  Greene 

Banks  v.  Sutton,  2  Pi-.  "Wms.  700.  (Iowa)  533  ; 

■Widow's     right     of    redemption.—  Price  v.  Hobbs,  47  Md.  539,  586  : 

Where  a  widow  in  the  lifetime  Chase's  Case,   1  Bland  Ch.  (Md.) 

of  her   husband   united*  with  206;  s.c.  17  Am.  Dec.  377  ; 

him  in  a  mortgage  upon  lands  Walsh  v.  Wilson,  131  Mass.  585  ; 

of  which  he  was  seized  in  fee,  Cathn  v.  Ware,  9  Mass.  218  ;  s.c. 

she  has,  in  equity,  a  ri^ht  to  6  Am.  Dec.  56  ; 

redeem,  and  a  foreclosure  in  the  MoGehee  v.  McGehee,42  Miss.  747  ; 

lifetime    of   her   husband,    to  Hale  r.  James,  6  John.  Ch.   (N. 

which   she  was  not  a  party,  Y.)  358  ;  s.c.  10  Am.  Dec.  328 ; 
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or  devisee  to  make  improvements  before  dower  had 
been  assigned  to  the  widow.'  Where  the  land  has  been 
aliened  by  the  husband  and  improvements  made  by  the 
alienee,  the  rule  has  been  stated^  to  be  that  the  value  of 
the  land  is  to  be  taken  as  at  the  time  of  the  alienation,^ 


Humphreys  v.  Phinney,  3  John. 

Ch.  (N.  Y.)  484  ; 
Larrowe  v.  Beam,  10  Ohio  498  ; 
Thompson  r.  Morrow,  5  Serg.  & 

E.  (Pa.)  289 ;  s.c.  9  Am.  Deo. 

358; 
Phmney  v.  Johnson,  15  S.  C.  158 ; 
Powell  V.   Monson  &   Brimfield 

Manf.  Co.,  3  Mas.   C.   C.   347, 

365-367  ;  s.c.  8  Fed.  Cas. 

'  Husted's  Appeal,  34  Conn.  488  ; 

Price  V.  Hobbs,  47  Md.  359 ; 

Catlin  V.  Ware,  9  Mass.  318  ; 

McGehee  v.   McGehee,   43  Miss. 

747; 
Larrowe  v.  Beam,  10  Ohio  498 ; 
Stewart  v.  Pearson,  4  S.  C.  4  ; 
Keith  V.  Trapier,  1  Bail.  (S.  C.) 

Eq.  63. 

2  See :  Post,  §  1008. 

3  Wood  V.  Morgan,  56  Ala.  397  ; 

PVancis     v.    Garrard,     18    Ala. 

794; 
Springle  v.  Shields,  17  Ala.  395  ; 
Beavers  v.  Smith,  11  Ala.  20  ; 
Barney  v.  Frowner,  9  Ala.  901  ; 
Stookey  v.  Stookey,  89  111.  40  ; 
Scammon    v.    CampbeU,   75  111. 

333  324  ■ 
Summers  v.  Babb,  13  111.  483  ; 
Throp  V.  Johnson,  3  Ind.  343  ; 
Smith  V.   Addleman,   5    Blaokf. 

(Ind.)  406 ; 
Wilson    V.    Oatman,    3    Blackf. 

(Ind.)  233  ; 
Felch  V.  Finch,  53  Iowa  563 ; 
Wall  V.  Hill,  7  Dana  (Ky.)  172  ; 
Lawson  v.  Morton,  6  Dana  (Ky.) 

471; 
Mahoney  v.  Young,  3  Dana  (Ky.) 

588; 
Taylor  v.  Brodrick,  1  Dana  (Ky.) 

345; 
Waters  v.  Gooch,  6  J.  J.  Marsh. 

(Ky.)  686 ;    s.c.   22  Am.   Dec. 

108; 
Dashiell  v.  Collier,  4  J.  J.  Marsh. 

(Ky.)  601 ; 
Boyd  V.  Carlton,  69  Me.  300  ;  s.c. 

31  Am.  Rep.  368  ; 
Manning  v.  Laboree,  33  Me.  343  ; 
Carter  v.  Parker,  38  Me.  509  ; 
Hobbs  V.  Harvey,  16  Me.  80  ; 
Blosher  v.  Mosher,  15  Me.  371  ; 


Price  V.  Hobbs,  47  Md.  359,  387  ; 
Bowie  V.  Berry,  1  Md.  Ch.  453  ; 
Stearns  t;.  Swift,  35  Mass.  (8  Pick.) 

533; 
Catlin  V.  Ware,  9  Mass.  218  ; 
Ayer  v.  Spring,  9  Mass.  8  ;  s.r. 

10  Mass.  80 ; 
Gore  V.  Brazier,  3  Mass.  533  ;  s.c. 

3  Am.  Dec.  183 ; 
Guerin  v.  Moore,  35  Minn.  463  ; 
McGehee  v.  McGehee,  43  Miss. 

747; 
Markham  v.  Merritt,   8  Miss.  (7 

How.)  437  ; 
Wooldridge  v.  Wilkins,  4  Miss. 

(3  How.)  360  ; 
O'Flaherty  v.  Sutton,  49  Mo.  583  ; 
McClanahan  v.  Porter,    10    Mo. 

746; 
Johnson  v.  Perley,  3  N.  H.  56 ; 

s.c.  9  Am.  Deo.  35  ; 
Coxe  V.  Higbee,  11  N.  J.  L.  (6 

Halst.)  359  ; 
Van  Doren  v.  Van  Doren,  3  N.  J. 

L.  (2  Penn.)  518  ; 
Coates  V.  Cheevers,  1  Cow.  (N. 

Y.)  460 ; 
Van  Gelder  v.  Post,  2  Edw.  Ch. 

(N.  Y.)  577  ; 
Raynor  v.  Eaynor,  31  Hun  (N.  Y.) 

36; 
Dolf  V.  Bassett,  15  John.   (N.  Y.) 

21; 
Hale  V.  James,  6  John.  (N.  Y.) 

258  ;  S.C.  10  Am.  Dec.  328  ; 
Walker  v.  Schuyler,   10  Wend. 

(N.  Y.)  480  ; 
CampbeU  v.  Murphy,  3  Jones  (N. 

C.)  Eq.  857 ; 
Farrowe  v.  Beam,  10  Ohio  498  ; 
Allen  V.  McCoy,  8  Ohio  418  ; 
Dunseth  v.  Banks,  6  Ohio  76  ; 
Thompson  v.  Morrow,  5  Serg.  & 

R.  (Pa.)  380 ;  s.c.  9  Am.  Dec. 

358; 
Shirtz  V.   Shirtz,  5  Watts  (Pa.) 

255; 
Winder  v.  Little,  1  Yeates  (Pa.) 

153; 
Westcott  V.   Campbell,   11  R.  I. 

878; 
Phinney  v.  Johnson,  15  S.  C.  158  ; 
Alexander  v.  Hamilton,  13  S.  C. 

30,  39 ; 
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and  that  the  Tvidow  can  have  no  advantage  from  the  hn- 
provements  made  by  the  alienee.^  And  where  the  land 
has  been  taken  bv  execution  against  the  husband,  on 
assigning  the  wife's  dower,  the  land  is  to  be  estimated 
as  it  existed  at  the  time  o£  the  execution,  and  wiU  not 
include  erections  and  other  improvements  afterwards 
made.-  The  common-law  rule  as  to  improvements  has 
been  so  broadened  by  the  courts,  that  the  widow,  while 
she  cannot  have  advantages  arising  from  the  improve- 
ments of  her  husband's  alienee,  may  have  the  ad- 
vantage arising  from  the  general  improvements  in  the 
neighborhood  in  which  the  land  Ues.  or  from  any  other 
cause  which,  independent  of  the  ahenee's  act.  tends  to 
improve  their  value.  ^ 


RusseU  v.  Gee,  2  :MiIls  (S.  C.)  L. 

2.54; 
Brown  r.  Duncan,  4  MeC.  (S.  C.) 

L.  346  ; 
liBwis  V.  James,  S  Humph.  (Tenn.) 

537 ; 
Johnston  v.  Van  Dvke,  6  McL. 

C.  C.  305 : 
Powell    V.   ilonson  &  Brimfield 

Manf.  Ck).,  3  Mas.  C.  C.  347 : 
Leggett  V.  Steele,  4  Wash.  C.  C. 

305. 
Time  of  alienation — ^How  determined. 

— The  time  of  alienation  is  de- 
termined as  follows : 
■WTiere  by  absolute  deed,  bv  the  date 

thereof. 
Hale  V.  James,  6  John.  Ch.  (^. 

Y.)  25S  :  s.c.  10  Am.  Dec.  328. 
Where  by  title  bond,  from  the  date 

of  tlie  execution  of  the  bond  in 

accordance  with  the  provisions 

of   which   a  deed  was  subse- 
quently given. 
Wilson     V.    Oatman,    2    Blackf. 

Ond.)  223. 
Where  by  mortgage,  from  the  date 

the  equity  of  redemption  passed 

from  the  husband. 
Hale  V.  James,  6  Jolm.  Ch.  (X. 

Y.)  258  ;  s.c.  10  Am.  Dec.  32S  ; 
Purrington  r.  Pierce,  3S  Me.  447. 
'  Barney  v.  Frowner,  9  Ala.  901 ; 

Aver  V.  Spring,  9  Mass.  8. 
°  Aver  V.  Spring,  9  Mass.  8. 
s  Gi-een  v.  Tennant,  2  Harr.  (Del.) 

336; 
Rawlings    v.   Ruttell,    1    Houst. 

(Del.)  224  ; 
Summers  r.  Babb,  18  111.  223 ; 


Smith  V.  Addleman,  5  Blackf. 
(Ind.)406.518; 

Wale  V.  HOI.  7  Dana  (Ky.)  172  ; 

Lawson  v.  Morton,  6  Dana  (Kv.) 
471  : 

Boyd  r.  Carlton.  69  Me.  200;  s.c. 
31  Am.  Rep.  20.8  : 

Manning  v.  Laboree,  33  Me.  343  ; 

Hobbs  V.  Harvey.  16  Me.  SO  : 

Mosher  v.  Moslier.  15  Me.  371  ; 

Price  i:  Hobbs,  47  Md.  359  ; 

Bowie  !'.  Berry,  1  Md.  Ch.  452  ; 

Wooldridge  v.  Wilkins,  4  Miss. 
(3  How.)  360  ; 

Allen  V.  McCov.  S  Oliio  418  ; 

Dunseth  v.  Bank  of  U.  S..  6  Oliio 
76; 

Sliirtz  V.  ShLrtz,5  Watts  (Pa.)  255; 

Johnston  v.  Van  Dyke,  6  McL.  C. 
C.  422  :  s.c.  Fed.  Cas.  Xo.  7426  ; 

Powell  V.  Monson  &  Brimfield 
Manf.  Co.. 3 Mas.  C.  C.  347;  s.c. 
3  Fed.  Cas. 

Hew  York  mle — From  the  liberalized 
rules  there  ared  issensions  :  Thus 
in  Xew  York  it  has  been  laid 
down  that  the  widow  should 
be  endowed  of  the  value  of  the 
.land  as  at  the  time  of  the 
alienation,  and  no  more,  what- 
ever may  be  the  source  of  im- 
provements and  increase  in 
value.  In  Walker  v.  Schuvler, 
10  Wend.  (X.  Y.)  480.  Savage, 
C.  J.,  said:  "The  distinction 
between  the  increased  value  of 
the  land,  as  arising  from 
direct  improvement  by  the 
alienee  or  from  extrinsic 
causes,  does  not  seem  to  have 
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Sec.  1008.  In  improvements.— We  have  already  seen 
that  the  widow  is  entitled  to  dower  in  improvements 
made  by  the  husband  or  his  heir,  but  not  in  improve- 
ments made  by  the  husband's  grantee.^  While  in  an 
action  for  dower  in  a  part  of  a  tract  of  land  conveyed  by 
the  husband,  the  improvements  made  by  the  husband's 
grantee  on  the  demised  premises  are  not  to  be  embraced 
in  the  estimates  of  value  ;  yet  if  the  husband's  immediate 
grantee  has  conveyed  in  severalty,  the  increased  value 
bj'  reasons  of  improvements  made  by  such  subsequent 
grantees  is  to  be  reckoned  ;  ^  and  where  land  has  been 
sold  at  judicial  sale  for  the  payment  of  the  husband's 
debts,  the  widow  will  not  be  entitled  to  dower  in  the 
improvements  made  by  the  purchaser  at  such  sale.^ 
Improvements  upon  land  assigned  as  dower  will 
include  everything  which  the  husband's  heir  or  alienee 
has  added  by  money  or  skill,*  such  as  fences  made, 
buildings  erected,  and  the  like  ;  ^  but  does  not  include 


been  taken  in  the  English 
books.  *  *  *  Any  other  rule 
than  that  adopted  by  this  court 
would  be  difficult  of  applica- 
tion. It  is  not  easy  to  say  how 
much  of  the  appreciated  value 
lias  arisen  from  tlie  labor  and 
money  expended  upon  the 
land.  *  *  *  It  is  certainly  rea- 
sonable that  the  enhanced  value 
should  inure  to  the  benefit  of 
those  througia  wliose  labor, 
suffering,  and  expenditure  the 
appreciation  lias  been  procured. 
If  tiie  property  has  been  ren- 
dered more  valuable  by  the 
general  improvement  of  the 
countiy,  tlie  defendant,  and 
not  tlie  plaintiff,  Jias  contrib- 
uted to  that  general  improve- 
ment." 

See,  also :  Parks  v.  Hardy,  4 
Bradf.  (N.  Y.)  Li  ; 

Marble  v.  Lewis,  53  Barb.  (N.  Y.) 
433; 

Allan  V.  Smith,  1  Cow.  (N.  Y.) 
180; 

Van  Gelder  v.  Post,  3  Edw.  Ch. 
(N.  Y.)  577,  579  ; 

Dolf  V.  Basset,  15  John.  (N.  Y.) 
21; 

Shaw  V.  White,  13  John.  (N.  Y.) 
179; 

Dorchester  v,  Coventry,  11  John. 


(N.  Y.)  510  ; 

Hale  V.  James,  6  John.  Ch. 
(N.  Y.)  258  ;  s.c.  10  Am.  Dec. 
258; 

Humphrey  v.  Phinney,  3  John. 
(N.  Y.)  484. 

The  New  York  doctrine  has  been 
adopted  in  Alabama  (Barney 
V.  Frowner,  9  Ala.  901) ;  Min- 
nesota (Guerin  v.  Moore,  25 
Minn.  462) ;  New  Jersey  (Van 
Doren  v.  Van  Doren,  2  N.  J.  L. 
(1  Penn.)  698) ;  and  in  Virginia 
(Todd  V.  Baylor,  4  Leigh  (Va.) 
498.) 
'  See  :  Ante,  S§  959,  1007. 
'  Boyd  V.  Carlton,  69  Me.  200  ;  s.c. 
31  Am.  Rep.  268. 

Claim  for  improvements. — It  would 
seem,  however,  that  where  a 
tenant  of  land  in  whicia  dower 
is  demanded  wislies  to  have 
advantage  of  any  improve- 
ments made  by  him,  he  must 
set  up  a  claim  thereto  before 
the  appointment  of  commis- 
sioners to  set  out  the  dower. 

Walsh  V.  Wilson,  131  Mass.  585 ; 

Ayer  i\  Spring,  9  Mass.  8. 

3  Gove  V.  Gather,  23  lU.  634 ;  s.c. 

76  Am.  Dec.  711. 
See  :  Ante,  §  1007. 

4  Price  V.  Hobbs,  47  Md.  359,  387. 

6  Platting  the  land  and  preparing  it 
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increased  value  because  of  accretions,  ^repaii-s,^  enhanced 
value  because  of  the  improvements  of  adjacent  lands.^ 
or  general  prosperity  of  the  neighborhood/  or  other 
extrinsic  causes.^ 


Sec.  1009.  Rents  and  profits.— ^Miere  the  property  sub- 
ject to  dower  is  incorporeal,  or  ui  its  nature  is  incapable 
of  fair  division  by  metes  and  bounds,*  such  as  a  ferry,"  a 
mill,®  a  mine,^  a  hotel. ^"^  and  the  like,  the  widow  is  dow- 
able  out  of  the  rents  and  profits."  In  assigning  dower 
in  rents   and  profits  an  accounting  will  be  allowed   in 


as  a  town  site,  or  for  depot  pur- 
poses, is  not  such  improvement. 
Felch   r.   Finch.   oO    Iowa    563; 

S.C.  3  X.  W.  Rep.  570. 
Sowing  lands  to  crops  is  not  sucli  im- 
provement. 
Rsdston  c.  Ralston,  8  G.  Gi-eene 

(Iowa)  533. 
'  Gale  V.  Kinzie,  SO  El.  133  : 

Lombrat  r.  Kinzie.  73  lU.  446. 
'  AValsh  V.  AVilson,  131  Mass.  5o."i. 
s  Boyd  r.  Carlton,  69  Jle.  300  ;  s.c. 

31  Am.  Rep.  368. 
Increase  in  value  from  whatever  cause 

is  regarded  as  an  improvement 

to  be  allowed  for  in  awarding 

dower  in  some  states. 
See:  Thrasher  c.  Pinkhard,33  Ala. 

616; 
Fi-ancis  v.  Gai-rard,  IS  Ala.  794 
Beavei-s  c.  Smith,  11  Ala.  20 : 
Marble  c.  Lewis,  53  Bai'b.  (X.  Y.) 

433; 
Shaw  !-.  "Wliite.  13  John.  (X.  Y.) 

179; 
Dorchester  c.  Coventry.  11  John. 

(N.  Y.)  570  : 
Hale  ?•.  James.  6  John.   Ch.  (X. 

\'.)358  :  s.c.  10  Am.  Dec.  ;508  ; 
Walker  v.  Schuyler,   10  Wend. 

(N.  Y.)  480  : 
Pliinney  i\  Jolmson,  15  S.  C.  458; 
Brown  i:  Duncan,  4  McC.  (S.  C.) 

L.  346 ; 
Russell    r.   Gee,    5  Mill  (S.    C.) 

Const.  354 ; 
Tod  V.  Baylor,  4  Leigh  (Ya.)  498. 
*  Gore  !'.  Brazier,  3  Mass.  503  ;  s.c. 

3  Am.  Dec.  183. 
'  See  :    Green   v.   Tenant,   3  Han\ 

(Del.)  836; 
Summei-s  v.  Babb,  13  111.  463  ; 
Throp  V.  Johnson,  3  Ind.  343  ; 
Smith   r.   Addleman,    5  Blackf. 


(lud.)  406 : 
Wall  c.  Hill,  7  Dana  ^K:y,)  173  ; 
Taylor  r.  Brodrick,  1  Dana  (Kv.) 

345; 
DashieU  r.  Collier,  4  J.  J.  Marsh. 

(Kv.l  691 ; 
Bovd  V.  Carlton.  69  :iile.  350  :  s.c. 

31  Am.  Rep.  368  ; 
Majinina;  v.  Laboree,  33  ilo.  343 : 
Pi-ice  c.  Hobbs,  47  ild.  359.  ;!87  ; 
Stearns  i:  Swift,  35  Mass.  (,8  Pick.) 

533  ; 
McGehee   v.   McGelice,   43  Miss. 

360  ; 
MoClanahan   c.    Porter.    10    Mo. 

746; 
Coxe  r.  Higher,  11   X.  J.    L.   (6 

Halst.)  395  ; 
Campbell   v.    Murphy,    3    Jones 

(N.  C.)  Eq.  357  : 
Allen  i\  JlcCoy,  8  Ohio  418  ; 
Thompson  v.  Morrow,  5  Sersi-.  & 

R.  (Pa.)  209  ;  s.c.  9  Am.  Doc. 

oo8  ; 
AYestcott  r.  Campbell,   11  R.   I. 

378  : 
Lewis  c.  James.  8  Humph.  (Tenn.) 

537 ; 
Powell   i\   Monson  &   Brimfield 

Manf.    Co.,  3  Mas.  C.   C.  347  : 

s.c.  3  Fed.  Cas.        ; 
Johnson  r.   Van  Dyke,   6  McL. 

C.  C.  433  ;  s.c.  Fed.  Cas,,  Xo. 

7436. 
«  Chase's  Case,  1  Bland    Ch,  (Md.) 

336  ;  s.c.  17  Am.  Doc.  377. 
'Stevens  v.  Stevens,  3  Dana  (Kv.l 

871. 
*  Smith  r.  Smith,  5  Dana  (Kv.)  170. 
=  Rockwell  i:  Morgan,  13  N."  J,  Eq. 

(3  Beas,)  384. 
">  Chase's  Case,  1  Bland  Ch.    ^Md.) 

363  ;  s.c.  17  Am.  Dec.  377. 
"  See:  Ante,  g  978. 
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equity  from  the  time  of  the  hushand's  death,  but  without 
costs,  where  the  claim  is  opposed  by  the  heir.^ 

Sec.  1010.  In  property  not  divisible.— Where  property  is 
not  divisible,  dower  inay  be  assigned  in  the  form  of  a 
rent  distrainable  of  common  right  ;  ^  such  as  a  ferry,  ^  a 
mill,*  a  mine,^  a  tavern,^  and  the  like.  In  Chase's  Case,'' 
where  the  property  was  a  large  and  valuable  edifice, 
chiefly  or  altogether  occupied  as  a  tavern,  and  incap- 
able of  being  advantageously  occupied  in  any  other  way, 
or  of  being  divided  at  all,  the  court  held  that  rent  might 
be  given  in  lieu  of  dower,  which  in  its  nature  would  be 
distrainable  of  common  right. ^ 

Sec.  1011.  In  aliened  lands.— We  have  already  seen 
that  a  widow  is  entitled  to  dower  out  of  lands  aliened  by 
her  husband  during  coverture.^  In  assigning  to  the 
widow  dower  in  such  lands,  regard  must  be  had  as  to  the 
value  of  the  land  at  the  time  of  the  assignment,  exclusive 
of  the  improvements  made  by  the  purchaser.^"  Some 
cases  say  an  account  should  be  taken  of  the  annual  inter- 
est on  one-third  of  the  value  of  the  land,  at  the  time  of  the 
alienation,"  from  the  death  of  the  husband  to  the  term  of 

'  Chase's  Case,   1  Bland  Ch.  (Md.)  1  Com.  &  Dig.,  tit.  "Annuity," 

363  ;  s.c.  17  Am.  Deo.  277.  A.  3. 

«  Chase's  Case,   1  Bland  Ch.  (Md.)  »  See  :  Ante,  §  961. 

206 ;  s.c.  17  Am.  Dec.  277  ;  '» Waters  v.  Gooch,  6  J.  J.  Mareh. 

Warfield  r.  Warfield,  oHar.&J.  (Ky.)  586;    s.c.   22  Am.  Dec. 

pid.)  459  ;  108  ; 

Tumey  v.  Sturges,  Dyer  91  ;  Webb  v.  Townsend,  18  Mass.  (1 

Daore  v.  Gorges,  2  Sim.  &  Stu.  Pick.)  21  ;    s.c.   11   Am.   Dec. 

454  ;  132 ; 

1  Co.  Litt.  {19th  ed.)  144a  ;  2  Id.  Bolton  v.  Ballard,  13  Mass.  227  ; 

169a.  Ayer  v.  Spring,  10  Mass.  80  ; 

»  Stevens  v.  Stevens,  3  Dana  (Ky.)  CatUn  v.  Ware,  9  Mass.  218 ;  s.c. 

371.  6  Am.  Dec.  56  ; 

*  Smith  I'.  Smith,  5  Dana  (Ky.)  170.  Gore  v.  Brazier,  3  Mass.  544  ;  s.c. 

'  Eockwell  V.  Morgan,  13  N.  J.  Eq.  3  Am.  Dec.  182  ; 

(2  Beas.)  384.  Hale  v.  James,  6  John.  (N.  Y.) 

«  Chase's  Case,    1  Bland  Ch.  (IVId.)  258  ;  s.c.  11  Am.  Dec.  328  ; 

206  333 ;  s.c.  17  Am.  Dec.  277.  Tliompson  v.  Morrow,  5  Serg.  & 

'  1  Bland  Ch.    (Md.)  206 ;    s.c.    17  R.  (Pa.)  289 ;  s.c.  9  Am.  Dec. 

Am.  Dec.  377.  358  ; 

8  See  :  Warfield  v.  Warfield,  5  Har.  Shirtz  v.   Shirtz,   5  Watts  (Pa.) 

&  J.  (Md.)459;  255. 

Tumey  v.  Sturges,  Dyer  91  ;  See  :  Ante,  §§  959,  1007,  1008. 

Dacre  v.  Gorges,  3  Sim.  &  Stu.  "  Value  at  time  of  alienation. — Where 

454 .    '              '  a  husband  who  had  mortgaged 

ICo  Litt.  (19th  ed.)  144a;  3  Id.  his  land  without  his  wife's  join- 

169  •  ing  in.  the  mortgage,  and  sub- 
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the  conrt  to  which  the  report  is  to  be  made,  allowing 
interest  on  each  year's  interest,  from  the  end  of  such  year 
to  the  term  at  which  the  report  is  to  be  made,  and  a 
decree  should  be  rendered  for  the  sum,  together  with 
the  interest  accruing  each  year  during  the  life  of  the 
widow,  subsequent  to  the  decree,  without  any  abatement 
for  taxes  or  anything  else.^ 

Sec.  1012.  In  partitioned  lands.— That  the  widow  is 
entitled  to  dower  in  an  estate  held  in  common,  we  have 
already  seen,^  but  a  court  of  equity  cannot,  unless  it  is 
impossible  to  assign  dower  by  metes  and  bounds,  decree 
a  sale  of  the  whole  property,  and  provide  a  money  com- 
pensation in  lieu  of  dower,  against  the  widow's  will, 
however  much  it  might  be  to  the  interest  or  benefit  of 
the  heirs  to  have  a  sale  of  the  whole  estate,  and  a 
compensation  in  money  allowed  to  the  widow.  ^  A  widow 
entitled  to  dower  is  neither  joint  tenant,  coparcener,  or 
tenant  in  common  with  the  heirs  at  law,  within  the 
meaning  of  the  state  statute  concerning  partitions,  so 
as  to  empower  a  court  of  equity  to  sell  the  whole  estate 
against  her  will,  and  without  her  consent,  and  compel 
her  to  receive  a  money  compensation  in  lieu  of  dower.* 

Sec.  1013.  In  crops  growing  on  land.— Where  there  are 
crops  dependent  upon  the  annual  planting  and  manur- 
ance  of  man,  growing  on  the  husband's  lands  at  the  time 
of  his  death,  we  have  already  seen  ®  that  the  wife  will  be 
entitled  to  such  of  them  as  are  upon  the  land  assigned  to 
her  as  dower  ;  ®  but  the  widow's  right  to  such  crops  does 

sequently  released  the  equity  of  See  :  Post,  %  1022. 

redemption  to  the  mortgagor,  '  See :  Ante,  §  951. 

the  time  of  the  release  was  held  ^  White  v.  "V^hite,  16  Gratt.   (Va.) 

to  be  the  time  of  the  alienation,  264  ;  s.c.  80  Am.  Dec.  706. 

when  the  value  was  to  bo  taken  «  White  v.  White,  16  Gratt.  (Va.) 

without  regard  to  any  subse-  264  ;  s.c.  80  Am.  Deo.  706. 

quent  improvements  made  by  ^  See  :  Ante,  §  958. 

the  purchaser.  «  See  :  Street  v.  Saunders,  27  Ark. 

Hale  V.  James,  6  John.  (N.  Y.)  554  ; 

258  ;  s.c.  10  Am.  Deo.  328.  Talbot  v.  Hill,  68  111.  106  ; 

Time  of  alienation,  as  to  how  deter-  Ealston  v.  Ralston,  3  G.  Greene 

mined,  see  :  Ante,  §  1007.  (Iowa)  533  ; 

'  Ware  v.  Owens,  42  Ala.  212 ;  s.c.  Parker  v.  Parker,  34  Mass.    (17 

94  Am.  Dec.  642.  Pick.)  236  ; 

Deduction  for  taxes,  etc. ,  on  assign-  Clark  v.  Battorf ,  1  Thomp.  &  C. 

ment  in  a  special  manner.  (N.  Y.)  58. 
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not  attach  until  after  the  dower  has  been  admeasured 
and  set  off  to  her.^ 

Sec.  1014.  How  dower  assigned— Generally. —The 
widow's  dower  may  be  assigned  voluntarily  by  the  act  of 
the  parties.^  It  is  not  necessary,  in  order  to  make  an 
assignment  of  dower  valid,  that  legal  proceedings 
should  be  resorted  to  by  either  party  ;  but  the  person  on 
whom  devolves  the  right  or  duty  of  making  the  assign- 
ment^ may  proceed  to  set  it  apart,  and  if  he  does  so 
fairly,  it  will  be  as  effectual  and  binding  as  though  ad- 
measurement and  assignment  was  made  by  a  sheriff  or 
commissioners  under  a  judgment  or  decree  of  court.* 
To  constitute  an  assignment  or  admeasurement  of  dower 
by  virtue  of  any  agreement  or  any  specific  act  of  the 
party,  it  should  be  clearly  manifest  that  such  was  the 
intention.^    If  dower  is  not  thus  assigned,  the  widow 


'  Budd  V.   Hiler,   27  N.   J.    L.    (3 

Dutch.)  43. 
*  In  Grlanville,  Reeves  says,  there  is 
no  mention  of  admeasurement 
of  dower,  except  where  the 
land  all  lay  iu  one  county.  It 
had  now  become  the  practice, 
where  the  land  lay  in  several 
counties,  for  the  admeasure- 
ment to  proceed  in  the  king's 
court,  and  for  all  the  lands  to 
be  extended  and  valued,  as  well 
the  two-thirds  as  the  third 
claimed  in  dower,  and  for  such 
extent  and  valuation  to  be 
transmitted  to  the  justices. 
Where  the  land  lay  only  in  one 
county,  the  old  writ  was  di- 
rected to  the  sheriff,  upon 
which  there  was  the  process  of 
cape,  in  case  of  default ;  and 
the  complainant  stated  his  in- 
tentio,  with  an  inde  producit 
sectam,  to  which  there  were 
exceptions,  and  the  matter  was 
at  length  tried  as  in  other 
actions. 

1  Reeves'  Hist.  Eng.  L.  (2d  ed.) 
884. 

Citing :  Bract.  314,  315. 
8  See  :  Post,  §  1032. 
■>  Shelton  v.  Caroll,  16  Ala.  148  ; 

Johnson  v.  Neil,  4  Ala.  166  ; 

Hill  V.  Mitchell,  5  Ark.  608,  629  ; 

Manifee  v.  Manifee,  3  Eng.  (Ark.) 


Crocker  v.  Fox,  1  Root  (Conn.) 

227  • 
Lenfers  v.  Henke,  73  IU.  405  ;  s.c. 

24  Am.  Rep.  263  ; 
Boyers  v.  Newbank,  2  Ind.  388  ; 
McCormick  v.  Taylor,  2  Ind.  336, 

338  ; 
Mitchell  V.  MiUer,  6  Dana  (Ky.) 

79; 
Stevens  v.  Stevens,  3  Dana  (Ky.) 

371; 
Harrow  v.  Johnson,  3  Met.  (Ky.) 

578; 
Robinson    v.   Miller,   1  B.   Mon. 

(Ky.)88;  s.c.  2  Id.  284; 
Austin  V.  Austin,  50  Me.  74 ; 
Young  V.  Tarbell,  37  Me.  509  ; 
Baker  v.  Baker,  4  Me.  (4  Greenl.) 

67; 
Shattuck  V.  Gregg,  40  Mass.  (23 

Pick.)  88  ; 
Clark  V.  Muzzey,  43  N.  H.  59  ; 
Meserve  v.  Meserve,  19  N.  H.  240  ; 
McLaughlin  v.   McLaughlin,   20 

N.  J.  Eq.  (5  C.  E.  Gr.)  190  ; 
Gibbs  V.  Estey,  23  Hun  (N.  Y.) 

266; 
Rutherford  v.  Graham,  4  Hun  (N. 

Y.)  796  ; 
McMillan  v.  Turner,  7  Jones  (N. 

C.)  L.  435  ; 
Sutton   V.    Burrows,    2    Murph. 

(Tenn.)  79 ; 
Moore  v.WaUer,2  Rand.(Va.)418. 
'  See  I  Aikman  v.  Harsell,  98  N.  Y. 

186 ;  s.c.  32  Alb.  L.  J.  30  ; 
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must  file  her  petition  against  the  heirs  and  other  persons 
interested,  setting  forth  all  the  facts  necessary  to  sustain 
her  right  and  enable  the  court  to  act  ;  and  if  the  court 
decree  in  her  favor,  the  sheriff  or  a  commission  will  be 
ordered  to  set  off  her  dower  and  to  give  her  possession.  ^ 

Sec.  1015.  Same— Manner  of  assignment.— The  manner 
in  which  dower  may  be  assigned  is  generally  regulated 
by  statute  ;  in  most  of  those  states  in  which  the  assign- 
ment of  dower  is  regulated  by  statute  an  assignment  is 
not  binding  upon  the  widow  unless  it  is  accepted  by  her ; 
and  in  some  of  the  states  this  rule  is  adopted  by  the 
courts.^  Eespecting  the  manner  generally  in  which 
dower  ought  to  be  assigned,  in  the  absence  of  any  statu- 
tory directions,  the  rule  is,  that  where  the  property  is 
capable  of  being  severed,  the  assignment  must  be  by 
metes  and  bounds.  Where  the  assignment  is  by  a  sheriff, 
if  he  do  not  return  seisin  by  metes  and  bounds,  it  will  be 
an  improper  assignment.^  In  those  cases,  however,  where 
no  division  can  be  made,  the  widow  must  be  endowed  in 
a  special  and  certain  manner.  Thus  where  the  property 
consists  in  a  ferry,*  a  hotel, ^  a  mill,^  or  a  mine,^  the  widow 
cannot  be  endowed  by  metes  and  bounds,  nor  in  common 
with  the  heir ;  but  she  may  be  endowed  either  in  a  rent 
charge,^  or  of  the  entire  property  for  a  certain  time,  or 
one- third  toll-dish  of  the  mill.^  At  common  law  dower 
was  assigned  by  metes  and  bounds,  because  it  is  a  tenancy 
of  the  heir,  and,  like  all  other  lands  in  tenure,  ought  to 
be  separated  from  the  demesnes  of  the  manor.  The 
right  to  have  an  assignment  of  dower  by  metes  and 
bounds  may,    however,    be    waived    by  the    widow,  ^^ 

Maxon  V.  Gray,  14  R.  I.        .  »  Clark  v.  Muzzey,  43  N.  H.  59  ; 
Thus  it  is  said  in  Aikman  v.  Har-        Johnson  v.  Morse,  3  N.  H.  48. 

sell,   supra,  that  such  assign-  »  As  to  improper  assignments,  see  : 

ment  cannot  be  established  by  Post,  §  1039. 

evidence  of  leases  executed  for  *  Stevens  v.  Stevens,  3  Dana  (Ky.) 

brief  periods,  some  of  which  do  371. 

not  specify  the  precise  rights  of  «  Chase's  Case,   1  Bland  Ch.  (Md.) 

the  parties,  and  which  the  evi-  317  ;  s.o.  17  Am.  Deo.  377. 

dence  shows  were  not  executed  «  Smith  v.  Smith,  5  Dana  (Ky.)  170. 

with  the  view  of  admeasuring  '  Rockwell  v.  Morgan,  13  N.  J.  Eq. 

any  right  of  dower.  (3  Beas.)  384. 

'  See  :   Post,   bk.   III.,   c.   XVIII.,  s  gee  :  Ante,  %  1010. 

section  VIII.,  "Detention  and  » 1  Inst.  33a. 

Recovery  of  Dower,"  p.  863.  '«  See  :  Post,  §  1034. 


Chap.  XVIII.  §§  1016,  1017.]    RULES  OF  ASSIGNMENT.         849 

in    which    case   an  assignment    in   common  ^    will  be 
good.2 

Sec.  1016.  Same — Same — According  to  the  com.mon  right.— 
In  the  absence  of  statutory  regulations,  dower  may  be 
assigned  to  the  widow  either  according  to  the  common 
right  or  against  common  right.  In  all  actions  for 
dower,  the  assignment  is  by  common  right.  Where  the 
assignment  is  by  common  right,  and  the  widow  loses  a 
part  or  the  whole  of  the  land  set  out  to  her,  by  the  entry 
of  a  person  having  a  paramount  title,  the  loss  by  eviction 
will  not  fall  entirely  upon  her,  but  she  will  be  entitled 
to  a  re-assignment  de  novo  out  of  the  remainder  of  the 
husband's  estate  in  which  she  is  entitled  to  dower  ;  and 
on  the  other  hand,  if  the  heir  is  evicted  after  the  assign- 
ment of  dower,  he,  in  like  manner,  will  not  be  re- 
quired to  suffer  all  the  loss  by  eviction,  but  will  be  entitled 
to  a  re-assignment  of  dower.  In  those  cases  where  the 
assignment  of  dower  is  against  common  right,  however, 
it  is  final  ;  and  if  the  share  of  the  widow  or  the  estate 
of  the  tenant  of  the  freehold  is  subsequently  lost  by 
eviction  under  paramount  title,  the  parties  will  be  with- 
out redress.^ 

Sec.  1017.  same— Rules  governing — In  the  assignment 
of  dower,  the  convenience  of  the  widow  and  heirs,  ^  as  well 
as  the  productiveness  and  value  of  the  lands,  ^  are  to  be 
considered.  In  the  assignment  of  dower  ''the  commis- 
sioners are  to  regard  the  rents  and  profits  only  of  the 
several  parcels  of  the  estate  out  of  which  the  dower  is  to 

'  See  :  Ante,  %  1037.  Jones  v.  Brewer,  18  Mass.  (1  Pick.) 

2  Assignment     by    sheriff,     however,  314  ; 

must  be  by  metes  and  bounds,  Scott  v.  Hancock,  13  Mass.  163  ; 

if  it  can  be  done.  Holman  v.  Holman,  13  Miss.  (5 

Rowe  V.  Power,  3  Bos.  &  P.  N.  Smed.  &  M.)  559. 

g   1  .  The  widow  takes  subject  to  all  in- 

Coots  'v.   Lambert,  9  Vin.   Abr.  cumbrances  of  tlie  husband  in 

356  ■  such  oases. 

Gilb.  Uses,  356.  Jones  v.  Brewer,  18  Mass.  (1  Pick.) 

2  See :    Singleton    v.    Singleton,    5  314 ;                        ,      „„          , 

Dana  (Ky.)  87  ;  1  Co.   Litt.   (19th  ed.)  33a,   note 

French  i;.  Pratt,  37  Me.  381 ;  197. 

Mantz  V.  Buchanan,  1  Md.  Ch.    ■•  Leonard  v.  Leonard,  4  Mass.  add. 
203 ;  '  Smith's  Heirs  v.  Smith,  5  Dana 


(Ky.)  197. 
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be  assigned.  When  they  have  ascertained  the  annual 
income  of  the  whole  estate,  they  ought  to  set  off  to  the 
widow  such  a  part  as  will  yield  to  her  one-third  part  of 
such  income,  in  parcels  best  calculated  for  the  con- 
venience of  herself  and  the  heirs."  ^  Where  the  estate 
consists  of  wild  lands,  dower  is  not  to  be  assigned  in 
sparse  tracts,  so  that  the  whole  of  the  widow's  estate  will 
be  of  little  value. ^  Where  it  is  possible,  without  prej- 
udice to  the  right  of  others,  the  mansion-house,  or  usual 
place  of  residence  of  the  deceased  husband,  should  be  in- 
cluded in  the  portion  of  his  estate  assigned  for  dower.  ^ 
Dower  should  never  be  assigned  in  a  mere  privilege  in 
the  lands  of  others,  because  such  privilege  is  not  an  estate, 
but  a  mere  personal  right.* 

Sec.  1018.  Same— Law  governing — The  right  to  dower, 
as  we  have  already  seen,^  does  not  arise  from  contract, 
but  grows  out  of  the  marriage  relation,  and  results  from 
wedlock  established  by  positive  institutions  of  the  country, 
but  is  not  a  right  which  is  guarded  by  any  constitutional 
provision  until  it  has  become  consummate  by  the  death  of 
the  husband.^  Eespecting  the  law  which  governs  the  as- 
signment of  dower,  there  is  a  conflict  of  authorities.  The 
Supreme  Court  of  Missouri  held,  in  the  case  of  Thomas  v. 
Hesse, '^  that  the  right  of  the  widow  to  dower  must  be 
determined  by  the  law  in  force  at  the  time  when  the  right 
accrues  ;  ^  the  Supreme  Court  of  Mississippi  say  in  the  case 
of  Magee  v.  Young,  ^  that  the  widow's  right  to  dower  is 

1  Leonard  v.  Leonard,  4  Mass.  533 ;  See  :  Devaughn  v.  Devaughn,  19 

MoDaniel  v.  McDaniel's  Heirs,  3  Gratt.  (Va.)  536. 

Ired.  (N.  C.)  L.  61.  This  matter  is  regnlatsd  by  st2,tute  in 

Tliis  rule  is  adopted  equally  to  many  of  the  states. 

protect  widows  from  having  an  See  :  Stimson  Am.  St.  L.,  vol.  I. 

unproductive  part  of  the  estate  ••  Jones  v.  Jones,  1  Busbee  (N.  C.) 

assigned  to  them,  and  to  guard  L.  177. 

their  heirs  from  being  left  dur-  '  See  :  Ante,  %  903; 

ing  the  lifetime  of  the  widow  Magee  v.   Young,  40  Miss.  164  ■ 

without  a  means  of  support.  s.c.  90  Am.  Dec.  333,  336.          ' 

Leonard  v.  Leonard,  4  Mass.  533.  *  See  :  Ante,  §  914. 

«Pike  «.    Underbill's    Admrs.,   34  '  34  Mo.  13  ;  s.c.  84  Am.  Dec.  66. 

Ark.  134.  8  See  :  Mount  v.  Valle,  19  Mo.  623  ; 

'  Langdon  v.  Stevens,  6  Ala.  730  ;  Kennerly  v,  Missouri  Insurance 

Stiner  v.  Cawthorn,  4  Dev.  &  B.  Co.,  11  Mo.  305. 

(N.  C.)  L.  501,  511.  See,  also  :  Ante,  %  911. 

Uo  dawer  in  the  mansion-lioTise  at  '  40  Mi&s.    164 ;  s.c.   90  Am.   Dec. 

commom  law.  333,  336. 
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inchoate  and  not  vested  until  after  the  death  of  the  hus- 
band leaving  her  surviving ;  and  such  inchoate  right 
is  not  an  estate,  but  a  mere  possibility,  and  is  not  im- 
paired by  any  change  in  the  laws  in  the  lifetime  of  the 
husband.^ 

Sec.  1019.  Same— Estate  granted. — The  assignment  of 
dower  must  be  absolute  and  not  subject  to  be  defeated  by 
any  condition,  nor  lessened  by  any  exception.  The  reason 
for  this  is  because  the  widow  comes  to  her  dower  through 
her  husband,  and  her  estate  is  a  continuance  of  his  estate, 
which  the  heir,  the  terre-tenant,  is  but  a  minister  or 
officer  of  the  law  to  carve  out  to  her.  For  this  reason 
any  conditions  or  reservations  are  totally  void,  and  her 
estate  is  discharged  from  them  ;  and  an  assignment  of 
an  estate  with  such  conditions  is  no  bar  to  the  widow's 
recovery  of  dower  in  an  action  therefor.^ 

Sec.  1020.  Same— Assignment  by  parol. — The  right  of 
the  widow  to  dower  becomes  consummate  upon  the  death 
of  her  husband,^  and  on  assignment  a  freehold  estate  vests 
in  her  by  act  of  law  as  soon  as  she  has  entered.  Neither 
writ  nor  livery  of  seisin  is  required  to  complete  the  as- 
signment,* and  a  parol  assignment,  on  acceptance  by 
the  widow,  is  as  effectual  as  though  made  in  the  most 
formal  manner.^    This  is  true  whether  the  assignment 

'  See :  MarshaU  v.  King's  Heirs,  24  Gibbs  v.  Estey,  22  Hun  (N.  Y.) 

Miss.  85,  90.  266  ; 

'  1  Bright  H.  &  W.  379  ;  Eowe  v.  Power,  2  Bos.  &  P.  N.  E. 
2  Crabb  Real  Prop.  144 ;  1 ; 

1  Cruise  Real  Prop.  (4th  ed.)  170,  4  Kent  Com.  (13th  ed.)  63. 

8  14  ^  Johnson  v.  Neil,  4  Ala.  166  ; 

2  See  :  Ante,  §§  902,  915,  935.  Lenfers  v.  Henke,  73  lU.  405  ; 
'  Johnson  v.  Neil.  4  Ala.  166  ;  s.c.  24  Am.  Rep.  263  ; 

Hill  V.  Mitchell,  5  Ark.  608  ;  Boyers  v.  Newbank,  2  Ind.  338  ; 

Lenfers  v.   Henke,   73  111.   405  ;  Baker  v.  Baker,  4  Me.  (4  Greenl.) 

s.c.  24  Am.  Rep.  263 ;  67  ; 

Boyers  v.  Newbank,  2  Ind.  388  ;  Blood  v.  Blood,  40  Mass.  (23  Pick.) 
Curtis  V.  Hobart,  41  Me.  230  ;  80  ; 

Baker  v.  Baker,  4  Me.  (4  Greenl.)  Shattuck  v.  Gregg,  40  Mass.  (23 

67  •  Pick.)  88  ; 

Shattuck  V.  Gregg,  40  Mass.  (23  Jones  t-.  Brewer,  18  Mass.  (1  Pick.) 

Pick  )  88  ;   •  314,  317  ; 

Conant  v.  Little,  18  Mass.  (1  Pick.)  Conant  v.  Little,  18  Mass.  (1  Pick.) 

189  •  189  : 

Meserve  v.  Meserve,  19  N.  H.  240  ;  Meserve  v.  Meserve,  19  N.  H.  240  ; 

Pinkham  v.  Gear,  3  N.  H.  163  ;  Pinkham  v.  Gear,  3  N.  H.  163  : 

Johnson  v.  Morse,  2  N.  H.  48  ;  Johnson  v.  Morse,  2  N.  H.  48. 
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is  made  in  the  maimer  prescribed  by  law,  or  by  simple 
agreement  of  the  parties.^  The  assignment  of  the 
widow's  dower  is  valid  notwithstanding  the  statute  of 
frauds,  for  the  reason  that  she  does  not  derive  her  estate 
from  the  assignment,  but  it  arises  from  the  marriage 
relation.^  The  widow  already  holds  the  estate  by  opera- 
tion of  law,^  and  only  needs  to  have  the  land  she  is  to 
occupy  separated  from  the  rest  of  her  late  husband's 
estate,  which  may  be  done  as  well  by  physical  act  of  setting 
it  off  by  metes  and  bounds  as  by  deed.* 

Sec.  1021.  Same— According  to  copimoii  right. — Dower  by 
common  right  is  the  right  which  the  widow  has  at  common 
law  to  receive  one-third  part  of  the  lands  and  tenements  of 
which  her  husband  was  seized  during  coverture.®  The  gen- 
eral rule  is  that  dower  according  to  common  right  must 
be  set  off  by  metes  and  bounds,  where  practicable.^  The 
return  of  the  sheriff  to  a  writ  of  seisin  should  describe 
particularly  by  naetes  and  bounds  the  portion  allotted  to 
the  widow,  whenever  the  subject-matter  is  capable  of 
being  thus  descriptioned.''  But  a  designation  of  land 
allotted  as  dower  by  the  description  given  in  the  United 
States  Survey  and  on  file  in  the  Land  Office  is  sufficient 
without  describing  by  metes  and  bounds.^ 

While  the  general  rule  is  that  where  the  lands  are  held 

Thus  where  a  widow    and  the  Pinkham  v.  Gear,  3  N.  H.  163. 

heir  made  a  parol  agreement  as  '  1  Bright's  H.  &  W.  367  ; 

to  the  division  between  them  1  Co.  Litt.  (19th  ed.)  34b ; 

of  the  rent    and  profits  of  a  1  Roper's  H.  &  W.  393. 

mine,  the  court  held  that  such  '  Pierce  v.  Williams,  3  N.  J.  L.  (3 

agreement  should  be  regarded  Penn.)  709  ; 

as  an  assignment  of  dower,  and  1  Co.  Litt.  (19th  ed.)  34b,  n.  313. 

that  it  was  valid  under  the  stat-  ■"  It  has  been  said  that  one-third  part 

ute  of  frauds.  of  an  orchard,  a  particular  end 

Lenfers  v.   Henke,   73  111.   405;  of  a  house  or  barn,  and  the  like, 

s.c.  34  Am.  Rep.  363.  is  not  a  sufficiently  definite  de- 

'  In  some  states,  however,  assign-  soription  of  the    premises  as- 

ment  of  dower  is  required  by  signed. 

statute  to  be  in  writing.  Pierce  v.  Williams,  3  N.  J.  L    (3 

'  See  :  Ante,  §  903.  Penn.)  709. 

^  Id.  But    an    assignment    of    "  one- 

»  Johnson  v.  Neil,  4  Ala.  166  ;  third  "  of  a  building  is  said  to 

Curtis  V.  Hobart,  41  Me.  330  ;  be  good  in  Deil  ex  d.  Miller  r 

Shattuck  V.  Gregg,  40  Mass.  (33  Miller,   4  N.  J.   L.  (1  South  ) 

Pick.)  88;  331. 

Conantt'.  Little,  18 Mass.  (1  Pick.)  See  :  Patch  v.  Keeler,  37  Vt  353- 

189  ;  Ante,  §  1089. 

Meserve  v.  Meserve,  19  N.  H.  340 ;  »  Adams  c.  Barron,  13  Ala.  305. 
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in  severalty,  dower  must  be  assigned  to  the  widow  out  of 
each  parcel,^  vet  the  sheriff  or  other  officer  making  an  as- 
signment of  dower  is  vested  with  considerable  discretion, 
and  if,  under  all  the  circumstances  surrounding  the  case, 
he  deems  it  advisable  or  reasonable,  the  widow's  dower 
may  be  assigned  out  of  one  tract  altogether  ;  or  where 
the  property  consists  of  arable,  pasture,  and  other  kinds 
of  land,  the  widow  may  be  given  dower  in  one  kind 
to  the  exclusion  of  the  others  ;  ^  and  where  dower  cannot 
be  assigned  by  metes  and  bounds  by  reason  of  the  nature 
and  quality  of  the  property,  or  of  the  husband's  interest 
therein,^  or  cannot  be  so  assigned  without  loss  to  the  prop- 
erty, the  wife  may  be  given  a  certain  share  of  the  income 
arising  from  the  occupation  and  enjoyment  of  the  land,* 
while  the  property  is  held  by  her  in  common  with  the 
tenant  of  the  freehold.^  But  the  court  cannot  direct 
that  the  widow  be  given  a  money  compensation  in- 
stead of  having  her  dower  assigned  to  her  by  metes  and 
bounds,  for  the  reason  that  such  assignment  of  dower 
may  prove  to  be  injurious  to  the  interest  of  the  heirs  and 
creditors.® 

Sec.  1022.  Same — Same — Assignment  in  special  manner. — 
Where  the  nature  of  the  property  is  such  that  the 
widow "s  dower  cannot  be  set  off  by  metes  and  bounds,  or 

'  Coulter  r.  Holland,  2  Harr.  (Del.)  Post.  ^  1024. 

330  •  '  Stevens  v.  Stevens,  3  Dana  (Kv) 

Cook  V.  Fisk.  1  IMiss.  (Walk.)  423;  371  ; 

Doe  ex  d.  Riddell  v.  Gwinnell,  1  Stoughton  r.  Leigh,  1  Taunt.  402. 

Q.  B.  423  ;  s.c  41  Eng.  C.   L.  See  :  Post,  %  1027. 

703  .  In  a  mine. — Thus  where  the  prop- 

1  Co.  Litt  (19th  ed.)  3oa.  erty  consisted  of  a  mine, dower 

'White  v.  Story,   2  HiU  (N.   Y.)  may  be    assigned  by  a  parol 

543  .  agreement  to  give  the  widow 

Jones  r.  Jones.  1  Busbee  177.  one-third  of  the  profits. 

»  Scammon  r.  CampbeU,  7o  lU.  223  :  Lenfers  r.   Henke,  73  HL   405 ; 

Lenfers   r.   Henke,   73  HL   405;  s.c.  24  Am.  Eep.  263  ; 

S.C.  24  Am.  Rep.  263  ;  Billings  r.  Taylor,  27  Mass.  (10 

Walker  v.  Walker,  2  ILL   App.  Pick.)  460  : 

4X5  ;  Coates  v.  Cheevers,  1   Cow.  (>. 

Strickier  r.  Tracev.  66  Mo.  465  ;  Y.)  47S.                           -,   ,    ^ 

Wilson  r.  Branch.  77  Va.  65 ;  s.c.  As  to  the  right  of  the  wife  to  be 

46  Am.  Rep.  709.  endowed  in  mines,  see  :  Ante, 

*  Scammon  r.  Campbell.  75  HI  223  :  §  976.                    „ ,    , ,      ^nn 

Lenfers  v.   Henke.   73  HI.   405 ;  «  Hume  r.  Scruggs.  64  Ala.  400 ; 

s  c  24  Am.  Rep.  2iiO  ;  Wilson  v.  Branch,  ■  1  Va.  60  ;  S.C. 

Hillgartner  v.  Gebhart,  25  Ohio  46  Am.  Rep.  709. 

St  557 ; 
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"where  this  cannot  be  done  witliout  los  to  tae  estate  or 
heirs,  the  -widow's  dower  will  be  assigned  in  a  special 
manner,  as  by  giving  one-third  of  the  rents  and  profits 
during  Ufe,  or  by  gixing  her  the  entire  pronts  for  a 
specified  length  oi  tune.  Wnere  dower  is  assigned  in  such 
a  spe«;ial  manner  it  is  proper  to  make  dednctions  from 
the  grvr^ss  rents  of  the  estate  for  reasonable  repairs  and 
taxes,  but  no  deduction  should  be  made  on  account  of 
water  rente  or  insurance.^ 

Sec.  1'''2o.  Sams — Against  eonuncai  right. — Dower,  as  we 
have  already-  seen.-  need  not  be  assigned  by  metes  and 
bounds,  but  may  be  assigned  in  any  other  manner  adopted 
by  agreement  of  the  ]:>arties  ;  bur  such  assignment  will 
not  operate  as  a  bar  to  the  widow  s  claim  of  dower  unle^ 
it  be  done  by  an  indenture  to  ^vhich  she  is  a  party,  and 
by  w^hich  she  will  be  estopped  from  avoiding  it.  The 
general  practice  is  to  seoure  from  the  widow  a  release 
under  seal  of  her  dourer  right.^  Where  the  a^gnmenr 
of  dower  is  against  common  rigiit,-  the  wido^v  will  take 
the  estate  subject  to  all  incumbrances  and  hens.*  Tiias 
lirhere  by  an  agreement  under  seal  betw^een  the  widow 
and  the  guardian  of  the  heirs,  the  whole  of  one  parcel  of 
the  husband's  land  was  assigned  to  her  for  her  life,  to  be 
held  in  full  satisfaction  of  her  dower,  and  subject  to  all 
the  conditions  and  liabilities,  ani  with  all  the  privilege 
and  incidents  of  dower,  and  the  land  thus  assigned 
proved  to  be  mortgaged,  it  was  held  that  this  was  an 
assignment  against  common  right,  and  that  the  widow 
was  barred  by  it.  as  against  an  innocent  purchaser  of 
other  land  of  the  husband's.® 

Sec.  10-24.  By  metes  aad  bounds.— The  general  rule  is 
that  the  dower  of  the  widow  must  be  set  off  to  her  by 

'  Hmgartner  r.  Gehhart,  2.5  Ohio  *  French  r.  Pratt.  eT  >Ie.  :5?1. 

St.  5ai.  It  i?  sail  in  French  r.  Peters,  33 

-  See :  Ante,  ^  lOOl.  1023.  Me.  396,  that  where  an  ^^ign- 

-  Jmes  r.  Brewer.  IS  Mass.  (1  Pick.)  ment  against  commoQ  ritrbt  is 

314,  317  :  aroided,  all  pardw  will  be  re- 

CcHiant  r.  little.  15  iLiss.  1  Kck.)  stored  to  til>^  cngioal  p.¥ses- 

I5i> :  sians. 

Vernon"?  Ca?e,  4  Co,  1 :  '  Jones  r.  Brewer,  Id  ilass,  ^1  Pidk.) 

1  Co.  Lirr.  ^I9th  ed.^  Mb.  oi-L 
«See:  Anfc,  §  1023. 
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metes  and  bounds  ^  where  the  character  of  the  property 
in  which  dower  is  to  be  assigned  is  such  that  it  is  possible 
for  this  to  be  done,  and  if  the  sheriff  or  commissioners 
assigning  the  dower  should  adopt  any  other  form,  it  will 
be  erroneous.^  In  those  cases  where  the  character  of  the 
property  or  the  interest  of  the  husband  is  such  that  it  is 
impossible  to  set  the  dower  off  by  metes  and  bounds, 
dower  may  be  assigned  by  giving  the  widow  one-third  of 
the  rents  and  profits  of  the  land,  or  of  its  yearly  value,  ^ 
or  by  assigning  to.  the  widow  a  sum  of  money,  which, 
with  the  consent  of  all  parties  interested,  may  be  a  sum 
in  gross  ;  *  yet  the  widow  cannot  be  compelled  to  accept 
such  a  sum  in  lieu  of  dower,  but  may  insist  upon  having 
secured  to  her  an  annual  sum,  or  on  being  endowed 
of  the  rents  and  profits.^  Where  an  annual  sum  is 
given  to  a  widow  in  lieu  of  dower,  the  true  measure  will 
be  the  annual  value  of  the  land  less  repairs  and  taxes  and 
other  necessary  and  current  expenses,^  but  no  deductions 
are  to  be  made  for  insurance  or  water  rents. '^  Where 
monej'-  is  assigned  as  dower  in  lieu  of  the  land  itself,  to 
render  such  assignment  valid,  the  parties  making  the  as- 
signment must  certify  that  it  was  impossible  to  assign 
dower  in  any  other  manner  without  doing  injustice  to 
the  property  ;  ^  and  to  render  valid  an  assignment  of  an 
annual  sum  in  lieu  of  the  land  itself,  the  amount  cannot 
be  varied  by  subsequent  events  affecting  the  value  of  the 
property.     Where  the  assignment  is  of  one-third  of  the 

'  Pierce  v.  Williams,  3  N.  J.  L.  (3  1  Co.  Litt.   (19th  ed.)  34b,  note 

Penn.)  531 :  s.c.  2  N.  J.  L.  (1  313 ; 

Penn.)  709  ;  1  Eol.  Abr.  683. 

Smith  V.  Smith,  6  Lans.  (N.  Y.)  « Walsh  v.  Reis,  50  lU.  447. 

313  ;  See  :  Ante,  §  1031. 

Scott  V.  Scott,  1  Bay  (S.  C.)  L.  504 ;  *  Cook's  Exrs.  v.  Cook's  Admr.,  20 

s.c.  1  Am.  Dec.  635  ;  N.  J.  Eq.  (5  C.  E.  Gr.)  375  ; 

2  Bac.  Abr.  135  ;  Harrison's    Exrs.   v.    Payne,   33 

1   Co.  Litt.   (19th  ed.)  34b,  note  Gratt.  (Va.)  387. 

213  ;  See  :  Post,  §  1028. 

1  Rol.  Abr.  683.  '  Summers    v.   Doimell,   7    Heisk. 

At  common  law,  where  the  husband  (Tenn.)  565. 

is  sole   seized,  dower  must  be  ^  Riley  v.  Bates,  40  Mo.  468  ; 

admeasured  oflE  per   metas  et  Riley  v.  Clamorgan,  15  Mo.  331. 

bundas  '  Hillgartner  v.   Gebhart,  35  Ohio 

Scott  V.   Scott,   1  Bay  (S.  C.)  L.  St.  557. 

504  ;  s.c.  1  Am.  Dec.  635.  oee  :  Ante,  §  1022  ;  Post,  §  1028. 

5  Booth  V.  Lambert,  Style  276  ;  *  Haygood  v.  Cuthbert,  3  Brev.  (S. 

C.)  L.  483. 
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rents  and  profits,  however,  the  amount  will  vary  from 
tinie  to  time  according  to  the  receipts  from  the  use 
and  occupation.^ 

Sec.  1025.  Same— Assignment  in  several  parcels.— Where 
the  husband's  realty  consists  in  several  distinct  parcels  of 
land  subject  to  dower,  the  widow  should  not  be  'assigned 
one  entire  piece  or  parcel,  but  should  have  set  off  to  her 
and  assigned  as  dower  one-third  of  each  lot  or  tract 
separately.^  But  it  may  be  otherwise  assigned  by  con- 
sent.^ Where  the  husband  dies  seized  of  several  distinct 
parcels  of  land,  and  the  widow  accepts  assignment  of 
her  dower  in  any  one  or  more  of  them  in  lieu  of  her 
dower  in  all,  and  confirms  the  assignment  by  entry  upon 
the  land  assigned,  such  assignment  will  be  binding  upon 
her,*  in  the  absence  of  fraud  or  imposition,^  even  though 
the  assignment  may  have  been  irregularly  made,  or  made 
by  a  court  having  no  jurisdiction.®  Where  there  is  more 
than  one  tenant,  however,  dower  will  have  to  be  assigned 
out  of  each  parcel  separately.'^ 

Sec.  1026.  Same— Same— Wliere  held  in  severalty . — Where 
the  husband  has  aliened  lands  held  by  him  during  covert- 

'  Donoghue  v.  Chicago,  57  111.  235  ;  ^  It  is  said  by  the  Supreme  Court  of 

"Walker  v.   Walker,  5  111.   App.  Florida,  in  the  case  of  Milton  v. 

389.  Milton,  14  Fla.  369,  that  where 

*  Coulter  V.  Holland,  2  Harr.  (Del.)  dower  has  been  assigned  to  a 

330 ;  widow  in  one   tract  and  she 

Sohnebly  v.  Schnebly,  26  111.  116;  afterwards  discovers  that  her 

Wood  V.  Lee,  5  T.  B.  Mon.  (Ky.)  husband  had  other  lands  in  the 

50  ;  same  county,  she  cannot  have 

French  v.  Pratt,  27  Me.  381 ;  additional  dower   assigned  in 

Sip  V.  Lawback,  17  N.  J.  L.  (3  the  first  tract  in  which  she  has 

Har.)  442  ;  already  had  all  the  dower  to 

Be    Garrison,   15    N.   J.    Eq.  (3  which  she  was  entitled  therein, 

McCar.)  393  ;  no  appeal  having  been  prose- 
Scott  V.  Scott,  1  Bay  (S.  C.)  L.  cuted  from  the  judgment  as- 

504 ;  s.c.  1  Am.  Dec.  635.  signing  the  dower. 
See  :  Fosdick  v.  Gooding,  1  Me.    «  Adams  v.  Barron,  13  Ala.  305  ; 

(1  Greenl.)30 ;  s.c.  10  Am.  Dec.  Johnson  v.  Neil,  4  Ala.  160  ; 

35.  Mitchell  v.  Miller,  6  Dana  (Kv.) 

s  See  :  Scott  v.  Scott,  1  Bay  (S.  C.  78  ; 

L.  504 ;  s.c.  1  Am.  Dec.  625.  Robinson  v.   Miller,   1  B.    Mon 

*  MUton  V.  Milton,  14  Fla.  469  ;  (Ky.)  88  ;  s.c.  2  Id.  384  ; 

Schnebly  v.  Schnebly,  26  111.  16  ;  Pinkham  v.  Gear,  3  N.  H.  163  ; 

Jones  V.  Jones,  47  Iowa  337  ;  Fowler  v.  Griffin,  SSandf.  (N.  Y.) 

Montgomery  v.  Horn,   46  Iowa  885. 

285  ;  '  Re    Garrison,   15    N.    J.    Eq.   (3 

Alderson  v.  Henderson,  5  W.  Va.  McCar.)  395. 

383. 
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ure  in  two  or  more  parcels,  in  severalty,  dower  must  be  as- 
signed to  his  widow  in  each  distinct  parcel  of  land  ;  and 
if  he  has  aliened  to  one  grantee,  and  such  grantee  has 
afterwards  conveyed  to  others,  the  dower  must  likewise 
be  assigned  in  the  several  parcels.-^  In  such  cases  the 
assignment  should  be  made  in  that  portion  of  the  land 
which  does  not  include  the  beneficial  improvements  made 
by  the  purchaser,  where  this  may  be  conveniently  done.^ 
Where  the  husband  has  aliened  some  of  his  lands  and 
retained  others,  if  it  is  possible  to  do  so,  the  widow's 
dower  should  be  assigned  out  of  the  portion  retained.^ 
The  reason  for  this  is  the  fact  that  the  wife's  dower  right 
in  the  particular  tracts  aliened  is  subordinated  in  equity 
to  the  rights  of  the  purchasers  ;  consequently  where  it 
would  be  inequitable  and  unjust  to  assign  dower  in  lands 
conveyed  by  the  husband  during  his  lifetime,  equity  will 
direct  that  dower  be  admeasured  to  her  in  other  property 
not  affected  by  such  rights  or  interest.* 

Sec.  1027.  Same— in  common.— While  it  is  the  general 
rule  that  dower  should  be  assigned  by  metes  and  bounds,^ 
yet  where  the  parties  agree  thereto,  dower  may  be  set 
out  in  common  with  the  balance  of  the  estate.^  Thus 
an  assignment  may  be  made,  by  consent,  in  lands  held 
by  tenancy  in  common  without  partition  ;  ^  but  in  the 
absence  of  such  consent  dower  should  not  be  assigned  in 
lands  held  by  tenancy  in  common  until  after  partition 
had.8 

Sec.  1028.  Same— In  money.— A  specific  sum  of  money 
cannot  be  decreed  to  a  widow  in  lieu  of  dower  without 

>  Boyd  V.  Carlton,  69  Me.  200  :  *  See  :  Price  v.  Price,  41  Hun  (N. 

Fosdick    V.   Gooding,   1    Me.    (1  Y.)  488 ;             „  „  .      ^,     ,^t 

Greenl.)  30  ;  s.c.   10  Am.  Dec.  Wood  v.  Keyes,  6  Paige  Ch.  (N. 

25;  Y.)478. 

Potter  V.  Wheeler,  13  Mass.  504  ;  ^See:  Ante,  §  1024. 

Thomas  v.  Hesse,  34  Mo.  13  ;  s.c.  «  Booth  v.  Lambert,  Style  276. 

84  Am.  Deo.  66.  '  Ross  v.  Wilson,  58  Ga.  249  ; 

«  See  :  Ante,%  1008.  Smith  v.  Smith,  6  Lans.  (N.  Y.) 

8  Morgan  v.  Conn,  3  Bush  (Ky.)  58  ;  313. 

Lawson  v.  Morton,  6  Dana  (Ky.)  See:  Ante,  §1021.         „     „  , , 

47^  .  s  Walker    v.    Walker,    6    Coldw. 

Wood'  V.  Keyes,  6  Paige  Ch.  (N.  (Tenn.)  571. 
Y.)  478. 
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the  consent  of  all  the  parties  concerned ;  ^  and  where  a 
widow  consents  to  take  money  in  lieu  of  dower,  she  can- 
not be  compelled  to  take  the  sum  in  gross,  but  may  insist 
upon  having  secured  to  her  an  annual  sum,  or  in  being 
endowed  of  the  rents  and  profits.^  Where  the  widow 
consents  to  take  money  in  lieu  of  dower,  the  true  measure 
of  the  sum  to  be  secured  is  the  annual  value  of  the  land 
less  the  repairs,  taxes,  and  other  necessary  current 
expenses,  but  no  dediictions  are  to  be  allowed  for  insur- 
ance or  water  rents.^  In  fixing  the  amount  allowed  the 
widow,  the  question  is  not  whether  the  property  is  used 
or  unproductive,  but  what  is  the  yearly  value  of  the 
property  if  used,  or  permitted  to  be  used,  for  the  pur- 
poses to  which  it  is  particularly  adapted.*  When  a 
yearly  allowance  is  made  to  a  widow,  on  a  bill  for  dower, 
and  in  progress  of  time  the  income  from  the  property 
becomes  materially  enhanced  or  depreciated,  a  court  of 
equitj-  will  afford  the  requisite  relief."  Where  by  consent 
a  specific  sum  is  thus  allowed  to  the  widow  in  lieu  of 
dower,  her  interest  therein  will  not  be  divested  by  her 
death  before  distribution.*^ 

Sec.  1029.  Same— Improper  assignment.— Where  an  as- 
signment of  dower  is  made  by  a  sheriff  or  commissioners 
appointed  for  that  purpose,  the  return  should  be  def- 
inite ;  it  should  comply  with  the  general  rule  requiring 
the  widow's  dower  to  be  set  off  by  metes  and  bounds,^ 
when  the  subject-matter  is  capable  of  being  so  de- 
scribed.^ Thus  it  has  been  said  that  a  return  describ- 
ing the  dower  set  off  as  "a  particular  end  of  the  house 
or  barn  and  a  third  of  the  orchard"  will  not  be  suffi- 

'  Fry  V.  Merchants'  Ins.  Co.,  15  Ala.        Herbert  v.  Wren,  11  U.  S.  (7  Cr.) 

810  ;  3T0  ;  bk.  3  L.  ed. 

Jolinson  V.  EUiott,  13  Ala.  113  ;  '  Summers    v.   DonneU,   7    Heisk. 
Beavers  v.  Smith,  11  Ala.  20 ;  (Tenn.)  565. 

Cook's  Exi-s.  V.  Cook's  Admrs.,  'See  :  Ante,  §§  1033,  1034. 

20  N.   J.   Eq.    (5    C.    E.    Gr.)  *  Riley  v.  Glamorgan,  15  Mo.  331. 

375  ;  See  :  Riley  v.  Bates,  40  Mo.  468. 

Wilson  V.  Branch,  77  Va.  65  ;  »  Gove  v.   Cother,  33  111.  634  ;  s.c. 
Harrison's    Exrs.   v.    Payne,   33  76  Am.  Dec.  711. 

Gratt.  (Va.)  387  ;  «  McLaughlin  v.  McLaughUn,  33  N. 
Blair  v.  Thompson,  11  Gratt.  (Va.)  J.  Eq.  (7  C.  E.  Gr.)  505. 

441 ;  ■■  See  :  Ante,  §  1034. 

Wilson  V.  Davison,  2  Rob.  (Va.)  ''  Pierce  v.  "VVilUams,  2  N.  J.  L.  (1 

884 ;  Penn.)  709. 
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cient.^  Where  the  sheriff  or  commissioners  appointed 
to  set  off  the  'Widow's  dower  make  an  improper  assign- 
ment, it  will  be  set  aside  by  the  court.  Thus  where  a 
sheriff  assigned  to  a  widow  for  her  dower  one-third 
part  of  each  chamber  in  a  house,  and  chalked  it  out  for 
her,  this  was  held  to  be  an  idle  and  malicious  assign- 
ment, and  was  set  aside  ;  ^  but  it  is  thought  that  if  in 
such  a  case  particular  rooms  are  assigned  to  the  widow 
as  her  dower,  with  a  common  use  of  the  hall  and  passage- 
ways, so  as  to  afford  ingress  and  egress  for  the  enjoy- 
ment of  the  rooms,  it  will  be  valid.  ^ 

Sec.  1030.  Same— Failure  of  assignment.— Where  the  as- 
signment of  dower  is  collusive  it  will  not  be  binding  ;  * 
and  where  an  excessive  assignment  has  been  made,  it  will 
be  set  aside  by  a  court  of  equity.^  Where,  after  dower 
has  been  assigned,  recovery  is  had  against  the  heirs  in 
an  action  which  does  not  affect  the  portion  of  the  land 
assigned  to  the  widow,  the  assignment  will  thereby  be 
avoided  and  a  re-assignment  will  be  ordered  by  a  court 
of  eqiiity.^  On  the  other  hand,  where  dower  has  been 
assigned  to  the  widow  according  to  common  right, '^ 
and  she  is  lawfully  evicted,  on  application  to  court,  she 
will  be  entitled  to  a  re-assignment  of  dower.  ^  Where 
the  assignment   is  made  by  the  heir  instead  of  by  the 

'  Rerce  v.  Williams,  3  N.  J.  L.  (1  ing  notice  of  a  coal  mine  that 

Penn.)  709.  '^vas  on  the  estate,  on  an  action 

But  in  the  case  of  Den  ex  d.  Mil-  brought  by  the  heir  to  relieve 

leru.  Miller,  4N.  J.  L.  (1  South.)  against  the  fraudulent  assign- 

331,  a  return  of  an  assignment  ment,  the  plaintiff  offering  the 

of  '  •  one-third  of  the  buildings  "  defendant  one  entire  third  both 

was  held  good  ;  and  an  assign-  of  land  and  coal  mine,  by  way 

ment  of  "the  three  west  rows  of  rent  charge  on  the  whole, 

of  apple-trees  on  the  west  side  the    court    ordered    that    the 

of  the  orchard,  running  north  widow  should  accept,  or  other- 

and  south  in  the  center,   be-  wise  a  new  assignment  of  dower 

tween    the  third    and    fourth  should  be  made, 

rows,"  was  held  to  be  a  vaUd  Hoby  v.  Hoby,  1  Vern.  318. 

assignment  in  Patch  v.  Keeler,  ^  Se  Garrison,  15  N.  J.   Eq.  (2  Mc- 

27  Vt.  252.  Car.)  393. 

-  Howard  v.  Candish,  Palm  264.  Terms.— The  court  may  do   this 

See  :  White  v.  Story,  3  Hill  (N.  either  upon  or  without  terms. 

Y  )  543    549  Pierson  v.  Hitchner,  25  N.  "J.  Jiq. 

'Whiter.  Story,  2  Hill  (N.Y.)  543.  (8  C.  E.  Gr  )  129. 

*  This  matter  is  regulated  by  statute  f  Singleton's    Heirs  ■«.   Singleton  s 

in  most  if  not  all  of  the  states.  Exrs.,  5  Dana  (Ky.)  87. 

In  a  case  where  a  part  of  the  '  See  :  Ante,%  1031. 

land  was  assigned,  without  tak-  *  French  v.  Pratt,  37  Me.  d81. 
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sheriff,  or  commissioners  appointed  for  that  purpose,  if 
the  heir  is  of  full  age  and  under  no  disability  when  he 
makes  the  assignment,  he  will  not  be  relieved  by  a 
court  of  law,  although  the  assignment  may  exceed  the 
widow's  third  of  the  value  of  her  husband's  estate ;  ^ 
but  if  the  heir  is  under  age  at  the  time  the  assignment 
of  dower  is  made,  he  will  be  protected  by  the  courts 
against  the  consequences  of  excessive  assignment,  and 
may  have  his  writ  of  admeasurement  of  dower.^ 

Sec.  1031.  Same— Re-assignment.— Where  the  assign- 
ment of  dower  is  improper  or  inoperative  because  of  the 
widow's  being  evicted  by  paramount  title  from  the  land 
assigned  to  her,  her  right  to  redress  by  way  of  a  new 
assignment  will  depend  upon  the  fact  whether  the  dower 
was  assigned  according  to  common  right  ^  or  against 
common  right.*  Where  the  original  assignment  of 
dower  was  according  to  common  right,  and  she  has  been 
evicted,  the  widow  will  be  entitled  to  have  dower  as- 
signed de  novo  out  of  the  balance  of  the  estate  ; ''  but 
where  she  has  consented  to  accept  dower  assigned  to  her 
against  common  right,  and  she  is  evicted  by  a  para- 
mount title,  she  is  without  remedy.  "^  The  right  to  re- 
assignment of  dower  de  novo  does  not  rest  in  the  widow 
alone,  but  may  be  applied  to  the  reduction  of  the  dower 
where  the  assignment  is  excessive.''  The  right  to  a  re- 
assignment of  dower,  either  upon  the  part  of  the  widow 
or  other  persons  interested,  may  be  lost  by  inaction  ;  be- 
cause an  illegal,  informal,  or  defective  assignment  becomes 
binding  by  long  acquiescence  therein.^ 


'  Stoughton  V.  Leigh,  1  Taunt.  404.  2  Scribner  on  Dower,  761. 

=  Oormick  v.  Taylor,  3  Ind.  336.  "  French  v.  Pratt,  27  Me.  881  ; 

3  See  :  Ante,  8  1021.  Mantz  v.  Buchanan,   1   Md.   Ch. 

"  See  :  Ante,  §  1022.  Dec.  203  ; 

=  French  v.  Peters,  33  Me.  396  ;  Jones    v.  Brewer,    18    Mass.    (1 

French  v.  Pi-att,  37  Me.  381  ;  Pick.)  314  ; 

Mantz  V.  Buchanan,  1  Md.   Ch.  Scott  v.  Hancock,  13  Mass.  163  ; 

Dec.  302  ;  HoUoinan  v.  HoUonian,  18  Miss. 

Jones    V.   Brewer,    18    Mass.    (1  (5  Smed.  &  M.)  559. 

Pick.)  814  ;  '  See  :    Singleton    v.   Singleton,    5 

Scott  V.  Hancock,  13  Mass.  162  ;  Dana  (Ky.)  87  ; 

Holloman  v.  HoUoman,   13  Miss.  Pierson  v.  Hitchner,  25  N.  J.  Eq. 

(5  Smed.  &  M.)  559 ;                   .  (8  C.  E.  Gr.)  139  ; 

St.  Clair  I).  Williams,  7  Ohio  110  ;  Re   Garrison,    15   N.   J.   Eq.    (3 

s.c.  30  Am.  Dec.  194 ;  McCar.)  343. 

Park  on  Dower,  375  ;  «  Mitchell  v.MiUer,  6  Dana  (Ky.)79; 


Chap.  XVIII.  §  1032.]    WHO  MAY  ASSIGN. 


861 


Sec.  1033.  Who  may  make  assignment  of  dower.— It  is 
the  duty  of  the  heir,  or  whoever  happens  to  be  the  owner 
of  the  freehold,  to  make  an  assignment  of  dower  to  the 
widow, ^  and  if  the  heir  is  not  of  age  the  assignment 
should  be  made  by  his  legal  guardian  ;  ^  yet  the  heir, 
although  a  minor,  may  make  any  assignment  of  dower, 
and  it  will  be  valid  and  binding,  subject  only  to  be  cor- 
rected in  his  favor  by  a  writ  of  admeasurement  of  dower, 
if  by  his  mistake  it  be  excessive.^  The  i-eason  for  this 
rule  is  the  fact  that  the  heir  could  be  compelled  by  suit 
to  make  the  assignment,  and  if  such  a  suit  were  brought 
he  would  not  be  allowed  to  take  advantage  of  his  infancy 
so  as  to  prevent  the  widow's  obtaining  an  immediate 
assignment  of  her  dower.*  It  is  not  necessary  to  the 
validity  of  the  assignment,  however,  that  the  estate  in 
the  person  making  such  assignment  be  a  lawful  freehold. 
Thus  dower  may  be  assigned  by  an  abettor,  disseisor,  or 
intruder,  and  if  done  without  fraud  or  covin,  will  be 
valid  and  binding,  where  accepted  and  the  estate  entered 
upon.^ 


Hickman  v.    Irvine's    Heirs,    3 

Dana  (Ky.)  131  ; 
Robinson  v.  Miller,   2    B.    Mon. 

(Ky.)  248  ; 
Robinson  v.  Miller,   1    B.    Mon. 

(Ky.)  88  ; 
Wood  V.  Lee,  5  T.  B.  Mon.  (Ky.) 

50; 
Austin  V.  Austin,  50  Me.  74  ;  s.c. 

79  Am.  Dec.  597. 
1  Shelton  v.  Carroll,  16  Ala.  148 ; 
Manifee  v.  Manifee,  8  Ark.  9  ; 
HiU  V.  Mitchell,  5  Ark.  608  ; 
Crocker  v.  Fox,  1  Root  (Conn.) 

227; 
Robinson  v.   Miller,   1  B.    Mon. 

(Ky.)  88  ; 
Jones    V.    Brewer,    18    Mass.   (1 

Pick.)  314; 
Ellicott    V.     Mosier,     11     Barb. 

(N.  Y.)  574 ; 
Hurd  V.  Grant,  3  Wend.  (N.  Y.) 

340; 
Norwood  V.  Morrow,  4  Dev.  &  B. 

(N.  C.)  L.  442  ; 
laege  v.  Bossieux,  15  Gratt.  (Va.) 

83  ;  s.c.  76  Am.  Dec.  189  ; 
Moore  v.  Waller,   2  Rand.  (Va.) 

418; 
Stoughton  V.  Leigh,  1  Taunt.  402. 
■'  Curtis  V.  Hobart,  41  Me.  230  ; 


Young  V.  Tarbell,  37  Me.  504  ; 

Jones  V.  Brewer,  18  Mass.  (1 
Pick.)  314 ; 

laege  v.  Bossieux,  15  Gratt.  (Va.) 
83  ;  s.c.  76  Am.  Dec.  189. 
2  Jones    V.    Brewer,    18    Mass.     (1 
Pick.)  314 ; 

Eagles  V.  Eagles,  2Hayw.  (N.  C.) 
181; 

Gove  V.  Perdue,  Cro.  Eliz.  309  ; 

Hoby  V.  Hoby,  1  Vern.  218. 

See  :  Ante.  §  1029. 
■■  See  :  McCormick  v.  Taylor,  2  Ind. 
336; 

Young  V.  Tarbell,  37  Me.  509  ; 

Boyers  v.  Newbanks,  3  Ind.  388  ; 

Jones  V.  Brewer,  18  Mass.  (1  Pick.) 
314; 

Moore  v.  Waller,2  Rand.(Va.)218. 
*  Parker  v.  Murphy,  12  Mass.  485  ; 

1  Co.  Litt.  (19th  ed.)  35a. 

EKceptions  to  this  rule  exist  where 
the  assignor  has  obtained  pos- 
session of  the  freehold  by 
means  of  fraud  or  collusion 
with  the  widow  ;  in  which  case 
the  assignment  will  be  voidable 
by  the  entiy  of  the  heir. 

1  Co.  Litt.  (19th  ed.)  35a ; 

2  Scrib.  on  Dower  (3d  ed.)  77  ; 
1  Roper  H.  &  W.  390. 


862  EFFECTS  OF  ASSIGNMENT.  [Book  III. 

Where  dower  is  not  assigned  to  the  widow  by  the  heir 
or  other  holder  of  the  fee  within  the  time  prescribed  by 
statute,  the  widow  may  apply  to  court  and  have  her 
dower  assigned  either  by  the  sheriff  ^  or  by  a  commission 
appointed  for  that  purpose.  A  court  of  equity  has  con- 
current jurisdiction  with  courts  of  law  in  the  assignment 
of  dower  ;  ^  but  even  a  court  of  equity  cannot,  unless  it  is 
impossible  to  assign  dower,  decree  a  sale  of  the  whole 
property,  and  provide  a  money  compensation,  in  lieu 
of  dower,  against  the  widow's  will,  however  it  might  be 
to  the  interest  of  the  heirs  to  have  a  sale  of  the  whole 
estate,  and  a  money  compensation  allowed  the  widow.^ 

Sec.  1033.  Effect  of  assignment  of  dower.— The  effect  of 
the  assignment  of  dower  is  to  confirm  to  the  widow  an 
estate  for  life,  the  nature  and  incidents  of  which  have 
heretofore  been  fully  discussed.*  Where  dower  is  as- 
signed by  the  heir  or  terre-tenant  without  suit  and  of 
common  right,  if  fairly  done,  it  will  bar  dower,  and 
estop  the  assignor  from  denying  that  the  land  in  which 
the  dower  was  assigned  was  subject  to  dower ;  ^  but  if 

'  laege  v.  Bossieux,  15  Gratt.  (Va.)  that  the  dower  was  thus  set  out 

83  ;  s.c.  76  Am.  Deo.  189  ;  to  her  with  the  knowledge  and 

Fenny  v.  Durrant,  1  Barn.  &  Aid.  consent,  if  not  by  the  direct 

40.  procurement,   of  the  heirs  at 

See  :  Austin  v.  Austin,  50  Me.  74 ;  law,  or  those  who  are  entitled 

s.c.  79  Am.  Dec.  597 ;  to  the   freehold  at   the  time, 

Lloyd  V.  Malone,  23  111.  43  ;  s.c.  notwithstanding  the  fact  that 

74  Am.  Deo.  179.  such  commissioners  made  no 

It  is  said  in  Lloyd  v.  Malone,  23  return  to  the    court.     Under 

111.  43 ;  s.c.  74  Am.  Deo.  179,  such  circumstances,  and  after 

that  where  commissioners  are  such  a  lapse  of  time,  it  would 

appointed  to  set  off  dower  they  be  inequitable  to  disturb  the 

must  be  sworn,  and  the  state-  assignment,  particularly  where 

ment  of  the  fact  that  they  are  it  is  not  alleged  to  be  unjust  or 

sworn,  together  with  the  oath  unreasonable. 

they  took,  should  accompany  Austin  v.  Austin,  50  Me.  74  ;  s.c. 

their  report  and  be  affixed  to  it.  79  Am.  Dec.  597. 

Where  dower  is  assigned  by  commis-  ^  Starry  v.  Starry,  21  Iowa  356. 

sionera  appointed  by  the  qudge  See :  McCraney  v.  McCraney,   5 

on  the  application  of  the  widow,  Iowa  332;    s.c.  68  Am.  Dec. 

and  they  publicly  assign  and  702  ; 

set  off  her  dower  by  metes  and  White  ■;;.  White,  16  Gratt.  (Va.) 

bounds,  and  she  immediately  264. 

enters  upon  the  premises  thus  » "White  v.  White,  16  Gratt.  (Va.) 

assigned  her,  and  continues  in  364. 

possession  of  the  same,  by  her-  See  :  Ante,  §  1028. 

self  and  her  lessee,  for  more  *  See  :  Ante,  §§  903-925. 

than    twenty    years,    without  '  Shattuck  v.  Gregg,  40  Mass.  (23 

objection,  the  court  will  infer  Pick.)  88. 
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the  assignment  be  against  common  right  it  will  not  avail 
as  a  defense  to  any  party  not  privy  to  the  agreement.^ 
Where  dower  is  assigned  by  suit,  it  has  the  effect  to  free 
from  the  lien  of  dower  all  lands  not  assigned,  unless  the 
title  to  the  lands  assigned  fails,  and  the  wife  is  ejected 
by  paramount  title,  in  which  case  she  will  be  entitled  to 
a  re-assignment  out  of  the  husband's  lands  not  affected.^ 
The  assignment  will  carry  with  it  all  crops  growing  upon 
the  land  at  the  time,  which  are  the  result  of  man's  labor 
and  manurance.^  After  assignment  of  dower  and  entry 
by  the  widow,  she  is  possessed  of  the  seisin  of  her  hus- 
band, and  the  estate  is  subject  to  the  same  estoppels  in 
her  hands  it  would  have  been  in  his.*  But  the  widow  is 
not  a  tenant  in  common  with  the  heirs,  and  her  interest 
will  not  be  subject  to  partition  on  their  suit ;  ^  neither 
can  she  apply  for  partition.*' 


Section  VIII. — Detention  and  Recovery  of  Dower — Actions 
Affecting. 

Sec.  1034.  Action  to  recover  dower.  » 

Sec.  1035.  Same — Writ  of  dower  unde  nihil  hdbet. 

Sec.  1036.  Same — Suit  in  equity. 

Sec.  1037.  Same — Pleading  and  practice. 

Sec.  1038.  Same — Same — Demand. 

Sec.  1039.  Same — Same — ^Wliere  action  to  be  brought. 

Sec.  1040.  Same — Same— Against  whom  action  to  be  brought. 

Sec.  1041.  Same — Same — Abatement  of  action. 

Sec.  1042.  Same — Same — Estoppel. 

Sec.  1043.  Same— Same — Statute  of  limitations. 

Sec.  1044.  Same — Same — Allowance  of  rents  and  profits. 

Sec.  1045.  Same— Same— Assignment  in  mortgaged  lands. 

Sec.  1046.  Same — Same— Valuation  of  dower  interest. 

Sec.  1047.  Same— Same— Damages  for  detention. 

Sec.  1048.  Same— Same— Judgment. 

Sec.  1049.  Same— Same— Same— Form  of. 

Sec.  1050.  Same— Same— Assignment. 

Sec.  1051.  Same— Same— Same— Writ  of  assignment— Return. 

Sec.  1052.  Same— Same— Costs. 

Sec.  1053.  Suits  affecting  dower. 

>  1  Co.  Litt.  (19th  ed.)  35a.  "  Lawrence  v.  Brown,  5  N.  Y.  398  ; 

See  :  Ante,  §§  1021,  1022.  Den  ex  d.  Williams  v.  Bennet,  4 

2  See  :  Ante,  §  1031.  Ired.  (N.  C.)  L.  123. 

'See:  Ralston  v.  Ralston,  3  Iowa    »  Clark  ?;.  Richardson,  32  Iowa  399. 

533  "  Leiderkranz  Society  v.   Beck,   8 

See  :  'Ante,  §  1013.  Bush  (Ky.)  597. 
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Section  1034.  Action  to  recover  dower.— Where  the  heir 
of  the  tenant  of  the  freehold  fails  to  assign  dower  during 
the  widow's  quarantine/  or  during  the  time  fixed  hy 
statute,  she  may  apply  to  the  courts  and  compel  such  an 
assignment  to  be  made.  The  widow  may  either  bring 
(1)  writ  of  diOwer  unde  nihil  liabet ;  (2)  writ  of  right  of 
dower  ;  (3)  suit  in  equity  ;  or  (4)  summary  process  under 
statute  in  probate  courts.  At  common  law  a  widow  might 
bring  an  action  by  writ  of  dower  unde  nihil  habet,^ 
where  dower  had  not  been  assigned  ;  but  where  dower  had 
been  assigned  in  part,  the  widow  could  not  say  unde  nihil 
habet,  and  for  that  reason  she  was  relegated  to  the  "  writ 
of  right  of  dower,"  which  lay  also  where  no  dower  had 
been  assigned.^  The  writ  of  right  of  dower  is  of  rare  oc- 
currence, if  not  entirely  unknown  in  this  country.*  The 
right  of  dower  unde  nihil  habet  was  always  preferable, 
because  under  it  damages  for  non-assignment ''  could  be 
recovered.^  The  writ  of  dower  could  not  be  brought 
against  any  person  except  the  heir  or  the  tenant  of  the 
freehold  ; ''  to  reach  the  husband's  alienee  or  other  person, 
resort  hiust  be  had  to  a  court  of  equity.^  The  remedy  in 
equity  is  the  most  effective  remedy  of  the  widow,  because 
it  includes  within  its  jurisdiction  actions  in  equitable  as 
well  as  legal  dower.^  By  statute  in  many  if  not  all  of 
the  states  the  widow  may  bring  a  summary  proceeding 
in  courts  of  probate.  This  action  is  usually  confined  to 
claims  of  dower  against  an  heir  or  devisee  of  the  husband, 
and  cannot  be  resorted  to  in  a  case  of  dower  against  the 
husband's  assignee.^"    In  most  of  the  states  the  probate 

'  See  :  Ante,  §  916.  '  See  :  Hurd  v.  Grant,  3  Wend.  (N. 

■=  An    appropriate,  though    unusual,  Y.)  340  ; 

remedy  for  obtaining  dower  in  Miller  v.  Beverly,  1  Hen.  &  M. 

this  country.  (Va.)  368  ; 

Waters  v.  Goooh,  6  J.  J.  Marsli.  Beddingsford's  Case,  9  Co   17. 

(Ky.)  586  ;   s.c.   22  Am.   Deo.  »  See  :  Post,  §  1036. 

108.  »Id. 

'  Kidder  v.  Blaisdell,  45  Me.  461  ;  '"  Thrasher  v.  Pinkhard,33  Ala.616  ; 

1  Cruise  Real  Prop.  (4tli  ed.)  172.  French  v.  Crosby,  22  Me.  326  ; 

■■  4  Kent  Com.  (18th  ed.)  63.  Raynham  v.  Wilmarth,  54  Mass. 

'  See  :  Post,  §  1041.  (13  Met.)  414  ; 

"  See  :  Layton  v.  Butler,  4  Harr.  Sheafe  v.  O'Neil,  9  Mass.  9  ; 

(Del.)  507  ;  Bisland  v.  Hewett,  19  Miss.  (11 

Hitchcock  V.  Harrington,  6  John.  Smed.  &  M.)  164  ; 

(N.  Y.)290  ;  s.c.S  Am.Dpc.229  ;  Ilolloman  v.  Holloman,  13  Miss. 

Watson  V.  Watson,  10  C.  B.  3  ;  (5  Smed.  &  M.)  559  ; 

s.c.  70  Eng.  C.  L.  3.  In  re  Watkins,  9  John.  (N.  Y.)  346. 
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or  surrogate  courts  have  merely  power  to  locate,  ad- 
measure, and  assign  the  widow's  dower,  and  no  authority 
or  power  to  establish  the  title  ;  the  latter  is  to  be  tried 
in  an  action  of  ejectment,  brought  for  the  recovery 
of  the  premises.^  In  some  states,  however,  as  in 
Vermont,^  the  probate  court  has  exclusive  jurisdiction 
to  determine  and  assign  dower. 

Sec.  1035.  Same— Writ  of  dower  unde  nihil  habet.— In 
this  country  the  recovery  of  dower  is  governed  by  statute 
in  the  various  states.  In  many  of  them  the  common-law 
remedy  for  the  recovery  of  dower  has  been  suspended, 
to  a  greater  or  less  extent,  by  a  summary  process  issuing 
from  courts  having  jurisdiction  over  the  estates  of 
deceased  persons.^  In  some  of  the  states  the  common- 
law  action  of  dower  is  abolished  entirely  and  a  statutory 
action  substituted  in  its  place.*  Thus  under  the  New 
York  Civil  Code,  where  the  property  in  which  dower  is 
claimed  is  actually  occupied,  the  action  must  be  brought 
against  the  occupant  ;  and  where  it  is  not  so  occupied, 
the  action  must  be  brought  against  some  person  exercis- 
ing the  ownership  thereof,  and  claiming  title  thereto  or 
interest  therein,  at  the  time  of  the  commencement  of 
the  action.^    In  some  of  the  states  the  method  of  pro- 


'  Ellicott  V.   Hosier,  7  N.  Y.  301  ;  Rittenhouse     v.     Leverring,      6 

s.c.  11  Barb.  (N.  Y.)  574 ;  Watts  &  S.  (Pa.)  109  ; 

Park  V.  Hardey,  4  Bradf .  (N.  Y.)  Scott  v.  Scott,  1  Bay  (S.  C.)  L.  507; 

415  ;  Danforth  v.  Smith,  23  Vt.  247. 

Jackson  v.  Churchill,  7  Cow.  (N.  In  Alabama  the  statutory  method 

Y.)  287.  of  assigning  dower  is  merely 

But  vrhere  dower  is  set  out  by  an  accumulative  remedy. 

such  court,  the  assignment  is  Jones  v.  Neil,  4  Ala.  166. 

conclusive  upon  the  parties  un-  As  to  Pennsylvania,  see  :  Irvins  v. 

til  the  judgment  is  reversed.  Irvins,  9  Pa.  St.  190. 

Jackson  v.  Hixon,  17  John.  (N.  ■■  Yates  v.  Paddock,  10  Wend.  (N. 

Y.)  123  ;  Y.)  539. 

Tilson  V.  Thompson,  27  Mass.  (10  =  N.  Y.  Code  Civ.  Prac,  §  1597. 

Pick.)  359.  See:  Ellicott  v.  Hosier,  11  Barb. 

*  Danforth  v.  Smith,  23  Vt.  247.  (N.  Y.)  574  ;  s.c.  7  N.  Y.  210  ; 

5  Stevens  v.  Stevens,  3  Dana  (Ky.)  Hooper  v.  Hooper,  2  N.  J.  L.  (1 

371 ;  Penn.)  715. 

Tilson  V.  Thompson,  37  Hass.  (10  The  New  York  Codeof  CivU  Procedure 

Pick.)  359  ;  also  provides  that  any  person 

Sheafe  v.  O'Neil,  9  Hass.  10  ;  claiming  as  owner  an  estate  in 

Caruthers  v.  Wilson,  9  Hiss.  (1  fee,  for  life  or  for  years,  in  real 

Smed.  &  H.)  527  ;  property,  may  maintain  an  ac- 

Townsend  v.  Tovmsend,  2  Sandf .  tion    against   a    woman    who 

(N  Y  )  711 ;  claims  to  have  a  right  of  dower 
55 
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cedure  is  entirely  changed.    In  Illinois,  for  instance,  the 
widow  recovers  her  dower  by  an  action  in  ejectment.^ 

Sec.  1036.  Same— Suit  in  equity.— Where  it  is  not  other- 
wise provided  by  statute,  courts  of  law  and  courts  of 
equity  have  concurrent  jurisdiction  in  the  assign- 
ment of  dower,  ^  and  the  same  rules  as  to  assignment 
govern  in  both  coui-ts.^  A  recovery  of  dower  at  law 
does  not  preclude  recovery  in  equity  of  the  rents  and 
profits*  in  a  subsequent  suit.^  The  widow's  remed}-  for 
the  recovery  of  dower  is  much  broader  in  equity  than  at 
law.®  It  not  only  embraces  a  large  class  of  cases,  for 
which  the  law  furnishes  no  adequate  remedy, — such  as 
trusts  and  equities  of  redemption  and  the  like, — but  is  the 
appropriate  form  ui  which  to  recover  rents  and  profits," 
damages  for  detention,  and  the  like  ;  ^  and  a  court  of 
equity  is  the  exclusive  forum  where  an  action  for  dower 
is  brought  against  the  husband's  alienee  ;  ^  and  also  in 


in  the  whole  or  a  part  of  the 
property,  and  to  determine  her 
claim,  unless  she  be  under  some 
statutory  disability  ;  but  such 
action  cannot  be  comnaenced 
until  after  the  expiration  of 
four  months  after  the  death  of 
her  husband. 

N.  Y.  Ctode  Civ.  Prac,  g  1645  ;  3 
Rev.Stats. Codes  &  L.2o37,g  157. 
1  Owen  V.  Peacock,  28  111.  33. 

In  New  York,  we  have  already 
seen  (Ante,  §  1034),  the  Surro- 
gate Court  may  admeasure  and 
assign  dower,  but  the  estate 
cannot  be  recovered  by  a  widow 
except  by  an  action  in  eject- 
ment. 

Kllicott  V.  Hosier,  7  N.  Y.  201 ; 
B.C.  11  Barb.  (N.  Y.)  574  ; 

Parks  V.  Hai-dy,  4  Bradf .  (N.  Y.) 
415; 

Jackson  v.  Churchill,  7  Cow.  (N. 
Y.)  287. 
'  In  Kentucky,  bUl  in  equity,  in 
practice,  suspends  the  com- 
mon-law right,  and  no  statute 
has  prescribed  the  method  of 
procedure  in  such  action. 

Waters  i\  Grooch,  6  J.  J.  Marsh. 
(Ky.)586  ;  s.c.  22  Am.  Dec.  108. 
'  Porter  v.  Barclay,  15  Ala.  439  ; 

Manifee  r.  Manifee,  8  Ark.  9  ; 

Osborne  v.  Home,  17  111.  93  ; 


"Waters  r.  Gooch,  6  J.  J.  Marsh. 

(Ky.)  586;    s.c.   23  Am.   Dec. 

108; 
Kiddal  r.TiimbeU,  1  Md.  Ch.l43  ; 
Wells  r.  BeaU,  2  GUI  &  J.  iMd.) 

468; 
Hartshorne  i\  Hartshorne,  2  N. 

J.  Eq.  (1  H.  W.  Gr.)  349 ; 
Swaine  r.  Perine,  5  John.  Ch.  (N. 

Y.)  483  ;  s.c.  9  Am.  Dec.  318  ; 
Badglev  v.  Bruce,  4  Paige  Ch. 

(N.  Y.)  98  ; 
Blunt  r.  Gee,  5  CaU  (Va.)  481  ; 
Campbell  i'.   Murphey,   2   Jones 

(N.  C.)  Eq.  357  ; 
Powell   V.   Monson  &  Brimfield 

Manf.  Co.,  3  Mas.  C.  C.  347  ; 
Maybui-iy  v.  Brien,  40  U.  S.  (15 

Pet.)  21  ;  bk.  10  L.  ed.  646  ; 
Hubbert  v.  Wren,  11  U.  S.  (7  Cr.) 

376  ;  bk.  3  L.  ed.  374. 
"  See  :  Post,  §  1044. 
'  Sellman  v.  Bowen,   8  GiU  &  J. 

(lid.)  50  ;  s.c.  39  Am.  Dec.  534. 
"See:  Ante.  §1034. 
'  See :  Sellman  v.  Bowen,  8  GUI  & 

J.  (JId.)  50 ;  s.c.  29  Am.  Dec. 

534; 
Post,  §  1044. 
8  Sellman  v.   Bowen,   8  Gill  &  J. 

(Md.)  50  ;  s.c.  29  Am.  Dec.  534. 
See  :  Post,  §  1047. 
"  Sellman  r.   Bowen,   8  Gill  &  J. 

(Md.)  50  ;  s.c.  39  Am,  Dec.  524 
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those  cases  where  it  is  necessary  to  call  upon  the  tenant 
to  disclose  the  title  by  which  he  holds  the  land,  account 
for  mesne  profits,  and  the  like.^  The  remedy  for  dower 
ie  properly  at  law,  but  where  there  are  impediments  in 
the  way  at  law,  a  bill  may  be  filed  in  equity  ;  ^  but  on 
dismissing  a  bill  to  enjoin  an  action  at  law  for  dower, 
a  court  of  equity  will  not  itself  assign  the  dower,  but 
will  leave  the  parties  to  their  legal  proceedings.^ 

Where  a  3*early  allowance  has  been  made  to  a  widow 
on  bill  for  dower,  if  the  income  from  the  property  should 
become  materially  depreciated  or  enhanced,  in  the  prog- 
ress of  time,  equity  will  afford  a  relief.* 

Sec.  1037.  Same— Pleading  and  practice.— An  action  for 
the  assignment  of  dower  can  be  brought  only  against  the 
heir  or  tenant  of  the  freehold.^  In  order  to  entitle  a 
widow  to  dower  she  must  aver,  in  substance,  that  she 
was  the  wife  of  the  deceased,  and  that  her  husband  was, 
during  coverture,  seized  of  at  least  a  freehold  interest  in 
the  lands  ;  ®  but  alleging  that  the  husband  had  purchased 
the  land  is  not  equivalent  to  an  averment  that  he  had 
acquired  a  freehold  interest  in  it.' 

Sec.  1038.  Same— Same— Demand. — The  general  practice 
is  to  demand  that  dower  be  assigned  to  the  widow  ^  be- 
fore the  institution  of  proceedings  to  have  it  done,®  al- 

'  Swaine  r* Ferine,  5  John.  Ch.  (N.        Peyton  r.  Jeffries,  50  111.  143  ; 
y.)  483  ;  s.c.  9  Am.  Dec.  318.  Ford  v.  Ei-skine,  45  Me.  488  ; 

*  Swaine  v.  Perine,  5  John.  Ch.  (N.        Whitaker    v.   Greer,    129    Mass. 

Y.)  482  ;  S.C.  9  Am.  Dec.  318.  417  ; 

3  Sandford  t'.  McLean.  3  Paige  Ch.  Burbank  v.  Day,  53  Mass.  (3  Met.) 

(N.  Y.)  117  ;  S.C.  23  Am.  Dec.  557 ; 

773.  Leavitt  r\  Lamprey,  30  Mass.  (13 

*  Gove  v.   Gather,  23  111.  634 ;  s.c.  Pick.)  382  ; 

76  Am.  Deo.  711.  Robie  v.  Flander,  32  N.  H.  524  ; 

»  Hurd  V.  Grant,  3  "Wend.  (N.  Y.)  Spencer  v.  Weston,  1  Dev.  &  B. 

340;  (N.  C.)L.213; 

MUler  V.  Beverly,  1  Hen.  &  M.  Watson  v.  Watson,  10  C.  B.  3  ; 

(Va.)  368 ;  s.c.  70  Eng.  C.  L.  3. 

Beddingsford's  Case,  9  Co.  17.  '  At  common  law  demand  of  dower  be- 

'  Waters  v.  Gooch,  6  J.  J.  Marsh.  fore  action  for  its  assignment 

(Kv  )  586 :    s.c.   22  Am.   Dec.  was  not  necessary. 

108  Jackson  v.  Chm-chill,  7  Cow.  (N. 

•7  i(j.      ■  Y.)  387  ;  s.c.  17  Am.  Dec.  504, 

«  See :   Layton  v.  Butler,  4  Harr.  514  ; 

(Del )  507  •  Hitchcock  t\  Harrmgton,  6  John. 

Strawn  c.  Strawn's  Exrs.,  50111.  (N.   Y.)  290;  s.c.  5  Am.  Dec. 

256 ;  229. 


868  PRACTICE— DEMAND.  [Book  III. 

though,  the  commencement  of  suit  is  a  sufficient  demand  ^ 
for  the  purpose  of  fixing  the  date  from  which  damages 
are  to  be  computed  ;  ^  because  where  no  demand  is  made 
the  defendant  may  defeat  the  claim  to  damages  for  deten- 
tion of  dower  by  pleading  that  he  was  always  ready  tout 
temps  prist.  ^  Under  the  statutes  of  some  states  a  demand 
must  be  made  before  the  commencement  of  an  action  for 
the  recovery  of  dower.  Thus  in  Massachusetts  an  action 
cannot  be  commenced  until  one  month  after  the  demand 
of  dower  made  of  the  person  who  is  seized  of  the  free- 
hold, and  must  be  commenced  within  one  year  unless  the 
owner  of  the  freehold  is  unknown  to  the  widow  or  ab- 
sent from  the  state.*  The  demand  for  the  assignment  of 
dower  need  not  be  made  in  writing/  provided  only  it 
gives  notice  of  what  lands  dower  is  demanded  out  of,* 
and  may  be  made  by  an  attorney,^  or  any  other  person 
duly  authorized  to  act,*  who  may  be  appointed  by 
parol ;  ^  but  where  the  demand  for  assignment  of  dower, 
or  the  power  to  make  such  demand,  is  in  writing,  the  ex- 
tent of  the  demand  must  be  made  sufficiently  clear  in  the 
writing,  that  a  resort  to  parol  evidence  will  not  be  neces- 
sary, i"    The  demand  must  be  made  of  the  tenant  of  the 

■  Peyton  v.  Jeffris,  50  111.  143.  Beaver  v.  Snyder,  11  Wend.  (N. 

«  Young  V.  Tarbell,  37  Me.  509  ;  Y.)  592. 

Pond   V.   Johnson,    75    Mass.   (7  See  :  Ford  v.  Erskine,  45  Me.  484  ; 

Gray)  193 ;  Sloan  v.  Whitman,  59  Mass.  (5 

Ford  V.  Erskine,  45  Me.  484  ;  Cush.)  532. 

ElUoott  V.  Mosier,  7  N.  Y.  201 ;  ■<  See  :  Luce  v.  Stubbs,  35  Me.  92 ; 

s.c.  11  Barb.  (N.  Y.)  574 ;  Stevens  v.  Reed,  37  N.  H.  49  ; 

Jackson  v.  Churchill,  7  Cow.  (N.  Watson  v.  Watson,  10  C.  B.  3  • 

Y.)  287  ;  s.c.  70  Eng.  C.  L.  3. 

Hopper  V.  Hopper,  2  N.  J.  L.  (1  'A  sou  may  make  a  valid  demand. 

Pen.)  715.  Watson  v.  Watson,  10  C.  B.  3 ; 

8  In  New  Jersey,  where  the  husband  s.c.  70  Eng.  C.  L.  3. 

dies  seized,  it  is  not  necessary  «  Lathrop  v.  Foster,  51  Me.  367 ; 

that   the    demand   should    be  Luce  v.  Stubbs,  35  Me.  92  ; 

made  in  order  to  maintain  an  Baker  v.  Baker,  4  Me.  (4  Greenl.) 

action  for  dower,  nor  can  tout  67  ; 

temps  prist  be  there  pleaded  to  Page  v.  Page,  60  Mass.  (6  Cush.) 

the  action.  196  ; 

Hooper  v.  Hooper,  22  N.  J.  L.  (2  Stevens  v.  Reed,  37  N.  H.  49 

Zab.)  715.  10  Sloan  v.  Whitman,  60  Mass.  (6 

*  Mass.  Pub.  Stats.,  c.  174,  §  2.  Cush.)  532  ; 

'  Baker  v.  Baker,  4  Me.  (4  Greenl.)  Atwood  v.  Atwood,  39  Mass.  (23 

67 ;  Pick.)  283 ; 

Page  V.  Page,  60  Mass.  (6  Cush.)  Davis  v.  Walker,  42  N.  H.  482  ; 

196;  Haynes  v.  Powers,  22  N.  H.'r2 

1  Co.  Litt.  (19th  ed.)  32b.  Fost.)  590  ;                                 ^ 

«  Atwood  V.  Atwood,  39  Mass.  (22  Bear  v.  Snyder,  11  Wend  (N  Y  ^ 

Pick.)  283;  592.                                           "■' 
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freehold,  and  if  there  be  more  than  one  it  must  be  made 
of  all  of  them  ; '  but  the  demand,  whether  by  parol  or 
in  writing,  need  not  be  made  upon  the  land.^  Where 
the  demand  is  properly  made  of  the  tenant  in  possession 
at  the  time  the  action  is  commenced,  it  will  be  sufficient, 
even  though  such  tenant  afterwards  convey  his  land  be- 
fore suit  brought,  notwithstanding  the  fact  that  in  such 
a  case  the  suit  must  be  against  the  alienee.^  When  the 
tenant  of  the  freehold  is  a  minor,  the  demand  must  be 
made  upon  his  guardian,^  but  in  some  states  it  is  not 
necessary  to  make  a  demand  of  the  heir  where  the  hus- 
band dies  in  possession.^ 

Sec.  1039.  Same— Same— Where  action  to  be  brought. — It 
being  true,  as  we  have  already  seen,®  that  the  assignment 
of  dower  is  governed  by  the  law  of  the  place  where  the 
.  land  is  situated,  consequently  where  the  land  in  which  the 
estate  of  dower  is  claimed  is  in  one  jurisdiction,  and  the 
owner  of  the  land  resided  in  another,  the  action  of  the 
widow  for  assignment  of  dower  will  be  governed  by  the 
lex  loci  rei  sitce.'  Thus  it  has  been  held  by  the  Supreme 
Court  of  South  Carolina,  that  where  the  husband  resided 
in  Georgia,  in  which  state  the  law  gives  dower  in  the  lands 
in  which  the  husband  died  seized  only,  and  his  land  was  in 
South  Carolina,  where  dower  is  governed  as  at  common 
law,  that  the  widow  should  be  endowed  according  to  the 
law  of  South  Carolina,*  where  the  action  for  dower  must 
be  brought. 

Sec.   1040.  Same— Same— Against  whom  action  brought. — 

An  action  for  the  assignment  of  dower  should  be  brought 

against  the  tenant  of  the  land  out  of  which  dower  is 

'  Barker  v.  Blake,  36  Me.  433  ;  L.  (2  Zab.)  715. 

Luce  V.  Stubbs,  35  Me.  92  ;  '  See  :  Ante,  §§  909,  910. 

Burbank  v.   Doy,   53    Mass.   (12  '  Apperson's    Exrs.   v.   Bolton,    29 

Met.)  557  ;  Ark.  418  ; 

Parker  v.  Murphy,  12  Mass.  485  ;  MitcheU  v.  Word,  60  Ga.  525  ; 

Watson  V.  Watson,  10  C.  B.  3 ;  Duncan  v.  Dick,  1  Miss.  (Walk.) 

s.c.  70  Eng.  C.  L.  8.  281 ; 

'  Luce  V.  Stubbs,  35  Me.  92.  Moore  v.  City  of  New  York,  8  N. 

'  Barker  v.  Blake,  36  Me.  433  ;  Y.  110  ;  s.c.  59  Am.  Dec.  473  ; 

Parker  v.  Murphy,  12  Mass.  485  ;  Jones  v.  Gerrock,  7  Jones  (N.  C.) 

Watson  V.  Watson,  10  C.  B.  3 ;  Eq.  190  ; 

s.c  70  Eng.  C.  L.  3.  Lamar  v.  Scott,  3  Strobh.  (S.  C.) 

■*  Page  V.  Page,  60  Mass.   (6  Cush.)  L.  562,  563. 

196.  "  Lamar  v.  Scott,  3  Strobh.  (S.  C.^ 

s  See  :  Hopper  v.  Hopper,  22  N.  J.  L.  562,  563. 
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claimed,  who  was  in  possession  at  the  time  of  the  com- 
mencement of  the  action,  even  though  there  has  been  a 
conveyance  since  the  demand  was  made.^  And  where 
dower  is  to  be  assigned  out  of  several  parcels  of  land,  be- 
longing to  different  persons,  in  the  absence  of  statutory 
regulations,  a  separa'te  action  must  be  brought  against 
each  of  the  owners.^ 

Sec.  1041.  Same— Same— Abatement  of  action. — An  action 
by  a  widow  for  the  assignment  of  dower  is  a  personal 
action  and  dies  with  the  widow  ;  consequently  where  the 
widow  dies  pending  the  proceedings,  or  after  judgment, 
if  the  dower  has  not  been  assigned  and  the  damages 
assessed,  the  suit  will  thereby  be  abated  for  all  purposes.* 

Sec.  1042.  Same— Same— Estoppel. — In  an  action  brought 
by  a  widow  for  the  assignment  of  dower,  an  assignee 
who  claims,  or  one  who  deraigns  title  under  the  deceased 
husband,  is  estopped  from  denying  the  seisin  of  the  latter.* 

Sec.  1043.  Same— Same— Statute  of  limitations. — In  the 
absence  of  statutory  regulations  the  general  rule  is  that 
the  statute  of  limitations  does  not  run  against  an  action 
by  a  widow  to  have  dower  assigned  to  her  out  of  the 
estates  of  inheritance  held  by  her  husband  during  cov- 
erture.^   But  the  Supreme  Court  of  Michigan  held,  in  the 

>  Barker  v.  Blake,  36  Me.  433  ;  Mordant  v.  Thorold,  Carth.  133  • 

Manning  v.  Laboree,  33  Me.  348  ;  1  Salk.  252  ; 

Otis  V.  Warren,  16  Mass.  53  ;  1  Show.  97. 

EUicott  V.  Mosier,  7  N.  Y.  201 ;  ■*  See  :  Sparrow  v.  Kingman,   1  N. 

Hurd  V.  Grant,  3  Wend.  (N.  Y.)  Y.  342; 

840  ;  Sherwood  v.  Vandenburgh,  2  Hill 

Norwood  V.  Morrow,  4  Dev.  &  B.  (N.  Y.)  303  ; 

(N.  C.)  L.  443  ;  Hitchcock  v.  Carpenter,  9  John. 

Jones  V.  Patterson,   13    Pa.   St.  (N.  Y.)  344  ; 

149  ;  Embree  v.  Ellis,  2  John.  (N.  Y.) 

Casporus  v.  Jones,  7  Pa.  St.  130  ;  119  ; 

Ellis  V.  Ellis,  4  R.  I.  110  ;  Eowne  v.  Potter,  17  Wend.  (N. 

Miller  v.  Beverly,  1  Hen.  &  51.  Y.)  164 ; 

(Va.)  367.  Davis  v.  Darrow,  12  Wend.  (N. 

2  Barney  v.  Trowner,  9  Ala.  901;  Y.)  65  ; 

Fosdick  V.  Gooding,  1  Me.  30.  Pledger  v.  Ellerbe,  6  Rich.  (S.  C.) 

=  Tumey  v.  Smith,  14  111.  242  ;  L.  266  ;  s.c.  60  Am.  Dec.  133. 

Rowe  V.  Johnson,  19  Me.  (1  App.)  ^  Ridgway  t).  McAlpine,31  Ala. 458; 

146 ;  Sellman  v.  Bowen,  8   Gill  &  J. 

Atkins  V.  Yeomans,  47  Mass.  (6  (Md.)  50  ;  s.c.  29  Am.  Dec.  534  ; 

Met.)  438 ;  May  v.  Rumney,  1  Mich.  1  ; 

Sandback   v.   Quigley,   8   Watts  Barnard  v.  Edwards,  4  N.  H.  107 ; 

(Pa.)  460  ;  s.c.  17  Am.  Dec.  403  ; 
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case  of  Proctor  v.  Bigelow/  that   the  statute  of  limita- 
tions runs  against  a  claim  for  dower  ;  ^  and  the  Supreme 


Moore  v.  Frost,  3  N.  H.  136  ; 

3  Co.  Litt.  (19th  ed.)  115a,  note 
149. 

Compare :  Proctor  v.  Bigelow,  38 
Mich.  283;  s.c.  17  Alb.  L.  J. 
387. 

Tlie  state  statutes  generally  re- 
quire that  an  action  to  recover 
dower  shall  be  commenced 
within  twenty  years. 

See  :  Barksdale  v.  Garrett,  64  Ala. 
377  ;  S.C.  38  Am.  Rep.  6. 
'  38  Mich.  383 ;  s.c.  17  Alb.  L.  J. 
287,  distinguishing  May  v. 
EuHiney,  1  Mich.  1. 
'  The  court  say  :  "  The  question 
whether  the  statute  of  limita- 
tions applies  to  the  right  of 
dower  is  supposed  to  be  decided 
in  the  negative  by  the  case  of 
May  V.  Rumney,  1  Mich.  1.  In 
that  case  the  facts  showed  that 
James  May,  the  husband  of  the 
defendant,  died  in  January, 
1839,  having  aliened  the  land 
in  dispute  in  1807.  On  the  5th 
of  November,  1839,  a  law  was 
passed  providing  a  short  period 
of  limitations  of  ten  years  for 
all  real  and  possessory  actions 
where  the  right  of  actions  had 
then  accrued  :  and  it  was  held 
that  Mrs.  !May's  right  did  not 
come  within  the  statute.  At 
the  time  of  Judge  May's  death 
there  had  been  no  new  remedy 
for  the  recovery  of  dower 
adopted  and  it  was  left  to  tlie 
common-law  remedies.  The 
opinion  in  May  v.  Rumney  dis- 
cusses these  fully,  and  points 
out  that  the  remedy,  by  writ  of 
dower  was  not  a  possessory  ac- 
tion, but  only  determined  the 
right,  which,  when  determined, 
could  be  afterwards  enforced 
by  ejectment.  Of  course  under 
these  circumstances  it  would, 
if  the  views  of  the  courts  were 
correct,  preclude  the  operation 
of  the  short  law  of  1829,  and  no 
other  statute  was  in  question 
under  the  issue.  The  first  stat- 
ute passed  providing  a  speedier 
remedy  for  dower  was  '  An 
act  for  the  speedy  assignment 
of  dower,  and  for  the  prevent- 
ing of  strip  and  waste  by  ten- 
ants therein,'  approved  Octo- 


ber 29,  1829.  This  act  wag 
passed  six  days  before  the  short 
statute  of  limitations.  It  pro- 
vided for  proceedings  by  writ 
of  dower,  but  also  gave  a  writ 
of  seisin,  which  rendered  a  sup- 
plementary ejectment  unneces- 
sary. But  this  statute  required 
a  demand  of  one  month  before 
any  action  could  be  brought, 
and  thus  rendered  it  impossible 
for  Mrs.  May  to  sue  before  the 
5th  of  November. 
"The  Revised  Statutes  of  1838 
seem  to  have  made  provision 
for  two  remedies.  One  was  the 
writ  of  dower,  which  might  be 
brought  after  one  month  and 
within  one  year  from  demand  ; 
under  which  she  could  recover 
possession  and  damages  for  de- 
tention. R.  S.  of  1838,  p.  3, 
tit.  3,  c.  3.  The  other  was  the 
new  statutory  action  of  eject- 
ment, in  substance  like  our 
present  statutes  and  supersed- 
ing the  ancient  action  of  eject- 
ment previously  used.  R.  S. 
1838,  p.  3,  tit.  3,  c.  2.  This  new 
action  of  ejectment  diffei-ed 
from  the  old  one  in  making  the 
judgment  conclusive  after  a 
certain  period,  but  allowing 
two  new  trials.  No  provision 
was  made  for  any  new  trial  in 
the  action  of  writ  of  dower,, 
which  seems  to  have  been  an 
action  of  right  with  some  of  th& 
remedies  belonging  to  posses- 
sory actions.  This  anomalous 
state  of  things  was  ended  by  the 
revision  of  1846,  still  in  force, 
which  abolished  all  other  ac- 
tions but  ejectment,  and  im- 
poses no  conditions  on  its  com- 
mencement to  recover  dower. 
There  is  no  reason  that  we  can 
discover  why  a  stale  claim  of 
dower  in  land  aliened  by  the 
husband  deserves  any  more 
consideration  than  any  other 
claim.  Every  principle  of  jus- 
tice and  policy  is  against  fa- 
voring ancient  and  dormant 
claims.  These  dower  claims 
are  often,  if  not  generally,  un- 
known until  presented,  and  it 
is  very  difficult  in  many  cases 
to  find  out  whether  they  exist 
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Court  of  Alabama  say,  in  Barksdale  v.  Garrett,  ^  that  al- 
though there  is  no  statutory  period  within  which  a  widow 
must  assert  her  dower  right  in  lands  not  aliened  by  her 
husband,  yet  a  delay  of  twenty  years  will  defeat  her 
claim  in  equity. ^  The  time  within  which  the  proceedings 
shall  be  commenced  for  the  assignment  of  dower  is 
usually  hmited  by  statute  in  this  country  to  twenty 
years  after  the  death  of  the  husband,^  or  the  date  of  de- 


or  not.  The  court,  under  the 
common-law  system  of  proced- 
ure, appear  to  have  felt  them- 
selves bound,  for  some  reason 
which  we  do  not  altogether 
appreciate,  to  give  to  statutes 
of  repose  a  technical  construc- 
tion whereby  they  exclude 
writs  of  dower  because  not 
mentioned,  and  not  in  all  I'e- 
spects  identical  with  any  other 
form  of  action.  But  under  our 
statutes,  inasmuch  as  we  have 
but  one  form  of  action,  wliich 
is  statutory  ejectment,  to  reach 
dower  in  the  same  way  with 
other  landed  intereste,  we 
should  be  obliged,  in  order  to 
except  rights  of  dower  from 
the  operation  of  the  limitation 
acts,  to  disregard  their  lan- 
guage altogether.  The  words  of 
the  statute  in  force  in  1851  are 
that '  no  person  shall  commence 
an  action  for  the  recovery  of 
any  lands,  nor  make  any  en- 
try thereupon,  unless  within 
twenty  yeai-s  after  tlie  right  to 
make  such  entry  or  bring  such 
action  first  accrued.'  R.  S.  C. 
139,  §  1.  These  terms  aie  free 
from  ambiguitj'.  If  Mrs.  Bige- 
low  could  have  brought  an 
action  of  ejectment  in  1851 
(and  it  is  not  pretended  that 
she  could  not  have  done  so)  she 
comes  within  the  plain  terms 
of  the  statute.  We  are  not 
called  upon  to  discuss  the 
propriety  of  the  old  decisions, 
which  certainly  strained  the 
law  very  much  to  favor  dower. 
The  forms  of  remedy  under 
which  that  over-nice  casuistry 
was  adopted  have  been  changed 
into  a  single  and  universal 
remedy,  which  will  not  permit 
any  different  treatment  of  suit- 
ors. All  must  be  governed  by 
the  same  regulations." 


'  6-t  Ala.  277  ;  s.c.  38  Am.  Rep.  6. 
-  See  :  Harrison  i'.  Heflin,  54  Ala. 
553  ■ 

McCartney  v.  Bone,  40  Ala.  533  : 

McArthur  r.  Carrie,  32  Ala.  75  ; 

Ridgewav  v.  McAlpine,  81  Ala. 
458. 

The  court  say,  in  the  case  of 
Bax-ksdale  v.  Garrett,  64  Ala. 
377  ;  S.C.  38  Am.  Rep.  6,  "  that 
wliile  the  statute  of  limitations 
may  not  operate  propria  vigorc 
as  a  bar  to  the  assignment  of 
dower,  the  right  and  claim 
may,  in  the  judgment  of  a  court 
of  equity,  from  the  lapse  of 
time  become  stale,  and  acting 
upon  its  own  peculiar  princi- 
ples, the  court,  upon  considera- 
tion of  pubUc  policy  and  gen- 
eral convenience,  may  refuse 
to  intervene  for  the  relief  of  a 
dowress,  who  has  slept  upon 
lier  rights.  '  Nothing  can  call 
forth  this  court  into  activity 
but  conscience,  good  faith,  and 
reasonable  diligence.'  Smith 
V.  Clay,  3  Bro.  C.  C.  639,  note. 
Wlien  twenty  years  ai-e  suffered 
to  elapse  from  the  consumma- 
tion of  the  right  of  dower,  in 
the  absence  of  evidence  which 
shows  a  recognition  of  the  right 
by  the  parties  whose  estate  is 
affected  by  it,  without  the  as- 
sertion of  the  right  by  one  of 
the  appropriate  remedies  pro- 
vided by  law,  a  conclusive  pre- 
sumption of  its  extinguishment 
arises,  not  only  in  courts  of 
equity,  but  in  courts  of  law."' 

Harrison  v.  Heflin,  54  Ala.  552  : 

McCartney  v.  Bone,  40  Ala. 
533; 

McArthur  v.  Carrie,  33  Ala.  75  ; 

Ridgeway  v.  McAlpine,  31  Ala. 
458. 
3  Tuttle  V.  WUlson,  10  Ohio  24  ; 

Caston  V.  Caston,  2  Rich.  (S.  C.) 
L.  1. 
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maud/  and  where  the  wife  is  under  disabihties,  twenty 
years  from  the  removal  thereof.^ 

Sec.  1044:.  Same— Same— Allowance  of  rents  and  profits.— 
A  widow  is  entitled  to  rents  and  profits  of  the  land  set  off 
to  her  as  dower,  and  the  prior  recovery  of  the  dower  estate 
in  an  action  at  common  law  will  not  preclude  a  sub- 
sequent recovery  of  rents  and  profits,  in  an  action  in 
equitj'.^  In  the  absence  of  statutory  regulations  rents 
and  profits  are  to  be  decreed  from  the  time  of  demand,* 
if  not  from  the  date  of  the  husband's  death,^  up  to  the 
time  when  the  dower  is  set  off  ;  and  on  proper  application, 
reference  will  be  made  to  a  master  to  settle  the  account 
and  ascertain  the  widow's  share.  ^  The  rents  and  profits 
decreed  are  to  be  estimated  according  to  the  improved 
value  of  the  premises  from  the  time  the  improvements 
were  made.^ 

Sec.  1045.  Same— Same— Assignment  in  mortgaged  lands.— 
We  have  already  seen  that  the  widow  will  be  entitled  to 
have  dower  assigned  to  her  out  of  the  estates  of  freehold 
held  by  her  husband  during  coverture  subject  to  mort- 
gage.^ Where  such  lands  have  been  sold  subject  to 
mortgage,  and  the  grantee  pays  the  mortgage  and  takes 
an  assignment  thereof  to  himself,  the  mortgage  will  not 
be  thereby  discharged,  and  the  widow  of  the  grantor  can- 
not maintain  an  action  of  dower  against  him  without 
paying  her  portion  of  the  amount  paid  by  the  husband's 
alienee  who  has  redeemed.^  Or  she  may  have  dower 
according  to  the  value  of  the  estate  after  deducting  the 
amount  paid  for  the  redemption.  i° 

1  Robie  r.  Flanders,  33  N.  H.  534.        '  May  r.  May,  7  Fla.  207  ;  s.c.  6 

2  Crocker  v.  Fox,  1  Root  (Conn.)  227;  Am.  Deo.  431. 

Barnard  v.  Edwards,  4  N.  H.  107  ;  «  May  v.  May,  7  Fla.   207  ;  s.c.   68 

s  c   17  Am.  Dec.  403  ;  Am.  Dec.  431. 

Berrien  r    Conover,  45  N.  J.  L.  '  Sellman  c.  Bowen,8Gill&  J.  (Md.) 

(1  Harr.)  107  ;  50  ;  s.c.  29  Am.  Dec.  524. 

Sandford  v.  McLean,  3  Paige  Ch.  In  respect  to  the  assignment  of 

CN  Y  )in  •  s  c    23  Am.   Dec.  dower  in  improvements,  see  : 

773.             '    ■  Ante,  ^1008. 

Guthrie    v.     Owens,     10    Yerg.  «  See :  .4)i/e,  §  968. 

(Tenn  )  339  '  Strong  v.  Converse,  90  Mass.  (8 

sSellman  r.   Bowen,  8  Gill  &  J.  Allen)  557  ;s.c.  85  Am.  I)ec.732. 

(Ml  )  50  ;  s.c.  29  Am.  Dec.  524.  '»  McCabe  v.   Bellows,  (3  Mass    (7 

^la  Gray)148  ;  s.c.  66  Am.  Dec.467. 
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Sec.  1046.  Same— Same— Valuation  of  dower  interest.— 
Where  land  has  been  aliened  by  the  husband  during 
coverture,  dower  cannot  be  set  off  out  of  it  in  kind,  but 
the  value  of  the  land  is  to  be  taken  at  the  time  of  the 
alienation.  1  In  ascertaining  such  value,  evidence  of  the 
annual  value  of  the  land  is  not  admissible,  for  the  reason 
that  the  widow  is  entitled  to  one-third  according  to  the 
value  of  the  land  at  the  time  of  the  alienation,  and  not 
according  to  the  value  at  the  time  of  the  action.^ 

Sec.  1047.  Same  — Same  — Damages'  for  detention.— At 
common  law  the  widow  was  not  entitled  to  recover  dam- 
ages for  the  detention  of  her  dower,  ^  because  her  right 
only  ran  from  the  time  of  the  assignment.  But  by  the 
statute  of  Merton*  it  was  provided  that  in  an  action 
against  the  heir,  the  widow  should  be  entitled  to  recover 
damages,  where  the  husband  died  seized,  from  the  day  of 
his  death  ;  ^  but  where  the  action  was  against  the  hus- 
band's alienee,  the  widow  was  entitled  to  recover  dam- 
ages only  from  the  time  that  dower  was  demanded.^ 
Under  this  rule  the  alienee  of  the  heir  is  liable  for 
damages  in  the  same  manner  as  the  heir  himself.^  The 
recovery  of  damages  for  the  non-assignment  of  dower 
is  governed  by  the  local  statutes  of  the  various  states, 
in  some  of  which  the  English  rule  is.  still  preserved.* 

'  See  :  Ante,  §  925.  Seaton  v.  Jamison,  7  Watts  (Pa.) 

°  Barnet  v.   Baraet,  15  Serg.  &  R.  533  ; 

(Pa.)  73  ;  s.c.  16  Am.  Deo.  516.  Watson  v.  Watson,  10  C.  B.   3 ; 

3  Kendall  v.  Honey,  5  T.  B.  Hon.  s.c.  70  Eng.  0.  L.  3; 

(Ky.)  282  ;  Thompson  v.  Collier,  Yelv.  113. 

Embree  v.  Ellis,  3  John.  (N.  Y.)  «  See  :  Waters  v.   Gooch,   6  J.   J. 

119,  124  ;  Marsh.  (Ky.)  586  ;  s.c.  23  Am. 

Johnson  v.  Thomas,  2  Paige  Ch.  Dec.  108  ; 

(N.  Y.)  877 ;  Chase's  Case,  1  Bland  Ch.  (Md.) 

Bank  of  United  States  v.  Dunseth,  206  ;  s.c.  17  Am.  Dec.  277  ; 

10  Ohio  18  ;  Leavitt  v.  Lamprey,  30  Mass.  (13 

Hayward  v.  Cuthburt,  1  McCord  Pick.)  382 ;    s.c.  23  Am.  Dec. 

(S.  C.)  L.  386.  685  ; 

*20Hen.  IIL,  c.  1.  MoClanahan    v.   Porter,   10  Mo. 

5  Layton  v.  Butler,  4  Harr.   (Del.  746  ; 

507  ;  Jackson  v.  O'Donaghy,  7  John. 

Hitchcock  v.  HaiTuigton,  6  J.  J.  (N.  Y.)  247. 

.    Marsh.  (Ky.)  290  ;  s.c.  5  Am.  '  Hitchcock  v.  Harrington,  6  J.  J. 

Dec.  339  ;  Marsh.   (Ky.)  390 ;  s.c.  5  Am. 

Fisher  v.  Morgan,  1  N.  J.  L.   (1  Deo.  339. 

Coxe)  125  ;  »  See :  Waters  v.   Gooch,   6  J.   J. 

Embree  v.  Ellis,  3  John.  (N.  Y.)  Marsh.  (Ky.)  526 ;  s.c.  23  Am. 

119  ;  Dec.  108  ; 
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Under  all  of  these  statutes  damages  for  non-assignment 
of  dower  pursuant  to  demand  are  recoverable,  notwith- 
standing the  fact  that  the  refusal  to  assign  was  made 
in  the  utmost  good  faith,  in  the  belief  that  the  claimant 
was  not  entitled  to  dower.  ^  It  is  a  general  rule  under 
our  statutes  that  damages  for  detention  are  to  be  assessed 
from  the  time  of  the  demand  on  the  tenant  who  is  seized 
of  the  freehold  when  the  demand  is  made,^  and  the 
measure  of  the  damages  for  detention  is  the  widow's 
third  of  the  reasonable  net  yearly  value  of  the  premises 
whether  they  have  or  have  not  been  used.*  Damages 
against  the  alienee  of  the  husband  can  be  recovered  only 
in   a  court  of  equity  ;  '*  but  in  no  case  will  a  widow  be 


Fisher  v.  Morgan,  1  N.  J.  L.  (1 
Coxe)  135  ; 

Sharp  V.  Pettit,  4  U.  S.  (4  Dal.) 
212  ;  bk.  1  L.  ed.  805. 

Damages  for  withholding  dower  in 
New  York  is  regulated  by  stat- 
utes, which  statutes  were  in- 
tended to  prescribe  the  sole 
rule  to  determine  the  amount 
thereof ;  and  by  and  under 
these  statutes  alone  can  the 
widow  now  recover  either  at 
law  or  in  equity. 

See  :  Kyle  v.  Kyle,  67  N.  Y.  404  ; 

Johnson  v.  Thomas,  3  Paige  Ch. 
(N.  Y.)  277. 
'  NicoU  V.  Ogden,  39  111.  333 ;  s.c. 
81  Am.  Dec.  311. 

Inquiry  of  damages — In  default. — It 
is  said  in  Waters  v.  Gooch,  6  J. 
J.  Marsh.  (Ky.)  586;  s.c.  22 
Am.  Deo.  108,  that  inquiry  of 
damages  by  default  should  not 
be  allowed,  unless  the  account 
alleges  that  the  husband  died 
seized. 

Personal  notice  to  the  tenant  of  the 
time  of  executing  the  writ  of 
inquiry  for  damages  was  neces- 
sary at  common  law,  though 
such  notice  was  not  necessary 
to  obtain  judgment  for  dower. 

Waters  v.  Gooch,  6  J.  J.  Marsh. 
(Ky.)  586;    s.c.   33  Am.   Dec. 
108. 
'  Peyton  v.  Jeffries,  50  111.  143  ; 

Strawn  v.  Strawn's  Heirs,  00  111. 
256; 

Chase's  Case,  1  Bland  Ch.  (Md.) 
.50  ;  s.c.  17  Am.  Dec.  377  ; 

Whitaker  v.  Greer,  139  Mass.  417  ; 

Leavitt  v.  Lamprey,  30  Mass.  (13 


Pick.)  685 ; 

Spencer  v.  Weston,  1  Dev.  &  B. 
(N.  C.)  L.  213. 

See  :  Aide,  §  1038. 
'  Layton  v.  Butler,  4  Harr.  (Del.) 
501; 

Wyman  v.  Bichardson,  62  Me. 
293; 

Bolster  v.  Cushman,  34  Me.  428  ; 

Perry  v.  Goodwin,  6  Mass.  499  ; 

O'Flalierty  v.  Sutton,  49  Mo.  583  ; 

4  Kent  Com.  (13th  ed.)  65. 
■•  Sellman  v.   Bowen,  8    Gill  &  J. 
(Md.)  50  ;  s.c.  39  Am.  Dec.  524. 

See  :  Ante,  §  1036. 

The  court  say  in  this  case : 
"  It  must  be  conceded  that  in 
the  case  of  Steiger  and  HiUen, 
5  Gill  &  J.  (Md.)  133,  counte- 
nance is  given  to  the  doctrine 
that  at  law  the  widow  may 
recover  from  an  ahenee  of  the 
husband  her  damages.  The 
suggestion  was  not  necessary 
to  the  determination  of  that 
case,  and  having  been  fully 
discussed  in  this  case,  and  the 
doctrine  more  dehberately  ex- 
amined, we  have  brought  our 
minds  to  the  conclusion,  that  it 
is  only  in  a  court  of  equity  that 
the  rule  will  apply,  that  a 
widow  is  entitled  to  her  dam- 
ages from  the  alienee  of  her 
husband,  and  that  consequent- 
ly a  court  of  equity  is  the  only 
and  peculiar  forum  for  their 
recovery  in  such  a  case."  The 
court  cite  the  following  au- 
thorities, with  the  remark  that 
they  "appear  conclusively  to 
establish  the  doctrine  " : 
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entitled  to  damages  in  equity  for  the  non-assignment 
of  dower  where  her  husband  did  not  die  seized.^ 

Sec.  104rS.  Same— Same— Judgment.— Where  the  widow 
prevails  in  her  application  to  the  court  for  the  assignment 
of  dower,  the  judgment  or  decree  will  be  for  the  posses- 
sion of  the  land,^  and  for  damages^  for  its  detention,* 
together  with  costs,  where  recoverable.^  However,  there 
can  be  no  judgment  for  damages  unless  the  widow  is 
awarded  dower.^  The  right  of  the  widow  to  recover 
dower  is  a  common-law  right,  but  the  right  to  damages 
rests  upon  the  statutes  of  Merton  and  Gloucester  and 
the  local  statutory  enactments.^  Hence  the  judgment 
or  decree  will  be  of  a  two-fold  character.  The  assign- 
ment of  dower  may  be  ordered,  although  the  claim  for 
damages  be  denied  ;  ^  but  where  there  is  no  right  to  have 
dower  assigned,  or  such  right  has  been  lost  through  the 
running  of  the  statutes  of  limitations,''  abatement  hj  the 
death  of  the  widow,  ^^  or  otherwise,  there  can  be  no  re- 
covery of  damages,  either  bj'  the  widow  or  her  personal 
representative.^^    When  there  is  a  judgment  of  decree  for 

Embree  v.  Ellis,  3  John.  (N.  Y.)  213  ;  bk.  1  L.  ed.  805. 

119  ;  «  Turuey  v.  Smith,  14  111.  243  ; 

Doctor  and  Student,  140,  141 ;  Atkins  v.  Yeomans,  47  Mass.  (6 

Jenk.  Cent.,  1  Ch.  85  ;  Met.)  438. 

Park  on  Dower,  391  ;  '  Taylor  v.  Brodrick,  1  Dana  (Ky.) 

Roper  on  Prop.,  435.  345  ; 

'  Alexander's  Exrs.  v.  Seklen,  4  Cr.  Sharp  v.  Pettit,  4  U.  S.  (4  Dal.) 

C.  C.  96  ;  s.  c.  1  Fed.  Gas.  383.  313  ;  bk.  1  L.  ed.  805. 

See:  Barnet  v.  Barnet,  15  Serg.  Statutes  of  Merton  and  Gloucester  ara 

&  R.  (Pa.)  73  ;  s.c.  16  Am.  Dec.  a  part  of  tlie  common  law  of 

516.  Delaware. 

Taylor  v.  Brodrick,  1  Dana  (Ky.)  Layton  v.  Butler,  4  Harr.  (Del.) 

345  ;  501. 

Watei-s  V.  Gooch,  6  J.  J.  Mai-sh.  «  Watei-s  v.  Gooch,  6  J.  J.  Marsh. 

(Ky.)  546;   s.c.   33  Am.   Dec.  (Ky.)  546  ;  s.c.  23  Am.Dec.  108. 

108;  'See:  Ante,  §1045. 

Shirtz  V.   Sliirtz,  5  Watts  (Pa.)  i"  See :  Ante,  §  1041. 

355  ;  "  Turney  v.  Smith,  14  HI.  243  ; 

1  Co.  Litt.  (19th  ed.)  33b.  Watera  v.  Gooch,  6  J.  J.  Mai-sh. 
3  See :  Ante,  §  1047.  (Ky.)  546  ;  s.c.33  Am.Dec.  108  ; 
*  Leavitt  v.  Lamprey,  30  Mass.  (13  Rowe  v.  Johnson,  19  Me.  146  ; 

Pick.)  383  ;  s.c.   23  Am.  Dec.        Atkins  r.  Yeomans,  47  Mass.  (6 
685  ;  Met.)  438  ; 

2  Bl.  Com.  136  ;  Tucker  v.  Fitts,  18  N.  H.  171 ; 

1  Co.  IJtt.  (19th  ed.)  33b.  Sharp  v.  Pettit,  4  U.  S.  (4  Dal.) 
"  Layton  v.  Butler,  4  Ham  (Del.)  312  ;  bk.  1  L.  ed.  805 ; 

501 ;  Nordant  v.  Thorold,  Cai-th.  133  ; 

Rowe  V.  Johnson,  19  Me.  146  ;  1  Salk.  253 ; 

Sharp  V.  Pettit,  4  U.  S.  (4  Dal.)  1  Show.  97. 
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the  assignment  of  dower,  the  widow  may  not  enter  upon 
any  portion  of  the  estate  of  inheritance  of  her  husband 
until  after  her  dower  has  been  admeasured  and  set  off  to 
her  by  physical  act.^  The  reason  for  tliis  rule  is  the  fact 
that  the  judgment  or  decree  merely  establishes  the 
widow's  right  to  have  dower  assigned/  and  the  admeas- 
urement and  assignment  designates  what  part  or  parcel 
of  the  estate  she  is  to  occupy  as  such  dower.  ^ 

Sec.  1049.  Same— Same— Same— Porin  of.— In  this  country 
the  judgment  for  the  assignment  of  dower  must  in  all 
cases  be  that  one-third  of  the  land  shall  be  set  off  by  the 
sheriff  acting  under  a  writ  of  assignment,*  but  no  judg- 
ment in  dower  will  be  allowed  unless  for  an  ascertained 
sum.^ 

Sec.  1050.  Same— Same— Assignment.— After  judgment 
has  been  rendered  in  favor  of  the  widow,  the  dower  may 
be  set  out  to  her  by  the  tenant  of  the  freehold.  This 
assignment  may  be  made  by  parol,  and,  if  according 
to  common  right,  will  be  binding  upon  all  parties. 
Where  the  parties  cannot  agree,  the  widow  is  entitled 
to  an  order  directed  to  the  sheriff  commanding  him 
to  set  out  the  dower.''  This  writ  the  sheriff  is  re- 
quired to  execute  in  his  own  proper  person  ;  in  some 
of  the  states  it  is  required  to  be  signed  by  the  commis- 
sioners who  are  appointed  for  that  purpose.^  In  those 
cases  where  dower  is  awarded  by  legal  process,  it  is  to  be 
made  according  to  common  right,  so  far  as  this  can  be 
done  under  the  circumstances  of  the  case  ;  but  it  may  be 
done  in  any  other  manner  assented  to  by  the  parties.^ 

1  See  ■  Ante,  §§  906,  907.  (Ky.)  586  :  s.o.23  Am.  Dec.lOS. 

*  Decree  of  foreign    court.— A  decree    '  May  v.  May,  7  Fla.  20?  ;  s.c.  68 

for  dower  made  by  a  court  in  Am.  Dec.  431. 

a  state  other  than  that  of  the  «  See  :  Ante,  8  1050. 

forum  wiU  be  held  to  be  con-  '  Parker  v.   Parker,   34    Mass.   (17 

fined  to  lands  in  the  state  in  Pick.)  256  ; 

which  the  decree  was  made.  Mansfield  v.  Pembroke,  23  Mass. 

Jones  V.  Gerock,  6  Jones  (N.  C.)  (5  Pick^)  449  ; 

g„   190.  Weir  v.  Tate,  4  Ired.  (N.  C.)  Eq. 

a  HUdreth  v.    Thompson,  16  Mass.  2U  ;                    „  t>     c*  o-a 

^Q^  Benner  v.  Evans,  3  Pa.  St.  3o4. 

1  Co  Litt.  (19th  ed.)  34b.  »  Pierce  v.  Williams,  3  N.  J.  L.  (3 

*  Waters  v.  Gooch,  6  J.  J.  Marsh.  Penn.)  531. 


878  WRIT  OF  ASSIGNMENT— COSTS.  [BOOK  III. 

After  this  is  done,  the  sheriff  makes  his  return  to  the 
court,  which,  in  the  absence  of  objection,  by  order  will 
be  confirmed.^ 

Sec.  1051.  Same— Same— Same— Writ  of  assignment— Re- 
turn.- "Where  judgment  has  been  awarded  in  favor  of  the 
widow  and  a  writ  of  habere  facias  sesinam  has  been 
directed  to  the  sheriff  commanding  him  to  set  off  the 
widow's  dower,  and  make  a  return  of  his  doings,  the 
sheriff  is  not  required  to  attest  the  writ  of  ^ower,  or  the 
report  of  the  commissioners  assigning  the  same.^  If  it 
were  otherwise,  the  attestation  by  a  deputy  would  be  a 
mere  irregularity  and  would  not  render  the  writ  void.^ 

Sec.  1052.  Same— Same— Costs.— The  cost  of  suit  on  an 
application  by  a  widow  to  court  for  the  assignment  of 
dower  is'  a  matter  that  is  regulated  by  statute  in  the 
various  states.  In  the  absence  of  a  statute  to  the  con- 
trary, the  general  rule  is  that  the  widow  is  not  entitled 
to  costs  when  she  recovers  damages  for  detention  and 
non-assignment  of  dower.* 

Sec.  1053.  Suits  affecting  dower.— We  have  already 
seen  ^  that  although  the  wife's  right  of  dower  during  the 
life  of  her  husband  is  inchoate  and  uncertain,  yet  it  pos- 
sesses the  elements  of  property,^  and  although  not  an 
actual  estate  during  the  lifetime  of  the  husband,  yet  it 
is  an  interest  and  a  right  of  which  she  cannot  be  divested 
except  by  her  consent  or  her  crime,  or  by  dying  before  her 
husband.^  And  the  wife  may  maintain  an  action  to  pro- 
tect her  inchoate  right  of  dower  during  the  lifetime  of 

'  Chapman  v.   Schroeder,   12    Ga.  (N.  C.)  L.  181 ; 

331  ;  State  v.  Johnson,  1  Hayw.  (N.  C.V 

Tilson  V.  Thompson,  27  Mass.  (10  L.  293. 

Pick.)  339  ;  "  Waters -y.  Gooch,  6  J.  J.  Marsh. 

Jackson  v.  Hixon,  17  John.   (N.  (Ky.)  586  ;   s.c.   22  Am.   Dec. 

Y.)  123.  108. 

5  Brickhouse  v.  Sutton,  99  N.   C.  ^  gee  :  Ante,  %  906. 

109  ;  s.c.  6  Am.  St.  Rep.  497.  «  Buzick  v.  Buzick,  44  Iowa  259 ; 

3  Brickhouse  v.   Sutton,   99  N.   C.  s.c.  24  Am.  Rep.  740  ;  3  Cent. 

109  ;  s.c.  6  Am.  St.  Rep.  497.  L.  J.  780. 

See  :  Holding  v.  Holding,  2  La.  '  Bullard    v.   Briggs,   34    Mass.   (7 

440 ;  Pick.)  533. 

Dobson  V.  Murphy,  1  Dev.  &  B.  See :  Buzick  v.  Buzick,  44  Iowa 

(N.  C.)  L.  586  ;  359;   s.c.  24  Am.  Rep.  740  ;  3 

McMurphey  v.  Campbell,  1  Hayw.  Cent.  L.  J.  786. 
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her  husband.^  Thiis  it  lias  boon  said  that  a  married 
woniiui  may,  during  the  hfetinie  of  hov  husband,  main- 
tain an  action  in  equity  for  the  protection  of  her  inchoate 
right  of  dower  from  the  fraudulent  acts  of  her  husband," 
and  where  a  man  is  induced  by  fraudulent  represen- 
tations to  convey  land  to  another,  and  his  wife  joins  in 
the  deed  to  release  dower,  the  wife  has  a  right  of  action 
against  the  deceit  of  such  an  alienee  in  respect  to  her 
inchoate  right  of  dower. ^  The  wife's  inchoate  right  of 
dower  is  a  sufficient  estate  to  enable  her  to  maintain  a 
bill  in  equity  to  redeem  lands  from  a  mortgage  in  which 
she  joined  with  her  husband  ;  *  but  before  she  can  main- 
tain such  a  suit  in  equity  to  redeem  she  must  offer  to  pay 
the  whole  amount  due  on  the  mortgage.'' 


Section  IX. — Bakrinq  Dower. 

Sec.  10r)4.  Methods  of  barring  dower. 

Sec.  10,"),").  Abandonment  of  husband  not  a  bar  to  dower. 

Sec.  1056.  Act  of  husband  bare  dower  when. 

Sec.  1057.  Aet  of  Legislature  may  bar  dower. 

Sec.  UnS.  Adultery  of  wife  bars  dower. 

Sec.  1059.  Agreement  for  voluntary  separation  bars  dower. 

Sec.  1060.  Ante-nuptial  contract  bare  dower. 

Sec.  1061.  Conveyance  and  release  bar  dower. 

Sec.  lOiVi.  Same — Execution  by  wife. 

Sec.  1063.  Same — Acknowledgment  by  wife. 

Sec.  1064.  Same  —  Same  —  Defective     acknowledgment  —  Curative 

statutes. 

Sec.  1065.  Same — Wliere  wife  an  infant. 

Sec.  1066.  Same — Defeating  conveyance  by  pai'amount  tile,    etc. — 

Effect. 

Sec.  1067.  Same — Power  to  release. 

Sec.  1068.  Same — Mode  of  release. 

Sec.  1069.  Same — Consideration  to  support  release. 

'  Buzick  V.  Buzick,  44  Iowa  259  ;  «  Buzick  v.  Buzick,  44  Iowa  359  ; 

s.c.  24  Am.  Eep.  740  ;  3  Cent.  s.c.  24  Am.  Rep.  740  ;  3  Cent. 

L.  J.  786  ;  L.  J.  786. 

Pettv  r.  Petty,  4  B.  Mon.  (Ky.)  '  Simar  v.  Canaday,  53  N.  Y.  298  ; 

215  ;              "  s.c.  13  Am.  Rep.  ,VJ3. 

Davis  I'.   Wetherell,   95  Mass.  (1  ^  Davis  i:  AVetherell,  95  Mass.  (13 

Allen)   60  ;    s.c.  90   Am.   Dec.  Allen)  60  ;  s.c.   90  Am.   Dec. 

177  :  !"• 

Greiner  v.  Klein.  28  Mich.  16  ;  '  McCabe  v.  Bellows,  73  Mass.  (7 

Simar  f.  Ciuiadav,  53  N.  Y.  298 ;  Gray)   148  ;  s.c.   66  Am.   Dec. 

s.c.  13  Am.  Rep.  526.  467. 
See  :  Anlc.  g  006. 
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Sec.  1070.  Same— To  whom  release  may  be  made. 

Skc.  1071.  Same— Effect  of  release. 

Sec.  1073.  Same — Evidence  of  release. 

Sec.  1073.  Same — Construction  of  release. 

Sec.  1074.  Conveyance  by  husband — Bars  dower  when. 

Sec.  1075.  Conveyance  in  fraud  of  creditora— Effect  on  dower. 

Sec.  1076.  Devise  in  Ueu  of  dower — Effect  of. 

Sec.  1077.  Divorce  bars  dower. 

Sec.  1078.  Abandonment  and  adultery  as  a  bar  to  dower. 

Sec.  1079.  Eminent  domain — Exercising  power  of,  bars  dower. 

Sec.  1080.  Enforcement  of  mechanic's  hen  does  not  bar  dower. 

Sec.  1081.  Estoppel  in.  pats  bars  dower. 

Sec.  1083.  Foreclosure  as  a  bar  to  dower. 

Sec.  1083.  Jointure  bars  dower. 

Sec.  1084.  Judicial  sale  for  debts  as  a  bar  to  dower 

Sec.  1085.  Mortgage  as  a  bar  to  dower . 

Sec.  1086.  Provision  in  lieu  of,  bars  dower. 

Sec.  1087.  Settlement  during  coverture  bars  dower. 

Sec.  1088.  Statute  of  limitations  as  a  bar  to  dower. 

Sec.  1089.  Statutory  provisions  in  lieu  of,  bars  dower. 

Sec.  1090.  Waste  bars  dower. 

Sec.  1054.  Methods  of  barring  dower.— The  dower  pro- 
vided by  law  on  behalf  of  the  widow  is  paramount  to  all 
conveyances,  contracts,  encumbrances,  debts  or  liabilities 
of  the  husband  executed  or  incurred  by  him  during  cover- 
ture ;  ^  and  the  widow's  dower,  being  a  legal  right,  it 
cannot  be  regarded  as  fraudulent  to  claim  it  at  law, 
unless  there  has  been  some  forfeiture,  release,  bar 
or  satisfaction  which  cannot  be  proved  in  law,  but 
which    may    be    established    in    equity.^      Where    in- 

'  Higginbotham    v.     Cornwell,    8  good    bar    in    equity.      Lord 

Gratt.   (Va.)  83  ;  s.c.    56  Am.  Eldon  says,  that  the  idea  that 

Dec.  130.  there  must  be  a  legal  bar,  pre- 

'  O'Brien  v.  Elliot,  15  Me.  125  ;  s.c.  vailed  till  Lawrence  v.   Law- 

.32  Am.  Dec.  137.  rence,  2  Vern.  265.    Now  equi- 

A  jointure  or  estate  made  to  the  wife  table  bars  are  in  daily  practice  : 

in    satisfaction    of   dower,   Lord  Mundy  v.  Mundy,  2  Ves.   129. 

Coke  says,  is  no  bar  at  the  com-  But    to    be    a  satisfaction    in 

mon  law,  although  dower  ad  equity  it  must  be  designed  and 

ostium  ecclesice  (Ante,  §    896)  accepted  in  lieu  of,  or  as  an 

or  ex  assunsu  patris  (Ante,  §  equivalent  for  dower. 

897)  might  be,  "  for  a  right  or  Jones  v.  Powell,  6  John.  Ch.  (N. 

title  that  one  hath  to  a  freehold  Y.)  194 ; 

cannot  be   barred  by  accept-  Swaine  v.  Perine,   5  John.   Ch. 

ance  of  a  collateral   satisfac-  (N.  Y.)  483  ;  s.c.  9  Am.  Dec. 

tion:"  1   Co.   Litt.   (19th  ed.)  318; 

36b.  Mr.  Hargrave,  in  note  224  Adsit  v.  Adsit,  2  John.  Ch.  (N. 

upon  this,  says  that  acceptance  Y.)  447,  448;  s.c.  7  Am.  Dec. 

of  a  term  of  years,  or  a  sum  of  539  ; 

money  in  lieu  of  dower,  is  a  Larrabee  et  ux  v.  Van  Alstyne,  1 
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choate  dower  ^  has  once  vested  in  the  wife,  it  can- 
not be  divested  except  by  her  own  voluntary  act  per- 
formed in  the  mode  prescribed  by  law.^  The  usual  way 
of  barring  dower  in  this  country  is  not  by  fine  and  recov- 
ery, as  formerly  in  England,*  but  is  by  her  joining  with 


John.  Ch.   (N.  Y.)  307;  s.c.  3 
Am.  Dec.  333 ; 
Couch  V.  Sti-atton,  4  Ves.  391 
s.c.  4  Rev.  Rep.  230. 

•  See :  Anie,  §§  902,  914. 

s  Walsh  V.  Reis,  50  lU.  479; 
NicoU  V.  Ogden.  29  111.  328 ;  s.c. 

81  Am.  Dec.  311. 
See  :  Carnall  v.  Wilson,  21  Ark. 

62;  s.c.  76  Am.  Dec.  351  ; 
Leavitt  v.  Lamprey,  30  Mass.  (13 

Pick.)  382;  s.o.   23  Am.   Dec. 

685. 
Wliite  V.  Wliite,  16  N.  J.  L.  (1 

Harr.)  202 :  s.c.  31  Am.  Dec. 

232. 

*  la  England — ^The  old-fasMoned  mode 

of  barring  dower  was  to  take  tlie 
conveyance  to  the  purchaser 
and  his  heirs  to  the  use  of  the 
purchaser  and  a  trustee  and  the 
heirs  of  the  purchaser;  but  as 
to  the  estate  of  the  trustee,  it 
was  declared  to  he  in  trust  only 
for  tlie  purchaser  and  his  heirs. 
By  this  means  tlie  purcliaser 
and  the  trustee  became  joint 
tenants  for  life  of  the  legal  es- 
tate, and  the  remainder  of  the 
inheritance  belonged  to  tlie 
purchaser.  If,  therefore,  the 
purchaser  died  during  the  life 
of  liis  trustee,  the  latter  ac- 
quired in  law  an  estate  for  life 
by  survivorship ;  and  as  the 
husband  had  never  been  solely 
seized,  the  wife's  dower  never 
arose ;  wloilst  the  estate  for  life 
of  the  trustee  was  subject  in 
equity  to  any  disposition  which 
the  husband  might  think  fit  to 
make  by  his  will.  Tlie  hus- 
band and  his  trustee  might  also, 
at  any  time  during  their  joint 
lives,  make  a  valid  conveyance 
to  the  purchaser  witliout  the 
wife's  concurrence. 
Same — The  defect  of  this  plan  was 
that  if  the  trustee  happened  to 
die  during  the  husband's  life, 
the  latter  became  at  once  solely 
seized  of  an  estate  in  fee  simple 
in  possession  ;  and  the  wife's 
right  to  dower  accordingly 
56 


attached.  Moreover,  the  hus- 
band could  never  make  any 
conveyance  of  an  estate  in  fee- 
simple  witliout  the  concurrence 
of  his  ti-ustee,  so  long  as  he 
lived.  Tliis  plan,  therefore, 
gave  way  to  another  method  of 
framing  purchase  deeds. 

Williams  Real  Prop.  (6th  Am. 
ed.)  234. 

Same — The  modern  method  in  Eng- 
land of  barring  dower,  and  at 
the  same  time  conferring  on 
the  purchaser  full  power  of 
disposition  over  the  land,  with- 
out the  concurrence  of  a,ny 
other  person,  is  as  follows :  A 
general  power  of  appointment 
by  deed  is  in  the  first  place 
given,  to  the  purchaser,  by 
means  of  which  he  is  enabled 
to  dispose  of  the  lands  for  any 
estate  at  any  time  during  his 
life.  In  default  of  and  until 
appointment,  the  land  is  then 
given  to  the  purchaser  for  his 
life,  and  after  the  determina- 
tion of  his  fife,  a  remainder  is 
limited  to  a  trustee  and  his 
heirs  during  the  purchaser's 
life. 

1  Co.  Litt,  (10th  ed.)  379b,  note  1 ; 

1  Fearne,  Cont.  Rem.  (4th  Am. 
ed.)  347  n. 

These  limitations  are  sufficient 
to  prevent  the  wife's  right  of 
dower  from  attaching.  For 
the  purchaser  has  not,  at  any 
time  during  his  life,  an  estate 
of  inheritance  in  possession, 
out  of  which  estate  only  a  wife 
can  claim  dower  ;  he  has  dur- 
ing his  life  only  a  life  interest, 
together  with  a  remainder  in 
fee-simple  expectant  on  his 
own  decease.  The  intermedi- 
ate vested  estate  of  the  trustee 
prevents,  during  the  whole  of 
the  purcliaser's  lifetime,  an 
union  of  this  life  estate  and  the 
remainder.  The  limitation  to 
the  lieirs  of  the  purchaser  gives 
him,  according  to  the  rules  in 
Shelly's  Case,  all  the  power  of 
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her  husband  in  a  deed  of  conveyance^  of  the  land  con- 
taining apt  words  of  grant  or  release  on  her  part,^  legally 
and  properly  acknowledged  in  the  mode  prescribed  by 
the  statute  laws  of  the  several  states.^  This  method  of 
barring  dower  is  thought  to  be  coeval  with  the  settlement 
of  the  new  world,  and  to  have  taken  its  rise  in  Massachu- 
setts with  the  colonial  act  of  1644.*  It  has  been  held  in 
this  country  that  dower  is  barred  by  an  act  of  the  hus- 
band under  certain  conditions  ;  ^  by  an  act  of  the  legisla- 
ture ^ ;  by  an  act  to  which  the  wife  is  made  a  party  ; ' 
by  adultery  of  the  wife ;  *  by  agreement  for  voluntary 
separation  ;  ®  by  alienage  ;  ^^  by  annuities  ;  ^^  by  ante- 
nuptial   contracts ;  ^^     by    attainder  of    husband  ^^    or 


disposition  iacident  to  owner- 
sliip ;  though  subject  to  the 
estate  intervening  between  the 
limitation  to  the  purchaser  and 
that  to  his  heirs.  But  the  es- 
tate in  the  trustee  lasts  only 
during  the  purchaser's  life,  and 
during  his  life  may  at  any  time 
be  defeated  by  an  exercise  of 
his  power. 

"Williams  Real  Prop.  (6th  Am. 
ed.)  803,  304. 
'  Kelease  of  dower  must  be  by  deed, 
and  therefore  a  parol  release  is 
not  a  sufficient  bar  to  an  ac- 
tion of  dower. 

"Wliite  V.  White,  16  N.  J.  L.  (1 
Harr.)  203  ;  s.c.  31  Am.  Dec. 
332. 

Under  the  statute  of  frauds  dower 
can  only  be  released  or  dis- 
charged by  some  instrument  in 
writing,  because  it  is  an  interest 
in  lands  for  the  jjeriod  of  the 
widow's  life. 

IsBge  V.  Bossieux.  15  Gratt.  (Va.) 
83  ;  s.c.  76  Am.  Dec.  189. 

2  In  White  v.  White,  16  N.  J.  L.  (1 

Harr.)  203 ;  s.c.  31  Am.  Dec. 
232,  it  is  said  that  the  release  of 
dower  in  moiety  of  a  farm  will 
not  release  it  in  the  other 
moiety  ;  nor  will  a,  release  to 
one  tenant  in  common  for  liis 
share  release  it  to  another  ten- 
ant in  common  who  has  a  dif- 
ferent share. 

3  Grove  V.  Todd,  41  Md.  683 ;  s.c. 

20  Am.  Rep.  76. 
See  :  Gebb  v.  Rose,  40  Md.  387  ; 
Steffy  V.  Steffy,  19  Md.  5  ; 
Johns  V.  Reardon,  11  Md.  465 ; 


Byer  v.  Etnyre,  2  Gill  fJId.)  151 ; 
Atwater   r.    Butler,    (Term.) ;    6 

Cent.  L.  J.  487  ; 
Drury  v.  Foster,  69  U.  S.  (2  WaU.) 
24  ;  bk.  17  L.  ed.  780. 
*  4  Kent  Com.  (13th  ed.)  59. 
'  See :  Post,  8  1056. 
6  See  :  Post,  §  1057. 
'  As  by  jointure.      See  :     Post,   § 
1088,  Bk.  III.,  C.  XIX. 

8  See  :  Post,  8 1058. 

9  See  :  Post,  §  1059. 

1"  Alienage  was  a  tar  to  dower  at  coin- 
mon-law,  but  this  disability  has 
been  done  away  with  by  local 
statutes  in  most  of  the  states. 
See :  Ante,  §  942. 

"  It  is  said  in  the  case  of  Adams  v. 
Storey,  135  111.  448  ;  s.c.  26  N. 
E.  Rep.  582 ;  11  L.  R.  A.  790, 
that  the  right  of  dower  is  barred 
by  an  annuity  given  for  life 
by  a  consent  decree  in  a  divoi'ce 
suit  making  the  annuity  a  lien 
and  charge  upon  the  husband's 
real  estate,  where  the  wife  has 
taken  her  support  and  raainte- 
nance  under  the  decree  and 
still  continues  to  claim  it. 

"i  See  :  Post,  §  1060. 

'2  By  the  common-law  if  a  man  was 
attainted  of  treason  or  felony 
his  wife  was  thereby  barred  of 
her  dower,  except  where  the 
lands  were  held  in  gavelkind. 
2  Bl.  Com.  130,  131. 
See :  Magee  v.  Young,  40  Miss. 
164  ;  s.c.  90  Am.  Dec.  322,  326. 
By  the  statute  of  Edward  VI.   c.  12, 
it  was  enacted  that  in  all  cases 
where    the    husband    was  at- 
tainted of  treason  or  felony,  his 
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wife*  at  common  law 2 ;  by  bigamy,  on  the  part  of  either 
the  husband  or  the  wife  ;  ^  by  breach  of  condition  and 
ejectment  of  husband  by  one  holding  a  paramount  title  ; " 
by  compensation  in  lieu  of  dower  ;  ^  by   conveyance  and 


Avife  should  have  dower ;  but 
the  subsequent  statute  of  V. 
and  VI.,  Edward,  c.  II,  revised 
the  former  rule  in  regard  to  the 
widows  of  traitors,  excluding 
the  wife  in  cases  of  petit  as  well 
as  of  high  treason. 

1  Inst.  41a,  892b  ; 

4  Bl.  Com.  393 ; 

Rob.  Gav.  230. 
'  A  woman  attainted  of  treason  or 
felony,  at  common  law  lost  her 
dower;  but  if  pardoned  she 
was  entitled  to  dower,  even 
though  her  husband  should 
have  aliened  his  land  during 
the  time  while  she  was  mider 
disability. 

Manville's  Case,  13  Co.  23  ; 

1  Inst.  33a. 

"  Attainder  of  treason  does  not  work 

'        corruption    of    blood    in    this 

country  (See  :  Ante.  §§827;  836, 

938),  and  the  principles  which 

deprives  a  widow  of  dower  in 

■  the  lands  of  a  husband  attainted 

of  ti'eason  or  felony  were  never 

adopted    here  ;  even  the  acts 

of  confiscation   passed  by  the 

.        legislatures  of  the  various  states 

from  time  to  time,  save    the 

dower  rights  of  the  wife. 

See  :  Sewall  v.  Lee,  9  Mass.  363  ; 

Cozens  v.  Long,  3  N.  J.  L.  (3 
Penn.)  764 ; 

Hogle  V.  Stewart,  8  John.  (N.  Y.) 
104; 

Palmer  r.  Horton,  1  John.  Cas. 
{N.  Y.)  27 ; 

Mass.  Act,  April  30,  1779  ; 

N.  Y.  Act,  Oct.  22,  1779. 
=  Schiflfer  v.  Pruden,  64  N.  Y.  47. 

The  reason  for  this  is  the  fact  that 
the  marriage  during  the  con- 
tinuance of  a  prior  valid  mar- 
riage is  absolutely  null  and 
void,  and  the  incidents  which 
attend  and  follow  a  valid  mar- 
riage are  not  acquired  by  the 
parties. 

See  :  Martin  v.  Martin,  22  Ala. 
86; 

Janes  v.  Janes,  5  Blackf.  (Ind.) 
141; 

Summerlin  v.  Livingston,  15  La. 


Ann.  519; 
Harrison  v.  Lincoln,  48  Me.  205  ; 
Zule  V.  Zule,  1  N.  J.  Eq.  (1  Saxt.) 

96; 
Appleton  V.  "Warner,  51  Barb.  (N. 

Y.)  270  ; 
Fentoii  V.  Reed,  4  John.  (N.  Y.) 

52  ;  s.c.  4  Am.  Dec.  244  ; 
Williamson  v.  Parisien,  1  John. 

Ch.  (N.  Y.)  3S9  ; 
Gathings    v.  Williams,    5    Ired. 

(N.  C.)  1  487  ;  s.c.  44  Am.  Dec. 

49  note ; 
Heffner  v.   Heffner,   23  Pa.   St. 

104; 
Kenley  v.  Kenley,  2  Yeates  (Pa.) 

207  ; 
Young  V.   Kaylor,  1  Hill  (S.  C.) 

Eq.  383  ; 
Sellars  v.  Davis,  4  Yei-g.  (Tenn.) 

503; 
Smith  V.  Smitli,  1  Tex.  621 ; 
Searle  v.  Price,  2  Hag.  Con.  187 ; 

s.c.  4  Eng.  Ecc.  524  ; 
Bird  V.  Bird,  1  Lee  221  ; 
Gayner   v.  Lanesborough,    Peak 

n; 

Bayard  i\  Jlorphew,  2  Phillim. 
321; 

Miles  V.  Chilton,  1  Rob.  684  ; 

Pride  v.  Earl  of  Bath,  1  Salk. 
120; 

Cro.  Eliz.  858  ; 

1  RoL   Abr.  540,  pL  2,  357,   pi. 
40,  360  P. 
■■  See :   Northcut    v.  Whip,   12  B. 
Mon.  (Ky.)  72 ; 

Beardslee  v.  Beardslee,  5  Barb. 
(N.  Y.)  324. 
'  "Where  it  is  impossible  to  assign  to  a 
widow  her  dower  out  of  the  real 
estate  accoi'ding  to  common 
right,  we  have  already  seen, 
tlie  land  may  be  sold  and  a 
jnoneyed  compensation  ijro- 
vided  for  the  widow  m  lieu  of 
her  dower. 

See:  Ante,  §1028. 

A  court  of  equity,  however,  in 
the  absence  of  a  showing  that 
it  is  impossible  to  assign  to  a 
widow  her  dower  out  of  the  real 
estate,  will  not  decree  a  sale  of 
the  whole  property,  and  pro- 
vide a  moneyed  compensation 
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release^ ;  by  conveyance  by  wife  after  merger ^ ;  by  con- 
veyance by  husband  where  by  statute  he  is  required  to  die 
seized  in  order  to  entitle  the  widow  to  dower  ^  ;  by  cove- 
nants of  ancestors,  from  whom  the  wife  has  received  as- 
sets ;  *by  deed  ;  ^  by  determination  of  defeasible  estate  ;^ 
by  determination  of  fee  ; "'  by  detinue  of  charters ;  ^  by 
devise  in  lieu  of  dower,  when  accepted  as  such  ;  ^  by 
divorce ;  ^^  by  elopement ;  "  by  exercise  of  right  of  eminent 
domain  ;  ^  by  estoppel ;  ^^  by  exchange  of  lands ; "  by 
executing  power    of  appointment    by    husband ;  ^^  by 


in  lieu  of  dower,  against  the 
"widow's  will,  however  much 
it  might  be  to  the  interest  of 
the  heirs  to  have  a  sale  of  the 
wlaole  estate,  and  a  moneyed 
compensation  allowed  the 
widow^. 
Wilson  V.  Branch,  77   Va.   65; 

B.C.  46  Am.  Rep.  709  ; 
Simmons  v.  Lyles,  37  Gratt.  (Va.) 

930; 
White  V.  White,  16  Gratt.  (Va.) 

264  ;  s.c.  80  Am.  Dec.  706. 
See :  Post,  §  1061  et  seq. 

'  Thus  it  is  said  in  the  case  of 
Youmans  v.  Wagener,  30  S.  C. 
303  ;  s.c.  9  S.  E.  Rep.  106  ;  3  L. 
R..  A.  447,  on  a  conveyance  in 
fee-simple  to  a  married  woman 
of  land  purchased  by  a  third 
person  on  execution  against 
her  husband,  an  inchoate 
right  of  dower  therein  becomes 
merged  in  the  fee  ;  and  if  she 
conveys  the  land  she  cannot 
claim  dower  therein  after  the 
death  of  her  husband. 

8  See  :  Post,  §  1074. 

*  Thus  in  the  case  of  Torrey  v. 
Minor,  1  Sijn.  &  M.  Ch.  489, 
where  the  land  of  A  was 
sold  on  execution  and  bought 
by  B,  who  after  convey- 
ing it  to  0  with  covenants 
of  waiTanty,  died,  and  A's 
wife,  as  heir  at  law,  received 
assets  by  descent,  and  then 
sued  for  dower  in  the  lands, 
the  court  held  that  she  could 
not  be  endowed  as  against  the 
covenants  of  B,  because  what 
she  recovered  as  dower,  she 
would  be  i-equired  to  respond 
to  as  heir. 
See  :  Bates  v.  Norcross,  31  Mass. 
(14  Pick.)  324;  s.c.  28  Am. 
Dec.  371 ; 


Russ  V.  Perry,  49  N.  H.  547. 
Compare:  Julian  v.  Boston,   C. 

F.  &  N.  B.  R.  Co.,  138  Mass. 

555 

5  See  :  Post,  §  1061  et  seq. 

6  Where  the  husband  holds  a  defeasible 

or  conditional  estate  determi- 
nable upon  the  happening  of  a 
certain  event,  or  upon  condi- 
tion, the  defeating  of  the  estate 
by  the  happening  of  the  event, 
or  by  a  breach  of  the  condition, 
for  which  the  grantor  enters, 
will  bar  the  widow's  right  of 
dower. 
Northcut  V.  Whip,  13  B.  Mon. 

(Ky.)  65  ; 
Beardslee  v.  Beardslee,  5  Barb. 
(N.  Y.)  24. 

'  As  where  the  husband  is  seized 
of  a  base  or  determinable  fee, 
and  the  contingency  upon 
which  it  depends  happens  dur- 
ing his  life. 
Seymour's  Case,  10  Co.  96. 

8  Detinue  of  charters  was  a  dilatory 
plea  and  application  of  the 
widow  for  dower  in  those  cases 
where  the  widow  obtained  pos- 
session of  the  title  of  her  hus- 
band's estate  and  withheld 
them  from  him. 
3  Bl.  Com.  136. 

«  See  :  Post,  §  1076. 

i"  See  :  Post,  §  1077. 

"See:  Post,  §1078. 

"  See  :  Post,  §  1079. 

'3  See  :  Post,  §  1081. 

'■•  Widow  cannot  claim  dower  in  both 
estates,  but  will  be  put  to  her 
election. 
1  Co.  Litt.  (19th  ed.)  31b. 
See  :  Ante,  §  965  ;  Post,  §  1076. 

55  A  power  of  disposition  in  the  husband, 
and  until  the  power  is  executed, 
the  estate  is  given  to  him  in 
fee,  he  may,  by  executing  the 
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loss,i  failure,^  or  defeating  of  husband's  seisin  ^  ;  by  fine,* 
and  recovery  ;S  by  foreclosure  ;«  by  fraud  in  wife  ;  •  by 


power,  bar  his  wife's  dower ; 
but  this  barring  must  be  by  an 
instrument  showing  the  extent 
of  the  power,  consequently 
where  the  husband  divests  the 
property  to  a  thu-d  pereon  witli- 
out  alluding  to  the  power,  this 
will  not  bar  the  dower  interest 
of  the  wife  in  the  lands. 

Link  17.  Edmondson,  19  Mo.  487. 

Same — The  mere  existence  of  the 
power  of  disposition,  without 
exercise,  will  not  affect  the 
dower  rights  of  the  wife. 

Peay  v.  Peay,  3  Rich.  (S.  C.)  Eq. 
419. 
'  Northcut  V.  Whip,  13    B.  Mon. 
(Ky.)  65,  72 ; 

Hatfield  v.  Sneden,  54  N.  Y. 
385; 

Evans  v.  Evans,  9  Pa.  St.  190, 
195; 

MiUedge  v.  Lamar,  4  Desau.  (S. 
C)  Eq.  69 ; 

Moody  V.  King,  3  Bing.  447  ;  s.c. 
9  Eng.  C.  L.  654  ; 

Buckworth  v.  ThirkeU,  3  Boss.  & 
P.  653,  note ; 

Sames  v.  Payne,  1  Leon.  167. 
"  Where  the  husband's  estate  as 
tenant  in  tail  has  been  deter- 
mined by  the  failure  of  issue 
capable  of  taking,  the  wife's 
right  of  dower  still  continues, 
notwithstanding  the  failure  of 
the  husband's  estate. 

See:  Northcut  v.  Whip,  13  B. 
Mon.  (Ky.)  73 ; 

Paine's  Case,  8  Co.  36  ; 

4  Kent  Com.  (13th  ed.)  49. 
'  As  by  the  enforcement  of  a  claim 
or  incumbrance  which  existed 
prior  to  the  marriage,  or  to  the 
title  of  the  husband. 

Stribling  V.  Ross,  16  111.  133  ; 

Northcut  V.  Whip,  13  B.  Mon. 
(Ky.)  73 ; 

Waller  v.  Waller's  Admrs.,  33 
Gratt.  (Va.)  83. 

Eviction  hy  paramonnt  title,  as  by 
enforcement  of  ante-nuptial 
contract. 

Calver  v.  Harper,  37  Ohio  St. 
464; 

Fox  V.  Pratt,  27  Ohio  St.  513. 

Eviction  by  a  claim  subject  to  which 
husband  took  title. 

Cheek  v.  Waldron,  35  Ala.  153. 

Judgment  ante-dating  marriage. 


See :  Calder  v.  Bull,  3  Root 
(Conn.)  56  ; 

Crocker  v.  Fox,  1  Root  (Conn.) 
337; 

Robbins  ■;;.  Robbins,  8  Blackf. 
(Ind.)  174  ; 

Cavender  v.  Smith,  8  Iowa  360  ; 
s.c.  56  Am.  Dec.  541 ; 

Sandford  v.  McLean,  3  Paige  Ch. 
(N.  Y.)  117. 

Debt  existing  before  marriage  on 
which  judgment  is  not  recov- 
ered until  after  marriage,  and 
sale  thereon,  wiU  not  bar 
dower. 

Bishop  V.  Boyle,  9  Ind.  196  ; 

Northcut  V.  Whip,  13  B.  Mon. 
(Ky.)  72  ; 

Brown  v.  Williams,  31  Me.  403  ; 

Beardslee  v.  Beardslee,  5  Barb. 
(N.  Y.)  334 ; 

Sandford  v.  McLean,  3  Paige  Ch. 
(N.  Y.)  117. 

Weir  V.  Tate,  4  Ired.  (N.  C.)  Eq. 
364; 

Greene  v.  Gi-eene,  1  Ohio  535, 
543; 

Mitchell  V.  Mitchell,  8  Pa.  St. 
126; 

Ray  V.  Pung,  5  Barn.  &  Aid. 
501 ;  s.c.  5  Madd.  310  ;  7  Eng. 
C.  L.  308  ; 

Seymour's  Case,  10  Co.  96. 
■■  Conveyance  by  fine,  or    relinquish- 
ment of  dower  by  fine,  by  a 
feme  covert  of  full    age,   has 
long  been  disused  in  Maryland. 

Chase's  Case,  1  Bland  Ch.  (Md.) 
256  :  s.c.  17  Am.  Dec.  377. 
*  Dawson  v.  Bank  of  Whitehaven, 
6  Ch.  Div.  218 ;  s.c.  22  Moak 
Eng.  Rep.  766,  rever.sing  4  Ch. 
Div.  639  ;  20  Moak  Eng.  Rep. 
805. 

Lempet's  Case,  10  Co.  49  ; 

Eare  v.  Snow,  Plowd.  504  ; 

3  Bl.  Com.  137  ; 

4  Kent  Com.  (]3th  ed.)  51. 
Common    recovery,   to    which    the 

wife  is  not  a  party,  suffered  by 

the  tenant  in  tail,  will  not  cut 

off  dower. 
Sharp  V.  Petit,  1  Yeates  (Pa.)  389. 
«See:  Pos^,  §  1083. 
'  See  :    Smiley  v.   Wright,  3  Ohio 

506; 
Taggart's  Appeal,  99  Pa.  St.  637. 
Thus  where  a  widow  agreed  with 

the  administrator  that  the  land 
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jointare  ;  ^  br  judicial  sale  for  debts  ;  -  by  levy  of  execu- 
tion and  sale  of  land  for  debts  contracted  prior  to  mar- 
riage,^ even  though  the  levy  was  made  subsequent  to 
the  assignment  of  the  Avidows  dower  : *  by  loss  of  rent 
charges  :  °  by  mortgage  ;  ®  by  outstanding  term,  ^  but 
where  for  years  only,  it  will  not  affect  the  widow's  dower 
right,  because  the  entire  seisin  is  in  the  husband  ;  ^  by 
paramount  title  ;  ^    by  partition  sale  ;  ^'  by  provision  in 


should  be  sold  free  from  dower, 
and  was  present  when  the  land 
was  so  put  up  for  sale,  and  did 
not  contradict  it.  and  the  land 
in     consequence     brought    a 
higher  price  than  it  otheirwise 
w^ould,  she  is  therebv  barred. 
"Walters  Am.  L.  (9th  ed.)  391. 
See  :  Post.  ^  lOSl. 
'  See :  Post.  S'l0s3.  gllOS  et  seq. 
»  See  :  Post.  ^  10S4. 
3  Brown  V.  WUliams,  31  3Ie.  103  ; 
Sandford  v.  McLeatn,  3  Paige  Ch. 
(X.  T.)  117. 
■  *  Wliitehead  v.  Cunmungs,  2  Ind. 

The  Main  supreme  jndicial  conrt  said 
in  the  case  of  O'Brien  v.  KUiot. 
15  Me.  12.5  ;  s.c.  32  Am.  Decl 
187,  that  dower  is  not  barred 
in  equity  by  a  creditor  lerying 
upon  the  land  of  his  debtor, 
and,  after  the  right  to  redeem 
has  expired,  selling  it  with 
warranty,  and  paying  the  ex- 
c^  of  the  money  received  over 
his  debt  to  the  widow  and  chil- 
dren of  tlie  debtor. 
^  The  widow  is  prima,  fecie  entitled  to 
be  endowed  of  a  rent  charge  ;  but 
if  before  distress  and  avowry 
made,  the  husband  die,  and  the 
heir  brings  a  writ  of  annuity, 
which  is  a  mere  personal 
remedy,  and  recovers  judg- 
ment on  it,  or  proceeds  no  far- 
ther than  filing  a  declaration, 
the  heir's  election  is  bound, 
and  the  rent  charge  will  be 
converted  into  personal  annu- 
ity. But  if  before  an  avowry 
by  the  heir,  the  widow  recovers 
against  him  in  a  writ  of  dower, 
her  right  will  be  established. 

1  Co.  Litt.  (19th  ed.)  lilb,  145  ; 

Fitz.  X.  B.  152a. 
«  See  :  Post.  §  lOSo. 
"  A  legal  term  of  years,  created  before 
the   title   of    dower  attached, 


will,  if  assigned  to  a  trustee 
for  a  purchaser,  be  protection 
against  the  dower  of  the  ven- 
dor's wife,  whose  claim  wiU  be 
barred  by  a  cesset  executio  dur- 
ing the  term.  The  courts  have 
even  compelled  the  widow  her- 
self, in  whom  the  term  hap- 
pened to  vest  by  the  death  of 
the  trustee,  to  assign  the  term 
to  the  purchaser's  trustee,  to 
the  exclusion  of  her  own  dower. 

1  Cruise  Real  Prop.  (4th  ed.)  177. 
»  Bovd  V.  Hunter,  44  Ala,  705  : 

Sykes  v.  Sykes,  49  iliss.  190  ; 

Hooker  i-.  Hooker,  Gas.  temp. 
Hardw.  13 ; 

Bates  V.  Bates,  1  Ld.  Eaym.  826  ; 

Purefoy  v.  Rogers,  2  Saund.  3*0  ; 

Hitchins  r.  Hitchins,  2  Vem.  403. 
'  Where  the  seisin  of  the  hnshand  is 
wrongfol,  or  that  of  a  disseisor, 
and  the  rightful  one  regains 
seisin  after  his  death,  the 
widow's  dower  will  be  thus  de- 
feated. 

2  Crabb,  Real  Prop.  165. 

1"  A  partition  sale  during  coverture  of 
lands  held  by  a  man  in  com- 
mon, divfstshis  wife's  right  of 
dower  therein,  although  she 
was  not  made  a  party  of  the 
proceedings. 

Potter  V.  Wheeler,  13  Mass.  504 ; 

Hinds  r.  Stevens.  45  31o.  209  ; 

Lee  V.  LindeU.  22 Mo.  202  :  s.c.  64 
Am.  Dec.  262  : 

Uovd  V.  Conover,  25  X.  J.  L.  (1 
Dutch.)  51  : 

Jackson  v.  Edwards,  7  Paige  Ch. 
(X.  T.)  3S6  : 

Wilkinson  r.  Parrish.  3  Paige  Ch. 
(X.  T.)  6.53 ; 

Jackson  v.  Edwards.  22  Wend 
(X.  Y.)  512 : 

Weaver  v.  Gregg,  6  Ohio  547  ; 
s.c.  67  Am.  Dec.  355. 

On  partition  the  dower  interest  of 
the  wife  is  removed  from  a  jjur 
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lieu  of  dower,  when  so  intended  and  so  accepted  ;  ^  by  re- 
demption after  death  of  husband  ;  ^  by  refusal  of  widow 
to  receive  ;  ^  by  settlement  during  coverture  ;  *  by  statu- 
tory provisions  in  lieu  of  dower, ^  and  by  waste®  or 
failure  to  pay  taxes. ^  But  dower  is  not  barred  by 
abandonment  of  the  husband,  even  without  a  cause, 
unless  such  abandonment  is  followed  by  adultery  ;  ^  or 
'  by  an  administrator's  sale  of  the  land  and  payment  with 
the  proceeds  of  a  mortgage  in  which  the  wife  joined  ;^ 


parties  of  the  co-tenant  and 
confined  to  the  pur  parties  of 
the  husband. 

Potter  V.  Wheeler,  13  Mass.  504  ; 

Lee  V.  Lindell,  22  Mo.  203  ;  s.c. 
64  Am.  Dec.  262  ; 

Lloyd  V.  Conover,  25  N.  J.  L.  (1 
Dutch.)  51  ; 

Wilkmson  v.  Parrish,  3  Paige  Ch. 
(N.  Y.)  658 ; 

Jackson  v.  Edwards,  22  Wend. 
(N.  Y.)  512. 
J  See  :  Pout,  §  1086. 
'  Where  the  wife  joined  her  hus- 
band in  a  mortgage  and  relin- 
quished her  claim  of  dower, 
and  after  the  death  of  the  mort- 
gagor, the  purchaser  of  the 
equity  of  redemption  paid  the 
money  due  on  the  mortgage, 
and  the  mortgagee  discharged 
it  of  record,  it  was  held  that 
the  widow  of  the  mortgagor 
was  barred  of  her  dower. 

Popkin  V.  Bamstead,  8  Mass.  491; 
s.c.  5  Am.  Dec.  113. 
'  Eefasal  of  the  widow  to  receive  her 
dower  vests  the  absolute  title  in 
the  heir,  the  same  as  if  the 
'i  dower  was  barred  by  the  statute 
of  limitations. 

Farmer  v.  Ray,  43  Ala.  125  ;  s.c. 
94  Am.  Dec.  633. 
«  See  :  Post,   8  1087. 
5  See  :  Ante,  %  1057. 
'See:  Ante,  §  664  et  seq.;  Post,  § 

1090. 
'  Crockett  v.Crockett,2  Ohio  St.180; 

Woodward  v.  Dowse,  10  C.  B.  N. 
S.  722;  s.c.  100  Eng.  C.  L.  723 ; 

Compare:    Lakin    v.   Lakin,   84 
Mass.  (2  Allen)  45  ; 

Bryan  v.  Batcheller,  6  R.  I.  443 ; 
s.c.  78  Am.  Dec.  454. 
8  Wiseman    v.  Wiseman,   73  Ind. 
113  ;  s.c.  38  Am.  Rep.  515  ; 

Shaffer  v.   Richardson's  Admr., 
37  Ind.  132 ; 


Mowser  v.  Mowser,  87  Mo.  437  ; 
s.c.  4  West.  Rep.  390  ; 

Nye's  Appeal,  126  Pa.  St.  341; 
s.c.  12  Am.  St.  Rep.  873;  17 
Atl.  Rep.  618 ; 

Elder  v.  Reel,  63  Pa.  St.  308 ;  s.c. 
1  Am.  Rep.  414 ; 

Thayer  v.  Thayer,  14  Vt.  107  ;  s.c. 
39  Am.  Dec.  311 ; 

1  Co.  Litt.  (19th  ed.)  S3b  ; 

3  Inst.  435. 

The  statute  of  Westminster  II.  pro- 
vided that  "  if  a  wife  willingly 
leave  her  husband  and  go  away 
and  continue  with  her  adul- 
terer, she  shall  be  barred  for- 
ever of  action  to  demand  her 
dower  that  she  ought  to  have 
from  her  husband's  lands,  if 
she  be  convicted  thereupon,  ex- 
cept that  her  husband  willing- 
ly, and  without  coercion  of  the 
church,  reconcile  her  and  suffer 
her  to  dwell  with  him ;  in 
which  case  she  shall  be  restored 
to  action." 

13  Edward,  1  c.  34  ; 

Rob.  Dig.  188. 

lord  Coks  tells  us  the  provision 
of  the  statute  is  comprehended 
shortly  in  two  hexameters  : 

Sponte  virnm  mulier  fugiens  et  adul- 

tera  facta, 
Dote  sua  careat,  nisi  sponsi  sponte 

retracta. 

See  :  Shaffer  v.   Richardson,  37 

Ind.  133 ; 
Cogswell  V.  Tibbetts,  3  N.  H.  41  ; 
Walter  v.  Jordan,  13  Ired.  (N.  C; 

Eq.  361  ;  s.c.  57  Am.  Deo.  558) 
BelTy.  Nealy,  1  Bail.  (S.  C.)  813  ; 

S.C.  19  Am.  Dec.  686  ; 
Stegall  V.  Stegall,  2  Brook.  C.  C. 

359  ;  s.c.  Fed.  Cas.  No,  18,351  ; 
Green  v.  Harvey,  Rol.  Abr.  680 ; 
Bacon's  Abr.,  tit.  Dower,  F ; 
8  The  purchaser  cannot  use  the  mort- 
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or  by  an  agreement  to  release,  because  such  an  agree- 
ment is  not  an  actual  execution  of  the  release ;  ^  or  by  an 
assignment  for  benefit  of  creditors,  whether  voluntary  ^ 
or  compulsory  ;  ^  or  by  an  adverse  possession ;  *  or  by 
the  bankruptcy  of  the  husband ;  ^  or  by  joining  in  a  con- 
veyance in  fraud  of  creditors,  which  is  afterwards  set 
aside  ;  ®  or  by  a  contract  of  sale  made  by  the  husband,  a 
specific  performance,  of  which  is  decreed  after  his  death  ;  '^ 
or  by  a  conveyance  by  the  husband  before  marriage  of 
an  estate  to  the  wife  to  continue  during  widowhood,  by 
way  of  jointure  ;  ^  or  by  a  decree  ;  ^  or  by  debts  due  ;  ^^ 
or  by  desertion  of  her  husband,  even  though  it  be  with- 
out cause  ;  ^^  or  by  devise  in  lieu  of  dower,  where  not 
accepted  by  the  wife  ;  ^^  or  by  the  filing  or  enforcement 
of  a  mechanic's  lien ;  ^^  or  by  an  executory  devise  ;  ^*  or 


gage  to  defeat  the  widow's  right 
to  dower  in  such  a  case. 
Jones  V.  Bragg,  33  Mo.  337  ;  s.c. 
84  Am.  Dec.  49. 
'  White  V.  White,  16    N.  J.  L.  (1 
HaiT.)  202  ;  s.c.  31  Am.  Dec. 
232. 
As  to  agreement  between  husband  and 
■wife  affecting  her  dower  right,  see, 
Post,  §  1086. 
^  Crittenden  v.  Woodruff,   11  Ark. 
82; 
Dwyer  v.  Garlough,  31  Oliio  St. 

157 1 
Helfrich  v.  Obermeyer,  15  Pa.  St. 
'        113 ' 
Blackburn's  Estate,  6  PhOa.  (Pa.) 

160; 
Keller  v.  MoMiohael,   3  Yeates, 
(Pa.)  300. 
3  Eberle  v.  Fisher,  13  Pa.  St.  526  ; 

Krause  u.Beitel,  3  Rawle  (Pa.)199. 
*  Wo  presumption  of  a  release  of  dower 
can  aiTse  from  a  long-continued 
possession  adverse  to  the  hus- 
'band  in  his  lifetime. 
Durham  v.  Angier,  20  Me.  242. 
5  See  :  Post,  %  1084. 
«  See  :  Post,  %  1075. 
'  See  :  Grady  v.  McCorckle,  57  Mo. 
172  * 
Covert  V.  Hertzog,  9  Pa.  St.  145  ; 
Riddlesberger     v.     Mentzer,     7 

Watts  (Pa.)  141. 
But  where  in  pursuance  of  an 
order  of  the  court  a  deed  is  ex- 
ecuted by  the   administrator, 
and  by  the  wife  who  was  also 


administratrix,  but  who  failed 
to  sign  herself  as  such,  although 
BO  described  in  the  deed  which, 
without  expressly  mentioning 
dower,  conveyed  free  of  tlie 
"  estate,  title,  interest  and  prop- 
erty "  of  the  widow,  the  con- 
veyance was  held  to  bar  the 
widow's  dower. 
Thomas  v.  Harris,  43  Pa.  St.  231. 

8  As  to  jointure,  see,  Post,  §  1083. 

'  A  decree  in  an  action  for  a  limited 
divorce  that  the  husband  shall 
pay  a  gross  sum  to  the  wife  and 
be  discharged  from  all  further 
liability  for  her  support,  does 
not  bar  dower. 
Taylor  v.  Taylor,  93  N.  C.  418 ; 
s.c.  53  Am.  Rep.  460. 

'»  A  third  person  not  a  creditor,  can- 
not set  up  a  debt  as  a  bar  to 
a  widow's  dower,  even  though 
the  law  in  force  at  the  time 
may  postpone  the  widow's 
dower  to  the  payment  of  debts 
due  by  the  intestate. 
Thomas  v.  Hesse,  34  Me.  13  ;  s.c. 
84  Am.  Dec.  66. 

"  See :  Ante,  §  1055. 

'«  See  :  Post,  §  1076. 

"  See  :  Post,  §  1080. 

"  Evans  v.  Evans,  29  Pa.  St.  277  ; 
Milledge  v.  Lamar,  4  Desau.  (S. 

C.)  Eq.  617 ; 
Medley  v.  Medley,  27  Gratt.  (Va.) 

568  ; 
Jones  V.  Hughes,  37  Gratt.  (Va.) 
560,  561. 
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bj'"  the  insolvency  of  the  husband,  because  the  widow's 
dower  right  is  superior  to  the  rights  of  creditors,^  even 
in  those  states  where  the  right  of  dower  is  confined  to 
lands  of  which  the  husband  dies  seized,^  the  fact  that 
the  husband  is  insolvent  at  the  time  of  his  death,  does 
not  affect  the  widow's  right  of  priority  ;  ^  or  by  mar- 
riage settlement  giving  annuity ;  ^  or  by  sale  by  the 
heir ;  ^  or  by  sale  by  order  of   probate  court,  ^   on  ap- 


An  executory  deyise,  on  definite 
failure  of  issue,  has  been  held 
to  bar  dower  in  Edwards  v. 
Bibb,  54  Ala.  475  ;  but  this  case 
is  founded  upon  Weller  v.  Wel- 
ler,  28  Barb.  (N.  Y.)  589,  and 
Adams  v.  Beekman,  1  Paige 
Ch.  (N.  Y.)  631,  the  first  of 
which  cases  is  a  decision  of  one 
of  the  judges  of  a  court  not  of 
last  resort,  and  is  thought  to 
be  of  questionable  authority  in 
view  of  the  opinion  in  Hatfield 
V.  Sneden,  54  N.  Y.  280. 
'  Yandell  v.  Pugh,  53  Miss.  296. 
-«  Stokes  V.  O'Fallan,  2  Mo.  29,  32  ; 

Bray  v.  Lamb,  2  Dev.  (N.  C.)  Eq. 
373; 

Combs  V.  Young,  4  Yerg.  (Tenn.) 
318. 
3  Crittenden  v.    Johnson,  11  Ark. 
94; 

Crittenden  v.  Woodruff,  11  Ark. 
83. 

In  Mississippi  the  rule  is  otherwise 
in  case  of  the  husband's  insolv- 
ency. 

Bridgeport  v.  Maxwell,  43  Miss. 
743. 

In  Missouri  it  is  said  that  where 
such  rules  prevail  debts  can  be 
set  up  as  against  dower  by 
creditoi-s  only. 

Tliomas  v.  Hesse,  34  Mo.  13  ;  s.c. 
84  Am.  Deo.  66. 
*  Gibson  v.  Gibson,  15  Mass.  106  ; 
s.c.  8  Am.  Dec.  94  ; 

Hastings  v.  Dickinson,  7  Mass. 
153  ;  s.c.  5  Am.  Dec.  34. 

An  agreement  made  by  a  hnsband  be- 
fore marriage,  with  his  wife,  by 
the  aid  of  a  trustee,  by  which 
a  certain  sum  of  money  was  to 
be  paid  to  the  wife  annually 
after  the  husband's  decease,  in 
lieu  of  dower,  will  not  estop  her 
from  claiming  dower. 

Gibson  v.  Gibson,  15  Mass.  106 ; 
s.c.  5  Am.  Dec.  94. 


=  Sale  by  heir  no  bar.— A  sale  by  the 
heir  will  not  prevent  the  widow 
recovering  damages  from  the 
death  of  the  ancestors,  nor  will 
a  delay  in  bringing  her  action 
prejudice  her  claim  for  dam- 
ages, and  the  tenant  if  he  would 
excuse  himself  for  damages, 
must  plead  tout  temps  prist. 

Hitchcock  i\  Harrington,  6  John. 
(N.  Y.)  290  ;  s.c.  5  Am.  Dec. 
229 
8  Owen"?;.  Slatter,  36  Ala.  547  ;  s.c. 
63  Am.  Dec.  745. 

Caveat  emptor  applies  in  the  sale 
of  land  by  decree  of  probate 
court  or  order  of  orphan's  court 
because  they  are  judicial  sales. 

Sackett  v.  Twining,  18  Pa.  St. 
199 ;  s.c.  57  Am.  Dec.  599. 

See  :  Fi-eidly  v.  Scheetz,  9  Serg.  & 
R.  (Pa.)  156  ;  s.c.  11  Am.  Dec. 
691; 

Smitli  V.  Painter,  5  Serg.  &  R. 
(Pa.)  333  ;  s.c.  9  Am.  Dec.  344  ; 

Davis  V.  Hunt,  2  BaU.  (S.  C.)  L. 
413,  418  ; 

Murphy  v.  Higginbottom,  1  HOI 
(S.  C.)  L.  397  ;  s.c.  27  Am.  Dec. 
395; 

Davis  V.  Murray,  2  Hill  (S.  C.) 
143  ;  s.c.  12  Am.  Dec.  661  ; 

Henderson  v.  Overton,  3  Yerg. 
(Tenn.)  394;  s.o.24  Am.Dec.492. 

Title  of  the  person  against  whom  the 
execution  or  ether  process  is  di- 
rected, is  all  that  is  supposed  to 
be  sold  at  such  sales,  and  the 
purchaser  must  satisfy  himself 
as  to  the  title  before  making  his 
bid  ;  if  he  fails  to  do  this  he  will 
not  be  relieved  because  of  the 
defendant's  defective  title. 

Worthington  v.  Roberts,  9  Ala. 
397; 

Perkins'  Exrs.  v.  Winter's  Exrs. 
7  Ala.  855  ; 

Beaver  Falls  Water  Power  Co.  v. 
Wilson,  83  Pa.  St.  83 ; 
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plication    of  administrator  ^    or    guardian  ;  ^ 
sale  by  an  assignee  in  bankruptcy  ;  ^  or  by 


or  by   a 
a  sale  for 


Bickley  v.  Biddle,  33  Pa.  St.  376 ; 

Vandever  v.  Baker,  13  Pa.  St. 
131; 

King  V.  Gunnison,  4  Pa.  St.  171  ; 

Elkin  V.  Mereditli,  2  Miles  (Pa.) 
167; 

Weidler  v.  Farmer's  Bank,  11 
Serg.  &  R.  (Pa.)  134. 

Smith  V.  Painter,  5  Serg.  &  R. 
(Pa.)  333  ;  s.c.  9  Am.  Dec.  344. 

V/here  the  proceedings  are  so  imper- 
fect and  informal  that  the  defend- 
ant will  not  be  divested  of  liis 
title,  whatever  it  may  be,  the 
purchaser  will  be  relieved  from 
his  bid. 

Riddle  v.  Hill,  51  Ala.  334  ; 

Bogg  V.  Hargrave,  16  Cal.  559  ; 

Barrett  v.  Churchill,  18  B.  Mon. 
(Ky.)  387  ; 

Todd  V.  Dowd,  1  Met.  (Ky.)  281  ; 

Laughman  v.  Thompson,  14  Miss. 
(6  Smed.  &  M.)  359 ; 

Campbell  v.  Brown,  7  Miss.  (6 
How.)  230  ; 

Goode  V.  Crow,  51  Mo.  212,  214 ; 

Cook  V.  Farnam,  21  How.  Pr.  (N. 
Y.)  386  ;  s.c.  34  Barb.  (N.  Y.) 
95  ;  13  Abb.  Pr.  (N.  Y.)  359  ; 

Commissioners -y.  Smith,  lO  Watts 
(Pa.)  391,  393  ; 

Bartee    v.   Thompkins,   4  Sneed 
(Tenn.)  633. 
1  Owen  V.  Slatter,  36  Ala.  547  ;  s.c. 
63  Am.  Deo.  745  ; 

Jones  V.  Bragg,  33  Mo.  337 ;  s.c. 
84  Am.  Dec.  49. 

Widow  who  is  also  administratrix  of 
her  deceased  husband,  sells  real 
estate  belonging  to  said  estate, 
under  decree  of  the  probate 
court,  does  not  forfeit  her  right 
to  dower  in  said  land  by  failing 
to  announce  at  the  sale  that  the 
same  was  subject  to  dower  in 
the  land. 

Owen  V.  Slatter,  36  Ala.  547  ;  s.c. 
63  Am.  Dec.  745. 
■>  Wiseman   v.  Maoy,  20  Ind.  239  ; 
S.C.  83  Am.  Dec.  316. 

Widow  who  as  guardian,  sells  lands  of 
deceased  husband  for  his  sole  heir 
at  law,  under  order  of  court, 
unconditionally,  without  refer- 
ence to  any  claim  of  dower, 
and  as  the  sole  property  of  the 
ward,  is  estopped  from  setting 
up  a  claim  of  dower  against  one 


who  purchases  at  such  sale  in 
ignorance  of  her  claim. 

Wiseman  v.  Macy,  20  Ind.  239 ; 
s.c.  83  Am.  Dec.  316. 
3  Roberts  v.  Shroyer,  68  Ind.  64  ; 

Lazear  v.  Porter,  87  Pa.  St.  513  ; 
s.c.  30  Am.  Rep.  380  ;  6  W.  N. 
C.  321 ;  7  Boston  Rep.  316  ; 

Worcester  v.  Clark,  2  Grant  (Pa.) 
84; 

Cooper  V.  Tabor,  8  W.  N.  C.  (Pa.) 
341; 

Speake  v.  Kinard,  4  S.  C.  54  ; 

lie  Bartenback,  11  Nat.  Bankr. 
Reg.  61  ; 

Re  Hester,  5  Nat.  Bankr.  Reg. 
385; 

Re  Angler,  4  Nat.  Bankr.  Reg. 
199  ;  s.c.  10  Am.  L.  Reg.  N.  S. 
190; 

Kelly  V.  Strange,  3  Nat.  Bank 
Reg.  2. 

In  Pennsylvania  at  an  early  date  it 
was  held  that  the  quasi-judicial 
proceedings  for  disposition  of  . 
insolvent  estates  did  not  de- 
feat the  right  of  dower.  Kel- 
ler V.  Michael,  2  Yeates  (Pa.) 
800.  At  a  later  day  the  same 
doctrine  was  held  in  Eberle  v. 
Fisher,  13  Pa.  St.  526,  when  the 
court  said:  "In  1823  our  in- 
solvent laws  required  the  as- 
signment to  be  made  when  the 
tmfortunate  creditor  was  in 
custody.  He  must  so  make  it 
to  obtain  his  discharge".  His 
creditors  designated  and  the 
court  appointed  the  trustee. 
The  interest  which  the  as- 
signee had  was  precisely  his  in- 
terest and  no  more.  He  sells 
his  effects,  real,  pei'sonal  and 
mixed.  He  collects  his  debts 
and  divides  the  fund  according 
to  law  among  the  creditors. 
If  a  surplus,  he  returns  it  to  the 
debtor.  Tlie  wife  is  not  named 
in  our  insolvent  laws,  and  if  the 
insolvent  has  real  estate,  which 
is  sold  by  the  trustee,  and  she 
survives  her  hxisband,  she  is  en- 
titled to  dower  in  that  estate." 
By  parity  of  reasoning  the  pur- 
chaser from  an  assignee  in 
bankruptcy  takes  subject  to  the 
right  of  dower  in  the  bankrupt's 
wife.     It  was  so  held  by  the 
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taxes ";  ^  or  by  a  sale  on  execution  to  enforce  a  debt  con- 
tracted subsequently  to  marriage  ;  ^  or  by  a  sale  under  a 
mechanic's  lien  for  improvements  made  upon  the  land  by 
the  husband ;  ^  and  the  statute  of  limitations  does  not 
apply  to  dower.* 

Sec.  1055.  Abandonment  of  husband  not  a  bar  to  dower.— 
The  widow's  right  of  dower  in  her  deceased  husband's 
estate  does  not  depend  upon  the  existence  of  the  family 
relations  at  the  time  of  the  husband's  death  ;  ^  conse- 
quently the  wife's  right  to  dower  is  not  barred  by  her 
abandonment  of  him,  without  adultery,"  even  though 
such  abandonment  is  without  cause  or  justification.' 
Particularly  is  this  true  in  those  cases  where  the  abandon- 
ment arises  from  family  discord,^  or  because  of  the  hus- 


United   States   District    Court 

for    tlie    Eastein    District    of 

Pennsylvania  in  In  re  Angier, 

4  Nat!  Bankr.  Reg.    119;   s.c. 

10  Am.  L.  Reg.  N.  S.  190. 
'  Blevins   v.   Smith,  104  Mo.   583  ; 

S.C.  16  S.  W.   Rep.   313  ;  13  L. 

R.  A.  441  • 
Shell  (■'  Duncan,  31 S.  C.  547  ;  s.c. 

10  S,  E.Rop.  330  ;  5  L.R.  A.821. 
See :  Walsh  v.  Wilson,  130  Mass. 

124; 
Jones  V.  Devore,  8  Ohio  St.  430  ; 
Blodget  V.  Brent,  3  Or.  C.  C.  394  ; 

s.c.  Fed.  Cas.  No.  1553. 
-  See :    Griffin  i\   Reeoe,   1    Harr. 

(Del.)  508 ; 
Wakenian  r.  Roach,  Dudley  (Ga.) 

1L^3; 
Summei-s  v.  Babb.  13  111.  483  ; 
Pense  i\  Hixon,  8  Iowa  403  ; 
O'Brkii  V.   Elliot,   15  Me.    125; 

s.c.  33  Am.  Dec.  137  : 
Stuart  V.  Beard,  4  Md.  Ch.  319  ; 
Barker  r.  Pai-ker,  17  Mass.  564  ; 
Ayer  i\  Spring,  9  Mass.  8  ; 
Fleeson    v.    Nicholson,    1    Miss. 

(Walk.)  347  ; 
McClanahan  v.   Porter,    10  Mo. 

746; 
Harrison  v.  Eldredge,  7  N.  J.  L. 

(3  Halst.)  393,  408  ; 
Tavlor  v.  Fowler,  18  Ohio  567  ; 
Dower  is  not  barred  in  equity  by 

a  creditor   levying    upon    the 

land  of  his  debtor,  and  after 

the  right  to  redeem  has  expired, 

selling  it  with  warranty,  and 


paying  the  excess  of  the  money 

received  over  his  debt  to  the 

widow    and    children    of   the 

debtor. 
O'Brien  v.  Elliot,  15  Me.  135  ;  s.c. 

83  Am.  Dec.  137  ; 
8  Gove  V.  Gather,  33  111.   634  ;  s.c. 

76  Am.  Dec.  711  ; 
Schafifer  v.  Weed,  8  111.  (3  Gilm.) 

511; 
Mark  v.  Murphy,  76  Ind.  534 ; 
Bishop  V.  Boyle,  9  Ind.  196  ;  s.c. 

68  Am.  Deo.  615  ; 
Pifer  r.Ward,  8  Blackf.(Ind.)253  ; 
Van  Vronker  v.  Eastman,  7  Met. 

(Ky.)  157,  161 ; 
Ifege  i\  Bossieux,  15  Gratt.  (Va.) 

S3,  105  ;  s.c.  76  Am.  Deo.  189. 
*  See  :  Ante,  §  1043  ;  Post,  %  1038. 
<■  Nye's  Appeal.  126  Pa.  St.  341 ;  s.c. 

13  Am.  St.  Rep.  S73  ;  17  Atl. 

Rep.  618. 
«  See  :  Post,  §  1058. 
'  Wiseman    v.    Wiseman,   73  Ind. 

113  ;  s.c.  38  Am.  Rep.  115  ; 
Shaffer  i\  Andereon's  Admr.,  37 

Ind.  123  ; 
Mowser  v.  Mowser,  87  IMo.  437  ; 

s.c.  4  West.  Rep.  390  ; 
Nye's  Appeal,   136  Pa.   St.  341  : 

s.c.    13  Am.  St.  Rep.   873  ;  17 

Atl.  Rep.  61 S  ; 
Elder  v.  Reel,  62  Pa.  St.  308  ;  s.c. 

1  Am.  Rep.  414  ; 
Thayer  v.  Thayer,  14  Vt.  107  ;  s.c. 

39  Am.  Rep.  311. 
s  See  :    Thavor   v.   Thayer,   14  Vt. 

107  ;  s.c.  39  Am.  Rep.  211. 


892  BAR  BY  ACT  OF  HUSBAND.  [BOOK  III. 

band's  cruelty  ;  ^  but  where  the  wife  has  been  compelled  ^ 
to  leave  her  husband  and  he  offers  to  take  her  back,  but 
she  refuses,  and  afterwards  lives  in  adultery,^  this  bars 
her  right  to  dower.*  But  it  is  held  in  some  states  that 
where  a  husband  abandons  his  wife  and  makes  no  pro- 
vision for  her  maintenance  and  support,  and  she  thereafter 
lives  in  adultery,  that  she  is  not  thereby  barred  under 
statute  from  recovering  a  dower  interest  as  widow  in  her 
husband's  lands.^ 

Sec.  1056.  Act  of  husband  bars  dower  when.— A  hus- 
band could  not,  at  common  law,  defeat  the  wife's  right 
of  dower  by  any  act  during  coverture,  neither  can  he  pre- 
vent the  widow's  dower  right  from  attaching  to  property 
purchased  by  him  during  coverture  by  having  inserted  in 
the  deed  to  himself  a  clause  providing  that  the  land 
should  be  held  by  him  free  from  the  claim  of  dower,  ^  and 
the  destruction  of  a  deed  of  land  conveyed  to  the  hus- 
band by  himself  or  by  direction  does  not  deprive  the  wife 
of  her  right  to  dower.  ^  But  the  wife's  dower  interests 
could  be  defeated  by  causing  the  deed  to  be  made  to  a 
third  party  instead  of  to  the  husband.^    And  in  those 

'  Keyes  v.  Soanlon,  63  Wis.   345  ;  =  See  :  Payne  v.  Dotson,  81  Mo.  145  ; 

s.c.  23  N.  W.  Rep.  570  ;  s.c.  51  Am.  Rep.  225. 

Woodward  v.  Dowse,  10  C.  B.  N.  Hoyt  v.  Davis,  21  Mo.  App.  235  ; 

S.  722  ;  s.c.  100  Eng.  C.  L.  722.  s.c.  3  West.  Rep.  412. 

See  :  Baker  v.  Dayton,   28  Wis.  The  court  say  in  Hoyt  v.  Davis, 

367.  supra,  ' '  not  only  was  this  prop- 

'She  must  leave  willingly  is  held  by  osition    expressly    decided    in 

many  cases.  that    case  (Payne    v.    Dotson, 

See  :    Shaffer  v.  Richardson,   27  mpra),  but  the  whole  course  of 

Ind.  122  ;  reasoning  in  that  case  and  the 

Walters  v.  Jordan,  13  Ired.  (N.  C.)  case  of  McAlister  v.  Novenger, 

L.  861 ;  54  Mo.  251,  shows  that  the  stat- 

Elder  v.  Reel,  62  Pa.  St.  306  ;  s.c.  ute  can  have    no  application 

1  Am.  Rep.  414 ;  where  the  husband  has  first  re- 

Hetherington  v.  Graham,  6  Bing.  pudiated    his    marital    obliga- 

135  ;  s.c.  19  Eng.  C.  L.  69.  tions  by  abandoning  his  wife 

3  See  :  Post,  §  1058.  and  casting  her  upon  her  rela- 

Admitting    a   man  or  men  to  her  tions  or  upon  the  world." 

periodically  during  her  aban-  «  See  :  Ranke  v.  Hanna,  6  Ind.  20  ; 

donment  of  her   husband,   or  Swaine  v.   Perine,   5  John.    Ch. 

whenever  it  is  convenient  or  (N.  y.)482  :  s.c.  9Am.Dec.310  ; 

opportune,  is  living  in  adultery.  Norwood  v.  Marrow,  4  Dev.  &  B. 

See  :  Goss  v.  Froman  (Ky.),        ;  (N.  C.)  L.  442. 

12  S.  W.  Rep.  387 ;  8  L.  R.  A.  '  Johnson  v.  Miller,   47  Ind.   376  ; 

102  ;  11  Ky.  L.  Rep.  631.  s.c.  17  Am.  Rep.  699. 

<  Bell  V.  Nealy,  1  Bail.   (S.  C.)  L.  «  See  :    Blalmey    v.    Ferguson,    20 

312  ;  s.c.  19  Am.  Dec.  686.  Ark.  547  ; 


Chap.  XVIU.  §  1057.]    BAR  BY  ACT  OF  LEGISLATURE. 


893 


states  where  it  is  provided  by  statute  that  the  widow 
shall  be  dowable  only  in  lands  of  which  her  husband  dies 
seized,  a  hona  fide  conveyance  by  the  husband  during 
coverture  will  bar  the  wife's  right  to  dower  in  such 
lands.  ^ 

Sec.  1057.  Act  of  legislature  may  bar  dower.  —  The 
widow's  right  of  dower,  we  have  already  seen,^  is  not 
founded  on  contract,  but  results  from  marriage  as  a  legal 
incident,  and  while  inchoate,  ^  is  subject  to  such  modi- 
fications, restrictions  and  qualifications  as  the  legislature 
may  see  proper,  for  reasons  of  public  policy,  to  impose  ;  * 
because  no  vested  rights  are  impaired  by  a  change  in  the 
law  affecting  dower  of  the  widow,  made  during  the  life- 
time of  the  husband.^ 


Steele  v.  Magee,  48  111.  396  ; 
Gully  V.  Ray,  18  B.  Mon.  (Ky.) 

107; 
Heed  v.  Ford,  16  B.  Mon.  (Ky.) 

114; 
Lobdell    V.    Hayes,   86  Mass.   (4 

Allen)  187  ; 
Welch  V.  Buckings,  9  Ohio  St. 

331. 

•  See  :  McGee  v.  McGee,  4  Ired.  (N 

C.)  L.  105 ; 
Brewer  v.  Connell,  11   Humph 

(Tenn.)  500 ; 
Jenny  v.  Jenny,  24  Vt.  324. 
«  See  :  Ante,  §  907. 
3  See  :  Ante,  §§  903,  914. 

*  Ponder  v.  Graham,  4  Fla.  23  ; 

Hensen  v.  Moore,  104  111.  403  ; 
Wiseman  v.   Beekman,   90  Ind. 

85; 
Duncan  v.  Terre  Haute,  85  Ind. 

108; 
Strong  v.  Clem,  13  Ind.  37  ;  s.c. 

74  Am.  Deo.  200  ; 
Noel  V.  Ewing,  9  Ind.  37  ; 
Lucas  V.  Sawyer,  17  Iowa  517 
Barbour  v.  Barbour,  46  Me.  9 ; 
Morrison  v.  Rice,  35  Minn.  436  ; 
State  V.  Fry,  4  Mo.  120  ; 
Magee  v.   Young,  40  Miss.   164  ; 

s.c.  90  Am.  Dec.  322  ; 
Matter  of  Central   Park  Exten- 
sion, 16  Abb.  Pr.  (N.  Y.)56,  68  ; 
Kelly  V.  Harrison,  2  John.  Cas. 

(N.  Y.)  29  ;  s.c.  1  Am.  Dec.  154 ; 
Moore  v.    City  of  Neiv  York,  4 

Sand.  (N.  Y.)  458  ;  s.c.  8  N.  Y. 

110  ;  59  Am.  Dec.  473  ; 


Jackson  v.  Edwards,  33  Wend. 

(N.  Y.)  498  ; 
Weaver  v.  Gregg,  6  Ohio  St.  547  ; 

s.c.  67  Am.  Dec.  355  ; 
Gwynne  v.   Cincinnati,   3    Ohio 

547; 
Melitz's  Appeal,  17  Pa.  St.  449. 
Legislator's  right  to  bar  dower  is  not' 

a  universal  though  the  prevail- 
ing doctrine ;  there  is  strong 

dissent. 
See  :  Starr  v.  Pease,  8  Conn.  548  ; 
Royston  v.  Royston,  21  Ga.  161  ; 
Maguire  •;;.  Maguire,  7  Dana  (Ky.) 

184; 
Opinions  of  Justices,  16  Me.  479 
Williams   v.   Countney,   77    Mo. 

587; 
Morean  v.  Ditchemendy,  18  Mo. 

522; 
Wheeler  v.  Keitland,  27  N.  J.  Eq 

(13  C.  E.  Gr.)  534  ; 
Simar  v.  Canaday,  53  N.  Y.  298  ; 

s.c.  13  Am.  Rep.  523  ; 
White  V.  White,  5  Barb.  (N.  Y.) 

474; 
Kelly  V.  Harrison,  2  John.   Cas. 

(N.  Y.)  29 ; 
Lawrence  v.  Miller,  1  Sand.  Ch. 

(N.  Y.)  516  ;  s.c.  2  N.  Y.  245  ; 
Jackson  v.  Edwards,   23  Wend. 

(N.  Y.)  498,  513,  519  ; 
Johnstone  ■;;.  Vandyke,  6  McL.  C. 

C.  423  ;  s.c.  Fed.  Cas.  No.  7426. 
"^  Magee  v.   Young,   40  Miss.   164 ; 

s.c.  90  Am.  Deo.  323. 
See  :  Strong  v.  Clem,  12  Ind.  37 ; 

s.c.  74  Am.  Dec.  300. 
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Sec.  1058.  Adultery  of  wife  bars  dower.— At  common 
law,  adultery  was  no  bar  to  dower  ;  ^  and  by  the  statute 
of  Westminster^  abandonment  of  the  husband,^  departure 
from  him  willingly  or  elopement,  as  well  as  adultery  are 
necessary  to  make  the  bar  to  dower  rights  complete.* 
The  statute  of  Westminster  has  been  substantially 
re-enacted  in  some  of  the  states,^  and  is  to  be  regarded 
as  a  part  of  the  common  law  in  those  states  where  not 
re-enacted  in  terms.^ 

It  is  the  general  rule  of  law  in  the  United  States  that 
the  elopement  of  the  wife  from  her  husband,  and  living 
in  a  state  of  adultery  with  another  man,  bars  her  right 
to  dower  in  the  estate  of  her  husband  ;  "^  but  in  Mas- 
sachusetts ^  and  Ehode  Island,^  elopement  of  a  wife,  and 
living  in  adultery  without  reconcilement  with  her  hus- 
band, is  no  bar  to  her  right  to  dower  in  his  estate.  In  a 
few  of  the  states  an  adulterous  elopement  does  not  bar 
dower,  unless  followed  by  divorce.^"  Where  the  wife  is 
compelled  to  leave  her  husband,  and  after  leaving  him 


'  See  :    Reynolds    v.   Reynolds,   24 

Wend.  (N.  Y.)  193  ; 
Walters  v.  Jordan,  13  Ired.  (N. 

C.)  L.  861  ;  S.C.  57  Am.  Dec. 

558; 
Elder  v.   Reel,   63  Pa.   St.  308  ; 

s.c.  1  Am.  Rep.  414 ; 
Bell  V.  Nealy,  1  Bail.  (S.  C.)  L. 

313  ;  s.c.  19  Am.  Dec.  686. 

2  13  Edw.  I.,  c.  34. 

See:  Hetherington  v.  Graham, 
6  Bing.  135  ;  s.c.  19  Eng.  C.  L. 
69. 

3  See  :  Ante,  8  1055. 

<  Elder  v.  Reel,  63  Pa.  St.  308  ;  s.c. 
1  Am.  Rep.  414 ; 
Govier  v.   Hancock,  6  T.   R.  (6 
Dumf.  &  E.)  603 ;  s.c.  3  Rev. 
Rep.  371. 
'  See  :  Walters  v.  Jordan,  13  Ired; 
(N.   C.)  L.   361;    s.c.   57  Am. 
Dec.  558 ; 
StegaU  V.  Stegall,  3  Brock.  C.  C. 
256  ;  s.c.  Fed.  Cas.,  No.  13,  351. 
6  See  :  4  Kent  Com.  (13th  ed.)  53. 
'  Goss  V.   Froman,  (Ky.)  12  S.  W. 
Rep.   387;  8  L.  R.  A.  103;   11 
Ky.  L.  Rep. ; 
Witthaus  V.  Schack,  105  N.  Y. 

333,  337  ; 
Walters  v.  Jordan,  13  Ired.  (N. 
C.)  L.  361;  s.c.  57  Am.  Dec.  558  ; 


Elder  v.  Reel,  63  Pa.  St.  316  ;  s.c. 

1  Am.  Rep.  414  ; 
Bell  V.  Nealy,  1  Bail.  (S.  C.)  L. 

313  ;  s.c.  19  Am.  Dec.  686  ; 
Govier  v.  Hancock,  6  T.   R.  (6 

Dumf.  &  E.)  603  ;  s.c.  3  Rev. 

Rep.  371. 
See :    Shaffer     v.     Richardson's 

Admr.,  27  Ind.  123; 
Lecompte  v.  Wash,  9  Mo.  551 ; 
Cogswell  V.  Lippett,  3  N.  H.  41  ; 
Heslop  V.  Heslop,  83  Pa.  St.  537  ; 
Cooper  V.  Lloyd,  6  C.  B.  N.  S. 

519,   535;  s.c.   95  Eng.   C.   L. 

518,  533  ; 
Norton  v.  Fagan,   1   Bos.   &  P. 

226  ;  s.c.  4  Rev.  Rep.  785. 
"  Lakin  v.  Lakin,  84  Mass.  (3  Allen) 

45. 
'  Bryan  v.  Batcheller,  6  R.  I.  543  ; 

s.c.  78  Am.  Dec.  454. 
"  See  :  Rawlins  v.  Buttel,  1  Houst. 

(Del.)  224; 
Lakin  v.  Lakin,  84  Mass.  (2  Allen) 

45; 
Sohiffner  v.  Pruden,  64  N.  Y.  47 ; 
Pitts  V.  Pitts,  53  N.  Y.  98  ; 
Reynolds  v.  Reynolds,  34  Wend. 

(N.  Y.)  193  ; 
Bryan  v.  Batcheller,  6  R.  I.  543 : 

S.C.  78  Am.  Dec.  454. 
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commits  adultery,  she  is  barred  of  dower  ;^  and  this  is  the 
case  even  though  the  adultery  be  committed  by  her  after 
they  have  separated  by  mutual  consent.  ^  Should  the 
husband  and  wife  become  reconciled,  and  her  offense  be 
condoned,^  the  dower  interest  of  the  wife  is  restored,  not 
only  in  the  lands  the  husband  possessed  before  the  offense, 
but  also  in  those  subsequently  acquired  and  sold. 


Sec.  1059.  Agresmant  for  voluntary  separation  bars 
dower.— At  common  law  post-nuptial  settlements  or  agree- 
ments between  husband  and  wife  were  void,*  for  the  rea- 
son that  the  husband  and  wife  were  considered  as  one 
person,^  and  for  the  further  reason  that  the  wife  could 
not  contract  at  all.®  The  fiction  of  the  unity  of  the  hus- 
band and  wife  never  prevailed  in  equity,'^  and  has  been 


'  Walters  v.  Jordan,  13  Ired.  (N. 

C.)  L.  361 ;   S.C.  57  Am.  Dec. 

558; 
Bell  V.  Nealy,  1  Ball.  (S.  C.)  L. 

313 ;  s.c.  19  Am.  Deo.  686. 
See  :  Cogswell  v.  Tibbetts,  3  N. 

H.  41; 
Elder  v.  Reel,  63  Pa.  St.  308  ;  s.c. 

1  Am.  Rep.  414. 

*  Hetherington  v.  Graham,  6  Bing. 

135  ;  S.C.  19  Eng.  C.  L.  69. 
'  The  husband  is  not  bound  to  take 
his  wife  back  and  forgive  her 
on  her  beconiing  repentant. 
See :  Govier  v.  Hancock,  6  T.  R. 
(6  Durnf.  &  E.)  603  ;  s.c.  3  Rev. 
Rep.  271. 

*  Barron  v.  Barron,  24  Vt.  375,  395, 

398. 
5  Wells  V.   Caywood,  3  Colo.  487, 

491  • 
Long  v.  Kinney,  49  Ind.  335,  238  ; 
O'Farrall  v.  Simplot,  4  Iowa  381, 

389; 
Scarborough    v.  Watkins,   9  B. 

Mon.  (Ky.)  540,  543  ; 
Winebrinner  v.  Weisiger,  3  T.  B. 

Mon.  (Ky.)  32,  34  ; 
Trader  v.  Lowe,  45  Md.  1,  14  ; 
Burdeno  v.   Aniperse,   14  Mich. 

91,  93  ;  s.c.  90  Am.  Dec.  325  ; 
FrisseU  v.   Rozier,   19    Mo.   448, 

449; 
Aultman  v.  Obermeyer,  6  Neb. 

360,  363 ; 
Patterson  v.  Patterson,  45  N.  H. 

164, 165  ; 
White  V.  Wager,  25  N.  Y.  328, 

329; 


Barron  v.  Barron,  34  Vt.  375, 
398; 

1  Co.  Litt.  (19th  ed.)  113a  ; 

3  Id.  187b. 

In  Scarborough  v.  Watkins, 
supra,  the  court  say  :  "  It  is  a 
maxim  of  the  common  law, 
that  the  husband  and  wife  can- 
not make  a  valid  contract  with 
each  other,  during  the  cover- 
ture. The  reason  generally 
assigned  is,  that  the  wife  hav- 
ing lost  her  legal  unity,  she 
and  her  husband  are  one  per- 
son in  legal  contemplation, 
and  it  would  be  absurd  for  any 
person  to  enter  into  a  contract 
with  himself.  This,  however, 
is  not  the  true  reason.  The  law 
does  not,  in  all  respects,  con- 
sider husband  and  wife  as  one 
person,  for  a  conveyance  of 
land  to  the  wife  vests  it  in 
her,  and  not  in  her  liusband  ; 
so  that,  in  fact,  they  are  as  it 
regards  real  estate,  for  many 
purposes,  viewed  as  two  dis- 
tinct persons.  The  true  reason 
of  the  rule  is,  that  the  wife  is 
under  the  coercion  of  the  hus- 
band, and  being  thereby  de- 
prived of  freedom  of  volition, 
should  not  be  bound  by  her 
conti-acts  with  him." 

Co.  Litt.  132,  Thomas'  edition. 
'  White  V.   Wager,  25  N.  Y.  328, 

332,  333. 
Morrison  v.  Thistle,  67  Mo.  596, 
600; 


S9G 


SEPARATION*  AGREEMENT  BARS.  [Book  ICL 


much  modified  by  statutes  in  the  various  states.^  so  that 
a  woman  can  now  contract  with  reference  to  her  statu- 
tory- or  equitable  estate,^  and  bind  it  in  equity.  Con- 
sequently the  wife's  dower  may  be  defeated,  released 
or  barred  by  her  own  acts  in  the  way  of  estoppel.^ 
The  capacity  to  contract  generally  must  be  expressly 
given  to  the  wife,*  and  her  dower  right  being  neither  a 
statutory  nor  a  separate  estate,"  but  a  right  sv.i  generis, 
arising  by  operation  of  law  from  the  marriage  relation 
itself,^  she  can  make  no  contract  ^th  reference  to  it  ex- 
cept under  the  provisions  of  a  statute  giving  her  power 
to  contract  in  all  cases,  or  else  expressly  referring  to  her 
dower  right.^  Yet  it  has  been  held  that  the  wife  may 
effectually  relinquish  her  dower  right  by  an  agreement  to 
separate,  all  post-nuptial  agreements  for  separation  and 
a  separate  maintenance  being  upheld  by  the  courts  in  this 
country  where  made  through  the  medium  of  a  trustee,® 
or  even  without  the  intervention  of  a  trustee  where  exe- 
cuted and  accepted  by  the  wife  in  heu  of  dower  ;  ®  but 


Albin  V.  Lord.  39  X.  H.  196,  204. 

The  duality  of  husband  and  wife  has 
ever  been  recognized  in  equity, 
and  in  this,  equity  follo\rs  the 
rule  of  the  civil  law  in  which 
the  fiction  of  the  unity  of  the 
hijsband  and  wife  as  one  per- 
son was  not  known. 

2  Storr  Eq.  Jur.  (13th  ed.)  g  1367. 
'  See  :  Cole  v.  Van  Riper,  44  IlL  56, 

63. 
«  See  :  Wicks   i:  Mitchell,  9  Kan. 
80,  ST; 

Tale   v.  Dederer.  68  X.  Y.  329 ; 

S.C.  22  >.  T.  451  :  TS  Am.  Dec. 

"       216;    I'?  X.   y.   265;   75  Am. 


Dec.  503  ; 
Radford  r. 

573,  661 ; 
Krouskop 

204 :  s.c. 


CarwHe,  18  W.  Ta. 


v.    Shontz,   51    Wis. 
Am.  Rep.  817;  8 
X.  W.  Rep.  241. 
s  Xelson  i:  Holley,  50  Ala.  3  : 
Farrow  v.   Farrow,  1   DeL   Ch. 

457; 
Elmendorf  r.  Lockwood,  57  X. 
T.    322  ;  S.C.   4  Lans.    i^X.   Y.) 
393 
•"  Albin  f.  Lord.  39  X.  H.  196.  204 : 
Ballin  v.  Dillare.  37  X.  Y.  35,  87. 
•  See  :  McCormick    v.   Hunter,   5S 
Ind.  186,  188 ; 


Morrison  v.   Thistle,  67  Mo.  596, 

599: 
Townsend  v.  Brown.  16  S.  C.  91. 
« Martin   r.   Martin,  22    Ala.   186, 

205. 
See  :  Ante,  g  903.  et  seq. 
'■  Martin  v.  Martin,  22  Ala.  86,  105  ; 
Stidham  v.  Mathews,  29  Ark.  650, 

657.  65S : 
Davis  V.  McDonald,  42  Ga,  205, 

207: 
Davis  r.  Davis,  61  Me.  395.  399  : 
Lathrop  r.   Foster,  51  Me.   367, 

369; 
Grove  v.  Todd,  41  Md.  633,  639  ; 

s.c.  20  Am.  Rep.  76  : 
White  V.  White.  16  X.  J.  K  (1 

Harr.)  202,   214;  s.c.   31  Am. 

Dec.  232  ; 
Conover  r.  Porter,   14  Ohio  St. 

450,4.54. 
*  Garbut   i-.    Bowlin,   Si  Mo.   214, 

217. 
'  Loud  V.  Loud,  4  Bush  (Ky.)  45S  ; 
Garbut  v.  Bowlin.  •^l  Mo.  214  ; 
Tallinger   v.  Mandeville,  113  X'. 

Y.  427. 
An  executed  agreement  fer  a  Tolnn- 

tary    settlement  by  which    the 

wife  surrenders   her  right  to 

dower   for  a  certain    sum  of 

money,  cannot  be  repudiated 
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where  the  consideration  of  the  agreement  is  the  price  of 
consent  by  the  wife  to  the  procurement  of  a  divorce,  it 
will  not  bar  the  wife's  right  of  dower  after  the  death  of 
the  husband,  because  such  an  agreement  is  void  as  being 
against  public  policy.' 

Sec.  1060.  Ante-nuptial  contract  bars  dower.— At  com- 
mon law  no  provision  or  settlement  made  prior  to  mar- 
riage by  a  man  in  favor  of  his  intended  wife  could  bar 
her  dower  rights  after  his  death,^  for  the  reason  that 


by  her  as  illegal  after  her  hus- 
band's death. 

Loud  V.  Loud,  4  Bush  (Ky.)  458  ; 

Tallinger  v.  Mandeville,  113  N. 
Y.  427. 
I  Seeley's    Appeal,  56  Conn.   202  ; 
s.c.  14  Atl.  Rep.  291 ; 

Orth  V.  Orth,  69  Mich.  158 ;  s.c. 
37  N.  W.  Rep.  67. 

Compare :  Owen  v.  Yale,  75  Mich. 
256 ;  s.c.  42  N.  W.  Rep.  817,  in 
■which  it  is  held  that  a  consent 
decree  of  divorce,  in  a  suit  by 
the  wife,  awarding  an  agreed 
amount  of  alimony  "  in  full  of 
all  claims,"  is  a  valid  contract 
for  the  amount  awarded  in  Ueu 
of  dower. 
'  Sullings  V.  Richmond,  87  Mass.  (5 
Allen)  187, 190  ;  s.c.  8  Am.  Dec. 
742; 

Vincent  v.  Spooner,  56  Mass.  (2 
Cush.)  467,  473  ; 

Gibson  v.  Gibson,  15  Mass.   105, 
110  ;  S.C.  8  Am.  Deo.  94  ; 

Hastings  v.  Dickinson,  7  Mass. 
153,  155  ;  s.c.  5  Am.  Dec.  34. 

The  court  say  in  Vincent  v. 
Spooner,  supra,  that  "  at  com- 
mon law,  a  jointure  made  to  a 
wife  before  or  after  marriage 
was  no  bar  to  her  dower.  By 
the  statute  of  27  Henry  8,  c.  10, 
§  6,  wliioh  had  always  been  in 
force  here  before  our  Revised 
Statutes,  no  jointure  is  a  bar  of 
dower,  unless  it  be  a  freehold 
estate  in  lands,  tenements  or 
hereditaments,  for  the  life  of 
the  wife  at  least,  and  which  is 
to  commence  and  take  effect, 
in  possession  or  profit,  immedi- 
ately on  the  husband's  death. 
■The  demandant's  action,  there- 
fore, would  not  be  barred  by 
the  marriage  settlement,  either 
67 


at  common  law,  or  by  the  stat- 
ute of  27  Henry  8,  c.  10." 

Settlement  providing  for  annuity. — A 
settlement  made  before  mar- 
riage, by  virtue  of  which  the 
wife  is  to  have  an  annuity  in 
lieu  of  dower,  does  not  estop 
her  from  demanding  her  dower 
after  the  death  of  her  husband 
(Gibson  v.  Gibson,  15  Mass.  106) 
unless  the  covenants  could  op- 
erate by  way  of  rebutter. 

Sullings  V.  Richmond,  87  Mass. 
(5  Allen)  187,  190;  s.c.  81  Am. 
Dec.  742. 

Citing :  Gibson  v.  Gibson,  15 
Mass.  105;  110  ;  s.c.  8  Am.  Dec. 
945; 

Hastings  v.  Dickinson,  7  Mass. 
153,  155  ;  s.c.  5  Am.  Dec.  34. 

The  validity  of  such  a  contract, 
and  the  power  of  a  court  of 
equity  to  enforce  its  specific 
performance,  has  been  recog- 
nized in  several  cases  in  Massa- 
ohimptt^ 

Jenkins  r.Holt,  109  Mass.  261 ; 

Tarbell  v.  Tarbell,  92  Mass.  (10 
Allen)  278  ; 

Sullings  V.  Richmond,  87  Mass. 
(5  Allen)  187  ;  s.c.  81  Am.  Dec. 
742; 

Miller  v.  Goodwin,  74  Mass.  (8 
Gray)  542. 

An  ante-nuptial  sgreement  relating 
to  the  rights  wliich  each  party, 
after  the  death  of  the  other, 
may  claim  in  the  estate  of  the 
deceased,  is  not  a  marriage  con- 
tract within  the  statute. 

Jenkins  v.  Holt,  109  Mass.  261. 

Exception  to  rule — Eelease  by  infant 
no  bar. — A  female  infant  con- 
templating marriage,  with  the 
consent  of  her  parent  and  guar- 
dian, gave  bond  to  release  her 
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dower  being  but  a  freehold  estate  could  not  be  barred  by 
collateral  satisfaction.^  But  the  statute  of  uses,^  modify- 
ing the  common  law  of  England  allowed  dower  to  be 
barred  by  jointure,^  made  before  marriage,  of  a  freehold 
estate  for  the  wife's  life  at  least,  to  take  effect  imme- 
diately upon  the  husband's  death  ;  but  providing  that  no 
jointure  made  during  coverture,  except  by  act  of  parlia- 
ment, should  prevent  her  from  electing  upon  the  death  of 
her  husband  to  claim  her  dower ;  and  did  not  permit 
dower  to  be  barred  by  a  collateral  satisfaction,  consisting 
of  money  or  other  chattel  interests.*  The  provisions  of 
the  statutes  of  uses  were  a  part  of  the  common  law  of 
this  country  when  independence  was  declared,^  and 
similar  statutes  have  been  passed  in  many  of  the  states 
of  the  Union.  Under  these  statutes  reasonable  ante- 
nuptial agreements  will  bar  dower,  though  not  amount- 
ing strictly  to  a  jointure;^  but  to  have  that  effect  the 
provision  must  be  fair  and  reasonable,"  and  commence 


dower  in  the  lands  of  her  in- 
tended husband,  upon  payment 
of  a  certain  sum  to  her  by  his 
executors  after  Iiis  decease. 
Upon  the  death  of  her  husband 
the  money  was  paid,  and  she, 
being  still  an  infant,  released 
her  dower.  She  married  again, 
and  her  second  husband  appro- 
priated the  money  ;  it  was  held 
that  her  right  to  dower  was  not 
barred  by  these  facts,  and  that 
she  could  bring  an  action  for 
the  same  without  offering  to 
refund  the  money. 

Shaw  V.  Boyd,  5  Serg.  &  R.  (Pa.) 
309  ;  s.c.  9  Am.  Dec.  368. 
'  Hastings  v.   Dickinson,   7    Mass. 
158,  155  ;  s.c.  5  Am.  Deo.  34. 

See:  O'Brien  v.   Elliot,   15  Me. 
125,  127  ;  s.c.  52  Am.  Dec.  137  ; 

Logan  V.  Phillips,  18  Mo.  22,  25 ; 

Jones  V.  Powell,  6  John.  Ch.  (N. 
Y.)  194, 200 ; 

Murphy  r.  Murphy,  13  Oliio  St. 
407,  409 ; 

Vernon  i\  Vernon,  4  Co.  1,  4. 
"  See  :  Stats.  27  Hen.   VIII.,  c.  10 
§§  6,  9  ; 

Britton,  Stats,  (ed.  1865),  pp.  xli, 
xlii  and  notes  ;  3  Id.  pp.  337, 
240  and  notes. 
3  See ;  Post,  1108  et  seq. 


-"  Bigelow  V.  Hubbard,  97  Mass.  195, 

197. 
See :  Jenkins  v.  Holt,  109  Mass. 

261,  263  ; 
Vernon  ■;;.  Vei'non,  4  Co.  1,  3a; 
1  Co.  Litt.  (19th  ed.)  36b. 
^  Bigelow  V.  Hubbard,  97  Mass.  195, 

197; 
Hastings  v.  Dickinson,  7  Mass. 

153  ;  s.c.  5  Am.  Dec.  34 ; 
Alex.   Brit.   Stat,   in  force,  351, 

353. 
*  See :    Andrews    v.    Andrews,     8 

Conn.  79,  85  note. 
Farrow  v.   Farrow,   1   Del.   Ch. 

457; 
Gibbon  v.  Gibbon,  40  Ga.  563  ; 
Tevis'  Exrs.  v.  McCreary,  3  Met. 

(Ky.)  151  ; 
Wetmore  v.  Kissan,  3  Bosw.  (N. 

Y.)327; 
Heald's    Petition,   33   N.   H.    (3 

Post.)  365 ; 
Mintier  v.  Mintier,  28  Ohio  St. 

307; 
Groganv.  Garrison,27  0hio  St.50; 
Stilley  V.  Folger,  14  Ohio  610. 
'  Gould's  Exrs.  v.  Womack,  2  Ala. 

83; 
Crain  v.  Cavana,  62  Barb.  (N.  Y.) 

439  ;  s.c.  36  Barb.  (N.  Y.)  413  ; 
Curry  v.  Curry,  10  Hun  (N.  Y.) 

369  ■ 
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immediately  upon  the  death  of  the  husband.^  Thus  an 
ante-nuptial  agreement  between  adults,  fairly  under- 
stood, that  each  party  releases  the  right  of  dower  in  the 
lands  and  property  of  the  other,  and  permits  the  other  to 
hold  his  or  her  separate  property  free  from  all  claims 
growing  out  of  the  marriage,  bars  the  wife's  dower.  ^ 
But  the  relation  between  betrothed  persons  is  of  so  con- 
fidential a  nature  as  to  call  for  the  exercise  of  the  utmost 
good  faith  ;  and  when  an  ante-nuptial  contract  is  set  up 
against  the  woman's  claim  of  dower,  the  burden  is  upon 
those  who  allege  to  affirmatively  prove  that  the  husband 
acted  in  perfect  good  faith,  and  took  no  advantage  of  his 
influence  or  knowledge,  and  that  the  contract  was  fair, 
adequate  and  equitable.^ 
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McCartee  v.  Teller,  3  Paige  Ch. 
(N.  Y.)  511 ; 

Grogan  v.  Garrison,  27  Ohio  St. 
50. 

Thus  an  ante-nuptial  agreement 
by  a  woman  on  the  eve  of  her 
marriage  that  she  will  not  claim 
her  dower  in  the  event  of  her 
intended  marriage,  will  not  bar 
dower  unless  founded  upon  a 
consideration  of  some  provision 
for  her  in  lieu  of  dower. 

Curry  v.  Curry,  10  Hun  (N.  Y.) 
369; 

McCartee  v.  TeUer,  3  Paige  Ch. 
(N.  Y.)  511. 

The  pecuniary  provision  in  an  ante- 
nuptial contract  barring  dower 
may  consist  either  in  realty  or 
personalty  (Farrow  v.  Farrow, 
1  Del.  Ch.  457  ;  Tavis's  Exrs. 
V.  McCreary,  3  Met.  (Ky.)  151), 
or  a  sum  of  money  (Findlay's 
Exrs.  V.  Findlay,  10  Gratt. 
(Va.)  434);  but  a  gift  of  money 
must  be  designed  and  accepted 
as  an  equivalent  for  dower  in 
order  to  be  an  effectual  bar 
thereto. 

O'Brien  v.  Elliot,  15  Me.  125  ; 
s.c.  53  Am.  Dec.  137. 

An  annuity  has  heen  held  to  be  no  bar 
to  dower,  although  the  widow 
covenants  not  to  demand 
dower. 

See :  Gibson  v.  Gibson,  15  Mass. 
106; 


Hastings  v.   Dickinson,  7  Mass. 

153  ;  s.c.  5  Am.  Dec.  31. 
'  McCartee  v.  Teller,  3   Paige  Ch. 

(N.  Y.)  511. 
See  :  Crain  v.  Cavana,  63  Barb. 

(N.  Y.)  109  ;  s.c.  86  Barb.  (N. 

Y.)  413. 
The  pecuniary  provision   which  is 

provided    must  be  something 

that  she  can  take  and  enjoy 

after  the  death  of  her  husband, 

to  take  effect  in  possession  or 

profit     immediately     on     his 

death. 
Crain  v.  Cavana,  36  Barb.  (N.  Y.) 

104,  413. 
Citing  :    McCartee    v.   Teller,    3 

Paige  Ch.  (N.  Y.)  511, 
The  agreement  must  be  fiiUy  executed, 

however, 
Johnson  v.  Johnson,  30  Mo.  73  ; 

s.c.  77  Am.  Dec.  598  ; 
Murphy  t).Murphy,13  Ohio  St. 403. 
=  Barthe'y.  Lines,  118  111.  374;  s.c. 

59  Am.  Rep.  374  ;  7  N.  E.  Rep. 

679; 
McGee  v.  McGee,  91  111.  548  ;  s.c. 

10  Cent.  L.  J.  26. 
3  Shea's  Appeal,  121   Pa.    St.  303 ; 

s.c.  15  Atl.  Rep.  639;  1  L.  R. 

A.  443. 
Where  a  marriage  contract  is  set  up 

to  defeat  widow's  right  of  dower, 

its  existence  and  contents  must 

be  clearly  proved. 
In  re  Gangwere's  Estate,  14  Pa. 

St.  417  ;  s.c.  53  Am.  Dec.  554. 
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the  only  method  in  which  a  wife's  dower  could  be  barred 
by  an  act  of  the  wife,  in  the  lifetime  of  the  husband, 
was  by  levying  a  fine  ^  or  suffering  a  common  recovery  ^ 
either  alone  or  in  conjunction  with  her  husband.^  This 
method  of  barring  the  wife's  dower  never  obtained  in 
this  country  where,  from  the  earliest  time,  it  has  been 
customary  to  bar  the  wife's  dower  by  her  joining  in  her 
husband's  deed,  with  a  view  thereby  of  barring  dower.* 
But  the  wife's  right  of  dower  does  not  pass  as  incident  to 
the  husband's  estate  merely  by  her  joining  in  his  deed  ^ 
with  him.^  She  can  only  be  divested  of  her  dower  by  a 
deed  ''  properly  executed  and  duly  acknowledged  ;  ^  where 
the  deed  is  not  so  executed  and  acknowledged,  it  will  be 
wholly  inoperative  as  to  her,  and  is  to  be  treated  as  if  she 
had  not  been  a  party  to  it.'  The  wife's  right  of  dower 
can  only  be  barred  by  apt  words,  ^'^  mere  supposed  inten- 
tion not  manifested  by  the  words  of  the  deed  not  being 
sufficient  for  that  purpose. ^^  Thus  the  mere  joinder  of  the 
wife  in  the  deed  of  her  husband,  where  there  are  no 
words  in  the  instrument  manifesting  an  intention  that 
the  dower  should  be  barred  thereby,  will  not  have  the 
effect  of  releasing  the  wife's  dower  to  the  purchaser  ;  ^ 


'  See  :  Ante,  §§  531,  532.  Lufkin  v.  Curtis,  13  Mass.  233 ; 

^  See  :  Ante,  §  538  et  seq.  Catlin  v.  Ware,  9  Mass.  220 ;  s.c. 

3  Lampel's  Case,  10  Co.  49 ;  6  Am.  Dec.  56. 

Portington's  Case,  10  Co.  43.  Thus  it  is  said  in  the  case   of 

''  Fowler  v.  Shearer,  7  Mass.  14.  Swaine  v.  Ferine,  5  John.  Ch. 

See  :   French  v.   Peters,  S3  Me.  (N.  Y.)  482 ;   s.c.  9  Am.  Dec. 

396  ;  318,  tliat  a  wife  who  has  joined 

Lufkin  V.  Curtis,  13  Mass.  233  ;  her  husband    in    a    mortgage 

Elmendorf  v.  Lockwood,  57  N.  must  release  her  claim  in  the 

Y.  322  ;  equity   of   redemption    before 

Williams  v.  Robson,  6  Ohio  St.  she  can  be    barred  of  dower 

510,  514 ;  therein. 

Powell  V.  Monson  &  Brimfleld  "  Davis    v.   Bartholomew,  3    Ind. 

Manf.  Co.,  3  Mass.  C.  C.  347  ;  485  ; 

s.c.  Fed.  Cas.  No.  11,  357.  Lathrop  v.  Foster,  51  Me.  367  ; 
'  See  :  Post,  §  1063.  Lufkin  v.  Curtis,  13  Mass.  233  ; 
«  Wiley  V.  Wiley,  13  C.  P.  308.  Catlin  v.  Ware,  9  Mass.  218  ;  s.c. 
'  See  :  Post,  S  1068.  6  Am.  Dec.  56. 
8  See :  Post,  §  1063.  And  this  is  true  even  though  the 
'  Grove  v.  Todd,  41  Md.  633  ;  s.c.  deed  contains  a  warranty. 
20  Am.  Rep.  76  ;  Westfall  v.  Lee,  7  Iowa  12  ; 
Steffy  V.  StefEy,  19  Md.  5  ;  Stevens  v.  Owens,  35  Me.  94. 
Johns  V.  Eeardon,  11  Md.  465.  Thus  it  has  been  held  that  a  deed 
'»  See  :  Posf,§  1068.  will  not  bar  dower  where  the 
"  Leavitt  V.  Lamprey,  30  Mass.  (13  wife  merely  joins  in  the  cove- 
Pick.)  382  ;    s.c.  23  Am.  Dec.  nants  and  signs  (Davis  v.  Bar- 
685 ;  tholomew,   3  Ind.   485  ;   Com- 
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and  merely  signing  and  sealing  the  deed  of  the  husband 
does  not  sufficiently  manifest  an  intention  to  bar  the 
wife's  right  of  dower.  ^  But  when  barring  the  wife's 
right  of  dower  it  is  not  necessary  that  the  word  dower  be 
mentioned  by  name  in  the  body  of  the  deed,  it  is  sufficient 
if  expressions  are  used  that  will  cover  it,^  or  that  she 
unites  in  the  grantor's  part  of  the  deed  :  ^  and  it  has  been 
said  that  proper  words  of  grant  need  not  be  used  where 
the  attestation  clause  recites  that  the  deed  has  been 
signed  by  the  wife  in  testimony  of  her  release  of  dower.* 

Sec.  1062.  Same— Execution  by  wife.— Where  a  married 
woman  of  full  age,^  and  sufficient  mental  capacity,  with- 
out duress  or  misrepresentation  as  to  the  nature  of  the 
instrument,  joins  in  a  deed  of  her  husband  and  releases 
her  dower,  and  suffers  it  to  be  delivered  to  the  grantee, 
this  will  effectually  bar  her  right  to  dower  ; "  but  a  wife's 


pare :  Edwards  v.  Sullivan,  20 
Iowa  500);  or  is  mentioned 
only  in  the  clause  describing 
the  parties  to  the  deed  and  in 
the  attesting  clause,  no  terms 
being  employed  which  touch 
dower  (McFarlane  v.  Febeger's 
Heirs,  7  Oliio  194;  Carter  v. 
Goodin,  3  Ohio  St.  75);  or 
where  the  wife's  signature  is 
said  to  be  in  "  token  of  assent " 
(Leavitt  v.  Lamprey,  30  Mass. 
(13  Pick.)  382),  or  "  in  token  of 
free  consent." 

Stevens  v.  Owens,  25  Me.  94 
'  Cox  V.  Wells,  7  Blackf.  (Ind.)410. 

The  Ifew  HampsMre  doctrin*,  how- 
ever, seems  to  be  otherwise. 

See:  Burge  v.  Smith,  27  N.  H. 
333 ' 

Dustin  V.  Steele,  27  N.  H.  431. 
^  See  :  Gillian  v.  Swift,  14  Hun  (N. 

Y.)  574. 
2  Smith  V.   Handy,   16    Ohio   191, 

200. 
*  Usher  v.  Eiohardson,  29  Me.  445  ; 

Frost  V.  Deering,  21  Me.  156  ; 

Learned  v.  Cutler,  85  Mass.  (18 
Pick.)  9  ■ 

Steams  v.  Swift,  25  Mass.  (8 
Pick.)  533. 

A  deed  by  the  husband  owning 
the  fee  in  which  the  wife  is 
joined,  which  contains  the 
usual    full    covenants    and   is 


properly  acknowledged,  but 
the  usual  words  "dower  and 
right  of  dower"  are  omitted, 
and  there  are  no  other  words 
wliich  might  op<'rate  as  a  re- 
lease eo  nomine,  bars  the  wife's 
right  of  dower. 

See :  Witter  v.  Briscoe,  18  Ark. 
433; 

Dentzel  v.  Waldie,  30  Cal.  149  ; 

Prather  v.  McDowell,  8  Bush. 
(Ky.)  46 ; 

Stevens  v.  Owens,  25  Me.  94  ; 

Greenough  i\  Turner,  77  Mass. 
(11  Gray)  333 ; 

Wales  V.  Coffin,  45  Mass.  (13 
Allen)  218  ; 

Melvin  v.  Proprietoi-s,  33  JIass. 
(16  Pick.)  137  ; 

Burge  V.  Smith,  27  N.  H.  338 ; 

Dustin  V.  Steele,  27  N.  H.  481 ; 

Elmendorf  u  Lockwood,  57  N. 
Y.  332;  s.c.  4  Lans.  (N.  Y.) 
498; 

Allen  V.  Eeynolds,  36  N.  Y.  Supr. 
Ct.  (3  Jones  &S.)  297.  298; 

Smith  V.  Handy,  16  Ohio  191 ; 

McFarland  v.  Febeger's  Heirs,  7 
Ohio  194  ; 

Laughlin  v.   Fream,  4  W.   Va. 

333 

5  See  :  Post,  §  1064. 

«  She  cannot  afterwards  avoid  the 

deed  on  the  ground  that  she 

was  induced  to  execute  it  by 
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right  of  dower  is  not  barred  by  her  signing,  sealing  and 
acknowledging  her  husband's  deed,  where  her  name  is  not 
mentioned  in  the  body  of  the  instrument.^  Thus  where 
an  inchoate  right  of  dower  in  land  becomes  merged  in 
the  fee  and  vested  in  the  wife,  if  she  conveys  the  land  she 
cannot  claim  dower  therein  after  the  death  of  her  hus- 
band ;  2  where  the  wife  has  been  deserted  by  her  husband, 
and  after  the  presumption  of  his  death  arises,  because  of 
his  continued  absence,  she  may  bar  her  right  of  dower  by 
joining  with  his  children  in  a  conveyance  of  his  land  ;  ^ 
by  joining  in  a  deed  with  her  husband's  attorney  in  fact ;  * 


fraud  or  undue  influence  of 
her  husband,  or  of  another  co- 
grantor,  without  showing  that 
the  grantee  knew  of  or  partici- 
pated in  the  fraud. 

White  V.  Graves,  107  Mass.  335  ; 
S.C.  9  Am.  Rep.  38. 
I  Chase's  Case,  1  Bland  Ch.  (Md.) 
206  ;  s.c.  17  Am.  Dec.  277  ; 

Wildes  V.  Vanvoorhis,  81  Mass. 
(1.5  Gray)  139,  144 ; 

Greenough  v.  Turner,  77  Mass. 
(11  Gray)  333,  384  ; 

Hubbard  v.  Knous,  69  Mass.  (3 
Gray)  568 ; 

Harper  v.  Gilbert,  59  Mass.  (5 
Cush.)  417,  418  ; 

Leavitt  V.  Lamprey,  30  Mass.  (13 
Pick.)  383;  s.c.  23  Am.  Dec. 
685; 

Catlin  V.  Ware,  9  Mass.  318  ;  s.c. 
6  Am.  Dec.  56  ; 

Carter  v.  Goodin,  3  Ohio  St.  75, 
78; 

Smith  V.  Handy,  16  Ohio  191,  200; 

McFarlan  v.  Febeger's  Heirs,  7 
Ohio  Ft.  I.  194  ;  g.c.  28  Am. 
Deo.  633. 

See  :  Ante,  §  1061,  p.  900,  foot- 
note 13. 

In  Greenough  v.  Turner,  77  Mass. 
(11  Gray)  334,  the  court  say  that 
to  bar  dower  the  wife  ' '  must 
not  only  join  with  her  hiisband 
in  a  deed  of  conveyance,  by 
executing  the  deed,  but  the 
deed  so  executed  must  contain 
apt  words  of  grant  or  release 
by  her,  *****  the  court 
would  not  inquire  into  her  in- 
tention in  joining  in  the  deed 
with  her  husband  if  that  inten- 
tion was  not  manifested  by  the 
deed  itself." 

Correcting  former  deed  of  husband. — 


Wife's  dower  is  not  released  by 
her  joining  in  her  husband's 
deed  to  correct  a  former  con- 
veyance by  him  alone,  the  only 
words  denoting  her  assent  be- 
ing "In  witness  whereof  I," 
the  husband,  "with  S.,  my 
wife,  in  token  of  her  assent 
thereto,  have  hereunto  set  our 
hands  and  seals." 

Leavitt  v.  Lamprey,  30  Mass.  (13 
Pick.)  838  ;  s.c.  33  Am.  Dec.  685. 
'  Youman  v.  Wagener,  30  S.  C. 
303  ;  s.c.  9  S.  E.  Rep.  106  ;  3  L. 
R.  A.  447. 
5  Eozenthal  v.  Mayhugh,  33  Ohio 
St.  155. 

Married  woman  living'  apart  from  her 
husband — In  New  Jersey  it  is  pi-o- 
vided  by  statute  that  a  woman 
living  separate  and  apart  from 
her  husband  by  virtue  of  a  de- 
cree obtained  on  her  applica- 
tion, and  entitled  to  alimony, 
may  release  her  dower  right  by 
separate  deed. 

N.  J.  Rev.  Stat.  1877,p.  639,  pi.  17. 
*  Under  a  statute  which  prescribes 
that  a  right  of  dower  may  be 
barred,  either  by  a  joinder  of  a 
married  woman  in  her  hus- 
band's conveyance,  or  by  her 
joining  in  the  husband's  power 
of  attorney  to  convey.  Joinder 
in  deed  with  husband's  attorney 
bars  dower. 

Glenn  v.  Bank  of  U.  S.,  8  Ohio 
73  ;  s.c.  31  Am.  Dec.  439. 

Wife's  attorney  in  fact  joining  in  hus- 
band's deed. — In  the  absence  of 
statutory  provisions  providing 
therefor  it  is  thought  that  a 
wife's  dower  rights  cannot  be 
barred  by  act  of  her  attorney 
in  fact  joining  in  her  husband's 
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and  by  joining  in  a  deed  of  conveyance  by  the  guardian 
of  her  insane  husband,  acting  under  an  order  of  court.  ^ 


Sec.  1063.  Same— Acknowledgment  by  wife. —An  acknowl- 
edgment by  a  wife  of  a  deed  in  the  form  prescribed  by 
statute,  passes  her  interest  in  the  land  and  bars  her 
dower  as  effectually  as  a  fine  would  do,^  in  all  cases 
where  the  deed  is  valid  and  conveys  the  title  of  the  hus- 
band.^ Where  an  acknowledgment  is  required  by  statute, 
this  constitutes  such  acknowledgment,  a  substantial  part 
of  the  deed,  and  where  the  acknowledgment  is  defective, 
it  will  not  bar  the  wife's  dower.*  In  order  to  bar  the 
wife's  dower  interest  she  must  not  only  acknovfledge  the 
deed,  but  it  must  be  done  in  the  mode  or  manner  pointed 
out  by  the  particular  statute,  and  duly  certified  by  the 
proper  officer.^    Thus  it  has  been  said  that  the  acknowl- 


deed  for  the  reason  that  a  mar- 
ried ■woman  could  not  at  com- 
mon law  act  by  attorney. 
See :  Lev/is  v.  Coxe,  5  Harr.  (Del.) 
401. 

'  Rannells  v.  Gerner,  9  Mo.  App. 
506. 

'  Chase's  Case,  1  Bland  Ch.  (Md.) 
306 ;  s.c.  17  Am.  Dec.  277.  In 
this  case  the  court  say:  "The 
acknowledgment  of  a  /eme 
covert  to  a  deed,  as  prescribed 
by  the  act  of  assembly,  it  is 
obvious,  was  introduced  as  sub- 
stitute for  a  fine  ;  and  although 
a  deed  of  bargain  and  sale  so 
acknowledged  will  not,  like  a 
fine,  as  relates  to  the  interests 
of  third  persons,  work  a  discon- 
tinuance (Lawrence  v.  Hiester, 
3  Har.  &  J.  (Md.)  377  ;  Mason's 
Lessee  v.  Sexton,  1  Har.  & 
McH.  (Md.)275;  Nicholson's 
Lessee  v.  Hemsley,  3  Har.  & 
McH.  409),  yet  as  regards  the 
feme  covert  herself,  it  as  effect- 
ually and  to  a  like  extent, 
passes  her  interest  as  a  fine. 
Colgate  V.  O  wing's  Case,  1 
Bland.  Ch.  (Md.)  370 ;  s.c.  17 
Am.  Dec.  311." 

2  A  wife's  relinquishment  is  inoperative 
to  bar  -lower  where  the  husband's 
deed  is  ineffectual  to  convey 
title. 
Smith  V.  Howell,  53  Ark.  379  ; 
S.C.  13  8.  W.  Eep.  939. 


See  :  1  Ballard's  An.  L.  R.  Prop. 

696,  §  497. 
*  Stidhami'.  Matthews,  29  Ark.  650  ; 
Sheppard  v.  Wai-dell,  1  N.  J.  L. 

(Coxe)  452 ; 
Moore  v.  Thomas,  1  Greg.  201  ; 
Kirk  V.  Dean,  2  Binn.  (Pa.)  341 ; 
Hepburn  v.   Dubois's  Lessee,  37 

U.  S.  (12  Pet.)  345  ;  bk.  9  L.  ed. 

1111; 
EUiot  V.  Piersol,  2«  TJ.  S.  (1  Pet.) 

328 ;  bk.  7  L.  ed.  165. 
5  Lewis  V.  Coxe,  5  Harr.  (Del.)  403  ; 
Clark  V.  Redman,  1  Blackf.  (Ind.) 

379-; 
Rogers  v.  Woody,  23  Mo.  548 ; 
Sheppard  v.  WardeU,  1  N.  J.  L. 

(Coxe)  452 ; 
Kirk  V.  Dean,  3  Binn.  (Pa.)  341 ; 
Thompson  v.  Morrow,  5  Serg.  & 

R.  (Pa.)  389 ;  s.c.  9  Am.  Dec. 

338; 
Scanlan  v.  Turner,  1  Bailey  (S. 

C.)  L.  431. 
Acknowledgment  on    different    days 

will  not  effect  the  validity  of 

the  instrument. 
Frost  V.  Deerjng,  21  Me.  156 ; 
Williams  v.  Robson,  6  Ohio  St. 

510. 
A  release  written  on  the  same  paper 

and  under  the  same  signature  to 

the  deed  whereby  the  wife  exe- 
cutes a  release  of  dower  will 

be  considered  as  one  with  the 

body  of  the  deed,  constituting 

a  good  bar. 
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edgment  of  a  deed  by  a  husband  and  wife  in  which  the 
wife  states  that  "  she  executed  the  deed  freely"  does  not 
effect  a  relinquishment  of  her  dower.  ^ 

Sec.  1054.  Same— Same— Defective  acknowledgment— Cura- 
tive statutes.— Where  a  wife  joins  in  her  husband's  deed 
for  the  purpose  of  releasing  her  dower,  but  the  deed  is  so 
defectively  acknowledged  as  to  be,  under  the  then  exist- 
ing law,  inoperative  and  void  as  to  her  ;  and  subsequently, 
after  the  husband's  death,  the  legislature  enacts  that  all 
deeds  having  such  defects  in  the  acknowledgments  shall 
be  as  valid  to  all  intents  and  purposes  as  though  regularly 
acknowledged  ;  such  subsequent  legislation  revives  and 
validates  the  deed  as  against  the  wif  e.  ^  The  constitution- 
ality of  such  remedial  legislation  has  been  drawn  in 
question  and  upheld  upon  the  ground  that  it  is  supposed 
not  to  operate  upon  a  deed  or  contract  by  changing  it, 
but  upon  a  mode  of  proof  only.^ 

Sec.  1065.  Same— Where  wife  an  infant.— It  is  a  general 
rule  of  law  that  in  the  absence  of  statutory  enactments 
givitig  her  the  power,  a  relinquishment  of  dower  by  an 
infant  feme  covert  is  not  binding  upon  her,  and  may  be 


Dundas  v.  Hitchcock,  53  U.  S.  12  ^  Grove  v.  Todd,  41  Md.  643  ;  s.c. 

How.  356  ;  bk.  13  L.  ed.  978.  30  Am.  Rep.  76. 

A  separate  release,  written  upon  ^  Grove  v.  Tocfd,  41  Md.  643 ;  s.c. 

the  back  of  the  husband's  deed,  20  Am.  Rep.  76  ; 

does  not  bar  the  wife's  right  of  Chestnut  v.  Shane's    Lessee,   16 

dower  unless  he  joins  in  it.  Ohio  599  ;  over-ruling  Selliman 

French  v.  Peters,  33  Me.  396.  v.  Cummins,  13  Ohio  116  ;  Les- 

1  Thomas  v.  Hesse,  34  Mo.  13  ;  s.c.  sees    of  Good    v.   Zercher,    12 

84  Am.  Dec.  66.  Ohio  364,  and  Meddock  v.  Wil- 

See  :  Post.  %  1068.  hams,  12  Ohio  377  ; 

Certificate  of  acknowledgment — State-  Shonk    v.    Brown,   61     Pa.     St. 

ment  that  wife  released  dower. —  331  ; 

In  Thornton  v.  National  Ex-  Journeay  v.  Gibson,  56  Pa.   St. 

change  Bank,  71  Mo.  331  it  is  57  ; 

said  that  where  in  conveyance  Tate  v.  Stooltzfoos,  16  Serg.  &  R. 

by  husband  and  wife  the  cer-  (Pa.)  35  ; 

tificate  of  acknowledgment  of  Underwood  v.  Lilly,  10  Serg.  & 

the  wife  upon  private  examina-  R.  (Pa.)  101 ; 

tion  states  that  she  executed  Watson  ■;;.   Mercer,   83  U.  S.  (8 

the  deed  and  relinquished  her  Pet.)  88  ;  bk.  8  L.  ed.  876  ; 

dower  is  sufficient  to  pass  a  fee  Raverty  v.  Fridge,  3  McL.  C.  C. 

interest  of  the  wife.  230  ;  s.c.  Fed.  Cas.  No.  11,  587. 

Citing :  Thomas  v.  Hesse,  34  Mo.  Compare  :  RusseU  v.  Rumsey,  35 

13  ;  s.c.  84  Am.  Dec.  66.  lU.  362. 
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avoided  after  the  death  of  her  husband,^  without  any 
specific  act  disaffirming  her  deed  before  bringing  suit,^  or 
repaying  any  part  of  the  purchase  money  paid  to  her 
husband  by  his  vendees.^  By  statute  in  some  of  the 
states,  a  married  infant  is  permitted  to  release  or  convey 
her  dower,  and  join  with  her  husband  in  a  release  or 
conveyance.* 


Sec.  1066.  Same  —  Defeating  conveyance  by  paramount 
title,  etc.— EfiFect.— A  wife's  dower  is  not  released  by  her 
joining  in  her  husband's  deed  where  such  deed  is  sub- 
sequently set  aside  by  a  paramount  title,  or  as  fraudulent 
and  void  as  against  creditors.^    The  reason  for  this  is  the 


Confirming  acts  are  common  says  the 
supreme  court  of  Pennsylvania 
in  Underwood  v.  Lilly,  10  Serg. 
&  R.  (Pa.)  101.  "Deeds  ac- 
knowledged, defectively  by 
femes  covert  proceedings,  and 
judgments  of  commissioners 
and  justices  of  the  peace,  who 
were  not  commissioned,  agree- 
ably to  the  Constitution,  or 
when  their  power  ceased  on  the 
division  of  counties  until  a  new 
appointment.  Retrospective 
laws  which  only  vary  the 
remedies,  divest  no  riglit,  but 
merely  cure  a  defect  in  pro- 
ceedings otherwise  fair,  the 
omission  of  formalities,  which 
do  not  diminish  existing  obli- 
gations, contrary  to  their  situa- 
tion, when  entered  into. 
These,  and  several  like  acts, 
are  clearly  constitutional.  I 
have  seen  no  reason  to  change 
that  opinion.  I  will  just  add, 
that  it  is  an  abuse  of  terms  to 
contend  that  this  is  an  act 
divesting  vested  rights.  Such 
acts  would  be  odious  and  un- 
just as  well  as  unconstitutional ; 
for  it  is  not  intended,  by  a 
vested  right,  that  it  shall  be  a 
right  to  do  wrong ;  to  take 
advantage  of  a  mere  slip  in 
form,  when  the  transaction  is 
a  bona  fide  one,  and  to  avoid 
an  honest  conveyance,  fairly 
acknowledged,  in  the  hands  of 
an  innocent  purchaser." 
1  Oldham  v.  Sale,  1  B.  Mon.  (Ky.) 
76; 
Adams  v.  Palmer,  51  Me.  480  ; 


Markham  v.  Merrett,  8  Miss.  (7 

How.)  76  ; 
Sandford  v.  McLean,  3  Paige  Ch. 

(N.  Y.)  117  ; 
Bool  V.  Mix,  17  Wend.  (N.  Y.) 

119; 
Priest  V.  Cummings,  16  Wend. 

(N.  Y.)  617  ; 
Hughes  V.  Watson,  10  Ohio  127. 
2  Hughes  V.  Watson,  10  Ohio  127  ; 

Drake  v.  Ramsay,  5  Ohio  253. 
'  Markham  v.  Merrett,   8  Miss.   (7 

How.)  76. 
■■  Adams  v.  Palmer,  51  Me.  480. 
See :  Robinson  v.  Moon,  50  Ala. 

341. 
5  Malloney  v.  Horan,  49  N.  Y.  Ill  ; 

s.c.  10  Am.  Rep.  335. 
A  wife  cannot  execute  a  valid  release 

of  her  dower  in  the  real  estate  of 

her  husband  in  any  other  way 

than  by  joining  with  him  in 

the  conveyance  to  a  third  per- 
son. 
Malloney  v.  Horan,  49  N.  Y.  Ill ; 

s.c.  10  Am.  Rep.  335. 
Citing:    Kay  v.   Jones,   7  J.   J. 

Marsh.  (Ky.)  38  ; 
Richardson  v.  Wymans,  62  Me. 

280; 
Harriman  v.  Gray,  49  Me.  547  ; 
Walker  v.  Walker,  101  Mass.  169, 

172; 
Robinson  v.   Bates,   44  Mass.  (3 

Met.)  43 ; 
Stinton  v.  Sumner,  9  Mass.  149  ; 

s.c.  6  Am.  Dec.  49  ; 
Carson  v.  Murray,  3  Paige  Ch. 

(N.  Y.)  482,  483  ; 
Ridgway  v.  Masting,  23  Ohio  St. 

294. 
The  New  York  Court  of  Appeals  say 
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fact  that  the  joining  by  a  married  women  with  her  hus- 
band in  a  deed  or  mortgage  of  his  lands  does  not  operate, 
as  to  her,  by  way  of  passing  an  estate,  but  inures  simply 
as  a  release  to  the  grantee  of  the  husband,  of  her  future 
contingent  right  of  dower  in  the  granted  or  mortgaged 
premises,  in  aid  of  the  title  or  interest  conveyed  by  his 
deed  or  mortgage.^  Her  release  attends  the  title  derived 
from  the  husband  and  concludes  her  from  claiming 
dower  in  the  premises  as  against  the  grantee  or  mortgagee, 
so  long  as  there  remains  a  subsisting  title  or  interest 


in  the  case  of  Malloney  v. 
Horan,  49  N.  Y.  Ill;  s.c.  10 
Am.  Rep.  335,  339,  that  the  re- 
lease must  at  all  events  accom- 
pany or  be  incident  to  the  con- 
veyance of  another.  And  the 
right  of  dovcer  again  attaches, 
upon  a  reconveyance  of  the 
real  estate  to  the  husband,  or 
upon  his  becoming,  in  any 
other  manner,  vested  in  his 
own  riglit,  with  the  title  there- 
to. 
Carson  v.  Murray,  3  Paige  Ch. 
(N..  Y.)  483.  And  inasmuch 
as  the  release  of  dower  to  be 
operative,  must  be  in  conjunc- 
tion with  a  conveyance  or 
other  instrument  which  trans- 
fers a  title  to  the  real  estate,  it 
follows  that  if  the  conveyance 
or  instrument  is  void,  or 
ceases,  for  any  reason,  to  be 
operative,  and  no  title  has 
passed,  or  none  remained,  the 
release  of  dower  does  not,  after 
that,  operate  against  the  wife, 
and  she  is  again  clothed  with 
the  right  which  she  had  re- 
leased. Such  is  the  familiar 
case  of  a  wife  joining  with  her 
husband  in  the  execution  of  a 
mortgage,  and  thereby  releas- 
ing lier  right  of  dower.  On 
the  satisfaction  of  the  mort- 
gage her  right  is  restored. 
And  so  when  a  deed  has  been 
executed  by  the  husband  with 
full  covenants,  in  which  the 
wife  has  joined,  releasing  her 
dower,  and  afterward  the 
grantee  has  sued  for  a  breach 
of  covenants,  and  has  recovered 
full  damages,  it  has  been  held, 
the  husband  dying,  that  the 
widow  has  a  right  of  dower  in 


the  premises. 

Stinson  v.  Sumner,  9  Mass.  143  ; 
s.c.  6  Am.  Dec.  49. 

The  ground  upon  which  that 
decision  is  placed  comports 
with  reason.  It  is,  that  the 
judgment  in  an  action  on  the 
covenants  in  a  deed  goes  upon 
the  ground  that  nothing  has 
passed  by  it  to  the  grantee. 
If  nothing  has  passed  by  it  to 
the  grantee,  then  the  grantor 
has  retained  all  that  which  he 
had  when  he  executed  the 
deed.  And  the  wife  of-  the 
grantor  retains  with  him,  all 
that  she  had.  The  principle 
which  governs  is  this :  The 
release  of  an  inchoate  right  of 
dower  which  a  married  woman 
makes  by  joining  in  a  convey- 
ance with  her  husband,  oper- 
ates against  her,  only  by  estop- 
pel. An  estoppel  must  Be 
reciprocal,  and  binds  only  in 
favor  of  those  who  are  privy 
thereto.  A  release  of  dower 
can  be  availed  of  then,  only 
by  one  who  claims  under  the 
very  title  which  was  created 
by  the  conveyance  with  which 
the  release  is  joined.  A  release 
to  a  stranger  of  that  title  does 
not  extinguish  the  right  to 
dower. 

Harriman  v.  Gray,  40  Me.  537. 
1  Hinoholiflfe  v.  Shea,  34  Hun  (N. 
Y.)  365  ;  s.c.  84  Alb.  L.  J.  396. 

The  release  of  au  inchoate  right  of 
dower  which  a  married  woman 
makes  by  joining  a  convey- 
ance with  her  husband,  oper- 
ates against  her  only  by 
estoppel. 

Malloney  v.  Horan,  49  N.  Y,  111 ; 
s.c.  10  Am.  Rep.  835. 


Chap.  XVIII.  §§  1067,  1068.]  POWER  OF  RELEASE— MODE.  907 

created  by  his  conveyance.  When  the  husband's  deed  is 
avoided,  or  ceases  to  operate,  as  when  it  is  set  aside  at 
the  instance  of  creditors,  or  is  defeated  by  a  sale  on  exe- 
cution under  a  prior  judgment,  the  wife  is  restored  to 
her  original  situation,  and  on  the  death  of  her  husband 
she  may  recover  dower  as  though  she  had  never  joined 
in  the  conveyance.^ 

Sec.  1067.  Same— Power  of  release.— Dower,  as  we  have 
already  seen,^  is  favored  by  law,^  but  where  a  married 
woman,  for  a  fair  and  adequate  consideration,  re- 
linquishes her  right  to  dower,  she  will  not  be  permitted 
to  repudiate  her  contract,  after  her  husband's  death  ;  * 
for  although  the  right  of  dower  be  restricted  to  those 
lands  of  which  the  husband  dies  seized,  yet  the  right 
accrues,  as  by  common  law,  at  the  time  of  the  marriage  ; 
and  for  that  reason  the  wife  may,  during  coverture,  re- 
lease it  by  apt  words.®  This  release  must  be  made  in  the 
mode  prescribed  by  statute,'^  and  may  be  executed  either 
before '  or  after  marriage. 

Sec.  1068.  Same— Mode  of  release.— A  married  woman, 
in  the  lifetime  of  her  husband,  can  bar  her  dower  in  no 
other  mode  than  that  prescribed  by  statute ;  ®  the  re- 

'  Littlefieia  v.  Croker,  30  Me.  192  ;  Blain  v.  Harrison,  11  111.  384 ; 

Robinson  v.   Bates,  44  Mass.   (3  Fisher  v.  Grimes,  9  Miss.  (1  Smed. 

Met.)  40,  43;  &  M.)  107  ; 

Malloney  v.  Horan,  49  N.  Y.  Ill ;  Clowes  v.  Dickenson,  5  John.  Ch. 

S.C.  10  Am.  Rep.  335  :  (N.  Y.)  235,  346  ; 

Hinchcliffe  v.  Shea,  34  Hun  (N.  Douglass  v.  McCoy,  5  Ohio  532. 

■  Y.)  365  ;  s.c.  34  Alb.  L.  J.  396 ;  ■'  See  :  Ante,  §  893. 

Kitzmiller  v.  Van  Rensselaer,  10  ''  Lively  v.   Paschal,   35    Ga.   218  ; 

Ohio  St.  63.  s.c.  89  Am.  Dec.  383. 

Wife's  release  not  an  alienation. —  ^  At  least  not  without  restoring  the 

The  law  regards  the  act  of  the  consideration  received  by  her 

wife  in  joining  in  the  deed  or  together     with     the     interest 

mortgage,  not  as  the  alienation  thereon  from  the  time  of  its 

of  an  estate,  but  as  the  renun-  receipt. 

elation  of  her  inchoate  right  of  Lively  v.  Paschal,   35  Ga.   218 

dower  in  favor  of  the  grantee  s.c.  89  Am.  Dec.  283. 

or  mortgagee  of  her  husband,  ^  Atwater     v.     Butler,     (Tenn.) 

in  and  to  the  title  or  interest  6  Cent.  L.  J.  487  ; 

created     by    his    conveyance.  McKinley    v.    Kuntz,    (Tenn.) 

For  this  reason  her  act  in  join-  6  Cent.  L.  J.  488. 

ing  in  the  conveyance  becomes  "  See  :  Post,  §  1068. 

a  nullity,   and  whenever    the  '  See  :  Ante,  §  1060. 

title  or  interest  to  which  the  «  Mason  v.   Mason,   140  Mass.   63 ; 

renunciation  is  incident,  fails,  s.c.  3  N.  E.  Rep.  19  ;  IN.  Eng. 

it  is  defeated.  Rep.  106. 
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quisites  to  bar  a  wife's  rights  of  dower  vary  with  the 
terms  of  each  statute.  ^  It  may  be  laid  down  as  a  general 
rule,  however,  that  a  wife  will  not  be  barred  of  her 
dower  by  a  paroP  relinquishment,^  no  matter  how  for- 


1  See  :  Hovt  v.  Swar,  53  lU.  139  ; 

Lyon  V.  Kain,  36  lU.  370  ; 

Jones  V.  Todd,  2  J.  J.  Marsh. 
(Ky.)  359 ; 

Adams  V.  Palmer,  51  Me.  488  ; 

Cason  V.  Hubbard,  38  Miss.  35, 
46; 

Cunningham  v.  Knight,  1  Barb. 
(N.  Y.)  399 ; 

Priest  V.  Cummings,  16  Wend. 
(N.  Y.)  617  ;  s.c.  20  Wend.  (N. 
Y.)  338 ; 

Hughes  V.  Watson,  10  Ohio  127  ; 

Thomas  v.  Gammel,  6  Leigh  (Va.) 
9. 

Dower  is  not  released  by  deed  ex- 
ecuted by  husband  and  wife,  if 
the  certificate  of  acknowledg- 
ment does  not  state  that  the 
wife  was  known  to  the  officer 
to  be  the  person  who  signed  the 
deed. 

Gove  V.  Gather,  23  111.  634 ;  s.c. 
76  Am.  Dec.  189. 

Private  examiuatioii  necessary  to  bar. 
■ — In  some  of  the  states  a  wife's 
dower  is  not  barred  by  convey- 
ance in  whicli  she  joins  with 
her  husband,  unless  it  appears 
that  she  was  privately  exam- 
ined by  the  officer  taking  her 
acknowledgment. 

Thompson  v.  Morrow,  5  Serg.  & 
B.  (Pa.)  284;  s.c.  9  Am.  Deo. 
358. 

Deed  by  husband  and  wife,  tlie 
acknowledgment  of  which  by 
the  wife  states  ' '  she  executed 
the  deed  freely,"  does  not  effect 
a  reUnquishment  of  the  wife's 
dower. 

Thomas  v.  Hesse,  34  Mo.  13  ;  s.c. 
84  Am.  Dec.  66. 

Same — Contents  explained. — Under 
tlie  Oliio  statute  failure  of  the 
officer'  taking  the  wife's  ac- 
knowledgment to  certify  that 
the  contents  of  the  instrument 
were  explained  to  her  is  not 
fatal. 

See  :  Klotenbrock  v.  Traoraf  t,  36 
Ohio  St.  584 ; 


Dengenbart  v.  Cracraft,  86  Oliio 

St.  549  ; 
Browder  v.  Browder,  14  Oliio  St. 
589; 

Card  V.  Patterson,  5  Ohio  St.  319, 
320. 

^  In  the  case  of  Dunlap  v.  Thomas, 
69  Iowa  358  ;  s.c.  28  N.  W.  Eep. 
637  ;  34  Alb.  L.  J.  57,  where  a 
wife  did  not  join  in  a  deed  by 
her  husband,  but  orally  prom- 
ised never  to  assert  her  right  of 
dower  if  the  money  was  paid 
to  her  personally,  and  it  was  so 
paid,  she  is  estopped  from  as- 
serting any  right  to  property 
thus  conveyed.  Having  ac- 
cepted tlie  money  as  a  consid- 
eration for  the  promise,  it 
would  be  equally  inequitable 
now  to  permit  tlie  enforcement 
of  the  claim  in  violation  of  it. 
The  heirs  are  now  seeking  in  a 
court  of  equity,  to  enforce  a 
right  which  the  ancester  prom- 
ised, for  a  consideration,  never 
should  be  enforced.  It  would 
be  against  equity  and  good  con- 
science to  permit  them  to  en- 
force it.  It  is  contended  that 
the  promise  was  void  because 
(1)  the  inchoate  riglit  of  dower 
is  not  the  subject  of  contract, 
and  (2)  being  in  parol,  it  is  void 
under  tlie  statute  of  frauds,  and 
that  therefore  it  does  not  create 
an  estoppel.  That  a  void  prom- 
ise will  not  create  an  estoppel 
will  be  conceded.  It  wiU  also 
be  conceded  that  a  dowress 
cannot,  while  lier  right  is  con- 
tingent, separate  it  from  the 
property  to  which  it  attaches, 
and  sell  it  as  an  independent 
interest,  McKee  v.  Reynolds, 
26  Iowa  578.  But  the  promise 
in  this  case  was  made  to  the 
purchaser  of  the  real  estate, 
and  was  made  at  the  time  of 
the  purchase,  and  we  know  of 
no  reason  why  she  might  not 
at  the  same  time  make  a  sepa- 


=  Davis  V.  McDonald,  42  Ga.  205  ; 
Keeler  v.  Tatnell,  23  N.  J.  L.  (3 
Zab.)  62  ; 


White  V.  White,  16  N.  J.  L.  (1 
Harr.)  203;  s.c.  31  Am.  Dec. 
232. 
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mally  the  relinquishment  may  be  made  or  certified.^ 
The  reason  for  this  is  because  of  the  fact  that  a  dower 
interest  being  an  interest  in  land  for  the  period  of  the 
-widow's  life,  the  statute  of  frauds  will  prevent  its  being 
released  or  discharged  except  by  deed  or  instrument  in 
writing.^  It  follows  that  an  agreement  to  release  dower 
cannot  be  shown  by  parol  so  as  to  give  effect  to  a  deed 
joined  in  by  the  wife  and  husband  to  bar  dower,  where 
the  deed  does  not  contain  apt  words.^  To  effect  a  relin- 
quishment of  the  wife's  right  to  dower,  she  must  not 
only  join  with  her  husband  in  the  deed  of  conveyance,* 
by  executing  the  deed,  but  the  deed  so  executed  must 
contain  apt  words  ^  of  grant  or  release  of  her  dower  in- 
terest,^ because  the  general  covenants  in  a  deed,  or 
words  which  do  not  necessarily  import  a  release  of 
dower,  will  not  be  construed  as  such  release,^  even  in 
those  cases  where  the  right  of  homestead  has  been 
expressly  waived  in  the  same  conveyance.' 


rate  contract  with  him  for  the 
sale  of  her  inchoate  right  or 
interest  in  it.  Married  women 
are  empowered  by  the  statute 
(Iowa  Code,  §  1395)  to  convey 
or  incumber  any  real  estate  or 
interest  therein  belonging  to 
them.  The  doctrine  that  they 
cannot  sell  or  convey  their 
dower  interest  while  it  remains 
inchoate  as  an  independent  in- 
terest rests  upon  the  peculiar 
nature  of  the  right,  and  not 
upon  any  legal  incapacity  in 
them  to  contract  with  refer- 
ence to  it.  Under  this  case  we 
think  it  was  competent  for  the 
wife  to  contract  for  the  sale  of 
her  dower  interest  in  the  prop- 
erty. 
'  Worthington  v.  Middleton,  6  Dana 

(Ky.)  300. 
'  See  :  Camall'U.  Wilson,  21  Ark.62  ; 

Davis  V.  McDonald,  43  Ga.  205  ; 

Garrett  v.  Moss,  22  111.  363  ; 

Hughes  V.  Lane,  11  111.  123  ; 

Grove  v.  Todd,  41  Md.  633  ;  s.c. 
20  Am.  Rep.  76  ; 

Greenough  v.  Turner,  77 
(11  Gray)  332,  334  ; 

Keeler  v.  Tatnell,  23  N.  J 
Zab.)  62 ; 

White  V.  White,  16  N.  J. 
Harr.)  203  ;  s.c.31  Am.  Dec.233  ; 


L.  (3 
L.  (1 


HubbeU   v.    Broadwell,   8    Ohio 

120; 
ConneU  v.  Connell,  6  Ohio  353  ; 
Brown  V.  Farran,  3  Ohio  140  ; 
Atwater   v.    Butler,    (Tenn.) ;    6 

Cent.  L.  J.  487  ; 
laege  v.  Bossieux,  15  Gratt.  (Va.) 

83  ;  s.c.  76  Am.  Dec.  189. 
3  Lathrop  v.  Foster,  51  Me.  367  ; 
Harrison    v.    Carroll,    11    Leigh 

(Va.)  476. 
See :  Ante,  §  1061. 
■*  Davis  V.  Bartholomew,  3  Ind.  485  ; 
Moore  v.  Tisdale,  5  B.  Mon.  (Ky.) 

352  • 
ShawV.  Russ,  14  Me.  432  ; 
Williams  v.  Robson,  6  Ohio  St. 

514; 
Ulp  V.  Campbell,  19  Pa.  St.  361  ; 
Powell  V.   Monson    &  Brimfleld 

Manf.  Co.,  3  Mas.  C.  C.  353; 

s.c.  Fed.  Cas.  No.  11,  357. 

5  See  :  Ante,  §  1061  ; 

^  Greenough  v.  Turner,  77  Mass.  (11 
Gray)  334 ; 
Catlin  V.  Ware,  9  Mass.  218  ;  s.c. 

6  Am.  Dec.  56. 
See  :  Lathrop  v.  Foster,  51  Me. 

367; 
Harrison    v.    Carroll,    11    Leigh 
(Va.)  476. 
'  See  :  Post,  tj  1073. 

6  Atwater  v.  Butler  (Tenn.)  6  Cent. 

L.  J.  487. 
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Sec.  1069.  Same— Consideration  to  support  release.— To 
render  a  release  of  dower  valid  and  binding,  there  must 
be  a  consideration  siifficient  to  support  the  transaction. 
Where  the  full  consideration  is  paid  for  the  release  of 
the  dower,  the  vdfe  may  release  to  her  husband  or  to 
another  all  her  future  contingent  rights  in  his  lands,  ^ 
and  the  fact  that  the  release  was  executed  under  a  mis- 
understanding as  to  its  legal  effect,  does  not  render  it  in- 
valid.^ It  has  been  held  that  a  consideration  moving  to 
the  husband  alone  will  be  sufficient  to  support  a  release 
or  renunciation  of  dower.  ^ 

Sec.  lOTO.  Same- To  whom  release  may  be  made. — The  re- 
lease of  dower  on  the  part  of  the  wife,  to  be  of  effect, 
must  be  made  to  one  having  title  or  being  in  privitj-  with 
the  title  of  the  land.*  At  common  law  there  was  no 
way  in  which  a  feme  covert  could  release  her  dower  to 
her  husband,^  for  the  reason  that  all  contracts  made 
between  them,  without  the  intervention  of  a  trustee, 
were  void  ;  ®  but  it  has  been  recently  held  that  a  wife 
may  release  her  dower  to  her  husband  for  a  full  and 
adequate  consideration.' 

Sec.  1071.  Same— Effect  of  release.-As  to  the  effect  of  a 
release  by  a  feme  covert  of  her  dower  interest  in  her  hus- 

1  Crumb  v.  Sawyer,  133  111.   443  ;        Eowe    v.    Hamilton,    3    Me.     (3 

S.C.  24  N.  E.  Rep.  956  ;  Greenl.)  63  ; 

Wright  i\  Wright,  79  Mich.  537  ;  Cai-son  v.   Murray.  3  Paige  Ch. 

s.c. ;  44  N.  W.  Rep.  944.  (N.  Y.)  483  ; 

2  Steele  v.  Sioux  Valley  Bank,  79  Wilber  v.  Wilber,  53  Wis.  298  ; 

Iowa  339  ;  s.c.  44  N.  W.  Rep.  s.c.  9  N.  W.  Rep.  163. 

564  ;  After  a  divorce,  which  severs  the 

1  Ballai-d  Ann.  L.  R.  P.  p.  153,  legal    unity  and    releases    tlie 

160.  wife  from  the  presumption  of 

'  BaiUey  v.  Litten,  53  Ala.  253.  the  control  of  her  husband,  she 

1  A  release  to  a  stranger,  or  to  the  has  power  to  release  her  dower 

husband's  vendee  after  he  has  in  tlie  estate. 

parted   with  the   title  except  Savage  v.  Crill,  19  Hun  (N.  Y.)  4, 

where  he  is  in  privity  by  a  cov-  affirmed  80  N.  Y.  630. 

enant  of  warranty,  will  not  be  See  :  Post,  S  1077. 

a  bai-  of  dower  in  favor  of  any  «  Townsend  v.  Townsend,  3  Sand, 

one.  (N.  Y.)  711. 

Harriman  v.  Gray,  49  Me.  537  ;  •>  Crum  v.  Sawyer,  133  111.  443  ;  s.c. 

Reiff  V.  Horst,  55  Md.  43.  34  N.  E.  Rep.  956  ; 

*  Martin  v.  Martin,  23  Ala.  104  ;  Wright  v.  Wright,  79  Mich.  537  ; 

Pillow  r.  Wade,  31  Ark.  678 ;  s.c.  44  N.  W.  Rep.  94-1. 
Countz  V.  Mai-kling,  30  Ai'k.  17  ; 
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band's  estate,  there  is  a  conflict  in  the  authorities.  Some 
of  the  cases  hold  that  the  effect  of  such  release  is  to  ex- 
tinguish the  wife's  dower  for  all  purposes  whatever  ;  ^ 
but  the  better  opinion  is  thought  to  be  that  the  release 
acts  by  way  of  estoppel,  and  therefore  takes  effect  only 
in  favor  of  the  parties  and  their  privies.^  Thus  it 
has  been  said  that  where  the  wife  joins  her  husband  in  a 
mortgage  of  his  land  to  secure  his  debt,  the  release,,  in 
such  mortgage,  of  her  contingent  right  of  dower,  does 
not  inure  to  the  benefit  of  the  husband's  subsequent  judg- 
ment creditors,  and  as  against  them  the  ascertained 
value  of  her  contingent  right  in  the  entire  proceeds  on 
sale  of  the  premises  under  the  mortgage,  will  be  paid  to 
her  out  of  the  balance  when  the  mortgage  debt  is  paid, 
before  any  part  thereof  will  be  distributed  to  the  judg- 
ment creditors.^ 

Sec.  1072.  Evidence  of  release.— A  record  of  recovery  by 
the  wife,  in  an  action  of  covenant  against  the  executors 
of  the  husband,  is  not  admissible  as  evidence  under  a  plea 
of  release  of  dower  in  an  action  of  dower  brought  by  her.* 
If  a  writing  be  put  in  evidence  in  which  there  is  an  ad- 
mission of  the  supervisorship  of  the  wife,  and  her  being 
then  living,  and  that  she  had  released  dower,  it  is 
evidence  that  the  right  of  dower  is  extinguished.^ 

I  See  :  Witter  v.  Briscoe,  13  Ark.  '  McMalion  v.  Russell,  17  Fla.  698  ; 

423  ;  French  v.  Lord,  69  Me.  537  ; 

Deutzel  v.  Waldie,  30  Cal.  149  ;  French  v.  Crosby,  61  Me.  502 ; 

Prather    v.    McDowell,    8    Bush  Littlefield  v.  Crocker,  80  Me.  192; 

(Ky.)  46  ;  Robinson  v.   Bates,   44  Mass.  (3 

Stevens  v.  Owens,  25  Me.  94  ;  Met.)  40  ; 

Greenough  v.  Turner,  77  Mass.  Eidgway  v.  Masting,  23  Oliio  St. 

(11  Gray)  332  ;  294  ; 

Wales    V.    Cofiin,    45  Mass.    (13  KitzmiUer  v.  Van  Rensselaer,  10 

Allen)  213 ;  Ohio  St.  63  ; 

Melvin  v.  Proprietors,   33  Mass.  Mandel  v.  McClave,  46  Ohio  St. 

(16  Pick.)  137  ;  407;   s.c.  22  N.  E.  Rep.   290; 

Burge  V.  Smith,  27  N.  H.  338 ;  5  L.  R.  A.  519  ;  30  Cent.  L.  J. 

Dustin  V.  Steele,  27  N.  H.  431  ;  31 ;  40  Alb.  L.  J.  366  ;  22  Ohio 

i    Elmendorf  r.  Lockwood,  57  N.  Y.  L.  J.  267. 

322  ;  s.c.  4  Lans.  (N.  Y.)  493  ;  '  Mandel  v.  McClave,  46  Ohio  St. 

Allenv.  Reynolds.  36 N.Y.  Super  407;   s.c.  22  N.  E.  Rep.   290; 

Ct.  (3  Jones  &  S.)  298  ;  5  L.  R.  A.  519  ;  30  Cent.  L.  J. 

Smith  V.  Handy.  16  Ohio  191  ;  31  ;  40  Alb.  L.  J.  366  ;  22  Ohio 

McFarland  v.  Febeger's  Heirs,  7  L.  J.  267. 

Ohio  194  ;    s.c.   28  Am.   Dec.  ■■  Barnet  v.  Barnet,  15  Serg.  &  R. 

682  ;  (Pa.)  72  ;  s.c.  16  Am.  Dec.  516. 

Laufflilin  v.  Fream,  14  W.  Va.  '  Shaller  v.   Brand,   6  Binn.   (Pa.) 

323.  435  ;  s.c.  6  Am.  Dec.  483. 
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Sec.  1073.  Same— Construction  of  release.— A  release  of 
dower  by  a  wife  will  be  strictly  construed,  and  never  ex- 
tended beyond  the  intention  of  the  parties,  as  manifested 
by  the  instrument.  Thus  the  acknowledgment  of  a  deed 
not  executed  by  the  wife  will  not  bar  her  claim  to 
dower  ;  ^  or  where  the  wife  is  described  as  a  party  who 
recites  that  the  instrument  witnesseth  that  the  husband 
thereby  conveys,  while  he  alone  in  terms  conveys  and 
covenants,  she  will  not  be  barred  of  her  dower,  although 
she  joined  in  its  execution  and  acknowledgment.^  And 
where  the  wife  releases  dower  in  one  moiety  of  the  land, 
this  will  not  release  it  in  the  other  moiety  ;  nor  will  a  re- 
lease to  one  tenant  in  common  for  his  share,  release  it 
to  another  tenant  in  common  for  a  different  share.''  In 
some  of  the  states,  as  in  New  Hampshire,  where  the 
wife  signs  and  seals  a  deed  with  her  husband,  she  bars 
her  dower  by  immemorial  usage,  even  though  the  deed 
contain  no  apt  words  of  release  or  grant  on  her  part.* 

Sec.  1074.  Conveyance  by  husband— Bars  dower  when.— 
The  general  rule  is  that  a  deed  by  a  husband  alone  does 
not  bar  his  wife's  dower  interest  in  the  property  ;  ^  not 
only  this,  but  a  conveyance  by  a  man  in  contemplation 
of  marriage,  without  the  knowledge  of  his  intended  wife, 
for  the  purpose  of  defrauding  her  of  her  dower  rights  in 
his  property,  will  be  set  aside  in  equity,®  either  in  the 


'  Witter  V.  Briscoe,  13  Ark.  423. 

See:  Ante,  gg  1063,  1068. 
'  McFarlan  v.   Febeger's  Heirs,    7 
Ohio  194;   s.c.   23    Am.    Dec. 
633. 
3  White  V.   White,  16  N.  J.  L.  (1 
Harr.)  303 ;   s.c.  31   Am.  Dec. 
333 
0  Dustiii  V.  Steele,  27  N.  H.  431  ; 
Burge  V.  Smith,  27  N.  H.  332. 
»  Dick  V.  Daughton,  1  Del.  Ch.  330; 

Rank  v.  Hanna,  6  Ind.  20. 
'  Dearmond  v.  Dearmond,  10  Ind. 
191; 
Petty  V.  Petty,  4  B.  Mon.  (Ky.) 

215; 
Brown  v.  Bronson,  35  Mich.  415  ; 
Cranson  v.  Cranson,  4  Mich.  280  ; 

s.c.  6  Am.  Dec.  534  ; 
Smith  V.   Smith,   2  N.  J.  L.  (3 
Halst.)  515 ; 


Pomeroy  v.  Pomeroy,   54  How. 

Pr.  (N.  Y.)  228  ; 
Babcock  v.   Babcock,   53   How. 

Pr.  (N.  Y.)  97  ; 
Youngs  V.  Carter,  10  Hun  (N.  Y.) 

194  ;  s.c.  1  Abb.  N.  C.  (N.  Y.) 

136  ;  50  How.  Pr.         ; 
Swaine  v.   Ferine,   5  John.  Ch. 

(N.  Y.)  432;  s.c.  9  Am.  Dec. 

318; 
Littleton  v.  Littleton,  1   Dev.  & 

B.  (N.  C.)  L.  327  ; 
Tate  V.  Tate,  1  Dev.  &  B.  (N.  C.) 

Eq.  33 ; 
Thayer  v.  Tliayer,  14  Vt.  107  ;  s.c. 

39  Am.  Dec.  311  ; 
Baird  v.  Stearne  (Pa.),   39  Leg. 

Int.  374  ;  s.c.  13  W.  N.  C.  205. 
Conveyance  to  child  by  former  mar- 
riage.— In  the  case  of  Baker  v. 

Chase,  6  Hill  (N.  Y.)  482,  a 
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husband's  lifetime,'  or  after  his  death.^  The  same  rule 
is  applied  in  those  cases  where  conveyances  are  made  by 
the  husband  during  coverture  for  the  purpose  of  defeating 
the  wife's  rights.^ 

In  cases  of  conveyance  before  marriage  it  is  not  a 
question  of  actual  fraud,  but  whether  the  effect  of  the 
conveyance  operates  as  a  fraud  upon  the  just  expecta- 
tions of  the  party  who  is  wronged.*  Where  a  deed  is 
is  made  by  the  husband  on  the  day  of  his  marriage, 
before  its  solemnization,  by  which  he  conveys  his  prop- 
erty, the  wife  will  be  entitled  to  dower  therein,  because 
the  two  essentials,  coverture  and  seisin,  existed  upon  the 
same  day.^ 

In  those  states,  however,  in  which  the  wife  is  dowable 
only  in  lands  of  which  the  husband  dies  seized,  a  con- 
veyance of  the  husband  either  before  or  after  marriage 
will  bar  her  of  her  dower  rights  ;  but  even  in  those  states 
the  right  to  dispose  of  the  property  in  which  the  wife  has 


conveyance  made  to  a  son  by 
a  former  wife  was  held  to  be 
a  bar  in  law  upon  the  technical 
rule  that  tlie  husband  was 
never  seized  during  coverture. 
But  in  Swain  ■;;.  Ferine,  5 
John.  Ch.  (N.  Y.)  433  ;  9  Am. 
Dec.  318,  a  deed  given  by  a 
husband  on  the  eve  of  his  mar- 
riage, to  his  daughter,  without 
consideration,  and  kept  secret 
until  after  marriage,  was  held 
to  be  fraudulent  and  void  as 
against  the  dower  right  of  the 
widow. 

Deed  made  in  reference  to  particular 
marriage. — It  has  been  said, 
however,  that  a  deed  to  be  in 
fraud  of  dower,  must  be  made 
with  reference  to  a  particular 
maiTiage,  or  it  will  be  upheld 
as  against  dower  ;  thus  where 
long  before  marriage,  a  man 
made  a  deed  of  all  his  property 
in  trust,  to  dispose  of  the  same 
for  the  support  of  the  grantor, 
and  on  his  death  to  account 
for  what  remained  to  the  heirs 
at  law,  as  under  the  intestate 
acts,  and  afterwards  married, 
it  was  held  that  the  widow 
could  not  have  dower. 

Knickerbocker  v.  Seymour,  46 
56 


Barb.  (N.  Y.)  198. 
'  Babcock  v.  Babcock.  53  How.  Pr. 

(N.  Y.)  97. 
2  Brown  v.  Bronson,  35  Mich.  415  ; 
Baird  v.  Stearne  (Pa.),  89  Leg. 

Int.  374  ;  s.c.  12  W.  N.  C.  205. 
'  Gilson  V.  Hutchinson,  120  Mass. 

27; 
Jiggitts  V.  Jiggitts,  40  Miss.  718  ; 
Creoelius  v.  Horst,  4  Mo.  App. 

419; 
Killinger  v.  Eeidenhauer,  6  Serg. 

&  E.   (Pa.)  531 ; 
Reynolds    v.    Vance,    1    Heisk. 

(Tenn.)  344 ; 
Bi-ewer    v.   Connell,   11    Hump. 

(Tenn.)  500 ; 
Jenny  v.  Jenny,  24  Vt.  324 ; 
Thayer  v.   Thayer,   14  Vt.  107; 

s.c.  39  Am.  Dec.  211. 
*  Eobinson  v.  Buck,  71  Pa.  St.  392  ; 
Duncan's  Appeal,  43  Pa.  St.  67; 
Belt  V.  Ferguson,  3  Grant's  Cas. 

(Pa.)  289. 
In  such  a  case  the  deed  is  void 

only  as  against  the  wife  and 

cannot    be    avoided    by    the 

grantor's  heirs. 
Rowland  v.   Rowland,   2    Sneed 

(Tenn.)  543. 
'  Ste-Cvart's  Lessee  v.  Stewart,  3  J. 

J.  Marsh.  (Ky.)  48. 
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a  possibility  of  dower  is  not  absolutely  unfettered,  and  is 
subject  to  the  condition  that  the  husband  act  in  good 
faith  in  selling  or  disposing  of  his  property  ;  he  will  not 
be  permitted,  by  voluntary  conveyance,  to  dispose  of 
his  property  for  the  purpose  of  defeating  his  wife's 
dower  ;  ^  and  it  has  been  held  that  even  a  deed  for  which 
full  consideration  was  given  is  void  as  to  the  widow 
where  the  grantee  knew  that  the  object  of  the  deed  was 
to  deprive  her  of  her  dower.  ^  Although  a  husband  can 
bar  his  wife's  dower  in  such  states  by  a  bona  fide  con- 
veyance, yet  such  conveyance  will  not  be  assumed,  and 
the  husband  cannot,  by  merely  neglecting  until  after 
the  claim  is  barred  by  the  statute  of  limitations,  to  bring 
suit  for  lands  to  which  he  is  entitled,  deprive  his  wife  of 
her  dower  therein  ;  ^  neither  will  the  widow's  right  of 
dower  be  defeated  by  a  parol  sale  followed  by  the 
delivery  of  possession,  even  though  the  vendee  has  paid 
a  part  or  the  whole  of  the  purchase  price,  because  the 
wife's  equity  in  the  property  is  superior  to  that  of  the 
vendee,  who,  in  such  cases,  stands  as  an  ordinary  creditor 
to  the  husband.* 

Sec.  1075.  Conveyance  in  fraud  of  creditors— EfiFeet  on 
dower.— Where  a  wife  unites  with  her  husband  in  a  con- 
veyance which  is  afterwards  set  aside  because  fraudulent 
as  against  creditors,  her  dower  right  will  be  revived.® 

'  Whiting  V.  "Whiting,  4  Conn.  179  ;  the  husband  the  wife  has  no 

Jiggitts  V.  Jiggitts,  40  Miss.  718  ;  such  right  to  dower  that  it  can 

Tucker  v.  Tucker,  33  Mo.  464;  be  the  subject  of  fraud. 

s.c.  29  Mo.  350  ;  Stewart  v.  Stewart,  5  Conn.  317. 

■  Davis  V.  Davis,  5  Mo.  184  ;  This  case  was  considered  by  the 

Den    ex.    d.    Hughes   v.  Shaw,  Supreme  Court  of  Vermont  in 

Mart.  &  Yerg.  (Tenn.)323 ;  the  case  of  Thayer  v.  Thayer, 

Thayer«.  Thayer,  14  Vt.  107;  s.c.  14  Vt.  107;   s.o.  39  Am.   311, 

39  Am.  Dec.  311.  and  dissented  from. 

«  Brewer    v.   ConneU,    11    Hump.  «  Hart  v.  McCuUum,  28  Ga.  478. 

(Tenn.)  500.  "  WUliams    v.    Dawson,   3    Sueed 

A  conveyance  on  good  consideration  (Tenn.)  316. 

will  not  be  held  void  as  to  the  '  Summers  v.  Babb,  13  111.  483  ; 

widow  where  no  intention  to  Lookitt's  Admr.  v.  James,  8  Bush 

bar  dower  is  shown.  (Ky.)  28 ; 

Tate  V.  Tate,  1  Dev.  &  B.  (N.  C.)  Dugan  v.  Massey,  6  Bush  (Ky.'l 

Eq.  22  ;  81  ; 

Mcintosh     V.    Ladd,    1    Hump.  Lowry  v.  Fisher,  2  Bush  (Kv.) 

(Tenn.)  459.                         '  70 ; 

In  Connecticut    it  has  been   said  Robinson  v.   Bates,  44  Mass    (3 

that  until  after  the  death  of  Met.)  40 ; 
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The  same  is  true  where  a  settlement  made  upon  the  wife 
has  been  set  aside  as  fraudulent.^  But  while  such 
fraudulent  conveyance  is  left  unattached  by  creditors  the 
wife's  right  of  dower  will  be  barred  as  effectually  as 
though  the  fraudulent  conveyance  was  valid  ;  ^  and  the 
same  is  true  where  the  title  of  the  estate  is  lost  through 
the  laches  of  the  grantee,^  the  deed  not  being  set  aside. 
Where  a  fraudulent  deed  is  made  to  the  wife  herself, 
and  she  has  resisted  the  proceedings  to  set  it  aside,  after 
the  setting  aside  of  the  deed  she  may  assert  her  rights 
and  obtain  her  dower  in  subsequent  proceedings.* 

Sec.  1076.  Devise  in  lieu  of  dower— Effect  of.— We  have 
already  seen  that  every  married  woman  has  an  interest 
in  the  estates  of  inheritance  of  which  her  husband  was 
seized  during  coverture.*  Of  this  she  cannot  be  divested 
except  by  her  own  consent.®  In  case  the  husband  makes 
a  provision  for  his  wife,  by  will,  in  lieu  of  dower,  the 
widow  will  have  her  election'  either  to  take  the  testa- 


Malloney  v.  Horan,  49  N.  Y.  Ill ; 
s.c.  10  Am.  Rep.  335  ; 

Ridgway  v.  Hastings,  23  Ohio  St. 
294; 

MiUer  v.  Wilson,  15  Ohio  St.  108  ; 

Woodworth  v.  Paige,  5  Ohio  St. 
70; 

Cox  V.  Wilder,  2  Dill.  C.  C.  45 ; 
S.C.  Fed.  Cos.  No.  3,  309  ;  re- 
versing 5  Nat.  Banks  Reg.  443  ; 

See  :  Ante,  %  1063. 

Where  conveyance  is  before  mar- 
riage, with  no  intent  to  defraud 
the  wife,  whether  there  is  eucli 
a  seisin  in  the  husband  on  set- 
ting aside  of  the  deed  as  will 
support  dower  in  the  wife, 
there  is  a  difference  of  opinion. 
It  was  held  that  it  will  in 
Swauie  V.  Perrine,  5  John.  Ch. 
(N.  Y.)  482 ;  s.c.  9  Am.  Dec. 
318.  But  the  weight  of  author- 
ity seems  to  be  the  other  way. 

See  :  Kuig  v.  King,  61  Ala.  479  ; 

Grass  v.  Lange,  70  Mo.  45  ; 

Whitehead  v.  MaUory,  58  Mass. 
(4  Cush.)  138. 

In  New  York  it  was  at  one  time 
held  when  the  deed  of  the  hus- 
band is  avoided  at  the_  suit  of 
creditors,  on  the  ground  that 
it   was    made  with   intent  to 


hinder,  delay  or  defraud  them, 
there  remains  an  estate  in  the 
fraudulent  grantee  which  is 
sufficient  to  support  or  feed 
estoppel,  for  the  reason  that  a 
fraudulent  deed  is  good  as 
between  the  parties  to  it. 

Malloney  v.  Horan,  53  Barb.  (N. 
Y.)  29  ; 

Manhattan  Co.  v.  Evertson,  6 
Paige  (N.  Y.)  457  ; 

Meyer  v.  Mohr,  1  Kobt.  (N.  Y.) 
33. 

But  the  rule  as  now  settled  in 
that  state  is  the  same  as  given 
in  the  text. 

See  :  Malloney  v.  Horan,  49  N.  Y. 
Ill  ;  s.c.  10  Am.  Rep.  335. 
'  Balford  v.  Crane,  16  N.  J.  Eq.  (1 
C.  E.  Gr.)  265,  overruling 

Den  ex  d.  Stewart  v.  Johnson,  18 
N.  J.  L.  (3  Harr.)  87  ; 

Davidsons.  Graves,  1  Bail.  (S.  C.) 
Eq.  268. 
■i  Centrill  v.  Risk,  7  Bush(Ky.)  160  ; 

Mann  v.  Edson,  39  Me.  25. 
'  Martin  v.  Noble,  57  111.  176. 
*  Humes  v.  Scruggs,  64  Ala.  40. 
'  See  :  Ante,  §  944  et  seq. 
'  Jackson  v.  Churchill,  7  Cow.  (N. 
Y.)  287  ;  s.c.  17  Am.  Dec.  514. 
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mentary  provision  or  to  claim  her  legal  dower.^  If  she 
accepts  the  devise  she  thereby  relinquishes  her  right  to 
dower.  2  In  the  absence  of  any  statutory  provision  upon 
the  subject,  the  intention  of  the  testator  to  bar  the  wife's 
dower  must  be  plain  ;  if  there  is  any  doubt  in  reference 
to  the  matter  the  widow  will  be  favored.^  Some  cases 
go  to  the  extent  of  holding  that  for  a  devise  to  bar  dower, 
the  testator  must  declare  in  terms  in  the  will  that  such 
is  his  intention  ;  *  and  that  if  the  provision  in  the  will  is 
not  expressed  to  be  in  lieu  of  dower,  but  is  given  as  an 
ordinary  legacy  or  devise,  the  widow  will  be  entitled  both 
to  her  dower  and  to  the  provision  by  the  will.^  But  the 
better  doctrine  is  thought  to  be  that  it  need  not  be  ex- 
pressly declared  that  a  testamentary  devise  is  to  be  in 
lieu  of  dower.®  If  the  claim  of  dower  is  inconsistent 
with  the  will  and  repugnant  to  its  provisions,  then  it  will 
be  inferred  that  the  intention  of  the  testator  was  that 
the  provision  in  the  will  should  be  in  lieu  of  dower.  ^    In 


'Hall's    Case,   1  Bland  Ch.   (Md.) 

203  ;  s.c.  17  Am.  Dec.  375  ; 
Jackson  v.  Churchill,  7  Cow.  (N. 

Y.)  287  ;  s.c.  17  Am.  Dec.  514. 
-  Hall's    Case,   1  Bland  Ch.   (Md.) 

203  ;  s.c.  17  Am.  Dec.  375  ; 
Charter  v.  Otis,  41  Barb.  (N.  Y.) 

533; 
Van    Orden   v.  Van    Orden,   10 

John.   (N.  Y.)  30  ;  s.c.  6  Am. 

Dec.  314 ; 
Kennedy  v.  Mills,  13  Wend.  (N. 

Y.)  553,  556 ; 
McDowall  V.  McDowall,  1  Bail. 

(S.  C.)  Eq.  324. 
-'  McLeod  V.  McDonnel,  6  Ala.  286  ; 
Exrs.  of  Green  v.  Green,  7  Port. 

(Ala.)  19  ; 
Ailing  V.  Chatfield,  43  Conn.  376  ; 
KeUy  V.  Stinson,  8  Blackf .  (Ind.) 

387; 
Ostrander  v.  Spickard,  8  Blackf. 

(Ind.)  227  ; 
Clark  V.  Griffin,  4  Iowa  405  ; 
Stark  V.  Hunton,  1  N.  J.  Eq.  (1 

Saxt.)  216 ; 
Smith  V.  Kniskern,  4  John.  Ch. 

(N.  Y.)  9  ; 
Sanf  ord  v.  Jackson,  10  Paige  Ch. 

(N.  Y.)  366 ; 
Gordon  v.  Stevens,  2  Hill  (S.  C.) 

Eq.  46  ;  s.c.  27  Am.  Deo.  445  ; 
Cunningham  v.  Shannon,  4  Eich. 

(S.  C.)  Eq.  135  ; 


Whilden  v.  Whilden,  1  Eiley  (S. 

C.)  Eq.  205  ; 
Higginbotham    v.    Cornwall,    8 

Gratt.  (Va.)  83  ; 
Douglas  V.  Feay,  1  W.  Va.  26. 
^  Booth  V.  Stebbens,  47  Miss.  161 ; 
Bryant  v.  McCane,  49  Mo.  546  ; 
Perry  v.  Perry  man,  19  Mo.  469  ; 
Jackson  v.  Churchill,  7  Cow.  (N. 

Y.)  287  ;  s.c.  17  Am.  Dec.  514; 
Blunt  V.  Gee,  5  Call  (Va.)  481  ; 
Higginbotham    v.    Cornwall,    8 

Gratt.  (Va.)  83  ;    s.c.   56  Am. 

Dec.  130 ; 
Pickett  V.  Pecay,  3  Const.  Eep. 

(S.  C.)  746  ;  B.C.  3  Brev.  (S.  C.) 

545; 
Gordon  v.  Stevens,  3  Hill  (S.  C.) 

Eq.  46  ;  s.c.  27  Am.  Dec.  445. 
Compare:  Wood  v.  Lee,  5  T.  B. 

Mon.  (Ky.)  50  ; 
Wilson  V.  Cox,  49  Miss.  538  ; 
Sheldon  v.  Bliss,  8  N.  Y.  31 ; 
Mills  V.  Mills,  28  Barb.   (N.  Y.) 

454. 
"  Hall's  Case,  1  Bland  Ch.  (Md.)  208  ; 

s.c.  13  Am.  Dec.  375  ; 
Jackson  v.  Churchill,  7  Cow  (N. 

Y.)  287  ;  s.c.  17  Am.  Dec.  374. 
« "White  V.   "White,  16  N.  J.  L.  (1 

Harr.)  303 ;  s.c.   31  Am.   Dec. 

233. 
'  Tookev.  Hardeman,  7  Ga.  20  ; 
Cain  V.  Cain,  33  Iowa  31 ; 
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such  cases  the  widow  must  elect  ^  one  or  the  other,  but 
cannot  have  both  ;  and  if  she  enters  upon  the  property 
given  by  the  will  and  enjoys  it,  she  is  thereby  barred  of 
her  dower.2    The  provisions  of  the  will  must  be  so  totally 


Cornell  v.  Ham,  3  Iowa  552  ; 

Stewart  v.  Stewart,  31  N.  J.  En. 
(4  Stew.)  398  ; 

Tobias  v.  Ketchum,  33  N.  Y.  319, 
826,  reversing  30  Barb.  (N.  Y.) 
306; 

Savage  v.  Burnham,  17  N.  Y. 
561,  562  ; 

Lewis  V.  Smith,  9  N.  Y.  503  ; 

Lasher  v.  Lasher,  13  Barb.  (N.  Y.) 
106; 

Jackson  v.  Churchill,  7  Cow.  (N. 
Y.)  287  ;  s.c.  17  Am.  Dec.  514 ; 

Church  V.  BuU,  2  Den.  (N.  Y.) 
430 ;  s.c.  43  Am.  Dec.  754  ; 

Adsit  V.  Adsit,  3  John.  Ch.  (N.  Y.) 
448  ;  s.c.  7  Am.  Dec.  539  ; 

Sanford  v.  Jackson,  10  Paige  Ch. 
(N.  Y.)  266  ; 

Fuller  V.  Yates,  8  Paige  Ch.  (N. 
Y.)  325 ; 

Havens  v.  Havens,  1  Sand.  Ch. 
(N.  Y.)  324 ; 

McCuUough  V.  Allen,  3  Yeates 
(Pa.)  10  ; 

Sample  v.  Sample,  3  Yeates  (Pa.) 
389,  483  ; 

Kennedy  v.  Nedrow,  1  U.  S.  (1 
Dal.)  415  ;  bk.  1  L.  ed.  202. 

That  any  provision  will  put  the  widow 
upon  her  election,  has  been  held 
by  some  cases. 

See :  Craven  v.  Craven,  3  Dev. 
(N.  C.)  Eq.  338  ; 

Eeid  V.  Campbell,  1  Meigs  (Tenn.) 
378. 

A  pecuniary  legacy  will  not  be  con- 
sidered in  lieu  of  dower,  unless 
it  is  expressly  so  stated  to  be, 
or  unless  the  intent  that  it  be 
in  bar  of  dower  can  be  derived 
by  plain  and  manifest  implica- 
tion from  the  terms  of  the  will. 

Adsit  V.  Adsit,  3  John.  Ch.  (N.  Y.) 
448  ;  s.c.  7  Am.  Deo.  539. 

Same — In  Louisiana,  where  the  sys- 
tena  of  community  of  property 
exists,  a  legacy  by  a  husband 
shall  not  be  intended  as  a  bar 
of  his  wife's  right  to  one-half 
of  the  community  property, 
unless  it  is  so  expressed  in  the 
will,  or  unless  such  meaning 
can  be  derived  from  the  terms 
of  the  will  by  clear  and  mani- 
fest implication. 


Theall  v.  Theall,  7  La.  336  ;  s.c. 
26  Am.  Dec.  501. 
'  As  to  election,  see  :  Post,  1091,  et 

seq. 
^  Jackson  v.  Churchill,  7  Cow  (N. 
Y.)  287  ;   S.C.     17    Am.     Dec. 
514. 

Dcwer  not  barred  by  accepting  the  be- 
quest unless  it  appears  that  the 
widow  accepted  it  in  lieu  of 
dower. 

Larrabee  v.  Van  Alstyne,  1  John. 
(N.  Y.)  307  ;  s.c.  3  Am.  Dec. 
333; 

Hamilton  v.  Buckwalter,  3  Yeates 
(Pa.)  389  ;  s.  c.  1  Am.  Dec.  350; 

Evans  v.  Webb,  1  Yeates  (Pa.) 
424  :  s.c.  1  Am.  Dec.  308. 

In  lands  conveyed — The  acceptance  of 
a  devise  under  the  husband's 
will  does  not  bar  the  widow's 
right  of  dower  in  lands  which 
the  husband  had  conveyed  to 
a  stranger  and  which  formed 
no  part  of  his  estate  at  the  time 
of  his  death. 

Geay  v.  McCune,  23  Pa.  St.  449  ; 

Ballard  v.  Nichols,  13  Pa.  St.  38  ; 
s.c.  51  Am.  Dec.  576. 

In  the  case  of  Callaham  i\  Rob- 
inson, 30  S.  C.  249  ;  s.c.  9  S.  E. 
Rep.  120 ;  3  L.  R.  A.  497,  where 
a  testator,  after  giving  his  wife 
a  handsome  legacy  of  person- 
alty, gave  her  for  life  or  widow- 
hood the  homestead  and  land 
adjoining,  constituting  nearly 
one-third  of  his  real  estate,  in 
number  of  acres,  and  gave 
other  lands  to  a  daughter  for 
life,  and  after  her  death  to  be 
sold  by  executors  and  the  pro- 
ceeds divided  among  her  chil- 
dren, and  also  gave  the  pro- 
ceeds of  other  lands,  which 
were  to  be  sold  as  his  executors 
might  think  best  for  the  best 
interests  of  the  children,  to  the 
children  of  a  deceased  son, 
making  no  provision  for  dower 
in  these  lands,  and  naming  the 
wife  as  one  of  the  executors,  it 
was  held  that  the  allowance  of 
dower  to  her  would  be  incon- 
sistent with  the  will. 
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inconsistent  with  the  widow's  claim  of  dower  as  to  defeat 
the  testator's  intention  as  to  their  disposition  of  his  prop- 
erty before  an  election  by  the  widow  will  be  compelled.^ 


1  Re  Silvey's  Estate,  43  Gal.  347  ; 
Morrison  v.  Bowman,  29  Cal.  348 ; 
Boulton  V.  Lies,  21  Cal.  91 ; 
Payne  v.  Payne,  18  Cal.  291  ; 
He.  Buchanan's  Estate,  8  Cal.  507  ; 
Beard  v.  Knox,  5  Cal.  252  ; 
Warren  v.  Morris,  4  Del.  Ch.  289  ; 
O'Brien  v.  Elliot,  15  Me.  125  ;  s.c. 

32  Am.  Dec.  137  ; 
Eeed  v.  Dickennan,  29  Mass.  (12 

Pick.)  146  ; 
Pratt  V.  Douglas,  38  N.  J.  Eq. 

(11  Stew.)  536  ; 
1    White  V.  White,  16  N.  J.  L.  (1 

Harr.)  203  ;   s.c.  .31  Am.  Dec. 

233; 
Konvalinka  v.  Schlegel,  104  N. 

Y.  125,  130 ;  s.c.  9  N.  E.  Rep. 

868;. 6  Cent.  Rep.  79; 
Lefevre  v.  Lefevre,  59  N.  Y.  435  ; 
Tobias  v.  Ketchum,  32  N.  Y.  326  ; 
Lewis  V.  Smith,  9  N.  Y.  512  ; 
Lasher  v.  Lasher,  13  Barb.  (N.  Y.) 

109; 
Stewart  v.  Stewart,  4  Barb.  (N. 

Y.)  33 ; 
Jackson  v.  Churchill,  7  Cow  (N. 

Y.)  387  ;  s.c.  17  Am.  Dec.  514  ; 
Church  V.  Bull,  5HiU  (N.  Y.)  206; 

s.c.  2  Den.  (N.   Y.)430;  s.c.  43 

Am.  Deo.  754 ; 
Van    Orden  v.    Van    Orden,   10 

John.   (N.  Y.)  30  ;  s.c.  6  Am. 

Dec.  314  ; 
Jones  V.  Powell,  6  John.  Ch.  (N. 

Y.)  194 ; 
Swaine  v.  Ferine,  5  John.  Ch.  (N. 

Y.)  483  ;  s.c.  9  Am.  Dec.  318  ; 
Adsit  V.  Adsit,  3  John.   Ch.    (N. 

Y.)  448  ;  s.c.  7  Am.  Deo.  539  ; 
Larabee  v.  Van  Alstyne,  1  John. 

(N.  Y.)  307  ; 
Sanford  v.  Jackson,  10  Paige  Ch. 

(N.  Y.)  266  ;  s.c.  43  Am.  Deo. 

754; 
Fuller  V.  Yates,  8  Paige  Ch.  (N. 

Y  )  325  • 
Wood  V.  Wood,  5  Paige  Ch.  (N. 

Y.)  564,  596  ; 
Havens  v.  Havens,  1  Sandf.  Ch. 

(N.  Y.)  338  ; 
Beal  V.  Miller,  3  Thomp.  &  C.  (N. 

Y.)  564 ;  s.c.  1  Hun  (N.  Y.)  394; 
Hamilton  v.  Buckwalter,  2  Yeates 

(Pa.)  389  ;  s.c.  1  Am.  Dec.  350 ; 
Evans  v.  Webb,  1   Yeates  (Pa) 

424 ;  s.c.  1  Am.  Dec.  308  ; 


Pickett  V.  Peay,  3  Brev.  (S.  C.)  L. 
545  ;  s.c.  6  Am.  Dec.  594 ; 

Gordon  v.  Stevens,  3  Hill  (S.  C.) 
Eq.  46 ;  s.c.  27  Am.  Dec.  445  ; 

Whilden  v.  Whilden,  1  Riley  (S. 
C.)  Eq.  205  ; 

Wright  V.  West,  3  Lea  (Tenn.) 
78; 

Herbert  v.  Wren,  11  TJ.  S.  (7 
Cranoh.)  378  ;  bk.  3L.  ed.  377  ; 

Stephens  v.  Stephens,  1  DeG.  & 
J.  63; 

Wintour  v.  Clifton,  8  DeG.  M.  & 
G.  641,  660  ; 

Maddison  v.  Chapman,  1  John. 
&  H.  470 ; 

Grissell  v.  Swinhoe,  L.  R.  7  Eq. 
291; 

Wilkinson  v.  Dent,  L.  R.  6  Ch. 
339; 

Padbing  v.  Clark,  3  Macn.  &  G. 
298; 

Shuttleworth  v.  Greaver,  4  Myl. 
&  Cr.  35  ; 

Dummer  v.  Pitcher,  3  Myl.  &  K. 
262; 

Couch  V.  Stratton,  4  Ves.  Jr.  391  ; 
s.c.  4  Rev.  Rep.  330  ; 

Holdich  V.  Holdich,  3  Younge  & 
C.  Ch.  18 ; 

4  Kent  Com.  (13th  ed.)  58. 

A  testamentary  provision  for  a  wife 
directed  to  be  made  out  of  the 
proceeds  of  the  sale  of  realty 
in  which  she  has  a  dower  in- 
terest, will  not  be  deemed  in 
lieu  of  dower,  where  there  is 
nothing  to  indicate  an  intention 
that  her  dower  interest  shall  be 
sold. 

Lewis  V.  Smith,  9  N.  Y.  513  ; 

Fuller  V.  Yates,  8  Paige  Ch.  (N. 
Y  )  330  * 

Wood  V.  Wood,  5  Paige  Ch.  (N. 
Y.)  596  ;  s.c.  28  Am.  Dec.  451. 

The  devise  of  a  comfortable  mainten- 
ance, out  of  real  property,  for  a 
wife  during  her  widowhood, 
has  been  said  to  evidence  the 
testator's  intention  that  such 
devise  should  be  in  lieu  of 
dower,  although  it  was  not  so 
expressly  stated  in  the  will. 

See  :  Van  Arsdale  v.  Van  Ars- 
dale,  26  N.  J.  L.  (2  Dutch)  404, 
419  • 

White  V.  White,  16  N.  J.  L.  (1 
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But  the  wife's  acceptance  of  a  legacy  left  her  in  lieu  of 
dower  will  not  bar  her  right  to  an  election,  unless  she 
took  the  devise  with  knowledge  of  the  consequences  of 
her  choice.^ 

Sec.  1077.  Divorce  bars  dower.— We  have  already  seen 
that  the  tendency  of  a  decree  of  divorce  is  to  destroy  the 
relations  of  husband  and  wife  and  put  an  end  to  all  the 
rights  depending  upon  or  growing  out  of  the  marriage 
relation,  and  not  actually  vested  ;  ^  consequently  divorce 
bars  the  wife's  right  of  dower,^  except  in  those  cases  where 


Harr.)  202  ;  s.c.  31   Am.  Dec. 

232. 
Provision  for  maintenance  out  of  real 

property  has  been  held  to  be 

inconsistent  with   and  to  bar 

dower. 
See  :  Colgate  v.  Colgate,  23  K.  J. 

Eq.  (8  C.  E.  Gr.  872,  380  ; 
White  V.  White,  16  N.  J.  L.  (1 

Harr.)  202 ;  s.c.  31  Am.   Dec. 

232. 
A  devise  cf  an  estate  for  years  does 

not  bar  the  widow's  dower. 
Wiseley  v.  Findlay,  3  Rand.  (Va.) 

361 ;  s.c.  15  Am.  Dec.  712. 
>  Adsit  V.  Adsit,  2    John.  Ch.  (N. 

Y.)  448  ;  s.c.  7  Am.  Dec.  539. 
'  See :  Ante,  §§  814-822,  940. 
'  Rendleman  v.  Rendleman,  118  111. 

257 ;  s.c.  8  N.  E.  Rep.  773  ;  6 

West.  Rep.  98 ; 
BUlan  V.  Hercklebrath,  23  Ind. 

71; 

Whitsell  V.  Mills,  6  Ind.  229  ; 
Rtilpheni).  Houdlette,  60  Me.  447  ; 
Barbour  v.  Barbour,  46  Me.  9 ; 
Given  v.  Marr,  27  Me.  212  ; 
Hood  V.  Hood,  110  Mass.  463  ; 
Barber  v.  Root,  10  Mass.  260  ; 
Gould  V.  Crow,  57  Mo.  200  ; 
Tatro  V.  Tatro,  18  Neb.  395  ;  s.c. 

53  Am.   Rep.  820;  25  N.   W. 

Rep.  571 ; 
Gleason  v.   Emerson,   51   N.   H. 

405; 
Calame  v.  Calame,  24  N.  J.  Eq. 

(9  C.  E.  Gr.)  440 ; 
Van  Cleaf  v.  Barnes,  133  N.  Y. 

540  ;  s.c.  30  N.  E.  Rep.  661    :15 

L.  R.  A.  542  ;  44  N.  Y.  S.  Rep. 

98,   reversing  62  Hun  (N.  Y.) 

250  ;  16  N.  Y.  Supp.  667  ;  42  N. 

Y.  S.  Rep.  667  ; 
SchifEer  v.  Pruden,  64  N.  Y.  47  ; 


Wait  V.  Wait,  4  N.  Y.  951,  revers- 
ing s.c.  4  Barb.  (N.  Y.)  709  ; 

Lankin  v.  Knapp,  20  Ohio  St. 
454; 

Rice  V.  Lumley,  10  Ohio  St.  596  ; 

Miltimore  v.  Miltimore,  40  Pa.  St. 
151; 

Burdick  v.  Briggs,  11  Wis.  124, 
136; 

Barrett  v.  Failing,  111  U.  S.  523  ; 
bk.  28  L.  ed.  505. 

An  annuity  given  for  hf e  by  a  con- 
sent decree  in  a  divorce  suit 
making  the  annuity  a  lien  and 
charge  upon  the  husband'Si  real 
estate  where  the  wife  has  taken 
her  support  and  maintenance 
under  the  decree  and  still  con- 
tinues to  claim  it,  bars  dower. 

Adams  v.  Storey,  135  lU.  448  ;  s.c. 
26  N.  E.  Rep.  583  ;  11  L.  R.  A. 
790. 

Permanent  alimony  bars  dower. 

Tatro  V.  Tatro,  18  Neb.  395  ;  s.c. 
53  Am.  Rep.  820 ;  25  N.  W. 
Rep.  571. 

Foreign  divorce — Effiect  on  dower. — 
In  the  case  of  Van  Cleaf  v. 
Burns,  137  N.  Y.  540;  s.c.  23  N. 
E.  Rep.  881  ;  30  Cent.  L.  J.  474, 
the  New  York  Court  of  Appeals 
held  that  as  nothing  except 
adultery  is,  in  New  York,  re- 
garded as  misconduct  with 
reference  to  the  subject  of  ab- 
solute divorce,  no  other  mis- 
conduct will  deprive  a  wife  of 
dower,  even  if  it  is  the  basis  of 
a  judgment  of  divorce  lawf  ullj' 
rendered  in  another  state,  un- 
less it  expressly  appears  that 
such  judgment  has  that  effect 
in  the  jurisdiction  where  it  was 
rendered.      The     Court    say  : 
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it  is  provided  by  statute  that  where  an  absolute  divorce 
is  procured  on  application  of  the  wife  for  the  fault  of  the 
husband,  she  shall  enjoy  her  right  to  dower  in  the  estates 
of  inheritance  her  husband  has  been  seized  of  during 
coverture  up  to  that  time  the  same  as  though  she  was  still 
his  wife^  The  reason  of  this  is  because,  at  common  law, 
the  party  claiming  dower  must  have  been  the  lawful  wife 
at  the  time  of  his  death,  of  the  owner  of  the  estate  out 
of  which  dower  is  claimed.^  At  common  law  a  divorce 
a  mensa  et  thoro  ^  did  not  destroy  the  relations  of  the 
parties  and  for  that  reason  was  no  bar  to  the  wife's  right 
of  dower.* 


"  A  judgment  of  a  sister  state 
can  have  no  greater  effect  here 
than  belongs  to  it  in  the 
state  where  it  was  rendered. 
Suydam  v.  Barber,  18  N.  Y. 
468.  There  is  no  presumption 
that  the  statutes  of  the  state  of 
Illinois  agree  with  our  own  in 
relation  to  this  subject.  Cutler 
V.  Wright,  22  N.  Y.  472  ;  Mc- 
CuUough  V.  Norwood,  58  N.  Y. 
563.  If  they  do,  the  fact  should 
have  been  proved,  as  our  courts 
will  not  take  judicial  notice  of 
statutes  of  another  state.  Hos- 
ford  V.  Nichols,  1  Paige  Ch.  (N. 
Y.)  320  ;  Clianoine  v.  Fowler, 
3  Wend.  (N.  Y.)  173  ;  Sheldon 
V.  Hopkins,  7  Wend.  (N.  Y.) 
435;  Whart.  Ev.,  §g  388,  300. 
Adequate  force  can  be  given  to 
the  Illinois  judgment,  by  recog- 
nizing its  effect  upon  the  status 
of  the  parties  thereto,  without 
giving  it  the  effect  contended 
for  by  the  respondent." 

See :    Mansfield  v.  Mclntyre,   10 
Oliio  27 ; 

Barrett  v.  Failing,  111  U.  S.  523, 
bk.  38  L.  ed.  505;  s.c.  4  Sup. 
Ct.  Rep.  598. 
1  McCaflerty     v.      McCafferty,     8 
Blackf .  (Ind.)  218  ; 

Young  V.  Gregory,  49  Me.  475  ; 

Lakin  v.  Lakin,  84  Mass.  (3  Allen) 
45; 

Davol  V.  Howland,  14  Mass.  319 ; 

Hunt  V.  Thompson,  61  Mo.  148  ; 

Gould  V.  Crow,  57  Mo.  300 ; 

Gleason  v.  Emerson,  51  N.H.405; 

Calame  v.  Calame,  24  N.  J.  Eq. 
(9C.  E.  Gr.)440; 

Schiffer  v.  Pruden,  64  N.  Y.  47  ; 


Wait  V.  Wait,  4  N.  Y.  25,  revers- 
ing s.c.  4  Barb.  (N.  Y.)  290 ; 

Kade  v.  Lauber,  16  Abb.  Pr.  (N. 
Y.)  N.  S.  288 ;  s.c.  28  How.  Pr. 
(N.  Y.)  383  ; 

Forrest  v.  Forrest,  6  Duer  (N.  Y.) 
103,  overruling  dictum  in  Day 
V.  West,  3  Edw.  Ch.  (N.  Y.)  593 
to  the  effect  that  divorce  bars 
dower  per  se  irrespective  of 
wife's  guilt  or  innocence,  and 
affirn*ed  in  Wait  v.  Wait,  4  N. 
Y.  95,  which  overrules  s.c.  4 
Barb.  (N.  Y.)  193  ; 

2  Bl.  Com.  130  ; 

4  Kent  Com.  (13th  ed.)  54. 
■'  Whitsell  V.  Mills,  6  Ind.  339  ; 

McCraney  v.  McCraney,  5  Iowa 
232  ;  s.c.  68  Am.  Dec.  702  ; 

Levins  v.  Sleator,  2  G.  Greene 
(Iowa)  604 ; 

Watts  V.  Corey,  76  Me.  85,  87 

Curtis  V.  Hobart,  41  Me.  230  ; 

Dobson  V.  Butler,  17  Mo.  87  ; 

Rice  V.  Lumley,  10  Ohio  St.  569  ; 

Miltimore  v.  Miltimore,  40  Pa.  St. 
151; 

Burdick  v.  Briggs,  11  Wis.  126  ; 

2  Bl.  Com.  130  ; 

4  Kent  Com.  (13th  ed.)  54. 
s  See  :  Ante,  §  821. 
■*  See :    Gee  v.   Thompson,   11   La. 
An.  657 ; 

Dean  v.  Richmond,  22  Mass.  (5 
Pick.)  461  ; 

Grain  v.  Cavana,  36  Barb.  (N.Y.) 
410  ; 

Walsh  V.  Kelly,  34  Pa.  St.  84  ; 

Clark  V.  Clark,  6  Watts  &  S.  (Pa. 
85; 

Bryan  v.  Batcheller,  6  R.  I.  546  ; 

Watkins  v.  Watkins,  7  Yerg. 
(Tenn.)  283 ; 
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Sec.  1078.  Abandonment  and  adultery  as  bar  to  dower.— 
We  have  already  seen  that  abandonment  of  a  husband, 
even  without  justification,  is  not  a  bar  to  dower  unless 
followed  by  adultery.^  At  common  law  adultery  was 
not  a  bar  to  dower. ^  By  the  statute  of  Westminster  II.,'' 
elopement  or  voluntary  abandonment  of  the  husband,  as 
well  as  adultery,  is  required  to  bar  dower.*  The  statute 
of  Westminster  providing  that  adulterous  elopement  bars 
dower  has  been  re-enacted  in  substance  in  many  of  the 
states  of  the  Union  ;  **  and  in  those  states  where  it  has 
not  been  re-enacted,  it  is  a  part  of  the  American  common 
law.^  In  some  of  the  states,  however,  an  adulterous 
elopement  does  not  bar  dower  unless  followed  by  a 
divorce. '^ 


Sec.  1079.  Eminent  domain — Exercising  power  of  bars 
dower.— We  have  already  seen  ^  that  the  condemnation  of 
lands  to  a  public  use  under  the  power  of  eminent  domain  ^ 
or  a  dedication  to  public  use  ^^  defeats  dower.     But  where 


Tliayer  v.  Thayer,  14  Vt.  107  ;  s.c. 

39  Am.  Dec.  311 ; 
Seagrave  v.   Seagrave,   13    Ves. 

443 ;  s.c.  9  Rev.  Rep.  203. 
1  Ante,  §  941. 
See  :  Hetherington  v.  Graham,  6 

Bing.  135  ;  s.c.   19  Eng.  C.  L. 

69. 
'  Reynolds  v.  Reynolds,  24  Wend. 

(N.  Y.)  193  ; 
Elder  v.  Reel,  63  Pa.  St.  388  ;  s.c. 

1  Am.  Rep.  414  ; 
Bell  V.  Nealy,  1  Bail.  (S.  C.)  L. 

313  ;  s.c.  19  Am.  Dec.  686. 
3  13  Edvv.  I.  c.  34,  Ante,  p.  887  foot- 
note 8. 
*  Elder  v.  Reel,  62  Pa.  St.  308  ;  s.c. 

1  Am.  Rep.  414  ; 
Govier  v.  Hancock,  6  Durnf.  & 

E.  (6T.R.)603;  s.c.  3  Rev.  Rep. 

271. 
See  :  Walters  v.  Jordan,  13  Ired. 

(N.  C.)  L.  361  ; 
Stegall  V.  Stegall.  2  Brock.  C.  C. 

256 ;  s.c.  Fed.  Gas.  No.  13,  351. 
"  Walters  v.  Jordan,  13  Ired.  (N.  C.) 

L.  361  ; 
Elder  v.  Reel,  63  Pa.  St.  508  ;  s.c. 

1  Am.  Rep.  414  ; 
Bell  V.  Nealy,  1  Bail.  (S.  C.)  L. 

313  ;  s.c.  19  Am.  Dec.  686  ; 
Stegall  V.  Stegall,  3  Brock.  C.  C. 

256  ;  s.c.  Fed.  Gas.  No.  13,  351 ; 


4  Kent  Com.  (13th  ed.)  53. 

Common  law  rule — Eepeal  by  impli- 
cation.— In  some  cases  it  is  lield 
tliat  tlie  common  law  is  I'e- 
pealed  by  implication,  when 
the  wliole  subject  lias  been  re- 
vised by  legislation. 

See  :  Commonwealth  v.  Dennis, 
105  Mass.  163  ; 

Latin  v.  Lakin,  84  Mass.  (2  Allen) 
45; 

Commonwealth  v.  Marshall,  38 
Mass.  (11  Pick.)  350; 

Commonwealth    v.     Cooley,     37 
Mass.  (10  Pick.)  37. 
'  Lakin  v.  Lakin,  84  Mass.  (3  Allen) 
45; 

Schifler  v.  Pruden,  64  N.  Y.  47  ; 

Reynolds  v.  Reynolds,  34  Wend. 
(N.  Y.)  193 ; 

Bryan  v.  Batcheller,  6  R.  I.  543. 
8  See  :  Ante,  §g  991,  993. 
»  See  :  French  v.  Lord,  69  Me.  537. 

Wheeler  v.  Kirtland,  37  N.  J. 
Eq.  (13  C.  E.  Gr.)534; 

Moore  v.  City  of  New  York,  8  N. 
Y.  110;  s.c.  59  Am.  Dec.  473; 
affirming  4  Sandf.  (N.  Y.)  456. 
"See:  Dmican    v.   City  of   Terra 
Haute,  85  Ind.  106  ; 

Gwynne  v.  City  of  Cincinnati,  3 
Ohio  34  ;  s.c.  17  Am.  Dec.  576. 

Ante,  §  993. 
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MECHANIC'S  LIEN— ENFORCEMENT.         [Book  III. 


the  wife's  right  of  dower  is  extinguished  by  an  exercise 
of  the  right  of  eminent  domain,  the  better  opinion  is  that 
equity  will  protect  the  wife's  interest  by  securing  to  her 
that  portion  of  the  fund  awarded  to  the  husband  in  com- 
pensation for  the  land  taken,  which  properly  represents 
her  inchoate  dower.-' 

Sec.  1080.  Enforcement  of  mechanic's  lien  does  not  bar 
dower.— The  enforcement  against  premises  in  which  the 
wife  is  entitled  to  dower  of  a  mechanic's  lien  growing 
out  of  a  contract  with  the  husband,  will  not  affect  her 
right  to  dower  in  the  premises,^  including  the  improve- 
ment made  by  the  husband.^  The  reason  for  this  rule  is 
the  fact  that  the  mechanic  bestows  his  labor  with  a  full 
knowledge  of  the  wife's  prior  right,  and  he  knows  that 
the  house  he  is  building,  as  brick  is  added  to  brick,  and 
nail    after  nail  is  driven,    becomes    real    estate.     The 


In  Nye  v.  Taunton  Branch  E. 
Co.,  113  Mass.  277,  where  the 
widow's  right  to  dower  had 
become  consummate,  and  the 
land  had  been  taken  for  a 
pubHc  use  for  depot  purposes 
by  purchase  as  authorized  by 
law  (Mass.  Gen.  St.  c.  90,  §  1); 
the  court  say  :  It  is  not  neces- 
sary to  consider  what  would 
have  been  the  effect  upon  the 
demandant's  right  of  dower,  if 
the  land  had  been  taken, 
against  the  consent  of  the 
owner,  in  tlie  exercise  of  the 
power  of  eminent  domain. 
As  the  statute  authorized  the 
purchase  for  the  purpose  tliere- 
in  named,  the  land  did  not  pass 
to  the  tenant  under  the  exer- 
cise of  the  power  of  eminent 
domain  accompanied  by  such 
powers  and  limitations  as  the 
exercise  of  that  right  iinposes, 
but  by  deed  subject  to  all  the 
incidents  attending  that  form 
of  contract  between  the  parties. 
The  land  was  at  the  time  sub- 
ject to  the  demandant's  in- 
choate right  of  dower,  wliich 
is  now  consummate  by  the 
death  of  her  husband,  and  the 
XJurposes  to  which  the  corpora- 
tion has  in  the  meantime  de- 
voted tlie  land  is  immaterial. 


as  it  may  change  them  at  will, 
and  sell  the  land  if  it  choose. 
1  "Wheeler  v.  Kirtland,  37  N.  J.  Eq. 
(13  C.  E.  Gr.)  534. 

See  :  French  v.  Lord,  69  Me.  537. 

The  New  York  Court  of  Appeals 
said  in  the  case  of  Moore  v. 
City  of  New  York,  8  N.  Y. 
110  ;  s.c.  59  Am.  Dec.  473,  that 
"the  wife  had  no  interest  in 
the  land,  and  the  possibility 
she  did  possess  was  incapable 
of  being  estimated  with  any 
degi-ee  of  accuracy."  But 
this  doctrine  is  not  supported 
by  later  cases  in  the  same 
state. 

See :  Simar  v.  Canaday,  53  N. 
Y.  298  ;  s.c.  13  Am.  Rep.  523  ; 

Matter  of  Extension  of  Central 
Park,  16  Abb.  Pr.  (N.  Y.)  69. 
=  See :  Grove  v.  Gather,  23  III.  634  ; 
s.c.  76  Am.  Dec.  711 ; 

Shaffer  v.  Weed,  8  111.  (3  Gilm.) 
513; 

Mark  v.  Murphy,  76  Ind.  534  ; 

Bishop  V.  Boyle,  9  Ind.  169  ;  s.c. 
68  Am.  Dec.  615  ; 

Pifer  V.  Ward,  8  Blackf.  (Ind.) 
253; 

Van    Vronker    v.    Eastman,   48 
Mass.  (7  Met.)  157,  163. 
'  Van  Vronker  v.  Eastman ,  48  Mass. 
(7  Met.)  157,  162. 

See  :  Ante,  §  983. 
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mechanic  can  protect  himself  by  security  or  adventure  ; 
but  the  wife  is  passive,  and  can  do  nothing.^ 

Sec.  1081.  Estoppel  in  pais  bars  dower.— A  married  woman 
may  bar  herself  of  a  right  to  claim  dower  by  acts  which 
operate  in  the  way  of  estoppel  without  any  formal  re- 
lease.^ As  by  an  agreement  not  to  claim  dower,^  to 
accept  a  marriage  settlement  in  lieu  of  dower/  or  enter- 
ing into  an  agreement  with  the  heirs,  upon  proper  con- 
sideration.^ She  will  be  estopped  by  any  acts  calculated 
to  work  a  fraud  upon  a  purchaser  of  the  property,®  or  by 
laches.^  But  to  bar  dower  there  must  be  an  unequivocal 
act  or  declaration ;  mere  silence  will  not  be  sufficient. 
Thus,  where  a  widow  is  present  at  a  sale  of  land  by  the 


'  Bishop  V.  Boyle,  9  Ind.  169  ;  s.c. 
68  Am.  Dec.  615,  617. 

In  Bishop  v.  Boyle,  supra,  the 
court  saj'  that  "  in  Pifer  v. 
Ward,  8  Blackf.  (Ind.)  253,  the 
point  in  issue  was  ruled  in 
favor  of  the  wife,  although  it 
was  not  necessary  to  the  decis- 
ion of  that  case.  Shaffer  v. 
Weed,  8  111.  (3  Gilm.)  513,  is 
an  authority  directly  in  point 
for  the  case  at  bar.  So  far  as 
the  hardship  is  concerned,  the 
case  is  not  different  from  any 
other  in  which  the  mechanic's 
hen  has  been  held  subject  to  a 
prior  incumbrance,  and  yet  it 
was  held  to  be  subject  in  the 
cases  of  Clare  v.  Hunt,  8  Blackf. 
(Ind.)  254,  and  Troth  v.  Hunt, 
8  Blackf.  (Ind.)  580." 
»  Nelson  v.  Holly,  50  Ala.  3  ; 

Farrow  v.  Farrow,  1  Del.  CIi. 
457; 

Gilbert  v.  Reynolds,  51  111.  513  ; 

Stoddart  v.  Cutcompt,  41  Iowa 
339; 

O'Brien  v.  Elliott,  15  Me.  135; 
s.c.  33  Am.  Rep.  139  ; 

Sweeney  v.  Mallorv,  63  Mo.  485 ; 
s.c.  3  Cent.  L.  J.  461  ; 

Elmendorf  v.  Lockwood,  57  N. 
Y.  323  ;  s.c.  4Lans.  (N.Y.)  393  ; 

Malloney  v.  Horan,  36  How.  Pr. 
(N.  Y.)  369  ;  s.c.  53  Barb.  (N. 
Y.)40; 

Dougrey  v.  Topping,  4  Paige  Ch. 
(N.  Y.)  94 ; 

Shotwell  V.  Sedam's  Heirs,  3 
Ohio  513  ; 


Smiley  v.  Wright,  2  Ohio  506  ; 

Reed  v.  Morrison,  13  Serg.  &  R. 
(Pa.)  18 ; 

Gelzer  v.  Gelzer,  1  Bail.  (S.  C.) 
Eq.  387  ;  s.c.  33  Am.  Dec.  180  ; 

Deshler  v.  Beery,  4  U.  S.  (4  Dall.) 
300  ;  bk.  1  L.  ed.  842  ; 

Earl  of  Buckingham  v.  Drury,  3 
Eden.  60,  74 ; 

Drury  v.  Drury,  2  Eden.  39. 
3  Gelzer  v.  Gelzer,  1  Bail.  (S.  C.) 
Eq.  387  ;  s.c.  33  Am.  Dec.  180. 

An  agreement  not  to  claim  dower  or 
any  interest  in  the  husband's 
realty,  entered  into  in  lieu 
thereof,  by  a  woman  before 
marriage,  and  in  consideration 
thereof,  and  the  fact  that 
she  has  an  ample  estate  in  her 
own  right  secured  to  her,  of 
which  her  husband  can  have 
no  benefit,  while  not  operating 
as  a  bar  by  way  of  estoppel,  at 
common  law,  may  be  enforced 
in  equity. 

Gelzer  v.  Gelzer,  1  Bail.  (S.  C.) 
Eq.  387  ;  s.c.  23  Am.  Dec.  180. 
''  Even  though  an  infant  when  en- 
tering into  the  arrangement. 

Drury  v.  Drury,  3  Eden.  39  ; 

Earl  of  Buckingham  v.  Drury,  2 
Eden.  60,  74. 
5  Shotwell  V.  Sedam's  Heirs,  3  Ohio 

5. 
«  Sweany  v.  Mallory,  63  Mo.  485 ; 
s.c.  3  Cent.  L.  J.  461 ; 

Magee  v.  Mellon,  23  Miss.  585 ; 

Dougrey  v.  Topping,  4  Paige  Ch. 
(N.  Y.)  94. 
1  Gilbert  v.  Reynolds,  51  111.  513. 
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administrator  of  her  deceased  husband,  and  states  that 
the  sale  -will  be  made  clear  of  dower,  she  will  thereby  be 
estopped  to  claim  her  dower  right  in  the  land  sold.^  As 
to  whether  a  woman  will  be  estopped  to  claim  dower  by 
her  silence  where  she  simply  stands  by  and  allows  people 
to  bid  upon  the  property,  there  is  a  conflict  of  authority.^ 
It  is  thought  that  the  barring  of  dower  by  way  of 
estoppel  must  be  confined  ,to  those  cases  where  the  widow 
attempts  affirmatively  to  enforce  a  right  inconsistent 
with  her  previous  conduct  upon  which  the  other  party 
properly  relied.^ 

Sec.  1082.  Foreclosure  as  a  bar  to  dower.— Foreclosure  of 
a  mortgage  in  which  the  wife  did  not  join,  and  sale  there- 
under, does  not  bar  her  right  of  dower  in  the  mortgaged 
premises,  although  she  is  made  a  party  defendant  in  the 
foreclosure  proceeding,  but  in  which  her  right  of  dower  is 
not  put  in  issue  ;  *  but  is  otherwise,  it  seems,  where  the 


'  Sweany  v.  Mallory,  63  Mo.  485  ; 

B.C.  3  Cent.  L.  J.  461. 
''  That  she  will  be  estopped  by  her 
silence  is  held  in  the  following 
cases  : 

O'Brien  v.  Elliott,  15  Me.  135; 
s.c.  33  Am.  Deo.  139 ; 

Wood  V.  Seely,  33  N.  Y.  116  ; 

Maloney  v.  Horan,  36  How.  (N. 
Y.)  Pr.  369;  s.c.  53  Barb.  (N. 
Y.)  40  ; 

Dougrey  v.  Topping,  4  Paige  Ch. 
(N.  Y.)  94 ; 

Smiley  v.  Wright,  8  Ohio  511 ; 

Deshler  v.  Beery,  4  U.  S.  (4  Dall.) 
300  ;  bk.  1  L.  ed.  843. 

See  :  Swesey  v.  Shady,  33  Ohio 
St.  336  ; 

Fisher  v.  Mossman,  11  Ohio  St. 
43,  47  ; 

McFarland  v.  Febiger,  7  Ohio 
(pt.  I.)  195  ; 

Reiley  v.  Miami  Ex.  Co.,  5  Ohio 
336; 

Tom  V.  Daily,  4  Ohio  373  ; 

Shotwell  V.  Sedam's  Heirs,  3 
Ohio  1,  13. 

In  Smiley  v.  Wright,  supra,  the 
Supreme  Court  of  Ohio  say  that 
by  simply  standing  and  allow- 
ing people  to  bid  upon  the 
property  of  her  deceased  hus- 
band, by  her  silence  she  is 
barred  to  claim  dower,  because 


she  is  supposed  to  Jcnow  her 

rights    and   waive    them,    al- 

tliough  the  purchaser  was  ig- 
norant of  her  title. 
That  she  la  not  Tjarred  Tjy  silence  is 

held  in  the  following  cases  : 
Owen  V.  Slatter,  36  Ala.  647  ; 
Toledo  P.  &  W.  R.  Co.  v.  Cur- 

tenins,  65  111.  130  ; 
Phinney  v.  Johnson,  13  S.  C.  35 ; 
Smith  V.  Paysenger,  3  Mill  Const. 

(S.  C.)  59; 
Tennant  v.  Stoney,  1  Rich.  (S.  C.) 

L.  333  ; 
Hith  V.  Cooke,  1  Rand.  (Va.)  344. 
"  Oglesby  Coal  Co.  v.  Pasco,  79  111. 

164; 
Kane  County  v.  Harrington,  50 

111.  333  ; 
Merriam   v.  Barton  C.  &   F.  R. 

Co.,  117  Mass.  341  ; 
Bemer  v.  Call,  93  Mass.  (10  Allen) 

o\Z  \ 
Lowell    V.  Daniels,  68    Mass.   (3 

Gray)  161 ; 
Williams  v.  Baker,  71  Pa.  St.  467 
Glidden  v.  Strupler,  53  Pa.   St 

400  ; 
Rumfelt  w.Clemens,46  Pa.St.455 
Keen  v.  Hartman,  48  Pa.  St.  497! 
^  Mooney  v.  Maas,  33  Iowa  380  ;  s.c 

93  Am.  Dec.  395. 
See  :  Fletcher  v.  Holmes,  33  Ind. 

497,  636 ; 
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wife's  right  of  dower  is  put  in  issue  in  the  petition,^  unless 
the  lands  were  mortgaged  at  the  time  the  husband  became 
the  owner  thereof,  and  are  sold  under  the  power  of  the 
mortgage  during  the  lifetime  of  the  husband,  in  which 
case  the  wife's  inchoate  right  of  dower  will  be  barred, 
and  she  will  not  be  entitled  even  to  share  in  the  surplus.^ 
When  the  wife  joins  in  the  mortgage,  however,  its  en- 
forcement will  bar  her  right  to 'claim  dower  in  the  lands.  ^ 
It  has  been  said  that  this  is  the  case  even  where  the  fore- 
closure is  against  the  husband  alone ;  *  but  the  better 
doctrine,  as  well  as  the  weight  of  authority,  is  that 
the  wife  must  be  made  a  party  to  the  action  in  order  to 
bar  her  dower  ;  *  some  of  the  cases  even  hold  that  the 


Verry  v.  Robinson,  35  Ind.  14  ; 
s.c.  87  Am.  Dec.  346. 

Sale  on  partition. — The  fact  that 
the  lands  were  afterwards  sold 
on  partition,  to  which  the 
widow  was  not  a  party,  would 
not  divest  her  of  her  contingent 
interest. 

Verry  v.  Robinson,  25  Ind.  14  ; 
s.c!  87  Am.  Dec.  846. 

Sale  of  lands — Lajids  devised  to  tes- 
tator's widow  for  life,  with  re- 
mainder over,  on  the  fore- 
closure of  a  mortgage  made  by 
the  testator,  in  which  the  wife 
did  not  join,  does  not  bar  the 
widow's  claim  to  dower. 

Lewis  V.  Smith,  9  N.  Y.  503  ;  s.c. 
61  Am.  Dec.  706. 
'  See  :  Mooney  v.   Maas,   33  Iowa 

380  ;  S.C.  93  Am.  Dec.  395. 
^  Frost  V.  Peacock,  4  Edw.  Ch.  (N. 
Y.)  678. 

See  :  NewhaUi;.  Lynn's  Five  Cent 
Savings  Bank,  101  Mass.  433  ; 
s.c.  3  Am.  Rep.  387  ; 

Matthews  v.  Duryee,  3  Abb.  App. 
Dec.  (N.  Y.)  335  ;  s.c.  4  Keyes 
(N.  Y.)  540  ; 

BeU  V.  New  York,  10  Paige  Ch. 
(N.  Y.)  49. 

It  has  been  held  in  Strong  v.  Con- 
verse, 90  Mass.  (8  Allen)  557  ; 
s.c.  85  Am.  Dec.  733,  that  the 
widow  of  the  grantor  is  not  en- 
titled to  dower  as  against  a 
mortgagee  and  those  claiming 
with  him  in  her  husband's 
lands,  conveyed  by  a  deed  of 
warranty  subject  to  a  mortgage 
covering  the  entire  value  of  the 
property,  so  long  as  the  mort- 


gage remains  undiscliarged. 
'  Frost  V.  Peacock,  4  Edw.  Ch.  678 

Baker  v.  Fetters,  16  Ohio  St.  596 

See  :  Graves  v.  Braden,  62  Ind. 
93; 

Nottingham  v.  Calver,  1  Ind.  527 

Watson  V.  Clendenin,  6  Blackf 
(Ind.)  477 ; 

Mead  v.  Mead,  39  Iowa  38  ; 

Pitts  V.  Aldrich,  93  Mass.  (11 
Allen)  39  ; 

Farwell  v.  Cotting,  90  Mass.  (8 
AUen)  311 ; 

McCabe  v.  Bellows,  73  Mass.  (7 
Gray)  148 ;  s.c.  66  Am.  Dec. 
467; 

Riddick  v.  Walsh,  15  Mo.  519  ; 

Harrison  v.  Eldridge,  6  N.  J.  Eq. 
(3  Halst.)  393  ; 

Mc Arthur  v.  Franklin,  16  Ohio 
St.  193  ;  s.c.  15  Ohio  St.  506  ; 

St.  Clair  v.  Morris,  9  Ohio  St.  15. 
«  Riddick  v.  Walsh,  15  Mo.  519  ; 

Pledger  v.  Ellerbee,  6  Rich.  (S. 
C.)  L.  366  ;  s.c.  60  Am.  Dec. 
123. 

In  Pledger  v.  Ellerbee  the  Su- 
preme Court  of  South  Carolina 
say  that  a  widow  claiming 
dower  is  estopped  by  fore- 
closure of  mortgage  made  by 
her  late  husband  from  show- 
ing that  such  mortgage  was 
invalid  because  not  legally  at- 
tested, although  she  was  not  a 
party  either  to  the  mortgage 
or  to  ite  foreclosure. 
'  See  :  Eslava  v.  Lepretre,  31  Ala. 
504  ;  s.c.  56  Am.  Deo.  866  ; 

Harrison  v.  Eldredge,  6  N.  J.  Eq. 
(3  Halst.)  393  ; 

Millsu.Van  Voorhies,  30  N.Y.  413; 
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dower  right  must  be  in  issue. ^  Joinder  with  the  hus- 
band in  his  mortgage,  however,  bars  the  wife's  dower 
only  in  favor  of  the  mortgagees^  or  those  who  in  equity 
stand  in  his  place.^  For  this  reason  the  wife  may  still 
have  dower  in  the  equity  of  redemption,  ov  in  thd  surplus 
proceeds  of  a  sale  of  the  land  nftor  satisfying  the  mort- 
gage,* except  in  those  cases  where  the  wife  was  an 
infant  at  Ihe  time  of  joining  in  the  mortgage,  in  which 
case  her  right  of  dower  in  the  mortgaged  premises  will 
not  be  barred,  unless  the  mortgage  is  a  purchase-money 
mortgage. "*  But  a  sale  of  land  iinder  judgment  against 
the  husband  does  not  bar  the  widow  of  her  right  of 
dower,  although  .the  court  directs  the  proceeds  of  the 
sale  to  be  first  applied  in  satisfaction  of  a  prior  mort- 
gage, in  which  the  wife  joined  and  released  her  dowor." 

Seo.  1083.  Jointure  bars  dower.— Dower  may  also  be 
barred  by  jointure,''  made  either  before  or  after  mai'riage, 


Ketohum  «.Shaw,  38  Ohio  8t.508  ; 

McArthur  v.  Franklin,  16  Ohio 
St.  198  ;  s.c.  15  Ohio  St.  485. 

See,  also  :  Weltise  on  Mortgage 

Foreclosures,  159,  §  lii5,  et  seq. 

'  Mooney  v.  Maas,  32  Iowa  880  ;  s.c. 

93  Am.  Dec.  895. 
"  See  :  McCabe  v.  Bellows,  73  I-Iarr. 
(7  Gray)148;  s.o.OO  Am.Deo.40(l; 

Hildreth  v.  Jones,  18  Mass.  535  ; 

Rutherford  v.  Munce,  1  Miss. 
(Walk.)  870  ; 

Wheeler  v.  Morris,  3  Bosw.  (N. 
Y.)  524  ; 

Tabelo  v.  Tabele,  1  John.  C;h.  (N. 
Y.)  45 ; 

Klinok  V.  ICeckey,  3  Hill  (S.  C.) 

Eq.  350. 

'  Dearborn  v.  Taylor,  18  N.  H.  158. 

*  Matthews  v,  Duryoc,  8  Abb.  App. 

Dec.  (N.  Y.)  231  ;  s.c.  4  Kcyea 

(N.  Y.)  585  ; 

Home  V.  Homo,  10  PaigoCh.  (N. 
Y.)15K,  165; 

Haw  ley  v.  Bradford,  9  Paige  (!li. 
(N.Y.)200  ;  s.0.87  Am.De<^8W); 

Rickard  v.  Talbird,  1  Rich.  (S,  C.) 
Eq.  158. 

See  :  An/e,  %  948. 

It  is  said  in  Hawley  v.  Bradford, 
supra,  a  deceased  mortgagor's 
wife  is  entitled  to  dower  in  sur- 
plus only  of  the  proceeds  ol'  tlio 
mortgaged  premises,  after  lay- 
ing the  mortgage  debt  and  cobIs 
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of  foreoloBure,  where  she  has 
ioiiiod  in  a  mortn'uf^e  of  bin 
liiiid  for  his  d(4)t,  niid  the  liuid 
lias  been  sold  on  foriH^loMure, 
and  cannot  oliiim  dovv(>r  in  tlie 
whole  proiHieds  agiihiHt  the 
■judgment  creditors  of  tlie  hus- 
band ;  but  her  iiiter(wt  in  the 
I'CHidue  is  free  of  iin.y  (Oiarne 
for  the  cost  of  a  refereiuui  to 
deteriiihio  tlie  rights  of  the 
creditors  tlu^iein. 
'  In  which  case  the  superior  equity 
of  the  mortgage  and  not  tlie 
jointure  bars  the  dower  intei- 
est. 

(ilenu  V.  Clark,  58  M<1.  580. 

A  mortgage  given  back  contemporane- 
ously with  a  purchase  of  the  land 
to  Hecui-e  the  jiun^haso-money, 
or  a  portion  thereof,  bars  llio 
wife's  riglit  of  dower. 

Eslava  v.  Lepi-etre,  81  Ala.  604; 
s.c.  50  Am.  1J(U!.  260. 
"Taylor  )).  Fowler,   18  Ohio  507; 
H.c.  51  Am.  Dec.  469. 

See ;  Kidgwiiy  v.  Masting,  21! 
Ohio  St.  395  ; 

State  Bank  v.  1 1  inton,  21  Ohio  St. 
509,  515; 

Woodworth  v.  Paige,  5  Oliio  St. 
43,  78  ; 

(Jait;er  v.  Goodwin,  8  Ohio  St.  75. 
'  For   full  (liwaiHHioii    of    jointure, 
seo  bk.  III.,  0.  XIX.,  {>.  050. 
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but  to  have  that  effect  the  conveyance  must  have  been 
made  with  the  intention  of  barring  dower,  which  inten- 
tion should  be  expressed  in  the  deed,  or  appear  by  neces- 
sary implication  from  its  contents,^  and  must  be  a  free- 
hold estate  in  lands  for  the  life  of  the  wife,  to  take  effect 
at  the  husband's  death.'^ 

Sec.  1084.  Judicial  sale  for  debts  as  a  bar  to  dower.— 
Dower  is  superior  to  rights  of  creditors,^  even  in  those 
states  where  the  right  of  dower  is  confined  to  land  of 
which  the  husband  dies  seized,*  although  the  husband 
may  be  insolvent  at  the  time  of  his  death  ;^  consequently 
dower  will  not .  be  affected  by  a  judgment  obtained 
against  the  husband  after  marriage,^  or  by  a  sale  on  an 
execution  thereunder,^  even  though  the  property  sold  is 
subject  to  a  mortgage  in  which  the  wife  has  joined  the 
husband,  and  the  proceeds  of  the  sale  are  applied  to  the 
satisfaction  of  the  mortgage.^    It   seems,   however,  in 


'  Chase  v.  Alley,  83  Me.  234 ;  s.c. 

19  Atl.  Rep.  397  ;  1  BaU.  Am. 

L.  R.  Prop.  696,  §  496. 
See:  Swaine  ■;;.  Ferine,  5  John. 

Ch.   (N.   Y.)  489  ;  s.c.   9  Am. 

Dec.  318. 
"  See :    Hastings    v.   Dickinson,    7 

Mass.  153  ;  s.c.  5  Am.  Dec.  34  ; 
Gelzer  v.  Gelzer,  1   Bail.  (S.  C.) 

Eq.  387  ;  s.c.  23  Am.  Dec.  180. 
»  Sisk  V.  Smith,  6  III.  (1  Gilm.)  503, 

509; 
Stinson  v.  Sumner,  9  Mass.  143  ; 
Yandell  v.  Pew,  53  Miss.  296  ; 
Lewis  V.   Coxe,   30  N.   J.   L.  (5 

Harr.)  403  ; 
Griffin  v.  Reece,  16  N.  J.  L.  (1 

Harr.)  508  ; 
Coombs  w.  Young,  4Yerg.  (Terni.) 

318. 
*  Stokes  V.  O'Fallon,  3  Mo.  29,  33  ; 
Bray  v.  Lamb,  3  Dev.  (N.  C.)  Eq. 

372 ;  s.c.  35  Am.  Dec.  718  ; 
Coombsu  Young,  4Yerg.  (Tenn.) 

318. 
'  Crittenden  v.  Johnson,  11  Ark.94  ; 
Crittenden  v.  Woodruff,  11  Ark. 

83  * 
Lazear  v.  Porter,  87  Pa.  St.  300  ; 
Eberle  v.  Fisher,  18  Pa.  St.  526  ; 
Worcester  v.  Clark,  2  Grant  (Pa.) 

84; 
KeUer  v.  Michael,  3  Yeates  (Pa.) 

300; 


Dudley  v.  Eastman,  104  U.  S.  99  ; 
bk.  26  L.  ed.  668. 

See  :  Ante,  §  973. 

In  Mississippi  the  rule  is  otherwise 
in  case  of  insolvency. 

Bridgforth  v.  Maxwell,  47  Miss. 
743. 

Debts  can  be  set  np  as  against  dower 
by  creditors  only. 

Thomas  v.  Hesse,  34  Mo.  13  ;  s.c. 
84  Am.  Dec.  66. 

The  Supreme  Court  of  North 
Carolina  held  in  the  case  of 
Den  ex  d.  Davidson  v.  Frew,  3 
Dev.  (N.  C.)  L.  3  ;  s.o.  32  Am. 
Dec.  708,  that  a  sale  of  land 
under  execution  divests  the  de- 
fendant's estate,  and  bars  the 
dower  of  his  wife,  though  the 
deed  be  not  executed  until  after 
the  assignment  of  the  dower. 
«  Stewart  v.  Beard,  4  Md.  319. 
'  Wakeman  v.  Roache,  Dudley  (Ga.) 
123; 

Peuse  V.  Hixon,  8  Iowa  403  ; 

Barker  v.  Parker,  17  Mass.  364  ; 

Fleeson    ■;;.    Nicholson,   1    Miss. 
(Walk.)  248  ; 

Griffin    v.   Reece,   16    N.   J.    L. 
(1  Harr.). 53; 

Harrison  v.  Eldredge,  6  N.  J.  Eq. 
(3  Halst.)  393. 
*  Ridgway  v.  Masting,  23  Ohio  St. 
294,  295  ; 
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those  states  where  land  is  assets  for  the  payment  of  the 
deceased's  debts,  a  sale  for  such  debts,  with  such 
notice  to  the  widow  as  is  required  by  statute  or  other- 
wise, will  effectually  bar  dower  in  the  lands  thus  sold.^ 

Sec.  1085.  Mortgage  as  a  bar  to  dower.— A  wife's  right  of 
dower  is  not  barred  by  a  mortgage  made  by  her  husband 
in  which  she  does  not  join,^  even  though  the  husband  rep- 
resents himself  as  an  unmarried  man  ;  ^  and  her  rights 
will  not  be  affected  by  a  foreclosure  of  such  mortgage,* 
even  though  she  is  made  a  party  to  the  proceedings, 
except  in  those  cases  where  her  dower  interest  is  ex- 
pressly put  in  issue  by  the  pleading.^  Where  the  wife 
joins  her  husband  in  the  execution  of  a  mortgage  her 
dower  will  be  barred,  as  against  the  mortgagee,  so  far  as 
is  necessary  for  the  payment  of  the  mortgage  debt ;  ^ 


State  Bank  v.  Hinton,  21  Ohio  St. 
509  515  • 

Taylor  v.  Fowler,  18  Ohio  567  ; 
s.c.  51  Am.  Dec.  469  ; 

Woodworth  v.  Paige,  5  Ohio  St. 
73; 

Carter  v.  Goodin,  3  Ohio  St.  75. 

The  Supreme  Court  of  Kentucky,  how- 
ever, have  held  in  the  case  of 
Connolly  v.  Branstler,  3  Bush 
(Ky.)  702;  s.c.  96  Am.  Dec. 
378,  that  a  wife  is  estopped 
from  claiming  dower  in  land 
of  her  husband,  where  the  land 
has  been  sold  by  order  of  the 
court  for  the  benefit  of  her  hus- 
band's creditors,  and  she  caused 
it  to  be  announced  that  she 
would  not  claim  dower  against 
the  purchaser.  The  disability 
of  her  coverture  could  not  ex- 
onerate her  from  fraud. 
'  Cockrill  V.  Armstrong,  31  Ark 
580  ; 

Olmstead  v.  Blair,  45  Iowa  42  ; 

Garvin  v.  Hatcher,  39  Iowa  685 ; 

Kirk  V.  Dean,  2  Binn.  (Pa.)  341. 
°  Hinchman  v.  StUes,  9  N.  J.  Eq. 
(1  Stock.)  361 ; 

Hayes  v.  Whitall,  13  N.  J.  Eq. 
(2  Beas.)  241. 
8  Westfall  V.  Hintz,  7  Abb.  N.  C. 

(N.  Y.)  236. 
*  McMahon  v.  Russell,  17  Fla.  678  ; 

Gold  V.  Ryan,  14  111.  53. 
'•  Mooney  v.  Maas,  22  Iowa  380  ;  s.c. 
93  Am.  Dec.  395. 


See  :  Ante,  §  1082. 
^  Strong  V.   Converse,  90  Mass    (8 
Allen)  557  ;  s.c.85  Am.  Dec.732; 

McCabe  v.  Bellows,  73  Mass.  (7 
Gray)  148  ;  s.c.Ce  Am.  Dec.467 ; 

Popkin  V.  Bumstead,  8  Mass.  491 ; 
s.c.  5  Am.  Dec.  113 ; 

Carter  v.  Goodin,  3  Ohio  St.  75  ; 

Taylor  v.  Fowler,  18  Ohio  567; 
s.c.  51  Am.  Deo.  469  ; 

St.  Clair  v.  Morris,  9  Ohio  15  ; 
s.c.  34  Am.  Dec.  415  ; 

Richard  v.  Talbird,  1  Rich.  (S. 
C.)  L.  185. 

Widow  of  grantor  is  not  entitled  to 
dower  as  against  mortgagee  and 
those  claiming  under  him,  in 
her  husband's  land  conveyed 
by  deed  of  warranty,  subject 
to  a  miortgage  covering  the 
entire  value  of  the  property, 
so  long  as  the  mortgage  re- 
mains undischarged. 

Strong  V.  Converse,  90  Mass.  (8 
Allen)  557;  s.c.  85  Am.  Dec. 
732. 

Renunciation  of  right  of  dower  in  a 
mortgage  executed  by  husband 
and  wife  divests  her  right,  so 
as  to  give  the  purchaser,  at  a 
sale  of  the  premises  by  the  hus- 
band's administrator  for  the 
payment  of  the  debts  of  the 
estate,  a  complete  and  unen- 
cumbered title. 

St.  Clair  v.  Morris,  9  Ohio  15  ; 
s.c.  34  Am.  Dec.  415. 
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although  she  will  be  entitled  to  dower  in  the  mortgaged 
premises,  as  against  every  person  except  the  mortgagor 
and  those  claiming  under  him.i  But  where  the  wife  has 
joined  in  a  mortgage  of  the  husband's  lands  to  secure  his 
debt,  upon  a  judicial  sale  of  the  premises,  she  may  have 
the  value  of  her  contingent  right  of  dower  in  the  entire 
proceeds  ascertained,  and  the  husband's  entire  interest 
therein  exhausted  to  pay  the  debt  before  resorting  to  the 
interest  of  the  wife  therein.^ 


Sec.  1086.  Provision  in  lieu  of  dower  bars.— A  provision 
in  lieu  of  dower  regularly  and  properly  made,  and  duly 
accepted,  will  bar  the  wife's  dower  interests,^  where 
designated  and  accepted  in  lieu  of  dower  ;  *  but  an 
agreement  that  an  intended  wife  should  exclusively 
enjoy  property  she  had  by  right  of  a  former  marriage, 
and  not  expressed  to  be  in  lieu  of  dower,  constitutes  no 
bar  to  her  claim  of  dower  in  the  estate  of  her  second 
husband  ;  ^  and  a  conveyance  by  a  husband,  during  covert- 
ure, in  trust  for  his  wife,  to  whom  the  land  is  afterwards 
conveyed,  but  not  intended  nor  accepted  in  lieu  of  dower, 
is  no  bar  to  her  claim. ^ 

Sec.  1087.  Settlement  during  coverture  as  a  bar  to  dower. — 
A  settlement  made  by  a  husband  during  coverture  is  a 
bar  to  dower  where  made  in  lieu  thereof,  and  voluntarily 
accepted  by  the  wife  after  her  husband's  death  ; '  but  a 
mere  gift  to  a  widow,  or  a  settlement  upon  her  during 
coverture,  will  not  be  regarded  as  in  lieu  of  dower  unless 
it  is  so  expressed  in  the  instrument,  or  necessarily  in- 
ferred from  its  language.*  Thus  the  mere  acceptance  of 
a  homestead  by  the  wife  during  coverture  will  not  be  a 
bar  to  her  claim  of  dower  after  her  husband's  death. ^ 

'  McCabe  v.  Bellows.    73  Mass.  (7  =  Swaine  v.  Ferine,  5  John.  Oh.  (N. 

Gray)  148  ;   s.c.  66  Am.   Dec.  Y.)  483  ;  s.c.  9  Am.  Dec.  318. 

467.  '  H. 

»  Mandel  v.  McClave,  46  Ohio  St.  '  O'Brien  v.  Elliot,  15  Me.  125 ;  s.c. 

407  ;  s.c.  23  N.  E.  Rep.  290  ;  30  32  Am.  Dec.  137  ; 

Cent.  L.  J.  31 ;  40  Alb.  L.  J.  McCartee  v.  Teller,  2  Paige  Ch. 

36G  ;  23  Ohio  L.  J.  267.  (N.  Y.)  511. 

'  See  :  Post,  §§  1091-1107.  See  :  Post,  §  1097. 

*  O'Brien  v.  Elliot,  15  Me.  125  ;  s.c.  "  Mitchell  v.  Ward,  20  Ga.  535. 

33  Am   Deo.  133.  "  McAfee  v.  Bettis,  72  N.  C.  28. 
59 
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Sec.  1088.  statute  of  limitations  as  a  bar  of  dower.— The 
wife's  inchoate  right  of  dower  will  not,  under  any  cir- 
cumstances, be  affected  by  an  adverse  possession  of  the 
land  during  the  lifetime  of  the  husband  ;  ^  and  after  her 
interest  becomes  consummate  by  the  death  of  her  hus- 
band, in  the  absence  of  statutory  provisions,  her  dower  is 
not  within  the  statute  of  limitations,^  for  the  reason  that 
the  widow  has  no  power  to  enter  upon  her  dower  lands 
before  assignment,^  and  for  the  further  reason  that  her 
right  of  action  does  not  arise  from  any  right  of  posses- 
sion adverse  to  that  of  the  heir  or  feoffee,  the  widow's 
right  not  being  adverse.  In  some  states,  however,  the 
statute  runs  from  the  date  of  the  death  of  the  husband,* 
or  from  the  time  of  the  accrual  of  the  right  of  action  for 
dower.  ^  Under  some  statutes  the  statute  of  limitations 
is  held  to  run  in  favor  of  the  heir  or  assignee  from  the 
time  that  he  denies  the  right  of  the  widow  to  dower,  or 
does  some  act  equivalent  to  such  denial ;  ^  and  in  others 
the  statute  will  run  from  the  time  the  vendee,  after 
the  death  of  the  vendor,  by  some  unmistakable  act  or 
declaration,  asserts  adverse  right  and  claim  of  ownership.'' 

Adverse  possession  will  not  be  a  bar  to  the  widow's 
action  for  dower,  unless  the  statute  is  made  expressly  to 
include  such  action.^    In  a  number  of  the  states,  how- 

'  Durham  v.  Angier,  30  Me,  243 ;  profits,  although  the  latter  are 

Moore  ■;;.  Frost,  3  N.  H.  137.  sought  in  a  separate  suit. 

"  Barksdale  v.  Garret,  64  Ala.  277  ;  Sellman  v.  Bowen,  8  Gill  &  J. 

Ridgway  v.  McAlpine,   31  Ala.  (Md.)  50  :  s.c.  29  Am.  Dec.  524. 

458  ;  Belay  to  institute  suit  for  dower  for  a 

Sellman  v.   Bowen,  3  Gill  &  J.  year    or    two    cannot    bar   the 

(Md.)  50  ;  s.c.  39  Am.  Dec.  534  ;  widow's  right  either  at  law  or 

Barnard  v.  Edwards.  4  N.  H.  107  ;  in  equity. 

s.c.  17  Am,  Dec.  403  ;  Sandford  v.  McLean,  3  Paige  Ch. 

3Ioore  v.  ¥mst,  3  N.  H.  136 ;  (N.  Y.)  117  ;  s.c.  33  Am.  Dec. 

Sandford  v.  McLean,  3  Paige  Ch.  773. 

(N.  Y.)  117  4  s.c.  23  Am.  Dec.  '  See :  Ante,  §  999. 

773.  "  See :    Barksdale    v.     Garrett,    64 

See  :  Ante,  %  1043.  Ala.  277  ; 

Compare:  Owen  v.  Peacock,  38  Ridgeway  v.  McAlpine,  31  Ala. 

111.  33,  36  ;  458  ; 

NicoU  V.  Ogden,  39  HI.  323  ;  s.c.  Kinsolving  v.  Pierce,  18  B.  Mon. 

81  Am.  Rep.  311 ;  (Ky.)  782. 

Hitchcock  V.  Harrington,  5  John.  ^  g^pgl  v.  Galleately,  41  111.  39. 

Cli.  390  ;  S.C.  5  Am.  Dec.  239.  e  guUy  ^_  Nebergall,  30  Iowa  839  ; 

The  statute  of  limitatioas  does  not  Rice  v.  Nelson,  37  Iowa  148. 

bar  widow's   right    of   dower,  '  Care  v.  Keller,  77  Pa.  St.  487. 

and  cannot  therefore  bar  her  »  Parker  v.  O'Cear,  48  Mass.  (7  Met.) 

right  to  recover  the  rents  and  24 ; 
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ever,  there  have  been  passed  statutes  of  limitations  with 
a  special  reference  to  dower,  barring  the  right  of  recovery 
by  the  lapse  of  time.^ 

Sec.  1089.  Statutory  provisions  in  lieu  of,  bars  dower.— In 
many  of  the  states  statutes  have  been  passed  doing  away 
with  the  wife's  dower  interest  in  the  real  property  of 
her  husband  and  substituting  a  different  estate.  Such 
statutory  provisions  in  lieu  of  dower  are  a  bar  thereto.^ 

Sec.  1090.  Waste  bars  dower.— We  have  already  seen 
that  a  widow's  dower  interest  in  the  real  estate  of  her  hus- 
band is  a  life  interest  in  such  property,  and  is  governed 
by  the  laws  regulating  life  estates  generally ;  conse- 
quently the  widow's  estate  in  the  real  property  of  her 
husband  will  be  forfeited  or  barred  by  waste.  ^ 


Section  X. — Provisions  in  Lieu  of  Dower— Election. 

Sec.  1091.  Introductory. 

Sec.  1092.  Effect  of  provision  in  lieu  of  dower. 

Sec.  1093.  Settlement  in  lieu  of  dower. 

Sec.  1094.  Same — Annuity — Calculation  of. 

Sec.  1095.  Testamentary  provisions  in  lieu  of  dower. 

Sec.  1096.  Same — Incidents  of  a  bequest  in  Heu  of  dower. 

Sec.  1097.  Acceptance  by  the  widow. 

Sec.  1098.  Failure  of  provision  in  lieu  of  dower. 

Sec.  1099.  Forfeiture  of  provision  in  lieu  of  dower. 

Sec.  1100.  Election — In  case  of  exchanged  lands. 

Sec.  1101.  Same — Of  provision  in  lieu  of  dower. 

Sec.  1103.  Same — Right  of  election  a  personal  one. 

Sec.  1103.  Same— When  election  necessary. 

Sec.  1104.  Same — ^When  election  not  necessary. 

Barnard  v.  Edwards,  4  N.  H.  331 ;  Durham  v.  Angler,  20  Me.  242  : 

Spencer  v.  Weston,  1  Dev.  &  B.  Chew    i>.  Farmers'  Bank,  9  Gill 

(N.  C.)  L.  313  ;  (Md.)  361  ; 

Guthrie    v.    Owens,     10    Yerg.  Robie  v.  Flanders,  33  N.  H.  524 ; 

(Tenn  )  339  •  Spencer  v.  Weston,  1  Dev.  &  B. 

4  Kent  Com.  (13th  ed.)  70.  (N.  C.)  L.  213  ; 

Humas  v.  Scruggs,  64  Ala.  40 ;  Wilson  v.  McLenaghan,  1  McM. 

Ridgeway  v.  McAlpine,  31  Ala.  (S.  C.)  Eq.  85  ; 

464  ;  Tuttle  v.  Willson,  10  Ohio  24  ; 

Chapman  v.   Schroeder,   10  Ga.  Carmichael    v.     Carmichael,     5 

321  .  Humph.  (Tenn.)  96. 

Owen'«.  Peacock,  28  111.  33  ;  '  See  :  Ante,  S§  909-912. 

Ralls  V.  Hughes,   1   Dana  (Ky.)  ^  See  :  Ante,  §  664. 

407; 
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Sec.  1105.     Same — ^What  constitutes  an  election. 
Sec.  1106;     Same — Retraction  of  election. 
Sec.  1107.    Same — Effect  of  an  election. 

Section  1091.  introductory.— Any  provision  in  lieu  of 
dower,  duly  made  and  properly  executed,  we  have  already 
seen,^  bars  the  right  of  the  widow  to  claim  dower.  Thus 
a  conveyance  to  trustees  for  the  use  of  the  wife  after  the 
husband's  death,  though  not  a  jointure^  in  point  of  law, 
where  good  in  other  respects,  such  a  settlement  will  be 
enforced  in  chancery  as  an  equitable  bar  to  dower.  ^  But 
in  the  absence  of  statutory  provisions,  an  agreement 
that  an  intended  vrife  should  exclusively  enjoy  property 
she  had  by  right  of  a  former  marriage,  and  not  expressed 
to  be  in  lieu  of  dower,  constitutes  no  bar  to  her  right  to 
claim  dower  in  the  estate  of  her  deceased  husband  ;  *  and 
a  conveyance  by  a  husband  during  coverture  in  trust  for 
his  wife,  to  whom  the  land  is  afterwards  conveyed,  not 
intended  for  nor  accepted  in  lieu  of  dower,  is  not  a  bar.^ 

In  most  if  not  all  of  the  states,  statutes  have  been 
passed  regulating  jointure®  and  provisions  in  lieu  of 
dower,  testamentary  and  otherwise,  some  of  which  do 
away  entirely  with  common-law  dower  and  give  a  dis- 
tinct statutory  estate.  Under  many  of  those  statutes 
regulating  jointures,  settlements,  and  provisions  in  lieu 
of  dower,  any  testamentary  provision  in  favor  of  the  wife 
is  presumed  to  be  in  lieu  of  dower,  unless  the  contrary  is 
expressly  shown  by  the  instrument,  or  arise  from  neces- 
sary implication.'^  All  these  statutes  require  that  the 
widow  shall  elect  ^  between  the  devise  or  bequest  in  her 
favor  and  her  statutory  estate  within  a  fixed  time,^  and 

'  See  :  Ante,  §  1086.  '  Hillard  v.  Binford,  10  Ala.  987. 

'  See  :  Ante,  g  1083  ;  Post,  bk.  III.,  Smith  v.  Baldwin,  2  Ind.  404 ; 

c.  XIX.,  p.  950.  Bubier  v.  Roberts,  49  Me.  464  ; 

s  Courts  of  equity  have  greatly  relieved  Collins  v.  Carman,  5  Md.  504  ; 

the  parties  in  this  country  from  Reed  v.  Dickerman,  29  Mass.  (12 

the    sti'ict  legal    construction  Pick.)  146; 

given  to  the  English  statute.  Thompson  v.  Egbert,  17  N.  J.  L. 

See  :  Hervy  v.  Hervy,  1  Atk.  563,  (3  Harr.)  459  ; 

563  ;  Herbert  v.  Wren,  11  U.  S.  (7  Cr.) 

Jordan  v.   Savage,  Bacon  Abr.,  378;  bk.  3  L.  ed.  374. 

tit.  Dower  and  Jointure,  c.  3.  »  See  :  Post,  §§  1100-1107. 

«  Swaine  v.  Perine,  5  John.  Ch.  (N.  »  Hillard  v.  Bmford,  10  Ala.  987  ; 

Y.)  483  ;  s.c.  9  Am.  Dec.  518.  Hastings    v.     Clifford,     32    Me. 

5  Id.  132  ; 

'  See  :  Post,  §  1108,  et  seq.  Collins  v.  Carman,  5  Md.  504  ; 
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by  many  a  failure  to  demand  her  dower  within  a  reason- 
able time  is  construed  an  election  to  take  under  the  will. 

Sec.  1092.  EfFectofprovisioninlieuof  dower.— The  effect 
of  a  voluntary  or  statutory  provision  in  lieu  of  dower  is 
to  bar  the  wife's  claim  to  dower  in  the  estate  of  her  hus- 
band.^ Where  the  provision  is  made  before  marriage, 
and  assented  to^  by  a  prospective  bride  of  full  age,  it 
bars  her  right  of  dower.^  If  made  after  marriage,  on 
the  death  of  the  husband  the  widow  is  put  to  her  elec- 
tion.* But  a  conveyance  before  raarriage  of  an  estate  to 
a  wife  by  way  of  jointure,  to  continue  during  widow- 
hood, made  to  depend  on  any  other  condition,  will  not 
bar  her  dower,  even  in  those  cases  where  she  is  an  adult, 
unless  after  .the  death  of  the  husband  she  enters  and 
accepts  the  qualified  freehold.  The  provision  must  be  a 
fair  equivalent  to  the  dower  estate  before  it  is  absolutely 
binding  in  the  first  instance.  ° 

Sec.  1093.  Settlement  in  lieu  of  dower.— A  husband  may, 

Boone  v.  Boone,  3  Har.  &  McH.  thereof,  and  of  the  fact  that  she 

(Md.)  93  ;  had  an  ample  estate  inlier  own 

Pratt  V.  Felton,  58  Mass.  (4  Cush.)  right  secured  to  her,  of  which 

174  ;  her  husband  can  have  no  bene- 

Ex parte  Moore,  8  Miss.  (V  How.)  fit,  cannot  operate  as  a  bar  to 

665  ;  dower  under  the  statute. 

Kemp  V.  HoUand,  10  Mo.  255  ;  (Jelzer  v.  Gelzer,  1  Bail.  (S.  C.) 

Thompson  v.  Egbert,  17  N.  J.  L.  Eq.  387  :  s.c.  23  Am.  Deo.  180. 

(3  Harr.)  459  ;  Such  an  agreement  cannot  oper- 

Kennedy  r.  Mills,  13.  Wend.  (N.  ate  as  an  estoppel  at  common 

Y.)  556 ;  law,  but  may  be  enforced  in 

Pettyjohn  iK  Beasley,  1  Dev.  &  equity    if  fairly    made    by    a 

B.  (N.  C.)  L.  254  ;  woman  under  no  legal  disabil- 

Lewis  V.  Lewis,  7  Ired.  (N.  C.)  ity,  by    excluding    her    from 

Eq.  72  ;  dower  as  well  as  from  any  share 

Malone    r.    Majors,    8    Humpli.  in  her  husband's  realty  where 

(Tenn.)  577  ;  he  dies  intestate. 

McDaniel  v.  Douglas,  6  Humph.  Gelzer  v.  Gelzer,  1  Bail.  (S.  C.) 

(Tenn.)  220 ;  Eq.  387  ;  s.c.  23  Am.  Dec.  180. 

Reid  V.  Campbell,  1  Meigs  (Tenn.)  *  See  :  Post,  §  1100,  et  seq. 

378  ;  '  Blackmon  v.  Blackmon,  16  Ala. 

Smith  V.  Smith,  20  Vt.  270.  633; 

•  See  :  Whitthaus  v.  Schack,  105  N.  Vincent  v.  Spooner,  56  Mass.  (3 

Y.  332,  337  ;  s.c.  11  N.  E.  Rep.  Cush.)  467  ; 

649.  Shelton  v.  Bliss,  8  N.  Y.  31  ; 

»  See  :  Post,  g  1097.  EUicott  v.  Mosier,  11  Barb.  (N.  Y.) 

'  An  agreement  not  to  claim  dower  or  574  ; 

any  interest  in  the  husband's  McCartee  v.  Teller,  2  Paige  Ch. 

realty,    entered    into    in    lieu  (N.  Y.)  511  ; 

thereof,  by  a  woman  before  her  Findley  v.  Fmdley,  11  Gratt.  (Va.; 

marriage,  and  in  consideration  434. 
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by  deed  or  devise,  make  provision  for  his  wife  in  lieu  of 
her  dower  rights  in  the  estates  of  inheritance  held  by 
hiTTi  during  coverture,  and  if  such  provision  is  accepted  b}" 
her  as  such,^  it  will  bar  her  dower  rights.^  But  to  have 
that  effect  the  intention  to  bar  dower  must  be  plain  ;  and 
where  there  is  any  doubt  in  this  respect,  the  widow  will 
be  favored.^  An  insolvent  husband  has  a  right  to  make 
a  settlement  or  provision  in  lieu  of  dower,  in  considera- 
tion of  a  relinquishment  by  his  wife  of  her  inchoate  right 
of  dower,  and  in  the  absence  of  fraud  such  settlement  or 
provision  will  not  be  distributed  in  behalf  of  the  credi- 
tors, unless  grossly  excessive,  in  which  case  it  will  be 
vacated  as  to  the  excess  of  the  value  of  the  property 
settled  over  the  value  of  the  dower.* 

Sec.  1094.  'Same — Annuity — Calculation  of. — A  pecuniary 
provision  in  lieu  of  dower  in  the  shape  of  an  annuity 
secured  by  a  will  and  made  a  charge  upon  land,  or  other- 
wise, where  accepted  as  such,  bars  the  wife's  right  of 
dower."  V\  here  it  is  agreed  that  a  yearly  sum  shall  be 
allowed  to  a  widow  instead  of  having  dower  assigned  to 
her  according  to  law.  the  interest  of  one-third  of  the 
value  of  the  premises  at  the  time  of  the  alienation  is  the 
proper  measure  of  the  annuity  ;  subject,  however,  to  a 
reasonable  deduction  as  a  compensation  to  the  tenant  on 
account  of  necessary  repairs  and  risk  of  loss  by  fire, 
where  a  house  and  building  constitute  the  principal  part 
of  the  property.® 

'  See  :  Post  g  1097.  "WhUden  r.  VniHden,  1  RUey  (S. 

-  See :  Ante,  ^  1076.  C.)  Eq.  205  ; 

'  McLeod  V.  McDonnell,  6  Ala.  236  ;  Higginbotham    r.    Comwell,    8 

Exis.  of  Green  v.  Green,  7  Port.  Gratt.  (Ta.)  83  ; 

(Ala.)  19  ;  Douglas  v.  Feav,  1  ^V.  Va.  26. 

Ailing  V.  Chatfleld,  42  Conn.  276  ;  *  Burwell's   Exis"  v.   Lumsden,  24 

Osti-ander  v.  Spickard,  S  Blackf.  Gratt.  (Ta.)  443;  s.c.  18  Am. 

(Ind.)  227  ;  Rep.  648. 

Kelly  v.  Stinson,  8  Blackf.  (Ind.)  See  :  William  and  Jlaiy  College 

387  ;  r.  PoweU,  12  Gratt.  (Va.)  372, 

Clark  V.  Griffith,  4  Iowa  40o  ;  885  ;  ■ 

Stark  V.  Hunton,  1  y.  J.  Eq.  (1  Taylor  r.  Moore,  2  Rand.  (Va.) 

Saxt.)216;  568; 

Smith  V.  Kniskem,  4  Jolm.  Ch.  "Ward  v.  ShaUett.  2  Ves.  16. 

(N^-  Y.)  9  ;  ^  Whitthaus  r.  Shack,  105  N.  Y.  332, 

Sandford  r.  Jackson,  10  Paige  Ch.  387  ;  11  N.  E.  Rep.  649. 

(X.  Y.)  266  ;  s  Hale  v.  James,  6  John.  Ch.  (N.  Y.) 

Cunningham  v.  Shannon,  4  Rich.  258  ;  s.c.  10  Am.  Dec.  338. 

(S.  C.)  Eq.  135 ;  See :  Ante,  §  919. 
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Sec.  1095.  Testamentary  provisions  in  lieu  of  dower. — A 
husband  may,  by  will,  make  provision  for  his  wife  in 
lieu  of  her  dower,  and  if  this  provision  is  accepted  by  the 
widow  ^  it  will  exclude  her  from  any  share  in  the  estates 
of  inheritance  held  by  her  husband  during  coverture,  as 
well  those  he  had  aliened  as  those  of  which  he  died 
seized.^  But  inasmuch  as  every  devise  or  bequest  in  a 
will  imports  a  bounty,  therefore  a  provision  for  a  wife  can- 
not, in  general,  be  averred  to  be  given  as  a  satisfaction 
for  that  which  the  devisee  is  by  law  entitled  to  ;  conse- 
quently a  devise  to  a  wife  cannot  be  averred,  even  in 
equity,  to  have  been  made  in  satisfaction  of  her  dower 
unless  it  is  so  expressed  in  the  will,  or  clearly  implied 
therefrom.^  The  reasons  for  this  have  been  said  to  be  : 
First,  because  a  devise  implies  a  consideration  in  itself, 
and  cannot  be  averred  to  be  for  the  use  of  any  other  per- 
son than  the  devisee,  unless  it  is  so  expressed  in  the  will ; 
no  more  can  a  devise  be  aA^erred  to  be  in  satisfaction  of 
dower,  unless  it  is  so  expressed.  Second,  as  all  wills  of 
land  must  be  in  writing,  no  averment  respecting  the  in- 
tention of  a  testator  is  admissible  which  cannot  be 
collected  from  the  words  of  the  will  itself.  *     Consequently 

'  See  :  Post,  S,%  1097-1100.  ''  See:  HiUard  r.Binford.lO  Ala.987 ; 

«  Allen  V.  Pi-av,  12  Me.  138  ;  Green  v.  Green,  7  Port.  (Ala.)  19  ; 

Hornsey  v.  Casey,  21  Mo.  545  ;  Raines  v.  Corbin,  24  Ga.  185  ; 

Kennedy  v.  Mill,  13  Wend.  (N.  Tooke  v.  Hardeman,  7  Ga.  20  ; 

Y  )  553  ;  Ostrander  i'.  Spickard,  8  Blackf. 

Chapin  ii.'Hill,  1  R.  I.  446  ;  (Ind.)  224  ; 

Evans  v.  Pierson,  9  Rich.  (S.  C.)  Clark  v.  Griffith,  4  Iowa  405  ; 

Eq   9_  Coreill  v.  Ham,  2  Iowa  558  ; 

Comaare :  Borland  v.  Nicols,  12  Yancy  v.  Smith,  2    Met.    (Ky.) 

Pa.  St.  38  ;  '    408  ; 

Hio-ginbotham    r.    Cromwell,   8  Allen  v.  Peay,  12  Me.  38  ; 

Gratt.  (Va.)  83.  Leiris  v.  Smith,  9  N.  Y.  502  ;  s.c. 

»  Hitchins  v.   Hitohins,  Free.    Ch.  61  Am.  Dec.  706  ; 

133  Church  v.  Bull,  5  Hill  (N.  Y.)  206  ; 

Birmingham  v.   Kirvan,  2  Sch.  s.c.  2  Den.  (N.  Y.)  430  ; 

&  Lef  444  452  ■  "Van    Orden  v.  Van    Orden,   10 

Wood  v'.  Lee'  5  t!  B.  Mon.  (Ky.)  John.  (N.  Y.)  30  ;  s.c.   6  Am. 

50  .  Dec.  314  ; 

Wilson  V.  Cox,  49  Miss.  538  ;  Adsit  v.  Adsit,  2  John.  Ch.  (N. 

Booth  V.  Stebbins,  47  Miss.  161 ;  Y.)  448  ;                 ^-^    ,     ro    ^ 

Bryant  v.  McCane,  49  Mo.  546  ;  Duncan  v.  Duncan,  3  Yeates  (Pa.) 

Pemberton  v.  Pemberton,  29  Mo.  ^,^02;                 .  o   t  ^^e 

4gg  .  Chapm  v.  HiU,  1  R.  I.  446  ; 

Terry  V  Ferryman,  19  Mo.  469  ;  Pickett  v.  Peay,  3  Brev.  (S.  C.) 

SlK  U^%i  Ba7b.  'U.  Y.)        Ha'li  't'lkall,  8  Rich.  (S.  C.)  Eq. 
454.  407 ; 
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the  intention  of  the  husband  to  give  his  wife  both  the 
devise  and  her  dower  interest  will  be  presumed,  unless 
the  other  provisions  of  the  will  are  such  as  to  manifest 
an  intention  to  put  her  to  her  election.^ 

Sec.  1096.  Same— incidents  of  a  bequest  in  lieu  of  dower.— 
While  a  devise  or  bequest  in  lieu  of  dower  is  not  subject 
to  abatement^  or  to  a  contribution,  with  other  bequests 
of  the  same  class,  for  a  deficiency  ;  ^  yet  it  is  inferior  to 
the  testator's  debts,*  and  such  debts  and  the  incum- 
brances will  be  a  lien  upon  the  land  devised  or  bequeathed 
in  lieu  of  dower,  superior  to  the  right  of  the  widow.^ 


WhUden  v.  Whilden,  1  Riley  (S. 
C.)  L.  305  ; 

Blunt  V.  Gee,  5  Call  (Va.)  481  ; 

Higginbotham  v.  Cornwell,  3 
Gratt.  (Va.)  83 ; 

Herbert  v.  Wren,  11  U.  S.  (7  Cr.) 
370  ;  bk.  3  L.  ed.  874 ; 

Kennedy  v.  Nedrow,  1  U.  S.  (1 
Dall.)  415,  418 ;  bk.  1  L.  ed. 
303,  303  ; 

Vernon's  Case,  4  Co.  4a  ; 

1  Co.  Inst.  36b  ; 

1  Cruise  Real  Prop.  (4th  ed.)  178, 

179. 
Lewis  V.  Smith,  9  N.  Y.  503  ;  s.c. 
61  Am.  Dec.  706  ; 

Dodge  V.  Dodge,  10  Abb.  Pr.  (N. 
Y.)  405  ;  s.c.  31  Barb.  (N.  Y.) 
417  ;  31  How.  Pr.  (N.  Y.)  65  ; 

Vernon  u.  Vernon,  7Lans.  (N.  Y.) 
498,  504. 

A  devise  to  a  widow  for  life  in  specific 
real  estate,  with  remainder  over, 
does  not  t)ar  her  right  of  dower 
to  one-third  of  such  real  estate 
in  fee. 

Parker  v.  Hayden  (Iowa),  51  N. 
W.  Rep.  348. 

A  foreign  wiU  of  personalty,  which 
at  common  law  is  to  be  con- 
strued according  to  the  lex 
domicilii,  is  not  within  Vii-- 
ginia  statute  (acts  1865-66,  p. 
166,  amending  Va.  Code  1860, 
chap.  110,  §4),  providing  that 
every  testamentary  provision 
shall  be  taken  in  lieu  of  dower 
unless  the  contrary  intention 
plainly  appears,  so  as  to  affect 
the  right  of  dower  in  testator's 
real  pi'opertv  in  Virginia. 

BoUing  V.  Boiling,  88  Va.  534; 
s.c.  14  S.  E.  Rep.  67  ;  15  Va.  L. 


J.  809. 

A  devise  of  the  use  of  testator's  realty 
to  his  widow  until  his  son 
reaches  majority,  when  a  dis- 
tribution is  directed  to  be  made, 
but  in  case  of  her  marrying  be- 
fore such  distribution  the  ex- 
ecutor to  collect  the  rents  for 
the  distributees  and  give  the 
widow  her  dower  interest  there- 
in, does  not  make  the  widow's 
use  of  the  lands  in  lieu  of 
dower,  so  as  to  make  her 
chargeable  therewith,  under 
Ky.  Gen.  Stat.  chap.  31,  §  13, 
charging  her  with  any  devise 
or  bequest  upon  a  claim  of 
dower  made,  but  providing 
that  she  shall  not  be  precluded 
from  taking  such  devise  or  be- 
quest in  addition  to  dower,  if 
such  be  testator's  plain  inten- 
tion. 

Kelley  w.  Ball(Ky.),  19  S.  W.  581 ; 
s.c.  14  Ky.  L.  Rep.  133. 
'  See  :  Tevis's  Exrs.  v.  McCreary,  3 
Met.  (Ky.)  151 ; 

Howard  v.  Francis,  30  N.  J.  Eq. 
(3  Stew.)  444. 
2  Lord  V.  Lord,  33  Conn.  337  ; 

Hubbard  v.  Hubbard,  47  Mass.  (6 
Met.)  50 ; 

Isenhart  v.  Brown,  1  Edw.  Ch. 
(N.  Y.)  411  ; 

"Williamson     v.    Williamson,    6 
Paige  Ch.  (N.  Y.)  305. 
^  Bray  v.  Neill's  Exrs.,  31  N.  J.  Eq. 
(6  C.  E.  Gr.)  343  ; 

Isenhart  v.  Brown,  1  Edw.  Ch. 
(N.  Y.)  411. 
'■  Inge  V.  Boardman,  3  Ala.  331 ; 

Bray  v.  Neill's  Exrs.,  31  N.  J.  Eq. 
(6  C.  E.  Gr.)  343. 
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There  is  a  conflict  in  the  authorities  as  to  the  rights  of 
the  widow  who  accepts  a  devise  or  bequest  in  lieu  of 
dower.  According  to  the  early  English  rule  ^  the  widow 
is  held  to  be  entitled  to  preference  over  debts  and  pecu- 
niary legacies,  on  the  ground  that  she  is  a  purchaser  to  the 
extent  of  the  interest  bequeathed.  The  English  rule  has 
been  adopted  in  some  of  the  states  of  the  Union.^  Thus 
in  Maryland  the  courts  have  held  that  the  widow  is  to  be 
considered  as  a  purchaser  of  the  devise  to  the  value  of 
her  share  or  legal  right ;  and  that  if  the  devise  falls  short 
of  the  value  of  her  dower,  she  is  to  be  recompensed  out 
of  the  residue  of  the  estate,  but  if  it  exceeds,  such  excess 
may  be  subjected  to  the  claims  of  creditors.^  But  in 
New  Jersey  the  courts  have  refused  to  follow  the  English 
rule,  saying  that  where  a  provision  is  made  by  will  for  a 
wife,  in  lieu  of  dower,  she  is  not  bound  to  accept,  and 
that  time  must  be  given  her  in  which  to  determine 
whether  to  take  the  bounty  of  her  husband  or  her  dower 
at  law  ;  the  provision  in  the  will  may  be  more  valuable 
than  dower,  and  if  so,  there  could  be  no  possible  equity 
in  charging  it  on  the  land  as  against  the  devisee.*  The 
Supreme  Court  of  Michigan  say,  in  the  case  of  Tracy  v. 
Murray,^  that  where  a  specific  bequest  has  been  made  to 
the  wife  of  the  testator  to  be  in  lieu  of  dower,  and  she 
accepts  the  same,  that  she  is  not,  by  reason  of  its  being 
in  lieu  of  dower,  entitled  to  a  priority  over  debts  or  other 
legacies,  but  that  it  is  in  the  nature  of  a  debt  due  from 
the  estate,  and  if  the  estate  is  insufficient  to  pay  all 
claims,  the  widow  will  receive  a  pro  rata  share  with  other 
creditors. 

Sec.  1097.  Acceptance  by  the  widow.— To  render  a  pro- 
vision by  will  in  lieu  of  dower  valid  and  binding  as  such, 
it  must  not  only  be  expressly  in  lieu  of  dower,  but  the 
wife  must  accept  such  provision  or  bequest  after  the 

1  Announced  in  Burridge  v.  Bradyl,  ^  Thomas  v.  Wood,  1  Md.  Ch.  296, 

1    Pr.    Wms.    127,  and  subse-  300. 

quently  foUowed  in  Davenkill  Compare ;  Mitchener  r.  Atkinson, 

V.    Fletclier,    Amb.    244,    and  Phill.  (N.  C.)  Eq.  23. 

Blower  v.  Murrich,  2  Ves.  420.  *  Paxton  v.  Potts,  3  N.  J.  Eq.  (2  H. 

5  See  :  Tracy  v.  Murray,  44  Mich.  W.  Gr.)  313. 

109  ;  s.c.  6  N.  W.  Eep.  ,244.  '  44  Mioh.109  ;  s.c.  6  N.W.Rep.224. 
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death  of  the  husband.^  This  acceptance  or  election  be- 
tween her  dower  and  the  bequest  ^  must  be  made  in  the 
manner  pointed  out  by  law,  where  there  is  a  statute 
regulating  the  subject.^  To  make  the  widow's  accept- 
ance of  the  bequest  or  provision  in  lieu  of  dower  bind- 
ing, it  must  have  been  made  with  a  full  knowledge  of 
the  facts  and  of  the  effect  of  such  acceptance  upon  her 
dower  rights.*  The  effect  of  such  an  acceptance  is  a 
relinquishment  of  dower  and  all  the  incidents  thereof  ;  ^ 
but  where  the  widow  accepts  of  the  bequest  or  provision 
in  lieu  of  dower,  she  has  no  equity  to  charge  the  amount 
bequeathed  her  upon  land  devised  to  others.^ 

Sec  1098.  Failure  of  provison  in  lieu  of  dower.— Where  a 
provision  or  bequest  made  by  the  husband  in  lieu  of  his 
wife's  dower  fails,  or  where  she  is  deprived  of  it  through 
no  fault  of  her  own,^ — as  where  it  is  taken  to  pay  the 
debts  of  the  deceased  husband, — she  may  have  dower  or 
indemnity.^    To  revive  the  widow's   right  of  dower  or 


'  Larrabee  v.  Van  Alstyne,  1  John. 
(N.  Y.)  307  ;  s.c.  3  Am.  Deo. 
333 ' 

Pickett  V.  Peay,  3  Brev.  (8.  C.) 
L.  544  ;  B.C.  6  Am.  Deo.  594. 

See :  Evans  v.  Webb,  2  Yeates 
(Pa.)  343  ;  s.o.  1  Am.  Deo.  308  ; 

Hamilton  v.  Buckwalter,  3  Yeates 
(Pa.)  889  ;  s.c.  1  Am.  Deo.  350. 

Where  a  devise  was  made  by  a  hus- ' 
band  to  Ms  wife  of  certain  articles 
of  personal  propei'ty,  and  forty 
pounds  of  money,  "  in  lieu  and 
stead  of  every  other  claim  and 
pretension  of  his  estate,"  it  not 
appearing  that  the  wife  had 
accepted  this  bequest  in  lieu  of 
dower,  it  was  held  that  it  was 
no  bar  to  her  right  of  dower  at 
law. 

Larrabee  v.  Van  Alstyne,  1  John. 
(N.   Y.)  307 ;  s.c.  3  Am.   Dec. 
333 
■^  See  :  Post,  §§  1100-1107. 
'  Price  V.  Woodford,  43  Mo.  247 ; 

Walton's  Estate,  1  Tuck.  (N.  Y.) 
10. 
*  See :    Dabney  v.   Bailey,   42  Ga. 
521; 

Macknet  v.  Macknet,  29  N.  J.  Eq. 
(2  Stew.)  54  ; 

Church  of  Aoquackanonk  v.  Ack- 


erman's  Exrs.,  1  N.  J.  Bq.  (1 

Saxt.)  40 ; 
Simonton  v.  Houston,  78  N.  C. 

403; 
Millikin  v.  Welhver,  37  Ohio  St. 

460 ;  s.c.  13  Boston  Rep.  346  ; 
Bradfords  v.  Kents,   43  Pa.  St. 

474; 
Anderson's  Appeal,   36    Pa.   St. 

476; 
Hall  V.  Hall,  3  McCord  (8.  C.)  L. 

369. 
^Wigley    V.   Beauchamp,   50    Mo. 

545,  overruling  Orick   v.  Rob- 
inson, 34  Mo.  336. 
See  :  Post,  §  1107. 
*  Paxson  V.  Potts,  3  N.  J.  Eq.   (3  H. 

W.  Gr.)  313. 
'  Grider  v.  Eubank,  13  Bush-  (Ky.) 

510  ;  ^    '  ' 

Tevis's  Exrs.  v.  McCreary,  3  Met. 

(Ky.)  151. 
'  Chew  V.   Farmers'  Bank,  9  Gill 

(Md.)  361  ; 
Coomes  v.  Clements,  4  Har.  &  J. 

(Md.)  480  ; 
Griffith  V.  Griffith's  Exrs.,  4  Har. 

&  McH.  (Md.)  101 ; 
Gist  V.  Cattel's  Heirs,  3  Desau.  (S. 

C.)  Eq.  53  ; 
Morrow  v.  Morrow,  3  Tenn.  Oh. 

532. 
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entitle  her  to  indemnity  there  need  not  be  a  total  failure 
of  the  bequest  or  provision,  it  being  sufficient  if  it  is  of  a 
substantial  part  thereof.^  Thus  it  has  been  said  that  a 
failure  which  reduces  the  value  of  the  provision  to  below 
that  of  dower  is  sufficient  to  entitle  the  widow  to  com- 
pensation by  way  of  dower  ;  ^  but  the  widow's  right  to 
dower  will  not  be  revived  by  the  subsequent  deterioration 
of  property  which  she  has  taken  in  lieu  thereof.^ 

Sec.  1099.  Forfeiture  of  provision  in  lieu  of  dower.— 
Under  the  English  law  adultery  of  the  wife  is  not  a  for- 
feiture of  a  settlement,  provision  in  lieu  of  dower,  or  a 
jointure,*  although  a  bar  to  the  dower  itself.^  The  rea- 
son for  this  distinction  is  the  difference  in  the  wording 
of  the  statutes  :  in  one  case  forfeiture  is  especially  pro- 
vided for  and  -not  in  the  other.  In  some  of  the  states  it 
is  provided  by  statute  that  every  jointure,  devise,  and 
pecuniary  provision  in  lieu  of  dower  is  forfeited  by  the 
widow  for  wbose  benefit  it  is  made,  in  the  same  cases  in 
which  she  would  forfeit  her  dower.  ^  Where  a  devise  or 
provision  in  lieu  of  dower  is  made  with  a  condition 
attached,  the  condition  must  be  observed,^  and  if  the 
widow  forfeits  the  estate  devised  or  the  provision  made, 
by  her  voluntary  violation  of  the  condition,  she  will  not 
be  relieved  by  the  revival  of  her  claim  to  dower  of  the 
husband's  estate.^ 

Sec.  1100.  Election— In  case  of  exchanged  lands.— At 
common  law,  where  the  husband  exchanged  his  lands, 
the  wife  could  not  demand  dower  out  of  both  estates, 
although  the  husband  was  seized  of  them  during  covert- 
ure,^ but  was  put  to  her  election  out  of  which  parcel  she 
would  be  endowed.^"   But  to  put  the  widow  to  her  election 

'  Hastings  v.  Clifford,  33  Me.  133.  33  ;  63  L.  J.  954. 

2  Thomas  v.  Wood,  1  Md.  Ch.  386.      '  See  :  Ante,  §  105B. 

See  •  Ante  §  1096.  «  See  :  4  Kent  Com.  (13th  ed.)  59. 

3  Lively  v.  Paschal,  35  Ga.  318.  ■■  Collins  v.  Wood,  63  III.  385. 

*  Blont  V.  Winter,  3  Pr.  Wms.  277  ;  »  Gough  v.  Manning,  36  Md.  347  ; 

Sidney  v.  Sidney,  3  Pr.Wm8.369  ;  Taylor  v.  Birmingham,  39  Pa.  St. 

Tower  v.  Davys,  1  Vern.  479  ;  306. 

Seagrave  v.   Seagrave,   13    Ves.  '  Mahoney  v.  Young,  3  Dana  (Ky.) 

443  ;  s.c.  9  Rev.  Rep.  203.  588  ;  s.c.  38  Am.  Dec.  114. 

See  •  Fearon  v.  Aylesford,  14  Q.  '»  Mahoney  v.  Young,  3  Dana  (Ky.) 

D.  Dev.  773  ;  s.c.  S4  L.  J.  Q.  B.  588  ;  s.c.  28  Am.  Dec.  114 ; 
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the  transaction  must  be  an  exchange  in  the  legal  accepta- 
tion of  the  term  ;  that  is,  a  mutual  grant  of  equal  inter- 
ests, the  one  in  consideration  of  the  other  ;  ^  for  where 
the  interests  are  unequal  the  transaction  is  regarded  as 
an  ordinaiy  transfer  of  real  estate,  and  dower  attaches 
hoth  to  the  land  conreyed  and  that  received  in  exchange.^ 
And  it  has  been  held  that  where  the  deeds  do  not  in 
words  set  out  an  exchange,  the  widow  can  take  dower  in 
both  pieces.^ 

Sec.  1101.  Same — OfproTisioiiiiilieuof  dower. — A  devise 
or  bequest  imports  a  bounty,  and  where  made  by  a  hus- 
band in  favor  of  his  wife  the  intention  to  give  in  addi- 
tion to  her  dower  is  presumed,  unless  the  instrument 
expressly  states  the  gift  to  be  in  heu  of  dower,*  or  the 
provisions  of  the  will  are  such  as  to  plainly  show  that  the 
intention  of  the  testator  was  that  the  devise  or  bequest 


Stevens  v.  Smith,  4  J.  J.  Marsh. 

(Kt.)  &4 :  S.C.  10  Am.  Dec.  205; 
Mosher  v.  Mosher,  32  Me.  412  ; 
Cass  V.  Thompson.  1  ><.  H.  6.5  ; 

S.C.  8  Am.  Dec.  36 ; 
Wilcox  V.  EandaU,  7  Barb.  OC.  Y.) 

633. 
"RpliTii^TiialTinAnt^  ill   lifetime  of  hus- 

liaiid,  of  dower  in  one  of  the 

parcels    exchanged,  does    not 

amonnt    to    election    to  take 

dower  in  that  parcel,  but  rather 

indicates  an  election  to  take 

dower  in  the  other  parcel. 
Mahoney  i".  Young.  3  Dana  (Kv.) 

.>S^ :  s.c.  28  Am.  Dec.  114. 
'  See :  Wilcox  v.  Eandall,  T  Barb. 

1^'.  Y.)  6-33 ; 
2  BL  Com.  233  : 
Termes  de  la  Ley,  319. 
«  Fish  V.  Fish.  1  Conn.  .5.59 ; 

Taylor  v.   McCracken,  2  Blackf. 

gnd.)  262  : 
Harrow  r.  Johnson,  3  Met.  (Ky.) 

oTS  : 
3Ioore  v.  Rollins,  4.5  3Ie.  493  : 
Snvder  v.  Snyder.  6  31ich.  470  : 
ilills  r.  VanVoorhis,  23  Barb.  N. 

Y.)  125:  s.c.  2.1  X.  Y.  412; 
Titus  v.  Xeilson,  5  John.  Ch.  (>. 

Y.)  452 ; 
Tan  Duvne  v.  Thayer,  14  Wend. 

(X.  Y.)  233  ; 
Henegan  v.   Harrllee,   10   Rich. 

tS.  C.)  Eq.  285 ; 


Daniel  v.  Leicht,  13  Gratt.  (Ya.) 

193. 
See  :  Cheek  r.  Waldrum.  25  Ala. 

152  ; 
Barbour  v.  Barbour,  46  Me.  8,  9 ; 
Bell  r.  MaTor,  10  Paige  Ch.  (X. 

Y.)  40,  49 : 
Mclver    v.    Cherry,    8    Humph. 

(Tenn. )  517  : 
ilavbiirry  v.  Brien,  40  U.  S.  (15 

Pet.)  21:  bk.  10  L.  ed.  &16  ; 
Dixon  r.  Saville.l  Brown  Ch.  326. 
'  Cass  V.  Thompson,  1  N.  H.  65  ;  s.c. 

8  Am.  Dec.  36. 
•"  See :  Adams  v.  Adams,   39    Ala. 

274: 
Lord  V.  Lord,  23  Conn.  331  ; 
HoUowell  i:  Simondson,  21  Ind. 

40; 
O'Brien  v.  Elliot,  15  3Ie.  127  ;  s.c. 

32  Am.  Dec.  137  : 
Brown  v.  Brown,  55  N.  H.  108  ; 
Yan  Arsdale  r.  Van  Arsdale.  26 

X.  J.  L.  (2  Dutch.)  404.  415  ; 
Vemon  r.  Vernon,  53  X.  Y.  351 ; 
Jackson  ex  d.  Loucks  v.  Church- 
ill, 7  Cow.  CS.  Y.)  287  ;  s.c.  IT 

Am.  Dec.  514  : 
Adsit  V.  Adsit.  2  John.  Ch.  CS.  Y.) 

448  ;  s.c.  7  Am.  Dec.  .539  ; 
Evans  v.  Webb,   1  Yeates  (Pa.) 

242  ;  s.c.  1  Am.  Dec.  308  : 
Gordon  v.  Stevens,  2  Hill  (S.  C.) 

Eq.  20  :  s.c.  27  Am.  Dec.  445  ; 
Carroll  v.  Carroll,  20  Tex.731,  744. 
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should  be  in  lieu  of  dower.  ^  Where  a  husband,  in  his 
will,  makes  a  devise  or  bequest  in  favor  of  his  wife, 
intended  to  be  in  lieu  of  her  dower  interests  in  his 
estate,  she  may  elect  to  take  in  lieu  of  dower  the  devise 
or  bequest  thus  made,^  or  she  may  take  her  share  or  dis- 
tributive part  of  the  personalty  under  statute.^  In  some 
of  the  states  where  a  devise  has  been  made  in  lieu  of 
dower,  she  must  refuse  to  take  under  the  will  within  a 
specified  time,  or  she  will  be  barred  of  her  action  for 
dower.* 

Sec.  1102.  Same— Right  of  election  a  personal  one.— The 
right  to  elect  is  a  personal  one  which  can  be  exercised  only 
by  the  vddow  herself  ;  ^  it  does  not  survive  to  her  repre- 
sentatives."^ Where  the  widow  is  insane,  the  right  of 
election  cannot  be  exercised  by  her  committee  without 
the  sanction  of  the  court. '^    The  right  of  the  widow  to 


•  Lewis  V.  Smith,  9  N.  Y.  302  ;  s.c. 

61  Am.  Dec.  706  ; 
Dodge  V.  Dodge,  10  Abb.  Pr.  (N. 

Y.)  405;  S.C.  31  Barb.  (N.  Y.) 

407  ;  21  How.  Pr.  (N.  Y.)  65  ; 
Vernon  v.  Vernon,  7  Lans.   (N. 

Y.)  492,  504. 
'  Raines  v.  Corbin,  24  Ga.  185  ; 
Hill's  Case,   1   Bland    Ch.   (JId.) 

203 ;  s.c.  17  Am.  Dec.  275  ; 
Pemberton  v.  Pemberton,  29  Mo. 

408; 
White  V.  White,  16  N.  J.  L.  (1 

Harr.)  202  ;  s.c.   81  Am.  Dec 

233; 
Mills  V.  Mills,  28  Barb.  (N.  Y.) 

454  ; 
Hoover  v.  Landes,  76  Pa.  St.  354  ; 
MelLzet's  Appeal,  17  Pa.  St.  449  ; 

s.c.  55  Am.  Dec.  573  ; 
aiapin  V.  Hill,  1  R.  I.  446. 
'  Melizefs  Appeal,   17  Pa.  St.  449  ; 

s.c.  55  Am.  Dec.  573. 

*  White  V.  White,    16  N.   J.  L.  (1 

Harr.)  202  ;  s.c.  31  Am.  Dec. 
233. 

"WTiere  tie  wife  has  elected  to  take 
dower  out  of  her  husband's  es- 
tate, where  he  has  devised  it 
all,  she  cannot  have  "  a  home 
and  support"  also  charged 
upon  the  same  estate. 

Worthen  i\  Pearson,  33  Ga.  385  ; 
s.c.  81  Am.  Dec.  213. 
s  CoUins  V.  Carman,  5  Md.  503  ; 


Boone  v.  Boone,  3  Har.  &  McH. 
(Md.)  93  ; 

Lewis  V.  Lewis,  7  Ired.  (N.  C.)  L. 
72. 
'  Boone  v.  Boone,  3  Har.  &  McH. 
(Md.)  93 ; 

Welch  V.  Anderson,  28  Mo.  293. 
Lewis  V.  Lewis,  7  Ired.  (N.  C.)  L. 
72; 

Kennedy  v.  Johnston,  65  Pa.  St. 
481. 

An  insane  widow,  incapable  of  mak- 
ing an  election,  is  held  in  some 
cases  to  be  barred  by  the  lapse 
of  statutory  time,  where  there 
is  no  provision  in  the  statute 
excepting  lunacy.  Collins  v. 
Corman,  5  Md.  503.  But  the 
Supreme  Court  of  Tennessee,  in 
Wright  IJ.  Wright,  2  Lea(Tenn.) 
78,  held  that  the  widow  was 
allowed  in  equity  to  take  dower 
as  though  she  had  dissented 
from  the  will  in  due  time. 

The  court  may  elect  for  a  Innatic 
widow  (Kennedy  v.  Johnson,  65 
Pa.  St.  451),  but  will  not  make 
such  election  after  her  death. 

Crozier's  Appeal,  90  Pa.  St.  384. 

In  England,  in  cases  of  election, 
generally,  the  jurisdiction  is 
exercised  by  the  Court  of  Chan- 
cery, which  has  also  the  care 
of  the  persons  and  estates  of 
persons  non  compos  mentis. 
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elect  must  be  exercised  by  her  in  her  lifetime,  and  cannot 
be  done  bj  will.^ 

Sec.  1103.  Same— WTien  election  necessary.— In  order  to 
require  the  widow  to  elect  between  her  dower  right  and 
the  testamentary  disposition  in  her  favor,  the  provisions 
of  the  instrument  must  be  such  as  to  show  an  evident 
intention  on  the  part  of  the  testator  to  exclude  the  claim 
to  dower ;  and  the  provisions  of  the  will,  or  some  of 
them,  must  be  absolutely  inconsistent  with  the  widow's 
claim  to  dower.^    The  wife  is  necessarily  put  to  her  elec- 


2  iladd.  Ch.  4S,  60. 

See  :  Cauffman  i:  Canff  man,  17 
Serg.  &  R  (Pa.)  24,  25.  26  ; 

2  StorTS  Eq.  Jur.  (13th  ed.),  §§ 
lOTo.  1077,  1097. 

Same — In&nte  ^id  married  women. — 
In  the  case  of  infants  and  mar- 
ried women,  the  Court  of  Chan- 
cery, when  necessary,  will 
refer  the  matter  to  a  master  to 
inquire  as  to  what  would  be 
most  beneficial  to  the  infant  or 
feme  covert,  in  order  to  make 
the  proper  decree. 

See  :  Lady  Cavan  v.  Poultney,  2 
Ves.  Jr.  544,  563 ;  s.c.  3  Rev. 
Rep.  8,  23. 
'  Kyne  v.  Kyne.  48  Iowa  21. 

Election  by  representative. — In  Snel- 
grave  r.  Snelgrave,  4  Desau. 
(S.  C.)  L.  274,  an  election  was 
allowed  to  be  made  by  a 
widow's  representative  after 
her  death. 
'  See  :  ilorrison  v.  Bowman,  29 
CaL  337,  34S  ; 

"Worthen  v.  Pearson,  33  Ga.  885 ; 
s.c.  81  Am.  Dec.  213  ; 

Halls  Case,  1  Bland  Ch.  (Md.) 
203  ;  s.c.  17  Am.  Dec.  275  : 

White  v.  White,  16  X.  J.  L.  (1 
Harr.)  202 ;  s.c.  31  Am.  Dec. 
232; 

Tobias  v.  Ketchum,  32  X.  Y.  319  ; 

Lewis  V.  Smith,  9  X.  Y.  512  ;  s.c. 
61  Am.  Dec.  706  ; 

Lasher  v.  Lasher,  13  Barb.  (X.  Y.) 
109; 

Stewart  v.  McMartin,  5  Barb.  (X. 
Y.)  438,  446 ; 

Leonard  i-.  Steele,  4  Barb.  (X.  Y.) 
20  22  * 

Church  r.  Bull,  1  Den.  (X.  Y.) 
430  :  s.c.  43  Am.  Dec.  754  ; 

Larrabee  v.  Tan  Alstyne,  1  John. 


(S.  Y.)  307 :  s.c.  3  Am.  Dec. 
333  • 

Beal  v.  Miller,  1  Hun  (S.  Y.  <  39s  : 
s.c.  3  Thomp.  &  C.  (X.  Y.)  571  ; 

Hamilton  v.  Buckwalter,  2 
Yeates  (Pa.)  389 ;  s.c.  1  Am. 
Dec.  350 ; 

Evans  v.  Webb,  1  Yeates  (Pa.) 
424 ;  s.c.  1  Am.  Dec.  308  ; 

Pickett  V.  Peay,  3  Brev.  (S.  C.) 
L.  544 :  S.C.  6  Am.  Dec.  594 : 

Gordon  v.  Stevens,  2  Hill  (.S.  C.) 
Eq.  4G  ;  s.c.  27  Am.  Dec.  443, 
445. 

Chancellor  WALWORTH,in  Church 
V.  Bull,  supra,  says  :  "  In  the 
cases  of  FuUer  r.  Yates,  8 
Paige  Ch.  (X.  Y.)  325,  and 
Sandford  v.  Jackson,  10  Paige 
Ch.  (X.  Y.)  266,  I  had  occasion 
to  examine  most  of  the  cases 
on  this  subject  which  had  then 
been  decided,  and  I  then  con- 
cluded, as  the  result  of  all  the 
cases  in  this  state  and  in  Eng- 
land, that  the  settled  rule  of 
law  was,  that  to  compel  the 
widow  to  elect  between  tlie 
dower  and  a  provision  made 
for  her  in  the  will,  where  the 
testator  had  not  in  terms  de- 
clared his  intention  on  the  sub- 
ject, it  was  not  sufficient  that 
the  wUl  rendered  it  doubtful 
whether  he  intended  that  she 
should  have  her  dower  in  addi- 
tion to  that  provision  ;  but  that 
to  deprive  her  of  dower  the 
terms  and  provisions  of  the  will 
must  be  totally  inconsistent 
with  her  claim  of  dower  in  the 
property  in  which  such  dower 
was  claimed,  so  that  the  inten- 
tions of  the  testators  in  relation 
to  some  parts  of  the  property 
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tion  where  the  whole  property  is  conveyed  by  the  testa- 
tor, if  it  is  clear  that  there  is  one  part  of  the  property 
which  the  testator  did  not  intend  should  he  subject  to  the 
claim  of  dower  ;  for  it  would  follow,  in  such  a  case,  that 
he  did  not  intend  that  any  portion  of  it  should  be  subject 
to  such  a  claim  ;  ^  and  a  charge  of  an  annuity  upon  the 
land  is  thought  to  be  sufficient  to  put  the  wife  upon  her 
election,^  where  the  land  itself  is  sufficient  to  pay  the 
annuity,^  notwithstanding  the  fact  that  there  is  some 
contrariety  of  decision  upon  this  point  in  England.* 

Where  the  testator's  intention  is  doubtful,  no  election 
need  be  made.^  The  only  sufficient  and  adequate  indica- 
tion of  the  intention  of  the  testator,  in  the  absence  of  ex- 
pressed words,  which  will  put  the  widow  on  her  election, 
is  a  clear  incompatibility  arising  on  the  face  of  the  will, 
between  a  claim  of  dower  and  a  claim  to  the  benefit  given 
by  the  devise  or  bequest.^      A  wife  has  been  said  to  be 


devised  to  others  would  be 
defeated,  if  such  claim  was 
allowed.  And  in  the  last  case, 
which  was  the  same  as  this, 
except  that  the  widow  in  that 
case  was  entitled  to  the  whole 
real  estate,  even  after  her  re- 
marriage, while  any  of  the  chil- 
dren continued  to  be  minors, 
it  was  decided  that  her  claim 
for  dower  in  one-third  of  the 
real  estate,  subsequent  to  the 
termination  of  her  particular 
estate  in  the  whole  of  the  same, 
was  not  necessarily  inconsistent 
with  a  general  devise  of  the 
whole  of  his  property  to  his 
children  after  that  time. 
'  Since  that  decision  was  made, 
the  case  of  Ellis  v.  Lewis,  3 
Hare  310,  came  before  Vice- 
chancellor  WiGRAM,  in  Eng- 
land, and  was  decided  in  favor 
of  the  widow  upon  the  same 
principle.  He  there  says  :  '  I 
take  the  law  to  be  clearly  set- 
tled at  this  day  that  a  devise  of 
lands  eo  nomine  upon  trusts  for 
sale,  or  a  devise  of  lands  eo 
nomine  to  a  devisee  benefi- 
cially, does  not  per  se  express 
an  iniintion  to  devise  the  lands 
otherwise  than  subject  to  its 
legal  incidents,  that  of  dower 
included.      There      must     be 


something  more  in  the  will, 
something  inconsistent  with 
enjoyment  by  the  widow  of  the 
dower  by  metes  and  bounds, 
or  the  devise  standing  alone 
will  be  construed  as  I  have 
stated.' " 

See :    Harrison    v.    Harrison,    1 
Keen  768. 
1  Worthen  v.  Pearson,  33  Ga.  385  ; 
s.c.  81  Am.  Dec.  318  ; 

Miall  V.  Brain,  6  Madd.  Ch.  68. 
=  Cogswell  V.  CogsweU,  3  Edw.  Ch 
(N.  Y.)  231,  236. 

See  :  Worthen  v.  Pearson,  33  Ga, 
385  ;  s.c.  81  Am.  Dec.  213. 
'  See :  Worthen  v.  Pearson,  33  Ga, 
385.  387 ;  s.c.  81  Am.  Dec.  213, 
*  See  :  Pearson,  1  Bro.  C.  C.  293 ; 

Foster  v.  Cook,  3  Bro.  C.  C.  347 

Arnold    v.   Hempstead,  2   Eden 
336; 

Dawson  v.  Bell,  1  Keen  761,  765 

Bradley  v.  Dixon,  3  Russ.  198  ; 

Druce  v.  Dennison,  6  Ves.  Jr.  385 

Greatorex  v,   Carey,   6  Ves.   Jr. 
615. 
5  Church  V.  BuU,   3  Den.   (N.   Y.) 

430  ;  s.c.  43  Am.  Dec.  754. 
«  Re  Silvey's  Estate,  43  Cal.  310  ; 

Morrison  v.  Bowman,  39  Cal.  347  ; 

Burton  v.  Lies,  21  Cal.  91  ; 

Payne  v.  Payne,  18  Cal.  291  ; 

Re  Buchanan's  Estate,  8  Cal.  507  ; 

Beard  v.  Knox,  5  Cal.  353  ; 
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put  to  her  election  by  a  devise  of  lands  to  her  during 
widowhood  ;  ^  by  the  charge  of  an  annuity  upon  the  land 
in  favor  of  the  widow,  ^  or  a  support  and  home  for  her 
where  it  is  made  a  charge  upon  the  land  devised  by  the 
husband  ;  ^  by  a  conveyance  of  the  whole  of  his  property 
by  the  testator,  if  it  is  clear  that  there  is  one  part  of  the 
property  which  the  testator  did  not  intend  should  be  sub- 
ject to  the  claim  of  dower,  for  it  would  follow,  in  such 
a  case,  that  he  did  not  intend  that  any  portion  of  it 
should  be  subject  to  such  a  claim;*  by  any  specific  pro- 
vision for  the  wife  inconsistent  with  the  right  in  the 


Warren  v.  Morris,  4  Del.  Ch.  289  ; 
O'Brien  v.  EUiot,  15  Me.  135 ;  s.c. 

32  Am.  Deo.  157  ; 
Reed  v.  Dickerman,  29  Mass.  (12 

Pick.)  146  ; 
Pratt  V.  Douglas,  38  N.  J.  Eq.  (11 

Stew.)  536 ; 
White  V.  White,  16  N.  J.  L.  (1 

Harr.)  202;  s.c.  31  Am.  Dec. 

333; 
Konvalinka  v.  Schlegel,  104  N.  Y. 

130  ;  s.c.  9  N.  E.  Rep.  868 ;  6 

Cent.  Rep.  79  ; 
Lefevre  v.  Lefevre,  59  N.  Y.  485  ; 
Tobias  v.  Ketchum,  32  N.  Y.  319, 

326; 
Lewis  V.  Smith,  9  N.  Y.  503  ;  s.c. 

61  Am.  Dec.  706  ; 
Stewart  v.  McMartin,  5  Barb.  (N. 

Y.)  438,  446 ; 
Jackson  ex  d.  Loucks  v.  Churchill, 

7  Cow.  (N.  Y.)287  ;  s.c.  17  Am. 

Deo.  514  ; 
Church  V.   Bull,   5  Hill  (N.   Y.) 

206  ;  s.c.  2  Den.  (N.  Y.)  436  ;  43 

Am.  Dec.  754  ; 
Van  Orden    v.   Van    Orden,    10 

John.  (N.  Y.)  30  ;  s.c.  6  Am. 

Dec.  314 ; 
Larrabee  v.  Van  Alstyne,  1  John. 

(N.  Y.)  307  ;  s.c.  3  Am.  Deo. 

333; 
Jones  V.  Powell,  6  John.  Ch.  (N. 

Y.)  483  ; 
Sanford  v.  Jackson,  10  Paige  Ch. 

(N.  Y.)  366  ; 
FuUer  v.  Yates,  8  Paige  Ch.  (N. 

Y.)  335 ; 
Wood  V.  Wood,  5  Paige  Ch.  (N. 

Y.)  596  ;  s.c.  28  Am.  Dec.  451  ; 
Havens  v.  Havens,  1  Sandf.  Ch. 

(N.  Y.)  334,  338  ; 
Hamilton  v.  Buckwalter,  2  Yeates 

(Pa.)  389 ;    s.c.   1     Am.    Dec. 

350; 


Evans  v.  Webb,  1  Yeates  (Pa.) 

424  ;  s.c.  1  Am.  Dec.  308  ; 
Pickett  V.  Peay,  3  Brev.  (S.  C.) 

L.  545  ;  s.c.  6  Am.  Dec.  594  ; 
Gordon  v.  Stevens,  3  Hill  (S.  C.) 

Eq.     46;    s.c.    37    Am.     Dec. 

445; 
Whilden  v.  WhUden,  Riley  (S.  C.) 

Eq.  205  ; 
Wright  V.  Wright,  2  Lea  (Tenn.) 

78; 
Herbert  v.  Wren,  11  U.  S.  (7  Cr.) 

378  ;  bk.  3  L.  ed.  377  ; 
Stephens  v.   Stephens,  1  DeG.  & 

J.  62; 
Wintour  v.  Clinton,  8   DeG.  M. 

&  G.  641,  650  ; 
Maddison  v.  Chapman,  1  John.  & 

H.  470 ; 
Grissell  v.  Swinhoe,  L.  R.  7  Eq. 

391; 
Wilkinson  v.  Dent,  L.  R.  6  Ch. 

339; 
Padbury  v.  Clark,  2  Macn.  &  G. 

398; 
Drummer  v.  Pitcher,  2  Nyl.  &  K. 

262; 
Shuttleworth  v.  Greaves,  4  Ny. 

&  Cr.  35 ; 
Couch  V.  Stratton,  4  Ves.  Jr.  391 ; 

s.c.  4  Rev.  Rep.  230  ; 
Holdich  V.  Holdich,  3  Younge  & 

C.  Cli.  18  ; 
4  Kent  Com.  (13th  ed.)  58. 
1  Though  not  expressly  so  stated. 
See  :  White  v.  White,  16  N.  J. 

L.  (1  Harr.)  302  ;   s.c.  31  Am. 

Dec.  232  ; 
Hamilton  «.  Buckwalter,  2  Yeates 

(Pa.)  389  ;  s.o.  1  Am.  Dec.  350. 
'  See  :  Supra,  p.  943,  footnote  2. 
"  Worthen  v.  Pearson,  33  Ga.  385  ; 

s.c.  81  Am.  Dec.  213. 
*  Worthen  v.  Pearson,  33  Ga.  385  ; 

s.c.  81  Am.  Dec.  213. 
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widow  to  demand  that  her  dower  be  set  off  to  her, 
although  the  testator  does  not  in  terms  declare  that  such 
provision  is  to  be  taken  by  her  in  lieu  of  dower.  ^ 

Sec.  1104.  Same — When,  election  not  necessary. — A  testa- 
mentary provision  for  a  wife  does  not  bar  her  dower, 
where  accepted,  unless  expressly  given  in  lieu  of  dower, 
or  unless  the  claim  for  dower  is  plainly  inconsistent  with 
the  testator's  intention  ^  and  would  defeat  the  provisions 
in  the  will.^  Thus  a  widow  is  not  compelled  to  elect  be- 
tween her  dovrer  and  a  testamentary  provision  out  of  a 
mixed  fund  to  arise  from  a  sale  of  the  testator's  realty 
and  personalty,  devised  to  a  trustee  for  that  purpose, 
where  there  is  nothing  to  show  that  her  dower  interest 
was  intended  to  be  sold  as  a  part  of  the  estate  ;  but  she 
may  claim  both.* 

Sec.  1105.  Same— What  constitutes  an  election.— To  con- 
stitute an  election  by  a  wife  to  accept  a  legac}'  bequeathed 
to  her  in  lieu  of  dower  there  must  be  some  decisive  act  on 
her  part  with  knowledge  of  her  situation  and  her  rights  ;  ^ 

'  Young  r\  Boyd,  64  How.  Pr.  (N.  -with  the  direction  that  the  ex- 

Y.)  213,  315 ;  ecutors  seU,   iii  order  to  pay 

Cole  V.  Cole,  2  How.  Pr.  (N.  Y.)  debts. 

N.  S.  517  ;  Gordon  v.  Stevens,  2  HiU  (S.  C.) 

Gihson  v.  Gibson,  17  Eng.  L.  &  Eq.  46  ;  s.c.  27  Am.  Dec.  445. 

Eq.  849  ;  Devise  of  a  dweUing-hoose  to  the 

Ellis  V.  Iiewis,  3  Hare  313.  widow  of  the  testator,  during 

'  Jackson  ex  d.  Loucks  v.  Church-  hfe    or    widowhood,   together 

ill,  7  Cow.  (N.  Y.)  287 ;  s.c.  17  with    a    bequest     of    certain 

Am.  Dec.  514.  household  furniture  and  other 

See :    Bulfer    r.   WilHngrod,    71  property,  the  rest  of  the  real 

Iowa  631  ;s.c.3oN.W.Rep.620 ;  and  personal  estate  being  di- 

Daugherty  v.  Daugherty,  69  Iowa  vided  among  the  testator's  chil- 

677 ;  s.c.  29  N.  W.  Rep.  778  ;  dren,  who  were  to  aid  in  the 

Mettler  v.  Wiley,  34  Iowa  214  ;  widow's  support,  if  she  would 

Martien  v.   Norris,  91   Mo.  465  ;  request  it,  does  not,  if  accepied, 

•     s.c.  8  S.  W.  Rep.  849  ;  8  West.  bai-  the  claim  to  dower. 

Rep.  620  ;  Jackson  ex  d.  Loucks  v.  Church- 

Konvahnka  v.  Schlegel,  104  N.  ill,  7  Cow.  (N.    Y.)   287 ;  s.c. 

Y.  125  ;  B.c.  9  N.  E.  Rep.  868  ;  17  Am.  Dec.  514. 

6  Cent.  Rep.  79  ;  '  Evans  v.   Webb,  2  Yeates   (Pa.) 

Gordon  v.  Stevens,  2  Hill  (S.  C.)  24-3 ;  s.c.  1  Am.  Dec.  308  ; 

Eq.  46  ;  s.c.  27  Am.  Dec.  445.  Gordon  v.  Stevens,  2  HiU  (S.  C.) 

legacy  to  a  wife  is  not  regarded  in  Eq.  46  ;  s.c.  27  Am.  Dec.  514. 

lieu  of  dower  in  the  absence  of    "  Wood  v.  Wood,  5  Paige  Ch.  (N. 

express   provision,    where   the  Y.)  596  ;  s.c.  28  Am.  Dec.  451. 

real  estate  subject  to  the  dower    '  McCallister  v.  Brand's  Heirs,  11 

is  devised  to  trustees  to  sell,  or  B.  Mon.  (Ky.)  870,  375  ; 
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or  there  must  be  an  intentional  acquiescence  in  such  acts 
of  fraud  as  are-  not  only  inconsistent  with  her  claim  of 
dower,  but  render  it  impossible  for  her  to  assert  her 
claim  without  prejudice  to  the  rights  of  innocent  persons.  ^ 
An  election  in  pais  may  be  shown  by  acceptance  of  a  pro- 
vision in  lieu  of  dower,  ^  when  made  with  full  knowledge 
of  the  consequences  ;  ^  as  by  entering  upon  the  property 
devised  and  exercising  ownership/  or  occupying  and  en- 


English  V.  English,  3  N.  J.  Eq. 

(3  H.  W.  Gr.)  504  ;  s.o.  29  Am. 

Deo.  730  ; 
Adsit  V.  Adsit,  2  John.  Ch.  (N. 

Y.)  448  ;  s.c.  7  Am.  Dec.  539  ; 
MiUikin  v.  Welliver,  37  Ohio  St. 

460 ;  s.c.  13  Bost.  Rep.  346  ; 
Davis  V.  Davis,  11  Ohio  St.  386  ; 
Bradfords  v.   Kents,  43  Pa.  St. 

474; 
Anderson's  Appeal,   36    Pa.    St. 

436; 
Dillon  V.  Parker,  1  Swanst.  383. 
It  is  otherwise  by  statute. 
See :    Atherton    v.  Corliss,    101 

Mass.  40,  46  ; 
Reed  v.  Dickerman,  29  Mass  (12 

Pick.)  145. 
Same — Under     the      Massaclnisetts 

statute,  where  a  devise  is  made 

to  a  wife  in  lieu    of    dower, 

acceptance  is  presumed  unless 

she    does    some    positive    act 

showing  her  election  to  have 

dower. 
Atherton  v.  Corliss,  101  Mass.  40, 

46; 
Reed  v.  Dickerman,  29  Mass.  (12 

Pick.)  145. 
Same — In  New  York  the  widow  is 

deemed  to  have  elected  to  take 

imder  the  will,  unless  within 

one  year  after  her  husband's 

death  she  begins  proceedings 

to  recover  her  dower,  or  enters 

on    the    lands    assigned     for 

dower. 
See  :  Lewis  v.   Smith,   9  N.   Y. 

504  ;  s.c.  61  Am.  Dec.  706  ; 
Leonard  v.  Steele,  4  Barb.  (N.  Y.) 

20; 
Jackson  ex  d.  Loucks  v.  Church- 

iU,  7  Cow.  (N.  Y.)  287 ;  s.c.  17 

Am.  Deo.  514 ; 
Church  V.  Bull,  2  Den.  (N.  Y.) 

430 ;  s.c.   5  Hill  (N.  Y.)  206  ; 

s.c.  43  Am.  Dec.  754. 
'  English  V.  English,  3  N.  J.  Eq. 

(2  H.  W.  Gr.)  504;  s.c.  29  Am. 

Dec.  730. 


A  mere  signing  appliratiou  to  Legis- 
lature for  sale  of  the  real  estate,  to 
enable  the  executors  to  carry 
out  the  testator's  intentions,  is 
not  sufficient  evidence  of  an 
election  in  law,  where  such  ap- 
plication was  never  presented  to 
the  Legislature  or  acted  upon  ; 
nor  is  the  filing  of  an  answer 
to  a  bill  in  chancery,  assenting 
to  a  decree  for  the  sale  of  such 
real  estate  ,to  carry  into  effect 
the  trusts  of  the  will,  one  of 
which  was  the  payment  of  the 
annuity  bequeathed  in  lieu  of 
dower,  where  the  widow  who 
so  signed  was  merely  quiescent 
in  the  matter. 

English  V.  English,  3  N.  J.  Eq. 
(2  H.  W.  Gr.)  504  ;  s.c.  29  Am. 
Deo.  730. 
'  See  :  Van  Orden  i\  Van  Orden, 
10  John.  (N.  Y.)  30  ;  s.c.  6  Am. 
Deo.  314  ; 

Gordon  v.  Stevens,  2  Hill  (S.  C.) 
Eq.  46 ;  s.c.  27  Am.  Dec.  445. 

Acceptance  of  a  legacy  by  the  widow 
under  the  provision  of  the  will 
has  been  held  to  bar  her  dower 
in  equity  ;  and  the  payment  of 
part,  and  the  recovery  of  judg- 
ment of  the  residue  remaining 
due,  will  be  a  good  plea  in  bar 
at  law  to  an  action  for  her 
dower,  as  being  conclusive  evi- 
dence of  an  election. 

Van  Orden  v.  Van  Orden,10  John. 
(N.  Y.)  30  ;  s.c.  6  Am.  Dec.  314. 
I  Adsit  V.  Adsit,  3  John.  Ch.  (N.  Yl) 
448  ;  s.c.  7  Am.  Dec.  539  ; 

Wake  t;.  Wake,  1  Ves.  Jr.  330. 

The  acceptance  of  a  legacy  in  lieu  of 
dower  does  not  bar  her  right  of 
dower  to  election  unless  she 
took  it  with  the  knowledge  of 
the  consequences  of  her  choice. 

Adsit  V.  Adsit,  2  John.  Ch.  (N. 
Y.)  448  ;  s.c.  7  Am.  Dec.  539. 
'  Northumberland     v.     Aylesford, 
Ambr.  540. 
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joying  it  for  years/  and  receiving  rent ;  ^  by  failure  for  a 
long  time  to  elect  ;  ^  by  living  in  mansion-house  for  twelve 
years  and  receiving  personal  property  devised  ;  *  by  re- 
ceiving legacy  for  five  years  ;  ^  by  refusal  to  take  under 
the  will ;  ®  by  selling  the  lands,  or  a  distributive  share 
devised  ;''  by  a  suit  brought,^  either  at  law  to  recover 
dower,®  or  to  recover  an  annuity  charged  upon  the  land, 
where  the  grantor  refuses  to  pay  ;  ^°  by  serving  a  notice 


'  Thompson  v.   Hoop,   6    Ohio  St. 
480; 

Bradfords  v.  Kents,  43  Pa.  St. 
474; 

Caston  V.  Caston,  2  Rich.  (S.  C.) 
Eq.  1; 

Craig's  Heirs  v.  Walthall,  14 
Gratfc.  (Va.)  518  ; 

Upshaw  V.  Upshaw,  3  Hen.  &  M. 

(Va.)  380  ;  s.c.  3  Am.  Dec.  632. 

*  Partriche  v.    Broadhurst,  1   Ves. 

172 ;  s.c.  3  Bro.  C.  C.  88. 
'  In  those  states  where  there  are 
statutory  regulations  upon  the 
subject,  by  failure  to  reject 
within  the  time  allowed  the 
widow  is  held  to  have  elected 
the  provision  in  the  will. 

Vaughn  v.  Vaughn's  Heirs,  30 
Ala.  329 ; 

McLeodu.  McDonnell.e  Ala.236  ; 

Stephens  v.  Gibbes,  14  Fla.  331  ; 

Pratt  V.  Felton,  58  Mass.  (4  Cush.) 
174 ; 

Pettijohn  v.  Beasley,  1  Dev.  &  B. 
(N.  C.)  Eq.  254  ; 

Cravan  v.  Cravan,  2  Dev.  (N.  C.) 
Eq.  338 ; 

Malone  v.  Majors,  8  Humph. 
(Tenn.)  577. 

See  :  Welch  v.  Anderson,  28  Mo. 
298. 

Silence  for  a  long  time,  independent 
of  statute,  is  held  to  be  an  elec- 
tion to  take  under  the  will, 
especially  where  the  provision 
is  more  advantageous  to  the 
widow  than  her  dower  would 
be. 

See  :  Sloan  uWhitaker,58  Ga.319; 

Eeed  v.  Dickerman,  29  Mass.  (13 
Pick.)  146 ; 

Merrill  v.  Emery,  27  Mass.  (10 
Pick.)  507 ; 

Blunt  V.  Gee,  5  Call  (Va.)  481  ; 

Noell  V.  Gamett,  4  Call  (Va.)  92. 

Same — In  Ohio,  under  statute,  si- 
lence implies  an  election  of 
dower. 


Bowen  v.  Bo  wen,  34  Ohio  St.  134  ; 
Stilley  V.  Folger,  14  Ohio  610. 

^  Reed  v.  Dickerman,  29  Mass.  (13 
Pick.)  146. 
Merely  living  in  mansion-house  is 
not  evidence  of  election  to  take 
under  the  will,  but  may  be  re- 
ferable to  the  widow's  right  of 
quarantine. 
McCallister  v.  Brand,  11  B.  Mon, 
(Ky.)  371. 

*  Andersoipe  v.  Bennett,  2  Dick. 
463. 

'  Dower  of  a  widow  who  reftises  to  take 
under  the  will  is  at  common  law 
a  recoverable  one,  at  law  or  in 
equity.  In  Shaffer  v.  Shaffer, 
50  Pa.  St.  397,  the  court  say 
they  have  considered  it  proper 
to  state  the  nature  of  the 
widow's  estate  of  dower  after 
refusing  to  take  under  the  will 
at  some  length.  In  conse- 
quence of  this  remark.  Justice 
Coulter,  in  Melizet's  Appeal, 
17  Pa.  St.  454,  says  it  might 
seem  to  leave  a  question  as  to 
the  meaning  of  the  term. 

'  Brown  v.  CantreU,  63  Ga.  257. 

"  Van  Orden  v.  Van  Orden,  10 
John.  (N.  Y.)  30  ;  s.c.  6  Am. 
Dec.  314 ; 
Share  v.  Anderson,  7  Serg.  &  R. 
(Pa.)  43  ;  s.c.  10  Am.  Dec.  421. 
Election  of  widow  evidenced  by  suit. 
— Where  a  widow  joins  as  exe- 
cutor in  a  suit  for  the  purchase- 
money  for  land  conveyed  by  a 
deed  which  she  had  defectively 
acknowledged,  the  invalidity 
of  the  deed  is  no  bar  to  recov- 
ery ;  for  by  suing  she  makes 
her  election,  and  a  recovery 
will  bar  her  right  to  dower. 
Share  v.  Anderson,  7  Serg.  &  R. 
(Pa.)  43  :  s.c.  10  Am.  Dec.  431. 

»  Quarles  v.  Garret,  4  Desau.  (S.  C.) 
Eq.  145. 

i»  Van    Orden   v.   Van    Orden, 
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upon  a  party  occupying  the  lands  out  of  -which  the  widow 
is  dowable  of  her  election  to  have  her  dower  interest  in- 
stead of  the  testamentary  provision,  and  receiving  rents 
from  him.^  But  an  election  in  pais  is  not  shown  by 
merely  accepting  a  testamentary  trust  and  administering 
it ;  ^  by  the  bare  receipt  of  articles  bequeathed  ;  ^  by  merely 
remaining  in  the  mansion-house  where  it  has  been  de- 
vised to  the  widow  ;  *  by  paying  the  debts  of  the  husband 
out  of  his  money  ;  ^  or  by  qualifying  as  his  administra- 
trix under  the  husband's  will.^ 

Sec.  1106.  Same— Betraction  of  election.— An  election  in 
pais  to  be  binding  must  be  made  with  a  full  knowledge 
of  the  facts  ^  and  the  rights  of  the  widow.*  For  this  rea- 
son the  widow  is  not  bound  to  make  her  election  before 
the  estate  of  her  husband  has  been  settled,®  or  while 
a  controversy  is  pending  in  which  the  widow's  right 
is  involved.^**  Where  a  widow  in  ignorance  of  the  condi- 
tion of  the  estate  has  made  an  election,  she  may  retract 
her  election,  ^^  unless  bona  fide  purchasers,  who  acted  on 
her  former  election,  would  be  thereby  injured  ;  ^  and  the 
husband's  creditors  will  not  be  entitled  to  object  to  such 
retraction  of  the  widow,  for  the  reason  that  they  would 

John.  (N.  Y.)  30  ;  s.c.  6  Am.  (Va.)  386  ;  s.c.  3  Am.  Dec.  633 ; 

Dec.  314.  Whistler  v.  Webster,  2  Ves.  Jr. 

'  Hawley  v.    James,  5   Paige  Ch.  367,  371 ;  s.c.  2  Rev.  Rep.  260. 

(N.  y.)  318.  8  Austell  v.  Swann,  74  Ga.  278  ; 

See  :  Zaegel  v.  Kuster,  51  Wis.  Millikiii  v.  Welliver,  87  Ohio  St. 

31,  39  ;  s.c.  7  N.  W.  Rep.  781.  460  ;  s.c.  13  Bost.  Rep.  346  ; 

-  Delay  v.  Vinal,  42  Mass.   (1  Met.)  Bradfords  v.   Kents,  43  Pa.  St. 

57.  474 ; 

^  Duncan  v.  Duncan,  2  Yeates  (Pa.)  Anderson's   Appeal,   36    Pa.   St. 

203.  476. 

*  Because  her  occupancy  may  be  "  Hall  v.  HaU,  2  McC.  (S.  C.)  Eq. 

referable  to  her  right  of  quar-  269. 

antine.  '"  Church  of  Acquackanonk  t;.Exrs. 

McCallister  v.  Brand's  Heirs,  11  of  Ackerman,  1  N.  J.  Eq.  (1 

B.  Mon.  (Ky.)  371.  Saxt.)  10. 

'  Where  it  does  not    appear  that  "  Widow  may  retract  where  her  elec- 

the  widow  acted  with  the  full  tion  has  been  in  consideration 

knowledge  of  the  condition  of  of  an  undertaking  by  the  heirs 

her  husband's  estate,  or  of  her  which  thev  have  not  fulfilled. 

rights.  Riohart  v.  Richart,  30  Iowa  465. 

Millikin  v.  Welliver,  37  Ohio  St.  "^  Dabney  v.  Bailey,  42  Ga.  141 ; 

460  ;  s.c.    3  Bost.  Rep.  346.  Macknet  v.  Macknet,  29  N.  J.  Eq. 

«  Mendenhall      v.    Mendenhall,    8  (2  Stew.)  54 ; 

Jones  (N.  C.)  L.  87.  Simonton  v.   Huston,   78  N.   C. 

'  Upshaw  V.  Upshaw,  2  Hen.  &  M.  408. 
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be  in  no  worse  position  than  if  the  husband  had  died 
intestate.^  But  where  the  widow's  election  has  been 
made  in  ignorance  of  the  law  simply,  she  having  full 
knowledge  of  the  facts,  her  election  will  be  binding  un- 
less her  ignorance  has  been  occasioned  by  fraud.  ^ 

Sec.  hot.  Same— Effect  of  an  election.— The  election  of 
a  widow  to  take  under  the  will  of  her  husband  instead  of 
claiming  her  dower  estate,  made  fairly  and  understand- 
ingly,  and  accepted  in  lieu  of  dower,  bars  her  right  to 
claim  her  dower  interest,  both  at  law  and  in  equity,^  and 
all  the  incidents  thereof,*  unless  it  plainly  appears  that 
she  should  have  such  provision  in  addition  to  her  dower.  ^ 
An  election  once  fairly  made  and  affirmed  by  bringing 
suit  cannot  be  retracted  on  the  ground  of  mistake, 
except  upon  strong  and  clear  proof ;  ^  and  in  that  case 
dower  is  to  be  recovered  by  the  process  for  the  recovery 
of  common-law  dower. 


'  Simonton    v.   Huston,  78    N.   C. 

408. 
»  Light  V.  Light,  21  Pa.  St.  407  ; 
Cauflfman  v.  Cauffman,  17  Serg. 

6  R.  (Pa.)  16. 

^  Jackson  ex  d.  Loucks  v.  Churchill, 

7  Cow.  (N.  Y.)  287  ;  s.c.  17  Am. 
Dec.  514  ; 

Snook  V.  Snook,  43  N.  J.  Eq.  132  ; 

s.c.  12  Atl.  Kep.  715;  10  Cent. 

Rep.  423 ; 
Davison  v.  Davison,  4  N.  J.  Eq. 

(3  H.  W.  Gr.)  235  ; 
Corry  v.  Lamb,  45  Ohio  St.  203  ; 

s.c.  12  N.  E.  Rep.  660  ;  10  West. 

Rep.  476  ; 
Heron  v.  HofEner,  3  Rawle  (Pa.) 

393; 
Hamilton  v.  Buckwalter,  3  Yeates 

(Pa.)  239  ;  s.c.  1  Am.  Dec.  850. 
See  :  Wade  v.  Miller,  32  N.  J.  L. 

(3  Vr.)  296 ; 
Leonard  v.  Steele,  4  Barb.  (N.  Y.) 

20. 
Acceptance  of  a  devise  under  the  hus- 

hand's    will    does    not    bar    the 

vjfidow's  right  of  dower  in  lands 


which  the  husband  had  con- 
veyed to  a  stranger,  and  which 
formed  no  part  of  his  estate  at 
the  time  of  his  death. 
Borland  v.  Nichols,  12  Pa.  St.  38  ; 

s.c.  51  Am.  Dec.  576. 
See  :  Gray  v.  McCune,  23  Pa.  St. 
449. 

■*  After  election,  therefore,  the  widow 
cannot  claim  the  rents  of  a 
mansion-house  to  which  she 
would  be  otherwise  entitled. 
Wigley  V.  Beauchamp,  51  Mo. 
545,  overruling  Orick  v.  Rob- 
bins,  34  Mo.  226. 

6  Snook  V.  Snook,  43  N.  J.  Eq.  132  ; 
s.c.  12  Atl.  Rep.  715  ;  10  Cent. 
Rep.  423. 

6  Halls'  Case,  1  Bland  Ch.  (Md.)  13  ; 
s.c.  17  Am.  Dec.  275. 
Where  a  widow  dissents  from  the 
provision  in  her  husband's  will, 
this  remits  her  to  her  right  of 
dower,  which  is  liable  neither 
to  debts  nor  legacies. 
Bray  v.  Lamb,  2  Dev.  (N.  C.)  Eq. 
372;  s.c.  25  Am.  Deo.  718. 
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Sec.  1108.  Definition. 

Sec.  1109.  Origin  and  liistory. 

Sec.  1110.  Kinds  of  jointure— 1.  Legal  jointure. 

Sec.  1111.  Same — 3.  Equitable  jointure. 

Sec.  1112.  Requisites  of  jointure. 

Sec.  1113.  Effect  of  jointure — Bars  dower. 

Sec.  1114.  Wlio  may  limit  a  jointure. 

Sec.  1115*.  Wlio  may  take  a  jointure. 

Sec.  1116.  Nature  of  jointure — Not  continuation  of  husband's  estate. 

Sec.  1117.  When  made — 1.  Before  marriage. 

Sec.  1118.  Same — 2.  After  marriage. 

Sec.  1119.  How  made — Parol  agreement. 

Sec.  1120.  Election. 

Sec.  1131.  Entry. 

Sec.  1132.  Favored  in  equity. 

Sec.  1133.  As  affected  by  statute  of  uses — Statute  in  the  United  States. 

Sec.  1134.  Bar  and  forfeiture. 

Sec.  1135.  Eviction — Endowment  in  remainder. 

Sec.  1136.  Impeachment  for  waste. 

Section  1108.  Deflnitlon.— A  jointure  is  the  separate 
provision  made  by  the  husband  out  of  his  property  for  his 
wife's  support,^  and  consists  of  a  freehold  estate  in  lands, 
tenements,  or  hereditaments,  secured  to  the  wife  before 
marriage,  at  the  time  of  marriage,  or  after  marriage,^  to 
take  effect  on  the  death  of  the  husband,^  and  intended  to 
be  accepted  by  the  wife  in  lieu  of  her  dower  interest  in 
her  husband's  estate  ;  *  but  a  conveyance  to  a  married 

'  Walker  Am.  L.  (9th  ed.)  257.  Eq.  387  ;  s.c.  28  Am.  Dec.  180 ; 

«  See  :  Post,  §§  1117,  1118.  1  Co.  Litt.  (19th  ed.)  368. 

■*  Hastings  v.   Dickinson,   7   Mass.  *  See  :  Tevis  v.  McCreary,  3  Met. 

153 ;  s.c.  5  Am.  Deo.  34.  (Ky.)  151  ; 

See  :  Tevis  v.  McCreary,  3  Met.  Diury  i\  Drury,  3  Eden  38,  72. 

(Ky.)  151  ;  lord  Coke's  definition  of  jointure  is 

Vance  i;.  Vance,  21  Me.  864  ;  "a    competent    livelihood    of 

Gelzer  v.  Gelzer,  1  Bail.  (S.  C.)  freehold  for  the  wife,  of  lands 
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woman  is  not  deemed  a  jointure  unless  such  intention  is 
expressed-  in  the  deed,  or  appears  by  necessary  implica- 
tion from  its  contents.^  Such  transactions  are  not  in  the 
nature  of  contracts,  but  are  purely  provisions  by  the 
husband  for  the  wife.^ 

Sec.  1109.  Origin  and  history.— By  the  early  common 
law  a  jointure  to  a  wife  before  or  after  marriage  was  no 
bar  to  her  dower,  because  being  a  freehold  estate  it  could 
not  be  barred  by  any  collateral  satisfaction.^  The  joint- 
ure of  the  wife,  in  English  law,  is  founded  upon  the 
statute  of  uses,  passed  in  the  reign  of  King  Henry  VIII.* 
Previous  to  the  reign  of  Henry  VIII.  there  had  grown 
up  a  species  of  property  in  lands  known  as  uses,  by  means 
of  which  one  man  owned  the  legal  estate  with  the  inci  - 
dents  of  seisin,  tenure,  and  the  like,  while  another  had 
the  usufructuary  interest  therein.  This  statute  of 
Henry  VIII.  turned  these  uses  into  legal  estates  and  ren- 
dered them  liable  to  dower.  Under  the  provision  of  this 
statute  the  wife's  dower  may  be  barred  by  her  acceptance, 
previously  to  marriage,  and  in  consideration  of  her 
dower,  of  a  competent  livelihood  in  the  shape  of  a  free- 
hold estate  in  the  lands  and  tenements  of  her  husband, 
to  take  effect  in  profit  and  possession  presently  after  the 
death  of  the  husband,  and  to  continue  for  the  life  of  the 
wife  at  least. ^. 

Sec.  1110.  Kinds  of  jointure— 1.  Legal  jointure.— Joint- 
ures are  of  two   kinds — one  in  law   and  the  other  in 

or    tenements,    etc.,    to    take  Couch  t'.  Stratton,  4  Ves.  391  ; 

effect  presently,  in  possession  s.c.  4  Rev.  Rep.  330. 

or  profit,  after  the  decease  of  '  Buckinhamshu-e  v.  Drury,  3  Eden 

her  husband,  for  the  life  of  the  73. 

wife  at  the  least,  if  she  herself  '  Vincent  v.  Spooner,  56  Mass.  (3 

be  not  the  cause  of  its  determi-  Gush.)  467,  473  ; 

nation  or  forfeiture."  Hastings  v.   Dickinson,  7  Mass. 

1  Co.  Inst.  37a.  153  ;  s.c.  5  Am.  Dec.  34 ; 

'  Chase  v.  Alley,  83  Me.  334  ;  s.c.  19  Vernon's  Case,  4  Co.  1. 

Atl.  Rep.  397  ;  '  27  Hen.  VHL,  c.  10. 

Bubier  v.  Porter,  49  Me.  463 ;  See  :  McCartee  v.  Teller,  8  Wend. 

Reed  v.  Dickerman,  89  Mass.  (13  (N.  Y.)  375  ;            „.,,„„. 

Pick  )  146  149  ;  Gelzer  v.  Gelzer,  1  Bail.  (S.   C.) 

Swaine  v.  Ferine,  5  John.  Ch.  (N.  Eq.  387  ;  s.c.  33  Am.  Dec.  180  ; 

Y  )  489  ,  s.c.  9  Am.  Deo.  318  ;  4  Kent  Com.  (13th  ed.)  54. 

Buckinhamshire  v.  Drury,  3  Eden  ^  2  Bl.  Com.  137  ; 

^2-  1  Co.  Litt.  (19th  ed.)  36b. ' 
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equity.  A  legal  Jointure  is  such  a  provision  made  for 
the  wife  by  the  husband,  as  under  the  statute  of  uses, 
or  other  statute,  bars  the  wife  of  her  dower.  ^  All  legal 
jointures,  made  before  marriage,  where  the  woman  is  of 
age,  are  binding  after  the  husband's  death  ;  all  jointures 
made  after  marriage  will  not  be  obligatory  upon  the 
wife  after  the  husband's  death,  but  will  depend  for  their 
validity  upon  her  acceptance.^  A  legal  jointure,  how- 
ever, in  modern  times,  has  seldom  been  resorted  to  as  a 
method  of  barring  dower  ;  when  any  jointure  has  been 
made  it  has  usually  been  of  an  equitable  kind,  for  if  the 
intended  wife  be  of  age,  and  a  party  to  the  settlement, 
she  is  competent  in  equity  to  extinguish  her  title  to 
dower  upon  any  terms  to  which  she  may  think  proper  to 
agree.^  And  where  the  wife  has  accepted  an  equitable 
jointure,  courts  of  equity  will  restrain  her  from  setting 
up  any  claim  to  dower.* 


Sec.  1111.  Same— 2.  Equitable  jointure.— According  to 
Lord  Coke  a  jointure  or  estate  made  to  the  wife  in  satis- 
faction of  dower  is  no  bar  at  the  common  law,  although 
dower  ad  ostium  ecclesice  ^  or  ex  assensu  patris  ^  might 
be,  "  for  the  right  or  title  that  one  hath  to  the  freehold 
cannot  be  barred  by  acceptance  of  a  collateral  satisfac- 
tion. "  ^  Lord  Eldon  says  that  the  idea  that  there  must 
be  a  legal  bar  prevailed  until  the  case  of  Lawrence  v. 
Lawrence.*  Now,  however,  equitable  bars  are  in  daily 
practice.^  But  to  be  a  satisfaction  in  equity  it  must  be 
designed  and  accepted  in  lieu  of  or  as  an  equivalent  for 
dower. ^^  Equitable  jointures  consist  of  any  provision 
made  for  a  woman,  either  before  or  after  marriage. 
Where  made  before  marriage,  and  she  is  of  age  and  accepts 


'  Brury  v.  Drury,  3  Brown  Pari.  C. 

493  ;  B.C.  WUm.  177. 
«  See  :  Post,  §  1112. 
8  Dyke  v.  Randall,  2  DeG.  M.  &  G. 

309. 
*See:  Post  §1113. 
5  See  :  Ante,  §  896. 
«  See  :  Ante,  §  897. 
'  1  Co.  Litt.  (19th  ed.)  36b. 
8  3  Vern.  365. 

°  Mundy  v.  Mundy,  3  Ves.  139. 
'»  O'Brien  v.  Elliot,  15  Me.  175 ;  s.c. 


33  Am.  Dec.  137  ; 
Jones  V.  Powell,  6  John.  Ch.  (N. 

Y.)  194  ; 
Swaine  v.   Ferine,  5  John.    Ch. 

(N.Y.)  483;    s.c.   9  Am.   Dec. 

318; 
Adsit  V.  Adsit,  2  John.  Ch.  (N. 

Y.)  448  ;  s.c.  7  Am.  Dec.  539  ; 
Larrabee  v.  Van  Alstyne,  1  John. 

Ch.   (N.   Y.)  307  ;  s.c.    3  Am. 

Dec.  333  ; 
Couch  V.  Stratton,  4  Ves.  391. 
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in  satisfaction  of  her  dower/  or  where  she  is  an  infant, 
if  the  estate  is  settled  on  her  with  the  consent  and  appro- 
bation of  her  parents  or  guardian,  jointure  bars  dower.^ 
Where  the  provision  is  made  after  marriage,  the  widow 
may  accept  or  reject  it  after  her  husband's  death,  as  in  the 
case  of  legal  jointure  ;  but  she  will  be  required  to  elect 
between  her  provision  and  her  dower,— she  cannot  take 
both.^  Equitable  jointures  are  not  within  the  statute  of 
uses,  but  are  held  to  be  equally  operative,  when  taking 
effect,  to  bar  dower  with  those  created  by  law  ;  for  where 
they  are  satisfactorily  shown  to  have  been  made,  courts  of 
equity  will  restrain  the  widow  from  prosecuting  a  suit  at 
law  to  enforce  her  dower  rights.*  An  equitable  jointure 
differs  from  the  legal  jointure  in  this,  that  in  a  legal 
jointure  the  provision  is  actually  made,  and  is  not  merely 
a  contract  for  the  provision,®  while  an  equitable  jointure 
proceeds  on  the  idea  of  a  contract  on  the  part  of  the 
wife  to  accept  a  certain  provision  in  lieu  of  her  dower 
rights  in  her  husband's,  estate.^  In  some  of  the  states, 
however,  the  distinction  between  legal  and  equitable 
jointure  has  been  abolished.' 

Sec.   1112.  Requisites  of  jointure.— In    the    absence    of 

'  Selleck  v.  Selleck,  8  Conn.  85  n  ;  Y.)  482  :  s.o.  9  Am.  Dec.  318  ; 

Caruthers  v.  Caruthers,  4  Bro.  C.  Caruthers  v.  Caruthers,  4  Bro.  C. 

C.  513;  C.  513. 
Estcourt  V.  Estoourt,  1  Cox  20  ;  An  equitaWe  jointure  is  such  a  pro- 
Dyke  V.  Eandall,  2  DeG.  M.  &  G.  vision  as  puts  her  on  her  elec- 

209  ;  tion  to  take  it  or  dower. 

Seys  V.  Price,  9  Mod.  219  ;  Hastings  v.   Dickinson,  7  Mass. 

Lacy  V.  Anderson,  1  Swanst.  445  ;  153,  155  ;  s.c.  5  Am.  Deo.  34. 

Williams  v.  Chitty,  3  Ves.  545.  Ante-nnptial  contracts  between  the 

*  McCartee  ■;;.  Teller,  2  Paige  Ch.  husband   and  wife,  in   which 

(N.  Y.)  511,  559  ;  the  wife  agrees  to  give  up  her 

Caruthers  v.  Caruthers,  4  Bro.  C.  dower,  have  also  been  called 

C.  513  ;  equitable  jointures. 

Drury  v.  Drury,  3  Eden  60  ;  Dyke  v.  Kendall,  2  DeG.  M.  &  G. 

Smith  V.  Smith,  5  Ves.  189.  209  ;  s.c.  13  Bng.  L.  &  Eq.  404, 

Where  the  wife  is  an  infent,  how-  411, 

ever,  it  is  necessary  that  the  ^  Buckinhamshire  v.  Drury,  2  Eden 

provision,  in  order  to  be  bind-  60  ; 

ing,  should  be  as  beneficial  to  Beard  v.  Nuthall,  1  Vern.  437. 

the  wife  and  as  certain  as  that  *  Drury  v.  Drury,  2  Eden  73. 

required  in  a  legal  jointure,  to  «  Dyke  v.  Kendall,  2  DeG.  M.  &  G. 

constitute  an  effectual  bar.  209  ;    s.o.    13  Eng.   L.   &  Eq. 

McCartee  v.  Teller,  2  Paige  Ch.  404. 

(N  Y.)  511.  '  See :  McCartee  v.  TeUer,  3  Paige 

8  Swaine  v.  Ferine,  5  John.  Ch.  (N.  Ch.  (N.  Y.)  511. 
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statutes  controlling,  the  requisites   of  jointure  are  as 
follows  :  ^ 

1.  The  provision  in  order  to  come  within  the  character 
of  a  jointure  must  consist  of  an  estate  or  interest  in 
lands.^  Where  the  provision  consists  partly  of  land  and 
partly  of  an  annuity,  the  annuity  must  be  secured  on 
land  in  order  to  be  eifectual  and  bar  dower.  ^ 

2.  The  provision  must  take  effect  in  possession  or 
profit,  immediately  upon  the  death  of  the  husband  ;  for 
otherwise  it  would  not  be  as  beneficial  as  dower.* 

3.  The  provision  must  be  for  her  own  life  at  least  and 
not  pur  autre  vie,  or  for  any  term  of  years,  or  any  smaller 
estate  ;  °  but  it  has  been  said  that  the  acceptance  of 
a  term  of  years,  or  a  sum  of  money,  or  a  trust  estate,  or 
any  other  kind  of  collateral  satisfaction,  is  a  good  bar  in 
equity.^ 

4.  The  provision  must  be  limited  to  the  wife  herself, 
and  not  to  any  other  person  in  trust  for  her.'^ 


'  Vance  v.  Vance,  31  Me.  364  ; 

Levering  v.  Heighe,  2  Md.  Ch. 
'81; 

Hastings  v.  Dickinson,  7  Mass. 
153;  s.o.  5  Am.  Dec.  34. 

1  Co.  Litt.  (19th  ed.)  36b. 
-  Vance  v.  Vance,  21  Me.  364  ; 

Gibson  v.  Gibson,  15  Mass.  106  ; 
s.o.  8  Am.  Dec.  94  ; 

Hastings  v.  Dickinson,  7  Mass. 
153  ;  S.C.  5  Am.  Deo.  34  ; 

Gelzer  v.  Gelzer,  1  Bail.  (S.  C.) 
Eq.  S87 ;  s.o.  23  Am.  Dec.  180  ; 

Ball  V.  Ball,  3  Munf.  (Va.)  379. 
2  Vance  v.  Vance,  21  Me.  364. 
"  Vance  v.  Vance,  21  Me.  364  ; 

Gibson  v.  Gibson,  15  Mass.  106  ; 
S.o.  8  Am.  Deo.  94  ; 

Grain  v.  Cavana,  36  Barb.  (N.  Y.) 
410; 

McCartee  v.  Teller,  2  Paige  Ch. 
(N.  Y.)  511,  513  ; 

Vernon  v.  Vernon,  4  Co.  2a. 

Garthshore  v.  Clialie,  10  Ves.  1  ; 
s.o.  7  Rev.  Rep.  311.      , 

In  Garthshore  v.  Chalie,  10  Ves. 
1  ;  s.o.  7  Rev.  Rep.  311,  the  bar 
of  dovrer  was  a  covenant  of  the 
imsband  that  his  executors 
should,  within  six  months  after 
his  death,  convey  to  his  wife, 
surviving,  a  portion  of  his  real 
and  personal  estate.  In  Selleck 
V.   Selleck,   8  Conn.   85  n,  the 


husband  had  entered  into  awrit- 
ten  stipulation  that  should  his 
wife  survive  hiin,  his  executors 
should  pay  her,  within  four 
months  after  his  decease,  one 
hundred  dollars  in  full  of  aU 
claims. 
'  Andrews  v.  Andrews,  8  Conn.  79, 
80; 

McCartee  v.  Teller,  2  Paige  Ch. 
(N.  Y.)  511,  513  ; 

Gelzer  v.  Gelzer,  1  Bail.  (S.  C.) 
Eq.  387  ;  s.o.  33  Am.  Dec.  180  ; 

Vernon  v.  Vernon,  4  Co.  2a  ; 

Davila  v.  Davila,  3  Vern.  724. 

An  estate  upon  condition  is  not  a 
binding  provision  for  a  wife,  as 
a  jointure,  unless  upon  the  hus- 
band's death  she  elects  to  enter 
and  accept  the  conditional  es- 
tate, in  whicli  case  she  will  be 
bound  by  it  and  bar  her  dower. 

McCartee  v.  Teller,  3  Paige  Ch. 
(N.  Y.)  562  ; 

Caruthers  v.  Caruthers,  4  Bro.  C. 
C.  500 ; 

Vernon  v.  Vernon,  4  Co.  1. 
'  See  :  Jones  v.  Powell,  6  John.  Ch. 
(N.  Y.)  194  ; 

Kennedy  v.  Mills,  13  Wend.  (N. 
Y.)  553  ; 

Shaw  V.  Bovd,  5  Serg.  &  R.  (Pa.) 

309  ;  s.c.  9  Am.  Dec.  368. 
Hervey  v.  Hervey,  1  Atk.  561  ; 
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5.  The  provision  must  be  in  satisfaction  of  her  whole 
dower.  ^  In  land  conveyed  to  a  woman  in  part  of  her 
jointure  or  in  satisfaction  of  part  of  her  dower  is  not  suf- 
ficient to  constitute  a  bar  to  her  dower  rights  on  account 
of  the  uncertainty.^  The  fact  that  the  con\  eyance  is  in 
lieu  of  the  whole  dower  interest  of  the  wife  should  be  set 
forth  in  the  instrument,^  or  must  appear  by  necessary 
implication  from  the  contents  thereof,*  or  be  fairly  col- 
lected from  the  circumstances.^ 


1  Co.  Litt.  (19th  ed.)  36b. 
See  :  Tinney  v.  Tinney,  3  Atk.  8  ; 
Visard  v.  Longden,  3  Atk.  8  ; 
Estcourt  V.  Estcourt,  1  Coxe  Ch. 

20; 
Buckinhamshire  v.  Druiy,  2  Eden 

66; 
Jordan  v.  Savage,  2  Eq.  Cas.  Abr. 

102; 
Williams  v.  Chitty,  3  Ves.  545  ; 

s.c.  3  Rev.  Rep.  71. 
1  Green  v.  Porter,  7  Port.  (Ala.)  19  ; 
Tevis  V.  McCreary,  3  :Met.  (Ky.) 

151  ; 
Worsley  v.  Worsley,  16  B.  Mon. 

(Ky.)  455,  459  ; 
Bubier  v.   Roberts,  49  Me.   460, 

465; 
Perry  v.  Ferryman,  19  Mo.  469  ; 
Siraine  v.  Ferine,  5  John.  Ch.  (N. 

Y.)  482  ;  s.c.  9  Am.  Dec.  318  ; 
Liles  i\  Fleming,  1  Dev.  (N.  C.) 

Eq.  185. 
Compare :  Ambler  v.  Norton,  4 

Hen.  &  M.  (Va.)  23  ; 
linney  v.  Tinney,  3  Atk.  8  ; 
Caruthers  v.  Caruthers,  4  Bro.  C. 

C.  500  ; 
Vernon  v.  Vernon,  4  Co.  3a  ; 
Charles  v.  Andrews,  6  Mod.  152. 

*  1  Co.  Inst.  36b. 

"  United  States  v.  Duncan,  4  McL. 
C.  C.  99,  101  ;  S.C.  Fed.  Cas. 
No.  15003. 

*  Where  the  instrument  makes  a  dispo- 

sition of  some  part  of  the  maker's 
estate  which  is  clearly  incon- 
sistent with  the  existence  of 
dower  therein,  or  so  that  in 
claiming  dower  the  widow 
would  defeat  or  interfere  with 
some  provision  in  the  instru- 
ment. 

Green  v.  Green,  7  Port.  (Ala.)  19  ; 

Apperson  v.  Bolton,  29  A.k.  418, 
438; 


AUing  V.  Chatfield,  43  Conn.  376  ; 
Lord  V.  Lord,  23  Conn.  387,  331  ; 
Potter  V.  Worley,  57  Ga.  66,  67  ; 
Worthen  v.  Pearson,  33  Ga.  385, 

387; 
Tooke  V.  Hardeman,  7  Ga.  30  ; 
KeUy  V.  Stinson,  8  Blackf .  (Ind.) 

387; 
Ostrander  v.  Spickard,  8  Blackf. 

(Ind.)  337 ; 
Van  Guilder  v.  Justice,  56  Iowa 

669 ;  S.C.  10  N.  W.  Rep.  338  ; 
Kyne  v.  Kyne,  48  Iowa  31 ; 
Clark  V.  Griffith,  4  Iowa  405  ; 
Corriell  v.  Ham,  2  Iowa  552,  553  ; 
Wilson  V.  Cox,  49  Miss.  538,  544  , 
Copp  V.  Hersey,  31  N.  H.  (11  Fost.) 

317; 
Freedland  v.  ManderviUe,  31  N. 

J.  Eq.  (4  Stew.)  539  ; 
Stewart  v.  Stewart,  31  N.  J.  Eq. 

(4  Stew.)  398  ; 
Van  Arsdale  v.  Van  Arsdale,  26 

N.  J.  L.  (2  Dutch.)  407,  410  ; 
Colgate  V.  Colgate,  26  N.  J.  Eq. 

(8  C.  E.  Gr.)  372,  378  ; 
Tobias  v.  Ketchum,  36  Barb.  (N. 

Y.)  304  ;  s.c.  32  N.  Y.  319  ; 
Jackson  ex  d.  Loucks  v.  Church- 
ill, 7  Cow.  (N.  Y.)  287  ;  s.c.  17 

Am.  Dec.  514  ; 
Smith  V.  Kniskern,  4  John.   Ch. 

(N.  Y.)  9  ; 
Adsit  V.  Adsit,  2  John.  Ch.  (N. 

Y.)  448,459:  s.c.7  Am.Dec.539  ; 
Sanford  i'.  Jackson,  10  Paige  Ch. 

(N.  Y.)  266  ; 
Wood  V.  Wood,  5  Paige  Ch.  (N. 

Y.)  596  ;  s.c.  28  Am.  Dec.  451  ; 
Havens  v.  Havens,  1  Sandf.  Ch. 

(N.  Y'.)  324 ; 
Ripley  r.  Luigart,  19  Ohio  St.  24  ; 
Allen  V.  Allen,  2  Pa.  St.  311  ; 
Webb  V.  Evans,  1  Binn.  (Pa.)  565  ; 
Sample  v.  Sample,  2  Yeates  (Pa.) 

433; 


"  Walker  v.  Walker,  1  Ves.  53. 
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6.  The  provision  must  be  a  reasonable  and  competent 
one  for  the  wife's  hvelihood,  and  be  a  fair  equivalent  of 
the  dower  estate,  in  order  to  make  it  absolutely  binding 
in  the  first  instance.^ 

7.  The  provision  must  be  made  before  marriage.  ^ 

8.  To  render  the  provision  valid  and  binding,  the  assent 
of  the  wife  thereto  is  necessary  where  made  before  mar- 
riage and  the  woman  is  of  age.^ 


Chapin  v.  HUl,  1  R.  I.  446  ; 
Gordon  v.  Stevens.  2  Hill  (S.  C.) 

46  ;  s.c.  27  Am.  Dec.  445  ; 
Cunningham  v.  Shannon,  4  Rich. 

(S.  C.)  Eq.  135  ; 
Brown  v.  CaldweU,  1  Spear  (S. 

C.)  Eq.  322  ; 
Dixon  V.  McCue,  14  Gratt.  (Va.) 

540,  549  ; 
Higginbotham    v.    Comwell,    8 

Gratt.   (Va.)  85;  s.c.   56  Am. 

Dec.  130 ; 
United  States  v.  Duncan,  4  McL. 

C.  G.   99,  101 ;  s.c.   Fed.   Cas. 

No.  15003 ; 
Caruthers  v.  Caruthers,  4  Bro.  C. 

C.  500  ; 
Birmingham      v.      Kirwan,      2 

Schoalos  &  L.  444,  452  ; 
Garthshore  v.  Chalie,  10  Ves.  1, 

20  ;  s.c.  7  Rev.  Rep.  811 ; 
Atk.  Conv.  165  ; 
2  Bl.  Com.  138  ; 
1  Co.  Litt.  (19th  ed.)  36b. 
In  Vernon's  Case,  4  Co.  2,  it  is 

held   that  an    estate    durante 

viduitate,  vs^hich  may  continue 

for  her  life,  would  be  a  good 

jointure,   except    in    case  the 

wife  was  a  minor. 
McCartee  v.  Teller,  2  Paige  Ch. 

(N.  Y.)  562. 
'  Blackmon  v.   Blackmon,  16  Ala. 

633; 
Vincent  v.  Spooner,  56  Mass.  (2 

Cush.)467; 
Ellicott  V.  Hosier,  11  Barb.  (N. 

Y.)  574  ; 
McCartee  v.  Teller,  2  Paige  Ch. 

(N.  Y.)511; 
Sheldon  v.  Bliss,  8  N.  Y.  31 ; 
Findley  ■;;.  Findley,  11  Gratt.  (Va.) 

434. 
'  Martin  v.  Martin,  26  Ala.  86  ; 
Eowe  V.  Hamilton,  3  Me.  63  ; 
Grain  v.  Cavana,  36  Barb.  (N.  Y.) 

410;  , 
Townsend  v.  Townsend,  2  Sandf. 

Ch.  (N.  Y.)  711  ; 


Walsh  V.  Kelly,  34  Pa.  St.  84. 

The  ninth  section  of  the  statute  of 
uses  enacted  that  if  any  wife 
have  any  manors,  etc.,  assured 
to  her  after  marriage,  for  term 
of  life  or  otherwise,  in  jointure, 
except  the  same  be  made  by  act 
of  Parliament,  the  wife  shall 
be  at  liberty,  after  the  death 
of  her  husband,  to  refuse  the 
jointure,  and  demand  her 
dower. 

Vance  w.-Vance,  21  Me.  364 ; 

1  Inst.  36a  ; 

4  Rep.  3a. 
'  Bubier  v.  Roberts,  49  Me.  463  ; 

Vance  v.  Vance,  21  Me.  364  ; 

1  Cruise  Real  Prop.  195,  200. 

See :    Hastings  v.   Dickinson,   7 

Mass.  153, 155  ;  s.c.  5  Am.  Deo. 

34; 
Ambler  v.  Norton,  4  Hen.  &  M. 

(Va.)  23 ; 
Kennedy  v.  Nedrow,  1  U.  S.  (1 

Dall.)  417  ;  bk.  1  L.  ed.  202  ; 
Dyke  v.  Rendall,  2  DeG,  M.  &  G. 

209  ;  s.c.  13  Eng.  L.  &  Eq.  404  ; 

2  Sugden  Ven.  219. 

Any  other  provision  made  in  lien  of 
dower  will,  if  accepted  by  the 
wife,  bar  her  of  her  dower  in- 
terest in  equity. 

See  :  Blackmon  v.  Blackmon,  16 
Ala.  633 ; 

Farrow  v.  Farrow,  1  Del.  Ch.457  ; 

Raines  v.  Crobin,  24  Ga.  185  : 

Garrard  v.  Gai-rard,  7  Bush  (Ky.) 
436 ;  \  ■^ 

Tevis  V.  McCreary,  3  Met.  (Ky.) 

Worsley  v.  Worsley,  16  B.  Mon. 

(Ky.)  455,  459 ; 
Wentworth    v.  Wentworth,    69 

Me.  247 ; 
Levering  v.  Heighe,  2  Md.  Ch.61 ; 
Gibson  v.  Gibson,  15  Mass.  156  ; 

s.c.  8  Am.  Dec.  94  ; 
Hastings  v.  Dickinson,  7  Mass. 

153,  155  ;  s.c.  5  Am.  Dec.  34  ; 
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It  is  not  necessary  that  the  estate  limited  as  a  jointure 
should  proceed  immediately  from  the  hushand  ;  it  may 
come  from  any  other  person,  and  may  be  by  conveyance 
to  her  use  either  before  or  during  coverture.  ^  No  tech- 
nical language  is  necessary  in  order  to  create  a  jointure.^ 

Sec.  1113.  Efifeet  of  jointure— Bars  dower.— The  effect  of 
a  jointure,  either  legal  or  equitable,  at  common  law  or 
under  the  statute,  is  to  bar  the  wife's  right  of  dower,  ^ 
even  though  an  infant  at  the  time  of  settlement,*  and 
any  reasonable  ante-nuptial  agreement  will  bar  dower, 
although  not   technically  a  jointure,^  where  fully  exe- 


•  Tisdale  v.  Jones,  38  Barb.  (N.  Y.) 

533  • 
McCartee  v.  Teller,  3  Paige  (N. 

Y.)  511  ;  s.c.  8  Wend.   (N.  Y.) 

267; 
Grogan  t;.Garrison,37  Ohio  St.50  ; 
Jones  r.  Jones,  63  Pa.  St.  324 ; 
Gangvvere  v.  Gangwere,   14  Pa. 

St.  417  : 
Rudolph  v.  Rudolph,  10  Pa.  St.34; 
Parham  v.  Parham,   6  Humph. 

(Tenn.)  387  ; 
Lacy     V.     Anderson,    1     Swan. 

(Tenn.)  445  ; 
Rose  V.  Reynolds,  1  Swan.  (Tenn.) 

446. 
'  1  Cruise  Real  Prop.  (4th  ed.)   195, 

§  30,  et  seq. 
3  Prest.  Abr.  376. 
2  Lord  V.  Lord,  23  Conn.  327,  331. 
*  See  :    Ambler  v.  Norton,  4  Har. 

&  McH.  (Md.)  26  ; 
Witthaus  V.  Schack,  105  N.  Y. 

333  337  • 
Gelze'r  v.   Gelzer,  1  Bail.  (S.  C.) 

Eq.  387  ;  s.c.  23  Am.  Dec.  180  ; 
Vernon's  Case,  4  Co.  1. 
Jointure  to  operate  as  a  bar  to  dower 

under  the  statute  of  27  Hen. 

VIIL,  c.  10,  §  6,   which  is  in 

force  in  South  Carolina,  must 

consist  of  nothing  less  than  a 

freehold  estate,  to   commence 

in  possession  on  the  husband's 

death. 
Gelzer  v.  Gelzer,  1  Bail.  (S.  C.) 

Eq.  387  ;  s.c.  23  Am.  Dec.  180. 
■>  McCartee  v.  Teller,  3  Paige  Ch. 

(N.  Y.)  531,  affirmed  8  Wend. 

(N.  Y.)  267,  297  ; 
Drury  v.  Drury,  5  Brown  Pari. 

Cas.  370. 
Compare :  Shaw  v.  Boyd,  5  Serg. 

&  R.  (Pa.)  309  ; 


Wetmore  v.  Kissam,  3  Bosw.  (N. 
Y.)  337. 

Jointure  settled  on  infant. — It 
was  formerly  much  doubted 
whether  a  jointure  settled  on 
an  infant,  before  marriage, 
was  a  bar  to  her  claim  of  dower. 
But  on  due  consideration  by 
the  House  of  Lords,  with  the 
concurrence  of  the  majority 
of  the  judges,  it  was  con- 
sented that  such  a  jointure  is 
good,  and  that  the  infant  can- 
not waive  after  her  husband's 
death  and  claim  dower. 

Drury  v.  Drury,  5  Brown  Pari. 
Cas.  370  ; 

Bucks  V.  Drury,  3  Brown  Pari. 
Cas.  493. 

See  :  Estcourt  v.  Estcourt,  1  Coxe 
20; 

Williams  v.  Chitty,  3  Ves.  545 ; 
s.c.  3  Rev.  Rep.  75. 

An  equitable  jointure,  or  a  compe- 
tent and  a  certain  provision  for 
the  wife  in  lieu  of  dower,  will 
be  an  equitable  bar  to  dower 
where  assented  to  by  the  father 
or  guardian  of  the  infant  be- 
fore marriage. 

Wetmore  v.  Kissam,  3  Bosw.  (N. 
Y  )  337  ' 

McCartee' I?.  Teller,  2  Paige  Ch. 
511,  affirmed  8  Wend.  (N.  Y.) 
267. 
'  Andrew  v.  Andrew,  8  Conn.  79 ; 

Mintier  v.  Mintier,  28  Ohio  St.  307; 

Ci-oganv.  Garrison,  27  Ohio  St.50; 

Stilley  V.  Folger.  14  Ohio  610. 

Provision  in  lieu  of  dower — Necessary 
consideration. — A  contract  en- 
tered into  before  marriage  by 
a  woman,  that  she  will  not 
claim  her  dower  in  the  lands 
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cuted.^  At  common  law  a  jointure,  whether  made  before 
or  after  marriage,  was  no  bar  to  dower  ;  neither  is  it  by 
statute  in  England  or  here  unless  it  be  a  freehold  estate 
in  lands  for  the  life  of  the  wife,  to  take  effect  at  the 
husband's  death.  ^  Consequently  where,  by  a  marriage 
settlement,  the  husband  covenants  that  his  wife  should 
have  an  annuity  out  of  his  estate,  in  consideration 
whereof  she  covenanted  not  to  demand  dower  in  said  es- 
tate, the  court  held  that  she  was  still  entitled  to  dower.  ^ 

Sec.  1114.  Who  may  limit  a  jointure.— It  not  being  neces- 
sary that  the  estate  limited  as  a  jointure  should  proceed 
immediately  from  the  husband,  it  follows  that  it  may  be 
hmited  by  a  father  or  other  person,  through  the  medium 
of  a  trustee,  or  of  the  demandants  in  a  common  re- 
.  covery.* 


■^j 


Sec.  1115.  Who  may  take  a  jointure.— A  jointure  being 
an  estate  limited  to  a  woman  for  her  life  in  lieu  of  her 
dower,  and  accepted  in  satisfaction  thereof,  it  follows 
that  all  persons  who  are  capable  of  being  endowed  ^  may 
take  a  jointure.  It  was  formerly  much  doubted  whether 
a  jointure  could  be  settled  upon  an  infant  before  marriage 
in  such  manner  as  to  bar  dower  ;  but  we  have  already 
seen  ^  that  on  due  consideration  it  has  been  solemnly  de- 
termined that  such  a  jointure  is  good,  and  that  the  infant 

of  her  husband  in  the  event  of  of  the  husband's  personal  estate  is 
their  intended  marriage,  will  not  barred  by  an  ante-nuptial 
not  be  an  effectual  bar  either  agreement  that  she  would  ac- 
in  law  or  in  equity,  unless  cept  certain  provisions  therein 
founded  upon  a  consideration  undertaken  to  be  made  for  her 
of  some  provision  for  her  in  by  him,  in  place  and  as  a  sub- 
lieu  of  dower.  stitute  for  dower  in  his  estate, 

Curry  v.  Curry,  10  Hun  (N.  Y.)  and  as  a  bar  and  estoppel  to 

869  ;  any  and  every  other  claim  by 

McCartee  v.  Teller,  3  Paige  Ch.  her  upon  his  estate. 

(N.  Y.)  511,  affirmed  8  Wend.  SuUings  v.  Richmond,  87  Mass. 

(N.  Y.)  267.  (5  Allen)  187  ;  s.c.  81  Am.  Dec. 

1  Johnson  v.  Johnson,  30  Mo.  73  ;  741. 

Murphy  v.  Murchy,  12  Ohio  St.  ••  1  Cruise  Real  Prop.  (4th  ed,)  195, 

407.  §§  30-34. 

«  1  Co.  Litt.  (19th  ed.)  36b  ;  See  :  Mellee's  Case,  4  Co.  4 ; 

Vernon's  Case,  4  Co.  1.  Ashton's  Case,  Dyer  328  ; 

See  :  Ante,  §  1112.  Bridge's  Case,  Moo.  718. 

'  Hastings  v.   Dickinson,   7   Mass.  «  See  :  Ante,  g§  988,  948. 

153  :  s.c.  5  Am.  Dec.  34.  ^  ggg  .  j^^^te,  §  1113. 

Widow's  right  to  distributive  share 
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wife  cannot  waive  it  after  the  husband's  death  and  claim 
dower.  In  this  country  the  matter  is  regulated  by 
statute. 

Sec.  1116.  Nature  of  jointure— Not  continuation  of  hus- 
band's estate.— A  jointure,  though  settled  upon  the  wife 
in  lieu  of  her  dower  rights,  differs  in  many  respects  from 
a  dower.  Thus,  unlike  dower  after  assignment,  ^  a 
jointure  is  not  a  continuation  of  the  husband's  estate  ;  ^ 
but  the  wife  takes  as  a  bona  fide  purchaser  for  a  valuable 
consideration.^  Another  point  wherein  a  jointure  is  un- 
Uke  a  dower  after  assignment  is  the  fact  that  the  jointress 
is  not  entitled  to  the  crops  which  were  sown  at  the  time 
of  the  husband's  death.* 


Sec.  lllY.  When  made— 1.  Before  marriage.— At  com- 
mon law  to  be  within  the  statute  of  uses  and  bar  dower, 
a  jointure  was  required  to  be  made  before  the  marriage 


1  See  :  Ante,  §  917,  et  seq. 

s  Fisher  v.  Forbes,  9  Vin.  Abr..373. 

^  See  :  Harrison  v.  Trader,  27  Ark. 

290; 
Richardson  v.   Schultz,   98  Ind. 

435; 
McCaw  V.  Burk,  31  Ind.  62  ; 
Dugan  v.   Gittings.  3  Gill  (Md.) 

138  ;  s.c.  43  Am.  Dec.  112  ; 
Oriental    Bank    v.    Haskins,   44 

Mass.  (3  Met.)  332,  340  ; 
Butterfield  v.  Stanton,  44  Miss. 

36: 
Smyth  V.  Carlisle,  16  N.  H.  464  ; 
Wright  V.  Wright,  54  N.  Y.  440  ; 
De  Barante  v.  Gott,  6  Barb.  (N. 

Y.)  497  ; 
Whelan  v.  Whelan,  3  Cow.  (N. 

Y.)  537  ; 
MiUs  V.  Morris,  1  Hoflf.  Ch.  (N. 

Y.)  419  ; 
Verplank  v.  Sterry,  12  John.  Ch. 

(N.  Y.)  536  ;  s.c.  7  Am.  Dec. 

348; 
Sterry  v  Arden,  1  John.  Ch.  (N. 

Y.)  260,  affirmed  12  John.  Ch. 

(N.  Y.)  536 ; 
Wood  V.  Jackson,  8  Wend.  (N. 

Y.)  26 ; 
Jones  V.  Jones,  63  Pa.  St.  324 ; 
Frank's  Appeal,  59  Pa,  St.  194  ; 
Tunc  V.  Trezevant,  2  Desau.  (S. 

C.)  Eq.  264 ; 
Herring  v.  Wickham,  29  Gratt. 


(Va.)  628  ;  s.c.  26  Am.Rep.405  : 

Prewit  V.  Wilson,  108  U.  S.  24 ; 
bk.  26  L.  ed.  360,  363  ; 

Barrow  v.  Barrow,  3  Dick.  504  ; 

Campion  v.  Cotton,  17  Ves.  261  ; 

Nairn  v.  Prowse,  6  Ves.  752  ;  s.c. 
6  Rev.  Rep.  37. 

marriage  is  a  valaable  consideration 
which  fixes  tlie  interest  of  the 
wife  under  tlie  jointure  as 
against  all  the  world,  and  as 
much  as  if  she  had  paid  an 
adequate  pecuniary  considera- 
tion. It  is  the  constant  lan- 
guage of  the  books  and  of  the 
courts  that  a  voluntary  deed  is 
made  good  by  the  subsequent 
marriage,  and  a  marriage  has 
always  been  held  to  be  the 
highest  consideration  in  law. 

Andrews  v.  Jones,  10  Ala.  400  ; 

Bunnel  v.  Witherow,  29  Ind.  123  ; 

Verplank  v.  Sterry,  12  John.  (N. 
Y.)  536  ;  s.c.  7  Am.  Dec.  348  ; 

Sterry  v.  Arden,  1  John.  Ch.  (N. 
Y.)  260.  271  ; 

Jones'  Appeal,  62  Pa.  St.  324  ; 

Herring  •;;.  Wickham,  29  Gratt. 
(Va.)  628;  s.c.  26  Am.  Rep. 
405,410; 

Armfield  v.  Armfleld,  Freem.  Ch. 
311. 
■•  Fisher  v.  Forbes,  9  Vin.  Abr.  373. 

See  :  Post,  §  1121. 
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contract  was  entered  into/ and  when  thus  made,  we  have 
already  seen,  ^jointure  barred  dower  even  where  the  wife 
was  an  infant,  notwithstanding  the  fact  of  her  infancy, 
on  the  ground  of  its  being  a  provision  by  the  husband  for 
the  wife's  support.^  Parties  to  an  ante-nuptial  contract 
barring  dower  are  not  like  buyer  and  seller,  but  stand 
in  a  confidential  relation  calling  for  the  richest  good 
faith,*  because  the  relation  of  persons  betrothed  is  one 
of  unbound  confidence,  especially   on   the   part   of   the 


Sec.  1118.  Same— 2.  After  marriage.— A  jointure  made 
before  marriage  bars  dower  ;  but  if  made  after  marriage 
it  will  not  bar  dower  either  at  law  or  in  equity,®  but  by 
it  the  wife,  on  the  death  of  the  husband,  is  put  to  her 
election"  whether  to  accept  of  the  jointure  or  to  renounce 
it,  and  to  apply  for  her  dower  at  common  law  ;  and  if 
she  elects  to  accept  the  jointure,  and  at  any  time  is  law- 
fully evicted  from  the  same  or  any  part  of  it,  she  may 
repair  the  loss  or  deficiency  by  resorting  to  her  right  of 
dower  at  common  law.^  In  those  states  where  a  married 
woman  is  authorized  to  convey  her  property  as  if  single, 
her  release  of  her  right  of  dower  to  her  husband,  for  a 
good  and  sufficient  consideration,  will  be  binding  where 
without  fraud  or  improper  dealing.^ 

Sec.  1119.  How  made.— A  jointure  may  be  made  by 
parol  or  by  writing  tmder  seal,  and  where  by  parol,  if 

'  See  :  Vernon's  Case,  4  Co.  1 ;  Rowe    v.    Hamilton,    3    Me.    (3 

1  Co.  Litt.  (19th  ed.)  36b.  Greenl.)  63  ; 

-  See  :  Ante,  §  1113.  Grain  v.  Cavana,  36  Barb.  (N.  Y.) 

'  McCartee  v.  TeUer,  3  Paige  Ch.  410 ; 

(N.  Y.)  511 ;  Carshore  v.  Murray,  3  Paige  Gh. 

Drury  v.  Drury,  5  Brown  Pari.  (N.  Y.)  483 ; 

Gas.  370.  Townsend  v.  Townsend,  SSandf. 

^  SuUings  V.  Richmond,  87  Mass.  Gh.  (N.  Y.)  711  ■ 

(15   AUen)   187  ;    s.c.   81    Am.  Walsh  v.  KeUy,  34  Pa.  St.  84 

Dec.  743  ;  '  See :  Butts  v.  Trice,  69  Ga.  74,  76  ; 

Bierer's  Appeal,  93  Pa.  St.  366 ;  Parham  v.  Parham,  6  Humph. 

Tieman  v.  Binns,  93  Pa.  St.  351  ;  (Tenn.)  387  ; 

Kline's  Estate,  64  Pa.  St.  135.  Post,  %  1130. 

*  Sullings  V.   Riclimond,   87  Mass.  «  4  Kent  Com.  (13th  ed.)  54. 

(15  Allen)  187  ;  s.c.  81  Am.  Dec.  See  :  McCartee  v.  Teller,  3  Paige 

■743  ;  Ch.  (N.  Y.)  511  ; 

Kline  v.  Kline,  57  Pa.  St.  130  ;  Post,  §  1135. 

s.c.  98  Am.  Dec.  306.  9  Bhoades  v.  Davis,  51  Mich.  306: 

Martin  v.  Martin,  33  Ala.  86  ;  s.c.  16  N.  W.  Rep.  659. 
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made  with  due  formality  and  without  improper  influence, 
it  will  be  binding.  1  Thus  where  a  widow,  in  contempla- 
tion of  marriage,  orally  agreed,  in  order  that  the  mar- 
riage might  not  change  the  right  of  the  respective  parties 
in  their  property,  which  was  real  and  personal,  and  in 
order  that  the  same  might  descend  to  their  respective 
children  by  former  marriages,  as  though  no  marriage 
between  the  parties  had  taken  place,  that  the  husband 
should  pay  the  wife,  during  coverture,  one-third  of  the 
net  profits  of  his  land  for  her  use,  and  claim  no  right 
to  the  use  or  control  of  her   separate  property  during 


'  See  :  Houghton  v.  Houghton,  14 
Ind.  505 ;  s.c.  77  Am.  Dec. 
69; 

Beard  v.  Griggs,  1  J.  J.  Marsh. 
(Ky.)20,  23; 

Miller's  Exrs.  v.  Miller,  16  Ohio 
St.  531 ; 

Kline  v.  KUne,  57  Pa.  St.  130; 
S.C.  98  Am.  Dec.  306. 

material  concealment  or  fraud  in 
such  a  contract  will  be  cause 
for  setting  it  aside.  In  the 
case  of  Kline  V.  Kline,  supra, 
the  lower  court  held  that  the 
■woman  was  bound  to  exercise 
her  own  judgment,  and  take 
advantage  of  the  opportunity 
that  existed  to  obtain  informa- 
tion ;  if  she  did  not,  it  was  her 
own  fault.  The  parties  were 
dealing  at  arm's-length.  He 
was  not 'bound  to  disclose  to 
her  the  amount  or  value  of  his 
property.  Judge  Sharswood 
reversed  the  judgment,  saying : 
"To  say  that  she  was  bound, 
when  the  contract  was  pro- 
posed, to  exercise  her  judg- 
ment, that  she  ought  to  have 
taken  advantage  of  the  oppor- 
tunity that  existed  to  obtain 
information,  and  that  if  she 
did  not  do  so  it  was  her  own 
fault,  is  to  suggest  what  would 
be  revolting  to  all  the  better 
feelings  of  woman's  nature  ;  to 
have  instituted  inquiries  into 
the  property  and  fortune  of  the 
betrothed  would  have  indi- 
cated that  she  was  actuated 
by  interested  motives.  She 
shrunk  from  the  thought  of 
asking  a  single  question.  She 
executed  the  contract  without 
hesitation  and  without  inquiry. 
61 


She  beUeved  that  he  would 
propose  nothing  but  what  was 
]ust,  and  she  had  a  right  to 
exercise  that  confidence.  She 
Uved  with  him  seventeen 
years,  and  no  doubt  assisted 
largely  in  accumulating  the 
fortune  of  fifteen  thousand 
dollars  of  which  he  died  pos- 
sessed." 
Contract  not  to  be  executed  within  a 
year — Statute  of  frauds. — In  the 
case  of  Houghton  V.  Houghton, 
14  Ind.  505  ;  s.c.  77  Am.  Deo. 
69,  it  was  claimed  that  a  parol 
contract  entered  into  before 
marriage  was  void,  because  it 
could  not  be  performed  within 
one  year.  The  court  say  :  "It 
seems  that  contracts,  as  a  gen- 
eral proposition,  ai'e  not,  by 
part  performance,  taken  out  of 
the  operation  of  that  clause  of 
the  statute  making  contracts 
incapable  of  enforcement  by 
suit  where  they  are  not  to  be 
performed  within  a  year.  See 
note  to  Fenton  v.  Emblers,  in 
1 W.  Black.  (2d  ed.)  354  ;  Walk. 
Am.  Law,  423.  But  in  this 
case,  we  have  seen,  perform- 
ance probably  took  place.  And 
as  to  the  application  of  the  rule 
to  contracts  concerning  mar- 
riage, and  the  rights  and  liabil- 
ities incident,  see  Jenkins  v. 
Eldredge,  3  Story  184.  But  if 
performance  was  not  shown  to 
have  taken  place,  still,  accord- 
ing to  the  case  of  Wiggins  •;;. 
Keizer,  6  Ind.  252,  the  contract 
was  not  one  of  which  the  per- 
formance necessarily  extended 
beyond  a  year,  so  that  it  was 
not  within  the  statute." 
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coverture  or  afterwards,  but  let  it  all  go  to  her  children 
by  her  former  marriage,  if  not  otherwise  disposed  of  by 
her  ;  and  that  in  consideration  of  this  the  wife  should  re- 
lease all  her  claim  and  interest  in  her  husband's  estate 
after  his  death,  and  agreed  that  it  should  all  go  to  the 
children  of  his  former  marriage,  if  not  otherwise  disposed 
of  by  him.  The  court  held  upon  marriage  by  the  par- 
ties, and  the  consideration  being  full  paid  to  and  received 
by  the  wife,  that  the  contract  was  valid  and  binding, 
such  agreement  being  extremely  liberal  to  the  wife ;  ^ 
and  also  that  it  was  not  void,  because  being  by  a  parol, 
on  the  ground  that  it  was  to  be  performed  within  one  year 
from  the  time  it  was  entered  into.^  A  parol  post-nuptial 
agreement  made  in  view  of  a  voluntary  separation,  and 
fully  executed  by  the  husband,  whereby,  for  a  fair  and 
just  consideration,  the  wife  relinquishes  all  claim  to  a 
distributive  share  of  her  husband's  personal  estate  in 
case  she  survives  him,  is  valid  and  will  be  enforced  in 
equity,  even  without  the  intervention  of  a  trustee.^ 

Sec.  1120.  Election.— We  have  already  seen  that  in  order 
to  render  a  jointure  effectual  to  bar  dower  it  must  be 
made  in  lieu  of  dower,  and  accepted  in  stead  thereof  by 
the  wife.*    Where  an  equitable  jointure  is  made  for  the 

'  Houghton  V.  Houghton,  14  Ind.  husband  accordingly  did  per- 

505  ;  s.c.  77  Am.  Deo.  69  ;  mit  the  wife,  during  coverture, 

Eesor  v.  Resor,  9  Ind.  347  ;  to  give  to  her  children  by  a 

Malin  v.  Coult,  4  Ind.  535  ;  former  husband  the   personal 

Barnett  v.  Goings,  8  Blackf .  (Ind.)  estate  which  before  marriage 

384 ;  s.c.  44  Am.  Dec.  766  ;  was  hers,  and  also  the  proceeds 

Livingston     v.     Livingston,     2  of  her  real  estate ;  the  court 

John.  Ch.  (N.  Y.)  537.  held :   1.     That  the  agreement 

Ohio    doctrine. — In    the    case    of  was  one  made  "  upon  consider- 

Finch  V.  Finch,  10 Ohio  St.  501,  ation  of  marriage"  within  the 

where   a    verbal   ante-nuptial  statute  of  frauds,  and  that  there 

agreement  was  made  between  was  no  such  part  performance 

parties    in    contemplation    of  as  would  in  equity  put  it  out  of 

their      subsequent     intermar-  the  operation  of  the   statute. 

riage,  by  which  it  was  stipu-  2.  That  such  agreement  was, 

lated  that  the  intended    wife  imder  the  circumstances  stat- 

should,   during  coverture,   en-  ed,    no    bar  to  the    claim    of 

joy  and  dispose  of  her  personal  dower. 

estate  and  the  proceeds  of  her  See  :  Henry  v.  Henry,   27  Ohio 

real  estate  as  if  she  were  sole,  St.  121,  128. 

and  that,  in  case  she  survived,  ''  Houghton  v.  Houghton,  14  Ind. 

she  should  claim  no  distribu-  505  ;  s.c.  77  Am.  Deo.  69. 

tive  share  of  her  intended  hus-  ^  Miller's  Exrs.  v.  Miller,  16  Ohio 

band's  personal  estate  and  no  St.  361. 

dower  in  his  realty  ;   and  the  *  See  :  Ante,  §  1113. 


Chap.  XIX.  §§  1121,  1122.]  ENTRY— JOINTUEE  FAVORED.      963 

wife  after  marriage  in  lieu  of  dower,  she  may  elect,  as  in 
case  of  legal  jointures,  either  to  take  the  jointure  or  her 
dower.  ^  But  to  require  a  widow  to  elect,  the  intention 
to  exclude  her  right  by  a  jointure  must  be  shown  either 
by  the  express  words  of  the  instrument  or  by  necessary 
implication,  otherwise  she  will  be  entitled  to  take  both 
the  provision  and  her  dower. ^ 

Sec.  1121.  Entry.— Where  a  jointure  is  settled,  either 
before  or  after  marriage,  the  widow  may  enter  upon  the 
occupation  and  enjoyment  of  the  same  at  once,  upon  the 
death  of  her  husband.^  But  we  have  already  seen  *  that 
upon  electing  and  accepting  the  jointure  in  lieu  of  her 
dower,  the  widow  will  not  be  entitled  to  claim  the  annual 
crops  growing  at  the  time  of  her  husband's  death.  In 
this  respect  a  jointure  differs  from  dower.* 

Sec.  1122.  Favored  in  equity.— A  jointress  being  re- 
garded as  a  purchaser,  the  consideration  being  the  con- 
tract of  marriage,®  she  will  be  favored  in  equity  and  her 
interest  protected  ;  and  in  the  case  of  a  mere  agreement 
to  settle  a  jointure,  a  specific  performance  of  it  will  be 
enforced  by  decree.^  Where  there  is  an  agreement  be- 
fore marriage  to  settle  a  jointure,  such  jointure  will  not 
be  waived  by  the  marriage,  without  its  having  been  first 
duly  and  properly  settled,  and  the  wife  may  enforce  the 
contract  therefor  in  equity  after  her  husband's  death. ^ 
Where  a  jointure  settled  is  expressed  to  be  of  a  specified 
yearly  value,  should  a  deficit  arise,  a  court  of  equity  will 
make  it  up  from  the  husband's  estate.^    The  jointress 

'  Butts  V.  Trice,  69  Ga.  74,  76  ;  Liles  v.  Fleming,  1  Dev.  (N.  C.) 

Swaine  v.  Ferine,  5  John.   Ch.  Eq.  185. 

(N.   Y.)  483  ;  s.c.  9  Am.  Dec.  ''  Hastings    v.   Dickinson,   7  Mass. 

318  ;  153  ;  s.c.  5  Am.  Dec.  34. 

Parham  v.   Parham,  6  Humph.  "  See  :  Ante,  §  1116. 

(Tenn.)  287,  297.  '  See  :  Ante,  §  1116. 

'  Vance  v.  Vance,  31  Me.  364,  369  ;  «  See  :  Ante,  §  1116. 

Hastings  v.   Dickinson,  7  Mass.  '  Buchanan  v.  Buchanan,  1  Ball  & 

158,  155  ;  s.c.  5  Am.  Dec.   34,  B.  206  ; 

affirmed  in  Gibson  v.  Gibson,  Sidney  v.  Sidney,  3  Pr.  Wms.  276. 

15  Mass.  106  ;  «  See  :  Hayner  v.  Hayner,  1  Vent. 

Dudley  v.  Davenport,  85  Mo.  462  ;  343  ; 

Swaine  v.  Ferine,   5  John.   Ch.  Coventry «.  Coventry,  3  Fr.  Wms. 

(N.   Y.)  483 ;  s.c.  9  Am.   Dec.  222.                        ,     ^     ^    „„ 

318  ■  "  Glegg  V.  Glegg,  3  Abr.Cas.Eq.37; 
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being  favored  in  equity,  the  jointure  will  not  be  relieved 
against,  no  matter  how  favorable  it  may  be  to  the  wife ;  ^ 
but  a  contract  made  by  a  woman  in  contemplation  of 
marriage,  for  a  valuable  consideration,  if  she  survives 
him,  to  relinquish  her  distributive  share  of  her  husband's 
estate,  will  be  specifically  enforced,  in  those  cases  where 
equity  requires.^ 

Sec.  1123.  As  affected  by  the  statute  of  uses — Statute  in 
United  States.— The  provisions  of  the  statute  of  Henry 
VIII.  known  as  the  statute  of  uses,^  relating  to  and  con- 
trolling jointures,  have  been  substantially  adopted  in 
most  if  not  all  of  the  states  of  the  Union.* 

Sec.  1124.  Bar  and  forfeiture.- At  common  law  a  joint- 
ure settled  on  a  woman  before  marriage  pursuant  to  the 
statute  of  uses  resembles  dower,  and  could  not  be  de- 
feated by  the  alienation  of  her  husband  ;  but  if  the  wife 
joined  with  her  husband  in  levying  a  fine  or  suffering  a 
common  recovery  of  the  land  settled  on  her  as  her  joint- 
ure, or  out  of  which  the  jointure  was  to  issue,  the  joint- 
ure would  thereby  be  barred,  upon  the  same  principle  as 
that  by  which  a  fine  or  recovery  would  bar  her  dower. 
In  this  country  if  the  wife  joins  with  her  husband  in  con- 
veying away  lands  which  have  been  settled  upon  her  before 
marriage  as  her  jointure,  this  works  a  forfeiture  and  bars 

Hedges  v.  Everard,  1  Abr.  Cas.  Tarbell  v.   TarbeU,  93  Mass.  (10 

Eq.  18  ;  Allen)  380  ; 

Probert  v.  Morgan,  1  Atk.  440  ;  Sullings  v.   Richmond,   87  Mass. 

Eustis    V.    Keightley,   4   Brown  (15  Allen)  187  ;  s.c.  81  Am.  Dec. 

Pari.  Cas.  558.  743 ; 

'  Whitfield  V.  Taylor,  Showr.  Pari.  Mann  v.  Mann,  53  Vt.  54,  55,  56. 

Cas.  20.  3  37  Hen.  VIII.,  c.  10,  §  6. 

» SuUings  V.  Riclimond,  87  Mass.    *  See :    Andrews    v.    Andrews,    8 

(15  Allen)  187  ;  s.c.  81  Am.  Dec.  Conn.  79  ; 

743.  Hastings  v.  Dickinson,  7  Mass. 

See  :  Jenkins  v.  Holt,  109  Mass.  153  ;  s.c.  5  Am.  Dec.  34  ; 

261  :  Gelzer  v.  Gelzer,  1  Bail.  (S.  C.) 

Tarbell  v.   Tarbell,  93  Mass.  (10  Eq.   387 ;    s.c.    28    Am.    Dec. 

Allen)  280  ;  180  ; 

Sullings  V.  SuUings,  91  Mass.  (9  Craig  v.  WatlhaU,  14  Gratt.  (Va.) 

AUen)337.  514;                                       ' 

Aprobate  court,  however,  is  not  the  Amblers.  Norton,  4  Hen.  &  M. 

proper  medium  for   relief   in  (Va.)  23  ; 

such  cases.  Kennedy  v.  Nedrow,  1  U.  S.  (1 

Blackinton    v.    Blackinton,    110  Dall.)  415,   417;  bk.    1  L    ed 

Mass.  461,  463  ;  302. 
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her  of  her  jointure  as  well  as  of  her  claim  to  dower  ;  but 
in  those  cases  where  the  settlement  of  the  jointure  was 
made  after  marriage,  the  wife  will  be  put  to  her  election 
to  take  the  provision  in  lieu  of  dower,  or  claim  her  dower 
interest.^  A  jointure  may  also  be  barred  by  a  devise  in 
lieu  thereof,  but  it  must  appear  from  the  circumstances, 
or  from  the  terms  of  the  will,  to  have  been  the  intention  of 
the  testator  that  such  devise  was  meant  as  a  satisfaction 
for  the  jointure  ;  then  the  wife  will  be  put  to  her  elec- 
tion,^ she  cannot  take  both.^  Where  a  husband  leaves 
his  wife  a  part  of  his  property,  and  disposes  of  the  rest  to 
others,  he  does  not  necessarily  put  her  to  her  election, 
and  she  may  take  the  devise  as  well  as  her  dower.* 

Unlike  dower,  jointure  is  not  barred  by  elopement  and 
adultery.^  The  reason  for  this  distinction  between  joint- 
ure and  dower  depends  upon  the  provision  by  statute  for 
forfeiture  in  the  one  case  and  not  in  the  other.*'  Neither 
is  jointure  barred  by  the  attainder  or  treason  of  the  hus- 


•  1  Co.  Litt.  (19th  ed.)  36b. 
■^  See  :  Ante,  §  1120. 

5  Granderson  v.  Granderson,  1  Abr. 
Gas.  Eq.  393 ; 
Montague  v.  Maxwell,  4  Brown 
Pari.  Cas.  598. 

*  Kelly  V.  Stinson,  8  Blackf.  (Ind.) 

357  * 
Colgate  V.  Colgate,  33  N.  J.  Eq. 

(8  C.  E.  Gr.)  372,  379  ; 
Mills  V.  Mills,   38  Barb.   (N.  Y.) 

454; 
Jackson  ex  d.  Loucks  v.  Churchill, 

7  Cow.  (N.  Y.)287  ;  s.c.  17  Am. 

Dec.  514 ; 
Fuller  V.  Yates,  8  Paige  Ch.  (N. 

Y.)  325 ; 
Rathbone  v.  Dyckman,  3  Paige 

Ch.  (N.  Y.)  9  ; 
Havens  i'.  Havens,  1  Sandf.  Ch. 

(N.  Y.)  324 ; 
Baxter  v.  Boyer,  19  Ohio  St.  490, 

491  ■ 
Luigart  v.   Ripley,  19   Ohio  St. 

24;  _  , 

Webb  V.  Evans,   1  Yeates  (Pa.) 

434,  565  ; 
Cunningham  v.  Shannon,  4  Rich. 

(S.  C.)  Eq.  135  ; 
Benning  v.  Benning,  3  Kay  &  J. 

375; 
Birmingham      v.      Kirwan,      <J 

Schoales  &  L.  444,  453  ; 


Brown  v.  Caldwell,  1  Sfiears  Eq. 

333; 
Lawrence  t\  Lawrence,  2  Vern. 

365  ;  s.c.   3  Brown  ParL   Cas. 

483; 
Lemon  v.  Lemon,  8  Vin.  Abr., 

"Devise,"  p.  366,  pi.  45; 
Holdich  V.  Holdich,  2  Younge  & 

C.  18. 
Statutes  provide,  in  most  of  the 

states,  in  what  cases  a  wife  shall 

be  absolutely  barred  by  a  pro- 
vision In  lieu  of  dower,  and  in 

what  cases  she  may  elect. 
'  Buchanan  v.  Buchanan,  1  BaU  & 

B.  306  ; 
Sidney  v.  Sidney,  3  Pr.Wms.264 ; 
Tower  v.  Davys,  1  Vern.  479  ; 
Seagrave   v.   Seagrave,  13   Ves. 

443 ;  s.c.  9  Rev.  Rep.  203  ; 
Fearon  v.   Aylesford,   14  Q.   B. 

Div.  793 ;  s.c.   54  L.  J.  Q.  B. 

33  ;  52  L.  T.  594  ; 
4  Kent  Com.  (13th  ed.)  54. 
In  some  of  the  states,  by  statute, 

jointure  is  barred  by  elopement 

and  adultery. 
«  Blount  V.  Winter,  3  Pr.  Wms.  237, 

note  ; 
Sidney  v.  Sidney,   3  Pr.  Wms. 

264; 
Seagrave  v.   Seagrave,   13    "Ves. 

443  ;  s.c.  9  Rev.  Rep.  203. 
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band ;  but  at  common  law,  if  the  widow  was  guilty  of 
treason  or  felony,  she  forfeited  her  dower.  ^ 

Sec.  1125.  Eviction.— Endowment  in  remainder.— Where 
there  has  been  regularly  settled  upon  the  wife  a  jointure 
in  lieu  of  dower,  and  she  has  been  evicted  therefrom,  she 
will  be  entitled  to  have  her  dower  set  off  to  her  in  other 
lands  of  her  husband  either  pro  tanto  or  in  entirety,^  as 
may  be  necessary  to  make  up  her  loss  ;  ^  and  in  making 
up  such  loss  she  is  entitled  to  be  endowed  out  of  the 
lands  purchased  by  her  husband  during  coverture,  even 
though  aliened  by  the  husband  before  his  death.*  This 
is  in  accordance  with  the  provision  of  the  statute  of 
Henry  VIII., ^  which  provided  that  "  if  any  such  woman 
be  lawfully  expulsed  or  evicted  from  her  said  jointure, 
or  from  any  part  thereof,  without  any  fraud  or  covin, 
by  lawful  entry,  or  by  discontinuance  of  her  husband, 
then  every  such  woman  shall  be  endowed  of  as  much  of 
the  residue  of  her  husband's  tenements  or  heredita- 
ments, whereof  she  was  before  dowable,  as   the  same 

'  1  Co.  Litt.  (19th  ed.)  37a.  3.  Where  objections  to  an  an- 

'  Hastings  v.   Dioliinson,   7  Mass.  swer    are  based,   not  on    any 

153  ;  s.c.  5  Am.  Dec.  34  ;  irregularity  connected  with  ite 

Ambler  v.  Norton,  4  Hen.  &  M.  filing,  nor  to  any  matter  per- 

(Va.)  33  ;  taining  to  its  form  merely,  but 

Atk.  Conv.  263  ;  on  an  alleged  insufficiency  in 

3  Prest.  Abr.  377.  matter  of  substance,  the  objec- 

In  Finch  v.  Finch,  10  Ohio  St.  tion  ought  to  be  taken  by  de- 

501 ,     a     verbal     ante-nuptial  murrer,  and  not  by  motion  to 

agreement  was  entered  into,  by  strike    the    answer    from    the 

the  ternas  of  which  the  wife  files. 

during  coverture  was  to  enjoy  '  Hastings  v.   Dickinson,   7    Mass. 

and  dispose  of  her  personal  es-  153  ;  s.c.  5  Am.  Dec.  34  ; 

tate  and  the  proceeds  of  her  Camden  Mut.  Ins.  Co.  v.  Jones, 

real  estate  as  if  she  were  sole,  23  N.  J.  Eq.  (8  C.  E.  Gr.)  171 ; 

and,  in  case  she  survive,  sliould  Pierce  v.  Pierce,  9  Hun  (N.  Y.) 

not  claim  her  dower  rights  in  50  ; 

her  husband's    realty  ;    which  St.  Clair  U.Williams,  7  Ohio  (part 

contract  was  carried,  she  sur-  II.)  110;  s.c.  30  Am.  Dec.  194  ; 

vived  her  husband.    The  court  Ambler  v.  Norton,  4  Hen.  &  M. 

held  :    1.  That  the  agreement  (Va.)  23. 

was  one  made  "  upon  consider-  Provided  she  does  not  get  more 

ation  of  marriage  "  within  the  altogether  than  she  would  have 

statute  of  frauds,  and  that  there  had,  had  she  taken  her  dower 

was  no  such  part  performance  in  the  first  instance. 

as  would  in  equity  put  it  out  Tew  v.  Winterton,  3  Bro.  C.  C. 

of  the  operation  of  the  statute.  489. 

3.  That  such  agreement  was,  «  Gervoy's  Case,  Moore  717  ; 

underthe  circumstances  stated,  Beard  v.  Nuthall,  1  Vern.  427. 

no  bat  to  the  claim  of  dower.  '  37  Hen.  VIII.,  c.  10,  §  7. 
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lands  and  tenements  so    evicted    and    expulsed    shall 
amount  or  extend  to."^ 

Sec.  1126.  Waste.— A  jointure  being  an  estate  in  lands 
during  the  life  of  the  wife  only,  she,  like  any  other  life 
-tenant,  will  not  be  permitted  to  commit  waste,  ^  and  will 
be  restrained  therefrom  by  a  court  of  equity,^  except  in 
those  cases  where  there  is  in  the  instrument  a  covenant 
that  the  lands  shall  be  of  a  certain  yearly  value,  in  which 
case  the  widow  will  not  be  restrained  from  committing 
waste,  so  far  as  may  be  necessary  to  make  up  any  de- 
ficiency.* 

>  See  :  Bliss  v.  Sheldon,  7  Barb.  (N.  »  Cook  v.   Windford,   1  Abr.   Cas. 

Y.)  152  ;  Eq.  321  ; 

Ambler  v.  Norton,  8  Hen.  &  M.  Bassett  v.  Bassett,  Finch  189. 

(Va.)  23.  ••  Carin  v.  Carin,  1  Abr.  Cas.  Eq. 

«  See  ;  Ante,  §§  604,  670,  et  seq.  331. 
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ESTATES  FOR  YEARS. 

Section  I.  Origin  and  nature  of  estates  for  years. 

Section  II.  How  estates  for  years  created. 
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Section  IV.  The  lease— The  conditions. 

Section  V.  Tlie  lease — ^The  covenants. 

Section  VI.  The  lease — Assignment  and  sub-leasing. 

Section  VII.  The  lease — Termination  and  holding-over. 

Section  VIII.  Forfeiture,  surrender,  and  merger. 

Section  IX.  Eviction,  destruction,  and  use  of  premises. 

Section  X.  Fixtures,  alterations,  improvements,  and  repairs. 

Section  XI.  Incidents. 

Section  XII.  Letting  on  shares. 

Section  XIII.  Descent. 

Section  I. — Origin  and  Nature  of  Estates  foe  Years. 

Sec.  1137.  Definition. 

Sec.  1138.  The  term. 

Sec.  1139.  Same — To  begia  in  futuro. 

Sec.  1130.  Early  tenure. 

Sec.  1131.  Distinguished  from  freehold  estates. 

Sec.  1183.  Origin  of  estate  for  years. 

Sec.  1133.  How  estate  for  years  created. 

Sec.  1134.  Tenui'e  of  estate  for  years. 

Sec.  1135.  Nature  of  an  estate  for  years. 

Sec.  1136.  Same — Freehold  qualities  by  statute. 

Sec.  1137.  No  seisin  in  tenant  for  years. 

Sec.  1138.  Interesse  termini. 

Sec.  1139.  Entry  by  tenant  for  years. 

Sec.  1140.  Liability  for  rent  before  entiy. 

Sec.  1141.  Estate  may  be  assigned  before  entry. 

Section  1127.  Definition.— An  estate  for  years  is  an  in- 
terest in  lands  and  tenements,  and  a  right  to  the  posses- 
sion and  profits  thereof,  granted  for  a  definite  and  limited 
period  of  time.^     The  distinguishing  characteristic  of 

'  3  Bl.  Com.  140 ;  Hitchman  v.  Wilton,  4  Mees.  & 

4  Kent  Com.  (13th  ed.)  85.         •  W.  409. 

See  :  Brown  v.  Bragg,  22  Ind.123: 
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this  estate  is  that  it  must  expire  at  a  fixed  period/  which 
is  always  ascertained  at  the  time  of  the  creation  of  the 
estate,  and  for  this  reason  it  is  sometimes  called  a 
"term,"  and  the  persons  occupying  the  premises  a 
"tenant." 2  At  common  law  the  length  of  time  for 
which  the  estate  was  to  endure  was  of  no  importance  in 
determining  the  character  of  the  estate.  ^  Thus  the 
period  may  he  for  any  less  time  than  a  year,  as  a  half- 
year  or  a  quarter,  or  even  a  week,  and  the  tenant  will 
still  have  an  estate  for  years  ;  because  the  term  "  year  " 
is  simply  used  as  a  unit  of  time,  and  as  indicating  the 
shortest  term  of  which  the  law  in  this  case  takes  notice.* 
The  term  may  also  be  for  any  definite  number  of  years, 
however  great.^  This  estate  is  never  created  by  opera- 
tion of  law,  but  depends  upon  the  contract  of  the  parties. 
This  contract  is  termed  a  lease.  ^    To  constitute  a  valid 


'  Rothschild  v.  Williamson,  83  Ind. 

387; 
Brown  v.  Bragg,  22  Ind.  122. 
«  Walker's  Am.  L.  (9th  ed.)  329. 
»  Brown  v.  Bragg,  22  Ind.  122  ; 
Spangler  v.  Stanler,  1  Md.  Ch. 

Dec.  30  ; 
Chapman    v.     Gray,     15    Mass. 

439; 
Montague    v.    Smith,    13    Mass. 

393; 
Ex  parte  Gray,  5  Mass.  419  ; 
Brewster  v.  Hill,  1  N.  H.  350  ; 
4  Kent  Com.  (13th  ed.)  93. 
«  ToUe  V.  Orth,  75  Ind.  298  ;  s.c.  39 

Am.  Rep.  147  ; 
Brown  v.  Bragg,  22  Ind.  122  ; 
Gould  V.  School  District,  8  Minn. 

431; 
Schuyler  v.  Smith,  51  N.  Y.  309  ; 

s.c.  10  Am.  Rep.  609  ; 
People  V.  Goelet,  64  Barb.  (N.  Y.) 

476; 
2  Bl.  Com.  139  ; 
1  Co.  Litt.  (19th  ed.)  43b,  52b. 
Computing  term. — Terras  for  years 

are  comijuted  by  including  the 

whole    of  the    annivei'sary  of 

the  day  on  which  they  were 

granted. 
Ackland  v.  Lutley,  9  Ad.  &  E. 

897  ;  s.c.  36  Eng.  C.  L.  457. 
See  :  Bartol  v.  Calvert,  21  Ala. 

42; 
Brewer  v.  Harris,  5  Gratt.  285 ; 
Post,  §  1160. 


*  Spangler  v.  Stanler,  1  Md.  Ch.  36  ; 

Chapman  v.  Gray,  15  Mass.  439  ; 

Gay's  Case,  5  Mass.  419  ; 

Brewster  v.  Hill,  1  N.  H.  350  ; 

ICo.  Litt.  (19th  ed.)  46a. 

In  England  a  term  for  a  very  long 
period  of  years,  as  two  thou- 
sand, for  instance,  is  regarded 
as  a  term  to  attend  the  inherit- 
ance! 

See  :  Den  v.  Bernard,  Cowp.  597 ; 

4  Kent  Com.  (13th  ed.)  86,  et  seq. 

In  the  United  States  a  term  for  a 
great  number  of  years,  as  nine 
hundred  and  ninety-nine,  has 
been  held  to  be  a  chattel  inter- 
est which  the  administrator 
may  sell  without  a  license  from 
the  court. 

See :  Goodwin  v.  Goodwin,  33 
Conn.  314 ; 

Chapman  v.  Gray,  15  Mass.  439, 
445; 

Montague  v.  Smith,  13  Mass.  396  ; 

Gay's  Case,  5  Mass.  419  ; 

Brewster  v.  Hill.  1  N.  H.  351. 

*  The  term  "  lease  "  does  not  define  with 

any  certainty  the  estate  held, 
but  signifies  simply  that  the 
lessee  has  a  lawful  estate. 
The  Jamaica  Pond  Aqueduct 
Co.  V.  Chandler,  91  Mass.  159, 
169; 

*  Berridge  v.  Glassey,  112  Pa.  St. 

442,  445  ;  s.c.  56  Am.  Rep.  322  ; 
1  Co.  Litt.  (19th  ed.)  43b. 
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lease,  there  must  be  exclusive  possession  on  the  part  of 
the  lessee.^  But  contract  is  not  the  only  method  by 
which  an  estate  for  years  may  be  created ;  this  estate 
may  be  created  by  a  devise  of  land  for  a  certain  time,^ 
as  to  executors  for  the  payment  of  the  decedent's  debts, 
in  ■which  case  the  executors  do  not  take  an  estate  of  free- 
hold, but  an  estate  for  as  many  years  as  may  be  neces- 
sary to  raise  the  sum  required.^ 

Sec.  1128.  The  term.— Every  estate  for  years  must  have 
a  certain  beginning  and  a  specified  ending,  for  which 
reason  the  word  "term''  is  generally  used  to  designate 
the  estate  ;  *  this  word  not  only  signifies  the  duration  of 
the  estate,  but  the  interest  itself,^  as  where  the  term 
expires  during  the  continuance  of  the  time  for  which  the 
estate  was  granted,  by  surrender,^  forfeiture,'^  and  the 
like.  8 

Sec.  1129.  Same— To  begin  in  future— An  estate  for 
years  may  be  created  to  commence  in  futuro,^  though  an 


The  term  is  usually  used  to  de- 
note a  contract  for  tlie  posses- 
sion and  profits  of  land  in  re- 
tui'n  for  a  rental  or  considei'a- 
tion  to  be  paid. 

"Walls  V.  Preston,  25  Cal.  59,  66 ; 

Branch  v.  Doane,  17  Conn.  402, 
411; 

Williams  v.  Cleaver,  4  Houst. 
(Del.)  453  ; 

Allen  V.  Lambden,  2  Md.  279  ; 

Boone  v.  Stover,  66  Mo.  430  ; 

Folden  v.  State,  18  Neb.  328 ;  s.c. 
14  X.  W.  Rep.  412  ; 

Jackson  v.  Harsen,  7  Conn.  323  ; 
s.c.  17  Am.  Dec.  517  ; 

DooUttle  V.  Eddy,  7  Barb.  (N.  Y.) 
74; 

Voorhees  v.  Pi'esbyterian  Church 
of  Amsterdam,  5  How.  Pr.  (N. 
Y.)  58,  71  ; 

Roberts  v.  Cone  (N.  Y.  Supre. 
Ct.),  3  Abb.  L.  J.  151  ; 

Keyser  v.  Philadelphia,  10  Pliila. 
(Pa.)  50,  52  ; 

United  States  v.  Gratiot,  39  U. 
S.  (14  Pet.)  526  ;  bk.  10  L.  ed. 
573  • 

3  Bl.  Com.  317. 
'  Thompson  v.  Mawhinney,  17  Ala. 
362; 


Walls  V.  Preston,  25  CaJ.  64  : 
Williams   v.   Cleaver,   4    Houst. 

(Del.)  459  ; 
New  Jersey  R.   R.   Co.   v.  Van 

Syckle,  37  N.  J.  L.  (8  Vr.)  497  ; 
Redfield  v.  Utica  &  S.  R.  Co.,  25 

Barb.  (N.  Y.)  324,  328  ; 
Stone  V.  Wait,  50  Vt.  63. 
'  See  :  Post,  %  1142. 
^  Doe  ex  d.   Player   v.  Nicholls,  1 

Barn.  &  C.  336,  342 ;  s.c.  8  Eng. 

C.  L.  144,  147  ; 
Doe  V.  Simpson,  5  East  171  ; 
Hitchen  v.   Hitchen,    2    Freem. 

242  ;  S.C.  2  Vem.  404  ; 
Carter    v.    Barnardiston,    1    Pr, 

Wms.  509. 

*  1  Co.  Litt.  (19th  ed.)  45b. 

See :  Batchelder  v.  Dean,  16  N. 

H.  268  ; 
Doe  ex  d.  Webb  v.  Dixon,  9  East 
17  ;  s.c.  9  Rev.  Rep.  501. 
'  Wright  V.    Cartwright,    1    Burr 
244; 
2  Bl.  Com.  144. 
'  See  :  Post,  sec.  VIH.  this  chapter, 
'  See  :  Post,  sec.  VHI.  this  chapter. 

*  See :  Jackson  v.  Vincent,  4  Wend. 

(N.  Y.)  638. 
'  Field  V.  HolloweU,  6  Ga.  423  ; 
Fox  V.  Corey,  41  Me.  81  ; 
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estate  of  freehold  cannot.  For  where  an  estate  for  years 
is  created  to  commence  in  futuro,  the  freehold  is  not 
thereby  put  in  abeyance,  but  still  continues  in  the  lessor, 
so  that  he  is  capable  to  answer  the  praecipes  of  strangers 
which  may  be  brought  against  him.  Where  an  estate 
for  years  is  to  commence  in  the  future,  the  interest  vests 
presently,  but  does  not  take  effect  in  person  until  a  future 
time.^  Until  the  commencement  of  the  term  the  lessee 
has  merely  an  interesse  termini ;  ^  and  the  rules  applica- 
ble to  an  interesse  termini  at  common  law  are  equally 
applicable  to  a  lease  to  commence  in  futuro-^  The  estate 
does  not  vest  in  the  lessee  until  after  entry.*  A  term 
to  take  effect  in  futuro  must  be  within  the  prohibition 
against  perpetuities ;  thus  where  it  is  not  to  take  effect 
within  the  period  of  a  life  or  lives  in  being,  and  twenty- 
one  years  and  a  fraction  of  another  year,  is  invalid.^ 

Sec.  1130.  Early  tenure.— Leases  for  years  were  held  by 
a  precarious  tenure  during  the  early  periods  of  English 
history.  The  possession  of  the  lessee  was  held  to  be  the 
possession  of  the  owner  of  the  freehold,  and  the  estate 
was  liable  to  be  defeated  at  the  pleasure  of  the  tenant  of 
the  freehold  by  his  suffering  a  common  recovery.®  By 
statute  passed  during  the  reign  of  King  Henry  VI. ,  ^  a  les- 
see who  was  unduly  evicted  was  given  a  right  to  recover 
not  only  damages  for  the  loss  of  possession,  but  the  posses- 
sion itself.  The  interest  of  the  lessee  was  still  insecure, 
however,  and  it  was  not  until  the  reign  of  Henry  VIII. ^ 

Bacon  v.  Bowdoin,  39  Mass.  (23  '  Doe  ex  d.  Rawlings  v.  Walker,  5 

Pick.)  401 ;  Barn.  &  C.  Ill ;  s.c.  11  Eng.  C. 

Batchelder  v.  Dean,  16  N.  H.  265  :  L.  389. 

Trull  V.  Granger,  8  N.  Y.  115  ;  <>  See  :  Post,  §  1139. 

Young  V.  Dake,  5  N.  Y.  643  ;  For    that   reason    a    judgment 

Whitney  v.  Allaire,  1  N.  Y.  305  ;  against  a  lessee  before  entry 

Mechanics  &  Traders'  Ins.  Co.  v.  creates  no  lien  on  the  premises. 

Scott,  2  Hilt.  (N.  Y.)  550.  Crane  v.  O'Connor,  4  Edw.  Ch. 

>  Field  V.  Howell,  6  Ga.  423  ;  (N.  Y.)  409. 

Becar  v.  Flues,  64  N.  Y.  518  ;  =  See  :  Morrison  v.  Rossignol,  5  Cal. 

Young  V.  Dake,  5  N.  Y.  463 ;  s.c.  64  ; 

55  Am.  Dec.  356  ;  Field  v.  Howell,  6  Ga.  433  ; 

Whitney  v.  AUaire,  1  N.  Y.  311.  Cadell  v.  Palmer,  10  Brng.  140  ; 

!  Wood  V.  Hubbell,  10  N.  Y.  487  ;  s.c.  10  Clark  &  F.  373  ;  '35  Eng. 

Doe  ex  d.  Rawlings  v.  Walker,  5  C.  L.  73.                      ,   ,   ,  „„ 

Barn.  &  C.  Ill ;  s.c.  11  Eng.  '  Thobolds  v.  Duflfey,  9  Mod.  102 ; 

C  L  389  :  1  Co.  Litt.  (19th  ed.)  46a. 

4  Kent  Com.  (13th  ed.)  97.  '  19  Hen.  VI. 

See  :  Posf,  §  1138.  s  gtat.  21  Hen.  VIIL,  c.  15. 
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that  a  lessee  was  enabled  to  falsify  a  recovery  suffered 
to  his  prejudice.^  After  this  the  estate  became  a  certain 
and  permanent  interest,  and  long  terms  grew  to  be  of 
common  occurrence  Avhen  they  could  be  purchased  and 
held  in  safety.^ 

Sec.  1131.  Distinguished  from  freehold  estates.— At  com- 
mon law,  it  has  been  said,  an  estate  for  years  differed 
from  a  freehold  in  the  following  particulars  :  "1,  Livery 
of  seisin  was  not  necessary  in  creating  it.  Hence  the 
tenant  couJd  not  be  said  to  be  seized,  but  merely  possessed 
of  the  land.  He  had  no  interest  in  the  soil  itself,  but 
merely  in  the  profits  of  the  soil.  His  estate  was  there- 
fore treated  as  a  chattel ;  and  this  technical  distinction 
still  continues,  though  the  reason  has  ceased,  livery  of 
seisin  not  being  now  necessary  in  the  creation  of  any 
estate.  2.  An  estate  for  years  might  be  made  to  com- 
mence at  a  future  time,^  while  a  freehold  could  not. 
But  this  distinction  no  longer  exists.  3.  An  estate  for 
years  was  originally  held  as  we  have  seen  *  by  precarious 
tenure  ;  but  now  the  law  makes  this  tenant  as  secure  in 
his  possession  as  the  tenant  of  a  freehold.  4.  Formerly 
an  actual  entry  by  the  tenant  was  necessary  to  perfect 
this  estate.^  But  now  an  actual  entry  is  not  required  in 
any  case.  The  execution  and  delivery  of  the  lease  per- 
fects the  title  of  the  lessee,  to  all  intents  and  purposes. 
5.  Formerly  it  made  no  difference  as  to  the  nature  of 
this  estate,  whether  it  were  for  only  a  part  of  a  year  or 
for  any  number  of  years.  It  might  be  for  a  month  or 
for  a  thousand  years  ;  ^  but  it  was  still  no  more  or  less 
than  an  estate  for  years,  with  precisely  the  same  legal 
incidents.  In  fact,  by  a  very  common  practice,  this 
estate  could  be  so  created  as  to  last  forever,  without 
altering  its  character.  This  is  the  case  with  what  are 
called  perpetual  leases,  in  which  a  certain  term  is  created, 
renewable  forever.'  Yet,  at  common  law,  these  estates, 
although  they  may  continue  forever,  are  nothing  more 

'  1  Co.  Litt.  (19th  ed.)  46a  ;  «  See  :  Ante,  §  1128. 

4  Kent  Com.  (13th  ed.)  85.  '  See  :  Post,  §  1139. 

■■'  4  Kent  Com.  (13th  ed.)  86.  «  See  :  Ante,  8  1127. 

3  See  :  Ante,  %  1129.  '■  See  :  Post,  §  1162. 
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than  estates  for  years.     The  fee  still  remains  in  the 
lessor,  and  the  lessee  has  only  a  chattel  interest."  ^ 

Sec.  1132.  Originof  estate  for  years.— After  the  Conquest 
demesnes  of  the  lords  of  manor  were  generally  culti- 
vated by  their  villeins,  to  whom  small  portions  of  land 
were  allotted  for  their  support  and  maintenance,  but  to  be 
held  at  the  mere  will  of  the  lord.  To  those  persons  whose 
conditions  were  free  it  became  customary  to  grant  lands 
for  a  certain  number  of  years,  to  be  held  in  consideration 
of  a  return  of  a  portion  of  their  corn,  hay,  or  other  crops, 
by  which  they  acquired  a  certain  interest  in  their  lands, 
though  much  inferior  to  an  estate  of  freehold.^  The 
lords  of  the  manor,  however,  in  order  to  encourage  the 
tenants  to  manure  and  cultivate  the  ground,  finally 
granted  them  a  sort  of  a  permanent  interest  for  a  limited 
period,  founded  upon  contract,  express  or  implied,  and 
not  determinable  at  the  will  of  the  lord.^ 

Sec.  1133.  How  estate  for  years  created.— An  estate  for 
years  is  always  created  by  act  of  the  parties,  either  by  a 
contract,  express  or  implied,*  or  by  devise  for  a  certain 
determinate  time.^ 

Sec.  1134.  Tenureofestateforyears.— The  mode  by  which 
an  estate  in  lands  is  held  is  called  a  tenure,  and  this  term 
is  as  applicable  to  estates  held  on  lease  as  to  those  held  in 
fee-simple.^  At  common  law  there  is  a  tenure  between 
the  lessor  and  his  lessee  for  years  to  which  fealty  is  an 
incident ;  and  also  a  privity  of  estate  between  them.'' 

Sec.  1135.  Nature  of  an  estate  for  years.— An  estate  for 

'  Walker's  Am.  L.  (9th  ed.)  330.  Jackson  v.  Bradt,  2  Cai.  (N.  Y.) 

2  3  Bl.  Com.  141.  174. 

Poterit  enim  quis  terrara  alicui  ^  Ante,  §  1137  ;  Post,  §  1142. 

concedere  ad  terminum  anno-  See  :  Den  ex  d.  Player  i).  Nicholls, 

rum,  at  ille  eandem,  infra  ter-  1  Barn.  &  C.  836  ;  s.c.  8  Eng. 

minum  ilium,  alteri  dare.  C.  L.  144  ; 

Bract.  37a.  Doe  v.  Simpson,  5  East  171 ; 

3  2  Bl  Com  141.  Hitchens  v.  Hitchens,  3  Freem. 
*  See  :    Little  v.  Libby,    3  Me.   (3  343  ;  s.c.  3  Vern.  404  ; 

Greenl.)343;  s.c.ll  Am.Dec.68  ;  Carter    v.  Barnardiston,    1    Pr. 

Harris  v.  Frink, 49  N.  Y.  34  ;  s.c.  Wms.  509.                      ..^-^  ^r 

10  Am  Rep.  318  ;  «  See  :  Saunders  v.  Hanes,  44  N.  i . 

Bumes  v.  Bryant,  31  N.  Y.  453  ;  353,  361. 

Post  V.  Post,  14  Barb.  (N.  Y.)  233;  '  1  Co.  Litt.  (19th  ed.)  93a. 
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years  is  less  than  a  freehold,^  and  is  merely  a  chattel 
interest  ^ — is  a  chattel  real  ^ — no  matter  to  what  number 
of  years  it  may  extend,*  or  even  be  renewable  forever.^ 


'  Osborne  v.  Humphrey,   7  Conn. 

336; 
Crowe  V.  Wilson,  65  Md.  480  ;  s.c. 

57  Am.  Eep.  343  : 
Danau.  Petersham,  107  Mass.  598; 
Bramhall  v.  Hutchinson,  42  N.  J. 

Eq.  372  ;  s.o.  7  Atl.  Eep.  873, 

875. 
^  Goodwin  v.   Goodwin,   33  Conn 

317; 
Massey  v.  Farmers'  Bank,  1  Del. 

Ch  399  ■ 
Field  w.  Howell,  6  Ga.  423  ; 
Thornton  v.  Mehring,  117  111.  55  , 
Schee  V.  Wiseman,  79  Ind.  389  ; 
Smith  V.  Dodds,  85  Ind.  452,  454; 
Cade  V.  Brownlee,  15  Ind.  369  ; 

s.c.  77  Am.  Dec.  95 ; 
Wilgus    V.     Commonwealth,     9 

Bush  (Ky.)  556 ; 
Williamson's  Admx.  v.  Richard- 
son, 6  T.  B.   Mon.   (Ky.)  596, 

603; 
Crowe  V.  Wilson,  65  Md.  480  :  s.c. 

57  Am.  Rep.  343  ;  5  Atl.  Rep. 

427; 
Preatman   v.   SiUjacks,   52    Md. 

647; 
Taylor  v.  Taylor,  47  Md.  295  ; 
Devecmon  v,  De^ecmon,  43  Md. 

347; 
Allender's  Lessee  v.  Sussan,  33 

Md.  11 ; 
Colvin  V.  Worford,  20  Md.  351, 

396: 
Spangler  v.  Stanler,  1  Md.  Ch.  36; 
Minot   V.   Thompson,   106  Mass. 

583; 
Chapman  v.  Gray,  15  Mass.  445  ; 
Ex  parte  Gray,  5  Mass.  419  ; 
Tharp  v.  Allen,  46  Mich.  389  ;  s.c. 

9  N.  W.  Rep.  448  ; 
Buhl  V.  Kenyon,  11  Mich.  249  ; 
Sykes  v.  Sykes,  49  Miss.  190  ; 
Webster  v.  Parker,  42  Miss.  465 ; 
Smith  V.  EsteU.  34  Miss.  527  ; 
Mulloy  V.  Kyle,  26  Neb.  318  ;  s.c. 

41  N.  W.  Rep.  1117  ; 
Despard  v.  Churcliill,   53  N.  Y. 

192-199  ; 
Tone  V.  Brace,  11  Paige  Ch.  (N. 

Y.)  566  ; 
Glenn  v.  Peters,  1  Busbee  (N.  C.) 

457  ;  S.C.  59  Am.  Dec.  563  ; 
Burnett   v.  Thomjjson,   8  Jones 

(N.  C.)  L.  118  ; 
Bowers  v.  Pomeroy,  31  Ohio  St. 


184,  191 ; 
Mickey  v.  Wintrode,  7  Ohio  (part 

I.)  124  ; 
Murdock  v.  Ratcliflf,  7  Ohio  (part 

I.)  119; 
Reynolds  v.  Stark  County,  5  Ohio 

204; 
Hazard  Powder  Co.  v.  Loomis,  2 

Disn.  (Ohio)  544 ; 
Pratiier  v.  Foote,  1  Disn.  (Ohio) 

430; 
Aiken  v.   Aiken,   12  Oreg.  203 ; 

s.c.  6  Pac.  Rep.  682  ; 
Edwards  v.  Perkins,  7  Oreg.  140 ; 
Bismark  Bldg.  &  Loan  Assoc,  v. 

Bolster,  92  Pa.  St.  123  ; 
Christie's  Appeal,  85  Pa.  St.  463  ; 
Winningham  v.  Crouch,  2  Swan 

(Tenn.)  170,  171 ; 
2  Bl.  Com.  143. 
°  See :   Osborne    v.    Humphrey,    7 

Conn.  335 ; 
Gay's  Case,  5  Mass.  419  ; 
Brewster  v.  Hill,  1  N.  H.  350 ; 
Bisbee  v.  Hall,  3  Ohio  405. 
*  Goodwin  v.   Goodwin,   33  Conn. 

317; 
Massey  v.  Farmers'  Bank,  1  Del. 

Ch.  399  ; 
Thornton  v.  Mehring,  117  111.  55  ; 
Devecmon  v.  Devecmon,  43  Md. 

335; 
Chapman  v.  Gray,  15  Mass.  445  ; 
Ex  parte  Gray,  5  Mass.  419. 
A  lease  for  nine  hundred  and  ninety- 
nine  years  is  a  chattel  real. 
Gay's  Case,  5  Mass.  419. 
See :    Goodwin   v.   Goodwin,   33 

Conn.  814 ; 
Chapman  v.  Gray,  15  Mass.  439, 

445; 
Montague  v.  Smith,  18  Mass.  396  ; 
Brewster  v.  Hill,  1  N.  H.  351. 
'  Wilgus  V.  Commonwealth,  9  Bush 

(Ky.)  557  ; 
Page  V.  Estey,  54  Me.  319  ; 
Crowe  V.  Wilson,  65  Md.  480  ;  s.c. 

57  Am.  Dec.  343  ;  5  Atl.  Rep. 

427; 
Prestman   v.   Silliacks,    52    Md. 

647  ; 
Taylor  v.  Taylor,  47  Md.  295  ; 
Devecmon  v.  Devecmon,  48  Md. 

335: 
Allender's  Lessee  v.   Sussan,  83 

Md.  11  ; 
Colvin  V.  Worford,  20  Md.  857  ; 
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Hence,  on  the  death  of  the  lessee,  an  estate  for  years  does 
not  descend  to  the  heir  as  realty,  but  goes  to  the  executor 
or  administrator  as  a  part  of  the  personal  estate.^  While 
a  lease  for  years  is  not  regarded  as  a  conveyance,^  and 
the  interest  of  the  lessee  is  not  subject  to  the  lien  of  a 
judgment,^  yet  the  lessee  is  regarded  and  treated  in  law 


Mickey's  Lessee  v.  Wintrode,   7 

Ohio  (pai-t  I.)  124 ; 
Murdock  v.  Eatcliff,  7  Ohio  (part 

I.)  119. 
Estates  for  years  renewable  forever, 

however,  partake  of  the  nature 

of  realty  so  far  that  they  only 

pass  by  deed  executed  in  the 

form  prescribed  by  law  for  the 

conveyance  of  real  estate. 
Bratt  V.  Bratt,  21  Md.  578. 
'  Thornton  v.  Mehring,  117  111.  55, 

59; 
Schee  v.  Wiseman,  79  Ind.  392  ; 
Smith  V.  Dodds,  35  Ind.  456  ; 
Levels'  Heirs  v.  Ringo,  3  A.  K. 

Marsh.  (Ky.)  248 ; 
Merryman  v.  Lon?^,  49  Md.  540  ; 
Taylor  v.  Taylor,  47  Md.  295  ; 
Devecmon  v.  Devecmon,  43  Md. 

347; 
Allender's  Lessee  v.   Sussan,  33 

Md.  15  ; 
Chapman  v.  Gray,  15  Mass.  439 ; 
Webster  v.  Parker,  43  Miss.  4G5  ; 
Dillingham  v.  Jenkins,  15  Miss. 

(7Smed.  &M.)479; 
Bramhall  v.  Hutchinson,   42  N. 

J.   Eq.   372 ;   s.c.   7  Atl.   Rep. 

875; 
Pugsley  V.  Aikin,  11  N.  Y.  498  ; 
Mickey's  Lessee  v.  Wintrode,  7 

Ohio  (part  I.)  124; 
Murdock  v.  RatclifE,  7  Ohio  (part 

I.)  119; 
Cappell's  Estate,   4  Phila.   (Pa.) 

378; 
Wiley's  Appeal,   8  Watts  &  S. 

(Pa.)  244  ; 
Mackay  v.  Macreth,  4  Doug.  213; 
Ackland  v.  Pring,  3  Man.  &  G. 

937. 
A  general  devise  of  real  estate  will 

not  carry  an  estate  for  years. 
Taylor  v.  Taylor,  47  Md.  297  ; 
Butler  V.  Butler,   L.   R.   28  Ch. 

Div.  66. 
'  Sykes  v.  Sykes,  49  Miss.  190  ; 
Bramhall  v.  Hutchinson,  42  N.  J. 

Eq.  372  ;  s.c.   7  Atl.  Rep.  873, 

875  ' 
Mayor  ■».  Mabie,  13  N.  Y.  151  ; 
Edwards  v.  Perkins,  7  Oreg.  140. 


3  McDermont  v.  Burke,  16  Gal.  580; 
Massey  v.  Farmers'  IBank,  1  Del. 

Ch.  399 ; 
Merry  v.  Hallett,  2  Cow.  (N.  Y.) 

467; 
Putnam  v.  Westcott,   19   John. 

(N.  Y.)  73 ; 
Vredenburgh  v.  Morris,  1  John. 

Gas.  (N.  Y.)  223  ; 
Buckingham's  Exrs.  v.  Reeve,  19 

Ohio  399  ; 
Hazard  Powder  Co.  v.  Loomis,  2 

Disn.  (Ohio)  514 ; 
Bismark  Bldg.  &  Loan  Assoc,  v. 

Bolster,  92  Pa.  St.  123  ; 
Krause's  Appeal.  2  Whart.  (Pa.) 

398. 
By  statute  in  some  states  a  judg- 
ment is  a  lien  on  the  leasehold 

interest  in  real  estate. 
First  Natl.  Bank  v.  Bennett,  40 

Iowa  537. 
See  :  Baldwin  v.   Thompson,   15 

Iowa  504  ; 
Pelan  v.  De  Bevard,  13  Iowa  53  ; 
Northern  Bank  of  Kentucky  v. 

Roosa,  13  Ohio  334,  363  ; 
Fassitt  V.  Middleton,  47  Pa.  St. 

214  ;  s.c.  86  Am.  Dec.   641  ;  5 

Phila.  (Pa.)  196 ; 
Ely  V.  Beaumont,  5  Serg.  &  R. 

(Pa.)  134. 
At  common  law,  possession  under  a 

lease  is  essential  to  the  binding 

of  the  estate  by  a  judgment. 
Jackson  v.    Parker,  9   Cow.   (N. 

Y.)  73  ; 
Crane  v.  O'Connor,  4  Edw.  Ch. 

(N.  Y.)  409. 
An  estate  for  years  can  always  be 

seized  and  sold  on  judgment  under 

execution  as  a  chattel. 
Massey  v.  Farmers'  Bank,  1  Del. 

Ch.  399 ; 
Hollingsworth  v.   Trueblood,   59 

Ind.  542 ; 
Barr  v.   Doe  ex    d.   Burford,   6 

Blackf.  (Ind.)  335  ;  s.c.  38  Am. 

Deo.  146; 
Weil  V.  Raymond,  142  Mass.  312  ; 

s.c.  7  N.  E.  Rep.  8G0  ; 
Shelton  v.  Codman,  57  Mass.  (3 

Gush.)  318  ; 
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as  an  owner,  ^  acquires  an  estate  in  possession  in  sever- 
alty during  his  term,^  may  redeem  from  a  lien,^  or 
maintain  ejectment/  may  acquire  homestead  rights 
in  the  premises/  may  enforce  a  vendor's  lien  for  purchase- 
money  thereof,®  and  is  entitled  to  partition  as  against 
the  tenant  in  common  of  the  fee.^ 


Sec.  1136.  Same— Freehold  qualities  by  statute.— In  some 
of  the  states  the  qualities  of  a  freehold  estate  have  been 


Chapman  v.  Gray,  15  Mass.  430  ; 
Buhl  V.  Kenyon,  11  Mich.  249  ; 

s.c.  83  Am.  Dec.  738  ; 
Adams  v.  French,  2  N.  H.  387  ; 
Bigelow  V.  Finch,  11  Barb.  (N. 

Y.)  344  ; 
Mitnacht  v.  Cocks,  65  How.  Pr. 

(N.  y.)  84 ; 
Evertson  v.  Sawyer,  2  Wend.  (N. 

Y.)  507  ; 
Glenn  v.  Peters,  Busbee  (N.  C.) 

457  ;  S.C.  59  Am.  Dec.  563  ; 
Bisbee  v.  Hall,  3  Ohio  449  ; 
Thomas  v.  Blackemore,  5  Yerg. 

(Tenn.)  113  ; 
Bismark  Bids;.  &  Loan  Assoc,  v. 

Bolster,  92  Pa.  St.  123; 
Vandergrift's  Appeal,  83  Pa.  St. 

126; 
Titusville  Novelty  Iron  Works  v. 

Graham,  77  Pa.  St.  103. 
'  Jewett  V.  Siddons,  9  Ind.  455  ; 
Mahoney  r.  A.  &  St.  L.  E.  R.  Co., 

63  Me.  68 ; 
Holland  v.    Mayor,    etc.,   Balti- 
more, 11  Md.  186  ;  S.C.  69  Am. 

Dec.  195  ; 
Grand  Rapids    Booming  Co.   v. 

JaiTis,  30  Mich.  308  ; 
Fell  V.  Rich  Hill  Coal  Mining  Co., 

23  Mo.  App.  216; 
Atlantic  &  St.  L.  E.  E.  Co.   v. 

State,  60  N.  H.  133  : 
State  V.  Metz,   29    N.   J.   L.   (5 

Dutch.)  122  ; 
Hanis  v.  Frink,  49  N.  Y.  24  ;  s.c. 

10  Am.  Rep.  318  ; 
State  V.  Whitener,  92  N.  C.  799 ; 

s.c.  93  N.  C.  500  ; 
Lee  V.  Sviith,  42  Ohio  St.  458 ; 

s.c.  51  Am.  Rep.  839  ; 
Bentley  v.  Barton,  41  Ohio  St. 

410; 
Daris  v.  Cincinnati,  36  Ohio  St. 

24; 
Cincinnati  College  v.  Yeatman, 

30  Ohio  St.  276  ; 
Dutro  V.  Wilson,  4  Ohio  St.  101  ; 


Choteau  v.  Thompson,  2  Ohio  St. 

114; 
Keely  v.  O'Connor,  106  Pa.  St.  321 ; 
Schott  V.  Harvey,  105  Pa.  St.  322: 

s.c.  51  Am.  Rep.  201  ; 
GUligan  v.  Aldermen  of  Provi- 
dence, 11  R.  I.  258. 
'  Deaver  v.  Rice,  4  Dev.  &  B.  (N. 

C.)  L.  431 ;  s.c.  34  Am.   Dec. 

388. 
8  Averill  v.  Taylor,  8  N.  Y.  44  ; 
Shote  V.  Tighe,  10  Heisk.  (Tenn.) 

685. 
■"  Campbell  v.  Hunt,  104  Ind.  210 ; 

S.C.2  N.  E.  Rep.  363  ;  8  Id.879  ; 
Boone  v.  Stover,  66  Mo.  430  ; 
Darby  v.  Callaghan,  16  N.  Y.  71 ; 
Mosher  v.  Yost,  33  Barb.  (N.  Y.) 

277 ' 
Olendorf  v.  Cook,  1  Lans.  (N.  Y.) 

37: 
Barker  v.   Dale,   3  Pittsb.   (Pa.) 

190; 
Tliurber   &  Co.   v.   Connors,   57 

Tex.  96  • 
Rood  'v.  Willard,  Brayt.  (Vt.)  66, 

67. 
'  Loeb  V.  McMahon,  89  lU.  487  ; 
Potts  V.  Davenport,  79  lU.  455  ; 
Conklin  v.  Foster,  57  111.  104  ; 
Hogan  V.  Manners,  23  Kan.  551 ; 

s.c.  33  Am.  Rep.  197,  199  ; 
Johnson  v.  Richardson,  33  Miss. 

462; 
Colwell  V.   Carper,   15  Ohio  St. 

279,  288. 
«  Bratt  V.  Bratt's  Admrs.,   21  Md. 

578 ; 
Richardson  v.  Bowman,  40  Miss. 

782; 
Burr  V.   Graves,   4    Lea  (Tenn.) 

556  557  ■ 
Cole  V.  Sm'ith,  24  W.  Va.  287. 
Compare ;  Cade  v.  Brownlee,  15 

Ind.  369  ;  s.c.  77  Am.  Dec.  95  ; 
Work  r.  Brayton,  5  Ind.  396. 
'  Diament  v.  Lore,   31  N.  J.  L.  (2 

Vr.)  220. 
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conferred  on  estates  for  years  of  great  length.  Thus  in 
Georgia  an  estate  for  years  passes  as  realty,  and  the  ten- 
ant has  the  same  right  over  it  as  if  it  were  a  greater 
estate,  provided  only  he  does  no  injury  to  the  reversion 
or  remainder  ;  ^  in  Massachusetts  a  term  for  a  hundred 
years  or  more,  while  fifty  years  thereof  remain  unex- 
pired, is  regarded  as  an  estate  in  fee-simple  as  to  every- 
thing concerning  its  devise,  descent,  dower  therein,  sale, 
and  the  like  ;  and  the  holder  thereof,  while  fifty  years 
remain  unexpired,  is  regarded  as  a  freeholder.  ^  In 
Ohio  a  term  of  ninety-nine  years  is  held  to  be  a  fee- 
simple  so  far  as  regards  the  law  of  descent.^ 

Sec.  1137.  No  seisin  in  tenant  for  years. — A  tenant  for 
years  is  not  said  to  be  seized  of  the  lands,  the  posses- 
sion not  being  given  to  him  by  the  ceremony  of  livery  of 
seisin.  The  mere  delivery  of  a  lease  for  years  does  not 
vest  any  estate  in  the  lessee,  but  merely  gives  him  a 
right  of  entry  on  the  land.*  "When  the  lessee  has 
actually  entered,  and  the  estate  becomes  vested  in  him, 
he  is  then  possessed,  not  properly  of  the  land,  but  of  the 
term  of  years,  the  seisin  of  the  freehold  still  remaining 
in  the  lessor.  The  possession  of  a  lessee  for  years  is  con- 
sidered the  possession  of  the  person  entitled  to  the  free- 
hold.^   No  estate  for  years  can  be  created  by  a  lease  or 

'  Clark  V.  Herring,  43  Ga.  226.  Smith  v.  Harrison,  42  Ohio  St. 

See  :  Ga.  Code,  g§  2273,  2275.  180  ; 

In  Georgia  there  is  a  distinction  Taylor  v.  De  Bus,  31  Ohio  St.  468. 

taken  between  estates  for  years  ''See:    Doe    ex    d.     Rawlings    v. 

and  the   mere   demise  of  the  Walker,  5  Barn.  &  C.  Ill ;  s.c. 

possession  and    enjoyment  of  1 1  Eng.  C.  L.  389. 

the    premises    of    the    lessor,  '  Vauduyn  v.  Hepner,  45  Ind.  589  ; 

■whether  for  a  period  or  at  the  1  Co.  Litt.  (19th  ed.)  48a. 

will  of  the  lessor  ;  in  the  latter  The  distinction  between  the  pos- 

case  no  estate  passes  out  of  the  session  of  a  tenant  for  years 

grantor,  and  the  grantee  has  and  the  seisin  of  the  freehold 

the  usufruct  only.  was  fully  established  in  Brac- 

Clark  V.  Herring,  43  Ga.  226  ;  ton's  time,  who  says,  that  if  a 

Ga.  Code  1882,  §  2279.  person  first  creates  a  term  of 

'^  Mass.  Pub.  Stat.  1883,  c.  121,  §  1,  years,  and  afterwards  enfeoffs 

p.  735.  another  of  the  same  tenement, 

'  Abbott  V.  Bosworth,  36  Ohio  St.  with  livery  of  seisin,  both  es- 

605.  tates  shall  stand.     Quia  bene 

A  perpetual  leasehold,  however,  sese  compatiuntur  de  eadem  re- 
does not  rise  to  the  dignity  of  duae  possessiones,  dmn  tamen 
a  fee-simple,  although  it  is  ex  diversis  causis,  sicut  traditio 
treated  as  such  for  many  pur-  ad  firmam,  et  traditio  in  feodo. 
poses.  Bract.,  lib.  2,  c.  18,  g  7. 
62 
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other  common-law  conveyance  without  an  actual  entry- 
made  by  the  person  to  whom  the  land  is  granted.' 

Sec.  1138.  Interesse  termini.— At  common  law,  upon 
the  execution  of  a  lease  the  lessee  acquires  an  interest 
called  an  interesse  termini,  which  he  may  at  any  time 
reduce  into  possession  by  an  actual  entry.^  An  interesse 
termini  is  a  right  to  the  possession  of  a  term  at  a  future 
time  ;  it  is  a  mere  interest  in  contradistinction  to  a  term 
in  possession,  and  its  essential  qualities  arise  from  the 
want  of  possession.^  This  interesse  termini  is  a  right 
which  may  be  assigned  or  granted  away  by  the  lessee,* 
but  cannot  be  surrendered  ;  ^  if  the  premises  are  withheld 
the  lessee  can  bring  ejectment,®  but  he  cannot  maintain 
trespass  against  a  stranger.^ 

Sec.  1139.  Entry  by  tenant  for  years.— An  estate  for 
years  cannot  be  created  by  a  lease,  or  other  common-law 
conveyance,  without  actual  entry  made  by  the  person  to 
whom  the  lease  is  granted.*  This  entry,  however,  is 
not  required  to  be  made  by  the  lessee  in  person,  but  may 
be  made  by  his  executor  or  administrator,  in  case  of  his 
death, ^  or  by  a  joint  tenant,  where  the  lease  runs  to  two 
or  more  tenants. '"  Although  by  giving  the  grantor  has 
donS  everything  necessary  on  his  part  to  complete  the 
contract,  so  that  he  cannot  afterwards  avoid  it,  yet  the 
estate  is  not  created  till  there  is  a  transmutation  of  the 
possession,  evidenced  by  the  actual  entry  of  the  grantee, 
which  entry  shows  the  latter's  consent,  without  which  he 

1  See  :  Post,  8  1139.  Mechanics',  etc.,  Ins.  Co.  v.  Scott, 

^  See  :  Post,  §  1139.  3  Hilt.  (N.  Y.)  550. 

»Wood  V.  HubbeU,  10  N.  Y.  479,  •>  Wilson  v.  Douglas,  3  Strobh.  (S.  C.) 

488;  L.  97; 

Crane  v.  O'Connor,  4  Edw.  Ch.  Wheeler  v.  Montefiore,   2  Q.  B. 

(N.  Y.)  409.  133,  143  ;  s.c.  43  Eng.  C.  L.  605, 

*  Becar  v.  Flues,  64  N.  Y.  518,  530 ;  609  ; 

1  Co.  Litt.  (19th  ed.)  46b.  1  Co.  Litt.  (19th  ed.)  S96b. 

»  4  Kent  Com.  (13th  ed.)  97.  »  Wood  v.  Hubbell,  10  N.  Y.  479, 

See  :  Doe  ex  d.  Rawlings,  5  Barn.  488  ; 

&  C.  Ill  ;  s.c.  11  Eng.  C.  L.389.  Ci-ane  v.  O'Connor,  4  Edw.  Ch. 

«  Becar  v.  Flues,  64  N.  Y.  518,  530  ;  (N.  Y.)  409  ; 

Trull  V.  Granger,  8  N.  Y.  115  ;  2  Bl.  Com.  144,  814 ; 

Whitney  v.  Allaire,  1  N.  Y.  805  ;  3  Co.  Litt.  (19th  ed.)  46. 

Gardner  v.  Keteltas,  3  Hill  (N.  » 1  Co.  Inst.  46b. 

Y.)  330,  333 ;  s.c.  38  Am.  Dec.  >»  Kendall  v.  Garland,  59  Mass.  (5 

637 ;  Cush.)  74. 
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cannot  be  adjudged  to  be  in  actual  possession  ;  for  this 
reason  the  law  does  not  cast  an  immediate  and  actual 
possession  on  the  lessee  until  the  lessee  enters.^  The 
execution  and  delivery  of  the  lease,  without  entry,  gives 
the  lessee  neither  possession  of  the  land  nor  property 
therein.^ 

Sec.  lliO.  Liability  for  rent  before  entry.— The  tenant 
for  years,  having  it  in  his  power  to  reduce  the  estate  to 
possession  by  actual  entry,  where  he  forbears  or  neglects 
to  make  an  entry  and  thereby  turning  his  interesse  ter- 
mini^ into  an  actual  estate,  he  will  not  be  relieved  from 
his  liability  to  the  lessor  for  rent,  in  the  absence  of  any 
fault  on  the  part  of  the  lessor.*  The  privity  of  contract 
between  the  lessor  and  lessee  is  complete  without  entry,  ^ 
and  by  the  act  of  leasing  the  lessor  does  not  agree  to  put 
the  lessee  in  actual  possession,  or  to  warrant  against  the 
acts  of  strangers.^  The  rent  to  be  paid  by  the  lessee 
becomes  due  by  the  lease,  and  does  not  depend  upon  the 
fact  of  occupation  or  enjoyment." 

Sec.  1141.  Estate  may  be  assigned  before  entry.— Where 
an  estate  for  years  is  granted  to  commence  in  futuro  ^  it 
cannot  be  executed  by  immediate  entry,  but  the  lessee 
may  assign  it  over,  and  no  intermediate  act  either  of  the 
lessor  or  of  a  stranger  can  divert  or  disturb  it  ;  because 
whoever  comes  in  possession  of  such  an  estate,   whether 

•  1  Co.  Inst.  46b  ;  Id.  51b  ;  Id.  370a  ;  2  Hilt.  (N.  Y.)  550 ; 

4  Kent  Com.  (13th  ed.)  97.  Becker  v.   De  Forest,  1  Sweeny 

^  Austin  V.  Huntsville  Coal  &  Min-  (N.  Y.)  528. 

ing  Co.,   72  Mo.   535 ;  s.c.    13  '  Gilhooley  v.  Washington,  4  N.  Y. 

Cent.  L.  J.  230.  217. 

3  See  :  A7ite,  §  1138.  See  :  Whitney  v.  AUaire,  1  N.  Y. 

*  Mechanics',  etc.,  Ins.  Co.  v.  Scott,  305,  311 ; 

2  Hilt.  (N.  Y.)  550  ;  Townsend  v.  Gilsey,  7  Abb.  Pr. 

Maverick  v.  Lewis,  3  McC.  (S.  C.)  N.  S.  59  ; 

L  316  ;  La  Farge  v.  Mansfield,  31  Barb. 

Bellasis  'v.    Burbirchie,     1    Ld.  (N.  Y.)  345  ; 

Raym   171.  Mechanics  ,  etc.,  Ins.  Co.  v.  bcott, 

'  See  :  Bellasis  v.  Burbrick,  1  Salk.  2  Hilt.  (N.  Y.)  550  • 


209; 


Mavericks.  Lewis,  3  McC.  (S.  C.) 


Salmon  v.   Smith,   1  Sandf.  203,  L.  211 ;                        ,    ,   -^    ^ 

ij   1  Williams  v.  Bosanquet,  1  Brod. 

Privity  of  estate  is  not,  liowever.  &  B.  238  ;                    x  j  -o 

See  •  Eaton  v.  Jaques,  Doug.  455,  Bellasis  v.  Burbirchie,l  Ld.Raym. 

4g]^_  171  ;  s.c.  Rep.  Temp.  Holt.  19. 

«  Mechanics',  etc.,  Ins.  Co.  v.  Scott,  »  See :  Ante,  §  1129. 
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by  right  or  wrong,  takes  it  subject  to  the  future  charge, 
which  the  lessee  may  execute  whenever  he  thinks  fit,  as 
by  a  title  prior,  and  paramount  to  all  such  intermediate 
violation  of  the  possession.  ^ 


Section  II. — How  Estates  for  Years  Created. 

Sec.  1143.  By  lease  and  devise. 

Sec.  1143.  Character  of  the  estate— A  chattel  interest. 

Sec.  1144.  Reservation  of  rent. 

Sec.  1145.  What  may  be  leased. 

Sec.  1146.  "Who  may  be  lessors. 

Sec.  1147.  Who  may  be  lessees. 

Sec.  1148.  Possession  by  lessee — Effects  of. 

Sec.  1149.  Landlord  and  tenant — Consequences  of  relation  of. 

Sec.  1150.  Tenure  of  estate  and  privity  of  parties. 

Section  1142.  By  lease  and  devise.— An  estate  for  years 
is  always  created  by  an  act  of  the  parties,  that  is,  by  a 
contract,  either  express  or  implied,  technically  called  a 
lease  ;  ^  or  by  a  devise  for  a  certain  determinate  time.^ 
Where  the  estate  is  created  other  than  by  devise,  it  may 
be  by  deed,  by  writing  not  under  seal,  or  by  parol.*  At 
common  law  an  estate  for  years  could  not  be  created  by 
parol.  By  statute  of  Charles  11.,^  commonly  called  the 
statute  of  frauds,  it  was  provided  that  all  leases  for 
more  than  three  years  "not  put  in  writing  and  signed 
by  the  parties  "  should  have  the  force  and  effect  of  estates 
at  will  only.  While  this  statute  has  been  adopted  in 
most  of  the  states  of  the  Union,  yet  in  those  states  in 
which  the  doctrine  of  tenancy  from  year  to  year  is  recog- 
nized, parol  leases  will  be  construed  to  be  tenancies  from 
year  to  year,  if  the  tenant  enters  into  possession  and 
pays    rent    under  such    lease  ;    and  in    all  the    states 

'  Hennings  v.  Barberson,  1  Lev.  45.  1  Bam.  &  C.  336  ;  s.c.   8  Eng. 

See  :  Baffin's  Case,  5  Co.  124a  ;  C.  L.  144  ; 

Wheeler  v.  Thoroughgood,  Cro.  Doe  v.  Simpson,  5  East  171  ; 

Eliz.  127  ;  s.c.  1  Leon.  118,  Kitchens  v.  Kitchens,  2  Freem. 

"i  Little  V.  Libby,  3  Me.  (3  Greenl.)  244 ;  s.c.  3  Vem.  404 ; 

343  ;  s.c.  11  Am.  Deo.  168.  Carter    v.    Bamardiston,    1    Pr. 

See :  Harris  v.  Frink,  49  N.   Y.  Wms.  509. 

24  ;  s.c.  10  Am.  Rep.  318  ;  «  Den  v.  Johnson,  15  N.  J.  L.  (3  J. 

Ante,  §  1133.  S.  Gr.)  116. 

=  See  :  Den  ex  d.  Player  v.  Nicholls,  *  29  Car.  II.,  c.  3. 
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such  a  tenant  has  a  right  to  the  statutory  notice  to 
quit.^ 

Sec.  1143.  Characterof  the  estate— A  chattel  interest.— An 
estate  for  years,  whether  created  by  act  of  the  parties  or 
by  devise,  unless  otherwise  provided  by  statute,^  has  the 
properties  simply  of  a  chattel  interest,  no  matter  how 
long  the  term  may  endure  ;  ^  and  being  but  a  chattel,  no 
livery  of  seisin  is,  or  ever  was,  necessary  for  its  creation. 

Sec.  111:4.  Eeservation  of  rent.— A  reservation  of  rent 
is  not  necessarj''  to  the  creation  of  an  estate  for  years,  ^ 
because,  from  favor  or  valuable  consideration,  the  tenant 
may  have  a  lease  without  any  render.  While  a  reserva- 
tion of  rent  is  not  essential  to  the  existence  of  the  lease- 
hold, yet  the  contract  usually  provides  for  the  reserva- 
tion of  rent  or  other  like  returns  for  the  use  of  the 
premises  ;  ^  and  the  presence  or  absence  of  the  reserva- 
tion of  rent  is,  at  times,  a  very  important  factor  in  deter- 
mining whether  a  given  paper  is  a  signed  lease  ;  and 
where  no  rent  is  reserved,  in  order  to  justify  the  con- 
struction of  the  paper  as  a  lease,  it  must  clearly  appear 
that  a  lease  was  intended,  because  the  presumption  in 
such  cases  is  that  it  is  not  a  lease. '^  In  Louisiana,  how- 
ever, the  code  requires  a  fixed  rent  as  an  essential  part 

'  See  :  Lockwood.  v.  Lockwood,  33  «  Allen  v.  Lamden,  3  Md.  379  ; 

Conn.  435  ;  Jackson  exd.  Webber  v.  Harsen, 

Ridgley  v.  StOlwell,  38  Mo.  400  ;  7  Cow.  (N.  Y.)  333  ;  s.c.  17  Am. 

Kerr  v.  Clark,  19  Mo.  133  ;  Dec.  517  ; 

Drake  v.  Newton,  33  N.  J.  L.  (3  Hunt  v.  Comstock,  15  Wend.  (N. 

Zab.)  Ill  ;  Y.)  665. 

People  ex  rel.  Kline  v.  Rickert,  8  ■■  State  v.  Page,  1  Spears  (S.  C.)  L. 

Cow.  (N.  Y.)  336  ;  408  ;  s.c.  40  Am.  Dec.  608. 

McDowall  V.   Simpson,  3  Watts  If  no  rent  or  other  return  is  reserved 

(Pa.)  134,  139  ;  s.c.  37  Am.  Dec.  on  conveying  an  estate  for  life, 

338  ;  as  where  a  tenancy  for  life  is 

Clayton  v.  Blakey,  8  Dumf .  &  E.  created  by  operation    of   law 

(8  T.  R.)  3  ;  s.c.  4  Rev.   Rep.  through  the  omission  of  words 

575.  of  inheritance  in  a  conveyance, 

^  See  :  Ante,  §  1136.  the    conventional    relation    of 

'  See  :  Ante,  %  1135.  landlord  and  tenant  does  not 

"  Field  V.  Howell,  6  Ga.  433  ;  exist,  and  the  guarantee  is  not 

Edwards  v.  Perkins,  7  Greg.  149.  within  the  principle  precluding 

*  McKissack  v.  BuUington,  37  Miss.  a  tenant  from  setting  up  any 

535  ;  defense  against  his  landlord. 

Failine  v.  Schenck,  3  Hill  (N.  Y.)  Jackson  ex  d.  Webber  v.  Harsen, 

344  ^  7  Cow.  (N.  Y.)  333  ;  s.c.  17  Am. 

See  :  'Post,  §  1163.  Dec.  517. 
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of  the  lease  ;  consequently  an  instrument  which  merely 
provides  for  a  reasonable  interest  to  be  settled  by  award 
is  not  a  lease.  ^ 

Sec.  1145.  What  may  be  leased.— In  general  terms  it 
may  be  said  that  anything  corporeal  or  incorporeal  may 
be  demised,  such  as  berries,^  farming  implements,^  fer- 
ries,* fisheries,^  flowage  of  land,*^  franchises,'^  live  stock, ^ 
mining  rights,^  ministerial  offices,^"  rights  of  common, ^^ 


'  Haughery  v.   Lee,   17  La.   Ann. 
132. 

Extraneous  circumstances  may 
fix  rent  where  a  certain  stand- 
ard has  been  fixed  by  the  lease 
itself,  as  where  it  provides  that 
it  shall  be  a  certain  per  cent, 
of  the  net  income,  or  of  the  cost 
of  the  premises. 

Municipality  No.  1  v.  New  Or- 
leans, 5  La.  Ann.  761. 
'  Freeman  v.  Underwood,   66  Me. 

329. 
^  Piatt  on  Leases,  26. 
*  Hansen  v.  Kairtley,  11  Iowa  565  ; 

Walker  v.  Tipton,  3  Dana(Ky.)  6; 

Biggs  V.  Farrell,  13  Ired.  (N.  C.) 
L.  1; 

Felton  V.  Deall,  22  Vt.  170  ;  s.c. 
54  Am.  Dec.  61  ; 

Peter  v.  Kendal,  6  Bam.  &  C. 
703  ;  s.c.  13  Eng.  C.  L.  316. 

Where  owner  of  a  farm  and  ferry 
leases  them  by  parol  for  a  year, 
the  lessee  agreeing  to  pay  as 
rent  one-half  of  the  profits  and 
proceeds  of  the  farm  and  one- 
half  of  the  receipts  of  the  ferry, 
such  lessee  is  the  tenant,  not 
the  servant,  of  tlie  owner,  and 
the  latter  is  not  liable  to  an  ac- 
tion for  injuries  caused  to  a 
third  person  by  such  tenant's 
negligence  in  the  management 
of  the  ferry. 

Felton  V.  Deall,  23  Vt.  170  ;  s.c. 
54  Am.  Dec.  61. 

The  usurper  of  a  franchise  to  run  a 
ferry  cannot  execute  a  valid 
lease  therefor.  Milton  v. 
Haden,  83  Ala.  30  ;  s.c.  70  Am. 
Dec.  533.  The  court  say  :  "  One 
who  usurps  a  franchise,  and 
makes  contracts  based  upon  it, 


cannot  enforce  such  contracts 

in  the  courts  of  the  country. 

See :    City  Council   of    Mont- 
gomery V.  Montgomery  &  W. 

Plank  Road  Co.,   31  Ala.   76, 

and  authorities  cited." 
'•  Eastham  v.  Anderson,  119  Mass. 

526; 
Commonwealth    v.  Tififany,   119 

Mass.  300 ; 
Commonwealtli  v.  Weatherhead, 

110  Mass.  175  ; 
Commonwealth  v.  Vincent,   108 

Mass.  441  ; 
Somerset  v.  Fogwell,  5  Barn.  & 

C.  875  ;  s.c.  11  Eng.  C.  L.  719. 
See :    Drink    v.    Eichtmyer,    14 

John.  (N.  Y.)  255. 
8  Provo  V.  Calder,  2  Wend.  (N.  Y.) 

519. 
'  Commissioners  of  Pilots  v.  Clark, 

33  N.  Y.  351 ; 
Mayor  v.  Mabie,  13  N.  Y.  151 ; 
Taylor  v.  Beebe,  3  Rob.  (N.  Y.) 

263; 
Somerset  v.  PogweU,  5  Barn.  & 

C.  875  ;  s.c.  11  Eng.  C.  L.  719. 
'  Triscony  v.  Orr,  49  Cal.  613  ; 
Doll  V.  Anderson,27  Cal.  348,349  ; 
Whitaker  v.   Hawley,   35    Kan. 

624  ;  s.c.  37  Am.  Rep.  277  ; 
Wyman  v.  Dorr,  3  Me.  (3  Greenl.) 

183; 
Billingsly  v.  Hersey,  2  Bulst.  5  ; 
Spencer's  Case,  5  Co.  17  ; 
Emmott  V.  Cole,  Cro.  Eliz.  355  ; 
Wood  V.  Ash,  Godb.  113  ; 
Wood  V.  Foster,  1  Leon.  43. 
»  Brainerd  v.  Arnold,  27  Conn.  617, 

627; 
Burr  V.  Spencer, '26  Conn.  163; 

s.c.  68  Am.  Deo.  379  ; 
Harlow  v.   Lake    Superior  Iron 

Co.,  36  Mich.  105  ; 


'»  Russell's  Case,  Cro.  Jac.  17  ; 
Veale  v.  Pry  or,  Hardr.  351,  357 


ScliellingerD.Blackerly,lVes.346. 
"  Sury  V.  Brown,  Latch  99. 
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rights  of  herbage,^  rights  of  way,^  timber,^  tolls,*  tur- 
pentine trees,^  water  rights,^  wharfage,'  and  the  like. 
While  it  is  true,  that  there  may  be  a  lease  for  years  of 
goods  and  chattels,*  as  where  animals  and  other  personal 
property  are  leased  by  a  single  instrument  for  an  amount 
in  gross,  and  the  personalty  is  a  substantial  part  of  the 
property  leased  ;  ^  yet  it  may  be  stated  as  a  general  rule 


Aiistin  V.  Huntsville  C.  &  M.  Co., 

73  Mo.  535 ; 
McKee  v.  Brooks,  20  Mo.  526  ; 
Shaw  V.  Wallace,  25  N.  J.  L.  (1 

Dutch,)  453,  454 ; 
Gilmore  v.  Ontario  Iron  Co.,  22 

Hun  (N.  Y.)  391,  afl'd  86  N.  Y. 
•   455; 
Burgner  v,  Humphrey,  41  Ohio 

St,  340  ; 
Briclc  Co.  V.  Pond,  38  Ohio  St. 

65; 
Winton  V.  Cornish,  5   Ohio  St. 

477; 
MoJiroo  V,  Arnistrong,  36  Pa.  St. 

307; 
Chicago,  etc.,  Co.  v.  U.  S.  Coal 

&  Iron  Co.,  57  Pa.  SL  83; 
Tiley  v.  Moyers,  43  Pa.  St.  404  ; 
Kier  v.  Peterson,  41  Pa.  St.  357  ; 
Harlan  v,  Lehigh  Coal  Co.,  35  Pa. 

St.  387  ; 
Spencer  v.  Kuuile,  3  Grant  Cas. 

(Pa.)  406 ; 
Barker  v.   Dale,   3  Pittsb.   (Pa.) 

190; 
Massot  V.  Moses,  3  S.  C.  168  ;  s.c. 

16  Am.  Rep.  697  ; 
United  States  v.  Gratiot,  39  TJ,  S. 

(14  Pet.)  526  ;  bk.  10  L.  ed.  573. 
'  Freeman,  v.  Underwood,  66  Me. 

329; 
Hill  V.  Barry,  Hayes  &  J.  688  ; 
Sury  V.  Brown,  Latch  99  ; 
Tottel  V.  Howell,  Noy  54. 
'  Osbom  V,  Wise,  7  Cromp.   &  P. 

761; 
Newark  v.  Branding,  3  Swanst. 

99; 
Washb.  Eas.  (4th  ed.)  257. 
'  Moring  v.  Wai'd,  5  Jones  (N.  C.) 

L.  373. 
■•  Oldroyd  v.  Crarapton,  4  Bing.  N. 

C.  24 ;  s.c.  33  Eng.  C.  L.  577  ; 
Harris  v.  Morris,  10  Mees.  &  W. 

260; 
Brigland  v.  Shafter,  5  Mees.  & 

W.  375  ; 
Walker  v.  Richardson,  3  Mees.  & 

W.  882. 
»  Lewis  V.  McNatt,  65  N.  C.  63  ; 


Rooks  V.  Moore,  1  Busbee  (N.  C.) 

L.  1  ;  s.c.  57  Am.  Dec.  569  ; 
Graham  n.  Houston,  4  Dev.  (N. 

C.)  L.  232. 
«  Swift  V.  Goodrich,   70  Cal.  103  ; 

S.C,  11  Pac.  Rep,  561 ; 
■Smith  V.  Simons,  1  Root  (Conn.) 

318  ;  S.C.  1  Am.  Dec.  48  : 
Wabash  Canal  v.  Brett,  25  Ind. 

409; 
Holtenbeot    v.    McDonald,     112 

•Mass.  247; 
Sibley  v.  Hoar,  70  Mass,  (4  Gray) 

232; 
People's  Ice  Co.  v.  Steamer  Ex- 
celsior, 44  Mich.   220 ;  s.c.   38 

Am.  Rep.  246 ;  6  N.  W.  Rep. 

636; 
Morrill  v.   Mackman,   24   Mich. 

279; 
Morris  v.  Showerman,  3  Doug. 

(Mich.)  16 ; 
Page  V.  Kinsman,  43  N.  H.  328  ; 
McKelway  v.  Cook,  4  N.  J.  Eq. 

(3  H  W.  Gr.)  103  ; 
Society  v.  Haight,  1  N.  J.  Eq.  (1 

Saxt.)  793  ; 
Provost  V.  Calder,  3  Wend.  (N. 

Y.)  517; 
Noonan  v.  Orton,  4  Wis.  335. 
'  Smith  V.  Simons,  1  Root  (Conn.) 

S18  ;  s.c.  61  Am.  Dec.  48  ; 
Mayor  v.  Mabie,  3  N.  Y.  151 ; 
Wallace  v.  Headley,  33  Pa.   St. 

106. 
A  riparian  owner  may  not  lease  a 

right  to  moor  rafts  in  a  naviga- 
ble public  highway. 
Moore  v.  Jackson,  3  Abb.  (N.  Y.) 

N.  C.  311. 
8  See :    Whitaker    v.    Hawley,    25 

Kan.   674;    s.c.   37  Am.   Rep. 

277; 
Mickle  V.  Miles,  31   Pa.  St.   20; 

s.c.  1  Grant  Cas.  (Pa.)  320. 
"  Dickenson  v.  Harris,  48  Ark.  355  ; 

s.c.  3  S.  W.  Rep.  58  ; 
Griffiths  w.Henderson,49  Cal.566  ; 
Lathrop  v.  Clewis,  62  Ga.  289  ; 
Billings  V.   Tucker,  73  Mass.  (6 

Gray)  368 ; 
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that  in  the  creation  of  the  estate  under  consideration, 
only  such  property  may  be  leased  as  at  common  law 
might  have  passed  by  livery  of  seisin  ;  that  is,  corporeal 
hereditaments,  such  as  lands,  houses,  and  the  like.  Thus 
it  has  been  said  that  a  widow's  right  to  have  dower 
assigned  to  her  is  not  such  an  estate  as  can  be  the  subject 
of  a  lease  ;  ^  neither  can  land  be  leased  which  is  situated 
within  a  government  reservation,^  or  to  which  the  lessor 
has  only  a  pre-emption  right.  ^  At  common  law  lands 
held  adversely  to  the  lessor  could  not  be  leased.  There 
are  some  incorporeal  hereditaments  to  which  this  estate 
attaches  incidentally,  such  as  a  right  of  flowage  of  the 


Whitoomb  v.  Tower,  53  Mass.  (13 
Met.  487 ; 

Bean  v.  Edge,  84  N.  Y.  570  ; 

Fay  V.  Holloran,  35  Barb.  (N.  Y.) 
295; 

Allen  V.  Culver,  3  Den.  (N.  Y.) 
284; 

Armstrong  v.  Cummings,  58 
How.  Pr.  (N.  Y.)  331 ;  s.c.  20 
Hun  (N.  Y.)  318  ; 

Carpenter  v.  Griffin,  9  Paige  Ch. 
(N.  Y.)  310 ; 

Zule  V.  Zule,  24  Wend.  (N.  Y.) 
76; 

Sutliff  V.  Atwood,  15  Ohio  St. 
186; 

Jones'  Admrs.  ■;;.  Smith,  14  Ohio 
St.  606 ; 

Mickie  v.  Miles,  31  Pa.  St.  20  ; 
s.c.  1  Gratt.  Cas.  (Pa.)  320  ; 

Moulton  V.  Moore,  56  Vt.  700  ; 

Hickok  V.  Buck,  22  Vt.  149  ; 

SwUt  V.  Moseley,  10  Vt.  208  ; 

Williams  v.  Howard,  3  Munf. 
(Va.)  277 ; 

Mickie  v.  Lawrence,  5  Eand.  (Va.) 
571; 

Farrant  v.  Thompson,  5  Barn.  & 
Aid.  826  ;  s.c.  7  Eng.  C.  L.  449  ; 

Collins  V.  Harding,  Cro.  Eliz.  606, 
623; 

Newman  v.  Anderton,  2   N.  E. 
234. 
'  Croade  v.  Ingraham,  80  Mass.  (13 
Pick.)  33,  35. 

The  court  say  :  "  A  release  must 
operate  presently  and  abso- 
lutely. But  it  is  quite  clear 
that  it  was  not  the  intention  of 
the  plaintiff  to  relinquish  her 
right  forever,  but  to  transfer 
the  use  of  it,  or,  to  speak  more 
accurately,  to  forbear  the  exer- 


cise of  it,  for  a  term  of  years,  at 
the  expiration  of  which  it  was 
to  revert  to  her.  Nor  does  the 
doctrine  of  estoppel  or  the  max- 
im of  nil  habuit  in  tenementis 
apply.  Here  it  appears  on  the 
face  of  the  instrument  itself, 
that  the  plaintiff  intended  to 
transfer  to  Jabel  Ingraham,  by 
the  instrument  called  a  lease, 
all  the  right  which  she  had  to 
have  dower  ;  and  it  is  a  general 
rule  governing  the  docti'ine  of 
estoppel,  that  where  the  truth 
appears  on  the  face  of  the  in- 
strument itself,  upon  which 
the  estoppel  is  alleged  to  arise, 
no  estoppel  is  wrought  as  to  the 
fact  thus  appearing.  Here  it 
appears  by  the  instrument  it- 
self, that  the  subject-matter  of 
the  contract  was  a  right  to 
have  dower  assigned  on  the 
one  side,  and  as  a  compensation 
therefor  an  annual  payment 
on  the  other ;  and  therefore 
whatever  the  parties  called  it, 
and  whatever  might  be  their 
view  of  its  legal  character  and 
effect,  it  must  be  deemed  to  be 
a  personal  contract  on  both 
sides  ;  no  leasehold  interest  was 
created  and  no  rent  reserved. 

'  Uhlig  V.    Garrison,   2    Dak.    71  ; 
s.c.  2  N.  W.  Pep.  253  ; 
Dupas  V.  Wassell,  1   Dill.  C.  C. 
213  ;  s.c.  Fed.  Cas.  No.  4183. 

^  Bowers  v.  Higbee,  9  Mo.  259. 

^  Crary  v.  Goodman,  22  N.  Y.  170  ; 
Hay  V.  Cumberland,  25  Barb.  (N. 

Y.)  594  ; 
Bailey  v.  TyiTell,  3  Ball.   &  B. 
358. 
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lessor's  lands/  a  right  of  way  appertaining  to  leased 
lands, '^  a  right  of  wharfage/  and  the  like. 

Sec.  114:6.  Who  may  be  lessors.— In  the  creation  of  an 
estate  for  years,  all  persons  who  are  competent  to  enter 
into  contracts  may  become  lessors.*  As  in  the  case  of 
other  contracts,  in  the  absence  of  a  statute  controlling-, 
leases  executed  by  infants  or  insane  persons  are  voidable 
merely  and  not  void  absolutely.^  In  the  case  of  infants, 
until  avoided,  the  grantee  holds  the  legal  estate.^  To 
disaffirm  the  infant's  lease  requires  some  positive  act  on 
his  part ;  but  it  may  be  ratified  by  slight  circumstances, 
or  even  by  inaction,  in  some  instances.  Where  the  lessor 
has  taken  possession  under  the  lease,  it  is  thought  that 
a  re-entry  by  the  infant  is  necessary  ; '  but  that  where 


'  Provost  V.   Calder,   3  Wend.  (N. 

y.)  517. 
'  Washburn's  Easements  (4th  ed.) 

357. 
'  Smith  V.  Simonds,  1  Root  (Conn.) 

318  ;  s.c.  1  Am.  Dec.  48  ; 
Mayor  v.  Mabie,  3  N.  Y.  151 ; 
Wallace  v.  Headley,  23  Pa.   St. 

106. 
*  See :  Post,  §  1171. 
^  See :  KUne  v.  Beebe,  6  Conn.  494; 
Kendall  v.  Lawrence,   39  Mass. 

(32  Pick.)  540  ; 
Worcester  v.  Eaton,  30  Mass.  (13 

Pick.)    371,   375  ;    s.c.   7  Am. 

Dec.  155  ; 
Eoberts  v.  Wiggin,  1   N.  H.   73  ; 

s.c.  8  Am.  Dec.  38  ; 
Eoof  V.  Stafford,  7  Cow.  (N.  Y.) 
■  179  ;  B.C.  9  Cow.  (N.  Y.)  626  ; 
Jackson  ex  d.  Wallace  v.  Car- 
penter, 11  John.  (N.  Y.)  539  ; 
Bool  V.  Mix,  17  Wend.   (N.  Y.) 

119  ;  s.c.  31  Am.  Dec.  285  ; 
Brake  v.  Ramsay,  5  Ohio  251 ; 
Scott  V.  Johnson,  5  Heisk.  (Tenn.) 

614,  634 ; 
Scott  V.  Buchanan,  11  Humph. 

(Tenn.)  468  ; 
Langford    v.   Frey,    8    Humph. 

(Tenn.)  443,  446  ; 
McGan  v.  Marshall,   7  Humph. 

(Tenn.)  121,  125  ; 
McWinn  v.  Richmonds,  6  Yerg. 

(Tenn.)  9,  18  ; 
Tucker  v.  Moorland,  35  IT.  S.  (10 

Pet.)  58  ;  bk.  9  L.  ed.  345  ; 
Zouch  V.  Parsons,  3  Burr  1806  ; 
2  Co.  Litt.  (19th  ed.)  308a ; 


Cecil  V.  Salisbury,  2  Vern.  225  ; 

Franklin  v.  Thornbury,  1  Vern. 
132. 

Bronson,  J.,  says,  in  Bool  v.  Mix, 
17  Wend.  (N.  Y.)  119,  130 ;  s.c. 
31  Am.  Dec.  285,  290,  that  in 
Jackson  ex  d.  Brayton  v.  Bur- 
chin,  14  John.  (N.  Y.)  124,  a 
doubt  was  suggested  whether 
a  deed  of  bargain  and  sale  by 
an  infant  was  not  absolvitely 
void ;  but  the  decision  turned 
on  another  question. 
6  See  :  Kline  v.  Beebe,  6  Conn.  494  ; 

Lawson  v.  Lovejoy,  8  Me.  (8 
Greenl.)  405  ;  s.c.  23  Am.  Dec. 
526; 

Porter  u  Bleiler,  17 Barb.  (N.  Y.) 
153; 

Whetmore  v.  Kissam,  3  Bosw. 
(N.  Y.)  321,  327  ; 

Gillett  V.  Stanley,  1  Hill  (N.  Y.) 
121   125  ' 

Van  Nostrand  v.  Wright,  Hill  & 
D.  (N.  Y.)  263  ; 

Mcllvane  v.  Kadel,  30  How.  Pr. 
(N.  Y.)  193,  194  ;  s.c.  3  Rob.  (N. 
Y.)  429,  431  ; 

Dominick  v.  Michael,  4  Sandf. 
(N.  Y.)  374,  449  ; 

Guthrie  v.  Murphy,  4  Watts 
(Pa.)  80  ;  s.c.  28  Am.  Deo.  681 ; 

Wheaton  v.  East,  5  Yerg.  (Tenn.)  . 
41  ;  s.c.  26  Am.  Dec.  351  ; 

Cecil  V.  Salisbury,  2  Vern.  225  ; 

Franklin  v.  Thornbury,  1  Vern. 
132. 
I  Wild     and    vacant    lands. — Except 
where  the  land  demised  is  wUd 
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possession  has  not  been  taken,  a  simple  deed,  without 
formal  prior  entry  to  gain  seisin,  will  be  sufficient.^ 
Where  a  lease  is  executed  by  a  person  non  compos  mentis, 
like  the  contract  of  an  infant,  it  is  voidable  only,^  where 


and  vacant,  in  which  case  a 
deed,  without  entry,  would  ope- 
rate as  a  disafflrmance. 

See  :  Whitney  v.  Dutch,  14  Mass. 
457,  463  ;  s.c.  7  Am.  Dec.  329  ; 

Worcester  v.  Eaton,  13  Mass.  371 ; 

Eoberts  v.  Wiggin,  1  N.  H.  73  ; 
s.c.  8  Am.  Dec.  38 ; 

Bool  V.  Mix,  17  Wend.  (N.  Y.) 
119  ;  s.c.  31  Am.  Dec.  385,  ex- 
plaining : 

Jackson  ex  d.  Brayton  v.  Bur- 
chin,  14  John.  (N.  Y.)124; 

Murray  v.  Shanklin,  4  Dev.  &  B. 
(N.  C.)  L.  289  ; 

Tucker  v.  Moorland,  85  U.  S.  (10 
Pet.)  58  ;  bk.  9  L.  ed.  345. 
'  See  :  Jackson  ex  d.   Brayton  v. 
Burchin,  14  John.  (N.  Y.)  134; 

Jackson  ex  d.  Wallace  v.  Carpen- 
ter, 11  John.  (N.  Y.)  539  ; 

Cresinger  v.  Welch,  15  Ohio  156 
193; 

Drake  v.  Eamsay,  5  Ohio  351 ; 

Scott  V.  Buchanan,  11  Humph. 
(Tenn.)  468  ; 

Tucker  v.  Moorland,  35  U.  S.  (10 
Pet.)  58  ;  bk.  9  L.  ed.  345. 
^  See :  Somers  v.  Pumphrey,  24  Ind. 
•ool ; 

Grouse  v.  Holman,  19  Ind.  330  ; 

AUen  V.  Berryhill,  27  Iowa  545  ; 

Breckenridge  v.  Ormsby,  1  J.  J. 
Marsh.  (Ky.)  286  ; 

Wall  V.  HiU's  Heirs,  1  B.  Men. 
(Ky.)  590;  s.c.  86  Am.  Deo. 
578; 

Hovey  v.  Hobson,  53  Me.  453  ; 

Hovey  v.  Chase,  53  Me.  304  ;  s.c. 
83  Am.  Dec.  514; 

Brown  v.  Hodgdon,  31  Me.  67  ; 

Chew  V.  Bank  of  Baltimore,  14 
Md.  299 ; 

Key  V.  Davis,  1  Md.  32  ; 

Howe  V.  Howe,  99  Mass.  88  ; 

Carriers.  Sears,  86  Mass.  (4  Allen) 
336; 

Gibson  v.  Sopier,  72  Mass.  (6 
Gray)  279,  283;  s.c.  66  Am. 
Dec.  414 ; 

Bond  V.  Bond,  89  Mass.  (7  AUen) 
J- » 

Arnold  v.  Richmond  Iron  Works, 
67  Mass.  (1  Gray)  434 ; 

Allis  V.  Billings,  47  Mass.  (6  Met.) 


415  ;  s.c.  39  Am.  Dec.  744 ; 

HaUett  V.  Oakes,  55  Mass.  (1 
Cush.)  296,  298  : 

Wait  V.  Maxwell,  23  Mass.  (5 
Pick.)  217;  s.c.  16  Am.  Dec. 
391  ; 

Fitzgerald  v.  Beed,  17  Miss.  (9 
Smed.  &  M.)  94 ; 

Ingraham  v.  Baldwin,  9  N.  Y. 
45; 

Jackson  ex  d.  CaldweU  v.  King, 
4  Cow.  (N.  Y.)  301  ;  s.c.  15  Am. 
Dec.  854 ; 

Jackson  ex  d.  Merritt  v.  Gumaer, 
2  Cow.  (N.  Y.)  553  ; 

Eichardson  v.  Strong,  13  Ired. 
(N.  C.)  L.  106  ;  s.c.  55  Am.  Dec. 
430; 

Cole  V.  Cole,  5  Sneed  (Tenn.)  57, 
63; 

Elston  V.  Jasper,  45  Tex.  409. 

Deed  of  a  lunatic,  at  common  law,  was 
void. 

Eogers  v.  Walker,  6  Pa.  St.  371 ; 
s.c.  47  Am.  Dec.  470  ; 

Matter  of  Desilver,  5  Eawle  (Pa.) 
Ill  ;  s.o.  28  Am.  Dec.  645. 

In  Eogers  v.  Walker,  6  Pa.  St. 
371 ;  s.c.  47  Am.  Dec.  470,  the 
court  say  :  "Since  the  time  of 
Thompson  v.  Leach,  Carth. 
435;  s.c.  2  Salk.  427,  it  has 
been  held  that  a  lunatic's  con- 
veyance, executed  by  sealing 
and  delivery  of  it  only,  is  abso- 
lutely void  as  to  third  parties, 
and  why  not  void  as  to  the 
grantor?  It  is  said  not  to  be 
so  for  the  very  unphilosophic 
reason  that  the  law  does  not 
allow  him  to  stultify  himself — 
an  early  absurdity  of  the  com- 
mon law  which  was  exploded 
with  us  by  Bensell  v.  Chancel- 
lor, 5  Whart.  (Pa.)  871  ;  s.c.  84 
Am.  Dec.  561,  in  which  it  was 
held  that  the  grantor  may 
avoid  the  deed  by  showing  that 
he  was  insane  when  it  was  exe- 
cuted. Though,  for  feudal  rea- 
sons,a  lunatic's  feofifment  is  not 
void  but  voidable,  and  though 
the  statute  of  1715  gives  to  re- 
corded conveyances  the  force 
and  effect    of    a  feoffment," 
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the  unsoundness  of  his  mind  was  unknown  to  the  other 
party,  no  advantage  was  taken  of  him,i  and  the  insane 
person  is  not  under  guardianship, ^  because  the  acts  of 
hmatics  and  infants  are  analogous  and  subject  to  the 
same  rules.  ^ 

Leases  by  married  women  are  void,  except  where 
they  relate  to  their  own  sole  property,  over  which  they 
have  absolute  control,  and  by  chancery  or  the  statute  of 
the  state  in  which  they  live  are  authorized  to  deal  there- 
with as  femes  sole.* 

Leases  executed  by  a  person  who  is  so  intoxicated  as 
to  not  understand  the  meaning  of  the  writing  or  the 
effect  of  the  instrument  may  be  avoided  by  him.^  A 
lease  obtained  by  fraud  is  voidable  by  the  party  de- 
frauded ^  where  he  acts  promptly  in  rescinding  the  con- 
tract ;  ^  but  leases  obtained  by  duress  are  voidable,  and 
not  absolutely  void.® 

Sec.   114T.  Who  may  be  lessees.— In  general  terms  any 


for  the  giving  of  possession 
and  seisin,  "  yet  it  was  held  in 
McKee  v.  Pfout,  3  U.  S.  (3  Dall.) 

486  ;  bk.  1  L.  ed.  690,  and  In  re 
Desilver,  5  Rawle  (Pa.)  Ill ;  s.c. 
28  Am.  Dec.  645,  that  the  in- 
tent was  more  than  to  dispense 
with  actual  liver}',  and  not 
to  give  seisin  transferred  its 
feudal  qualities  and  conse- 
quences. 

Lease  ot  a  deaf  and  dxunb  person  is 

not  void. 
Brown  v.  Brown,  3  Conn.  299  ; 

s.c.  8  Am.  Dec.  187. 
■  Seaver    v.   Phelps,   28    Mass.   (11 

Pick.)  304  ;   s.c.   23  Am.  Dec. 

372  * 
Dane  'v.  Kirkwall,  8  Car.  &  P. 

679;  s.c.  34Eng.  C.  L.  958; 
Beavan  v.   McDonnell,   9  Exch. 

309; 
Moulton  V.  Cramroux,  3  Exch. 

487  ;  s.c.  4  Exch.  17. 

'  See  :  Somers  v.  Pumphrey,  24Ind. 

231,  238  ; 
Hovey  v.   Hobson,   53  Me.   451, 

456 ;  s.c.  89  Am.  Dec.  705  ; 
Thompson  v.  Leach,  3  Mod.  296, 

310. 
Xunatic       under       guardianship. — 

Where     under    guardianship, 


the  deed  of  a  lunatic  is  abso- 
lutely void. 
Hovey  v.  Hobson,  53  Me.   451 ; 

s.c.  89  Am.  Dec.  705  ; 
Wait    V.  Maxwell,   22    Mass.   (5 
Pick.)  219 ;  s.c.  16  Am.   Dec. 
391. 
'  Hovey  v.  Hobson,  53  Me.  451  ;  s.c. 
89  Am.  Dec.  705  ; 
Ingraham  v.  Baldwin,  9  N.  Y. 
45. 
■•  Murray   v.    Emmons,   19    N.   H. 
483. 
See  :  Cliild  v.  Sampson,  117  Mass. 

62; 
Mellev  V.  Casey,  99  Mass.  241 ; 
Prevot  V.  Lawrence,  51  N.  Y.  219. 
'  Gore  V.  Gibson,   13  Mees.  &  W. 

623. 
'  See  :  Post,  §  (Fraud  in  procuring 

lease). 
'  McCartee  v.  Ely,  4  E.  D.  Smith 
(N.  Y.)  375. 
The  contract  must  be  rescinded 
and  the  consideration  returned 
within  a  reasonable  time  after 
discovering  the  fraud. 
Bassett  v.  Brown,  105  Mass.  551  ; 
Bartlett  v.  Brake,  100  Mass.  174  ; 
s.c.  1  Am.  Rep.  101. 
8  AVorcester  v.  Eaton,  13  Mass.  371 ; 
s.c.  7  Am.  Dec.  155. 
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one  may  be  a  lessee,  even  though  they  may  not  be  capable 
of  entering  into  covenants  as  such  lessee.  Thus  drunk- 
ards/ femes  covert,"^  infants,^  lunatics,  and  the  like* 
may  be  lessees. 

Sec.  1148.  Possession  by  lessee— Effects  of.— The  effect 
of  the  lessee  taking  possession  of  the  leased  premises 
under  a  written  lease  is  to  effectually  divest  the  lessor 
of  the  possession.  For  the  time  being  the  lessee's  title  is 
paramount,  and  the  lessor  will  not  be  able  to  maintain 
trespass  against  a  stranger  who  enters  upon  the  premises 
and  cuts  down  trees,  or  takes  up  and  carries  away  ores, 
even  though  the  lessee  is  restricted  from  doing  such  acts.^ 
The  lessee  may  maintain  trespass  for  trees  cut  by  a 
stranger,  but  the  owner  of  the  inheritance  will  be  confined 
to  an  action  to  recover  the  value  thereof.^  If  the  lessee 
excepts  the  trees  and  the  minerals  in  his  lease,  however, 
and  they  did  not  pass  with  the  land,  he  may  maintain 
trespass  for  cutting  the  one  or  digging  the  other.'' 

Sec.  1149.  Landlord  and  tenant — Consequences  of  relation 
of.— When  the  lease  has  been  delivered  and  accepted,  and 
the  lessee  has  entered  into  possession  of  the  leased  prem- 
ises under  the  terms  of  the  lease,  this  establishes  a  relation 
between  the  parties  known  to  the  law  as  that  of  landlord 
and  tenant,  and  the  lessor  and  lessee  thereby  become 
bound,  by  reason  of  privity  of  estate,  one  to  the  other  in 
respect  to  the  covenants  implied  in,  and  the  duties  pre- 
scribed by,  law,  as  incident  to  that  relation,  and  are 
bound  by  privity  of  contract  in  respect  to  covenants  in 
the  lease.^  The  obligations  raised  by  implication  of  law 
exist  no  longer  than  the  relation  of  landlord  and  tenant 
continues  ;   but  the  reciprocal    obligations  created    and 

'  1  Co.  Litt.  (19th  ed.)  2b.  Keyse  v.  Powell,  2  Ellis  &  B.  132  ; 

■'  1  Co.  Litt.  (19th  ed.)  3a.  s.c.  75  Eng.  C.  L.  132. 

3  Where  hiring  is  considered  in  law  «  Burnett  v.  Thompson,  6  Jones  (N. 

as  necessary,  the  infant  will  be  C.)  L.  210,  213. 

bound  to  pay  rent.  'See:    Schermerhorn   v.   Buell,   4 

Low  V.  Griffith,  1  Scott  458.  Den.  (N.  Y.)  422  ; 

*  1  Co.  Litt.  (19th  ed.)  2b.  Van  Rensselaer  v.  Van  Rensse- 

'  See  :  Geeber  v.  Kleckner,  2  Pa.  laer,  9  John.  (N.  Y.)  377  ; 

St.  289 ;  Reynolds    v.   Williams,    1    Tex. 

Lewis  V.  Branthwaite,  2  Barn.  &  311. 

Ad.  437  ;  s.c.  22  Eng.  C.L,186  ;  » 1  Cruise  Real  Prop.  (4th  ed.)  223. 
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duties  imposed  by  the  terms  and  provisions  of  the  lease, 
resting  upon  the  privity  of  contract,  survive  the  disso- 
lution of  the  relation  of  landlord  and  tenant. 

Sec.  1150.  Teinire  of  estate  and  privity  of  parties.— There 
is  a  tenure  between  the  lessor  and  his  lessee  for  years, 
to  which  fealty  is  incident ;  and  also  privity  of  estate 
between  them. 


1 


Section  III.— The  Lease. 

Sec.  1151.  Definition. 

Sec.  1153.  Lease  and  agreement  to  lease. 

Sec.  1153.  Lease  as  affected  by  statute  of  frauds. 

Sec.  1154.  Same — Parol  lease  to  commence  m /ittero. 

Sec.  1155.  Same — Memoi'andum  in  writing. 

Sec.  1156.  Proper  words  to  create  a  lease. 

Sec.  1157.  Form  of  instrument. 

Sec.  1158.  Must  be  for  fixed  term. 

Sec.  1159.  Same — Length  term  may  run. 

Sec.  1160.  Same — Computing  time. 

Sec.  1161.  Same — Same — Optional  number  of  years. 

Sec.  1162.  Same — Eenewable  forever. 

Sec.  1163.  Rent  reserved. 

Sec.  1164.  Parol  lease. 

Sec.  1165.  What  lease  embraces. 

Sec.  1166.  Same — On  demise  of  part  of  premises. 

Sec.  1167.  Acceptance  of  lease. 

Sec.  1168.  Entry — Statute  of  uses. 

Sec.  1169.  Same — Effect  of  execution  and  delivery  without. 

Sec.  1170.  "When  lease  takes  effect. 

Sec.  1171.  Who  may  make  a  lease.  ' 

Sec.  1172.  Same — Agents. 

Sec.  1173.  Same — Corporations. 

Sec.  1174.  Same — Executors  and  administrators. 

Sec.  1175.  Same — Guardians. 

Sec.  1176.  Same — Husband  and  wife. 

Sec.  1177.  Same — Joint  tenants  and  tenants  in  common. 

Sec.  1178.  Same — Mortgagor. 

Sec.  1179.  Same — Mortgagee. 

Sec.  1180.  Same— Municipal  corporation. 

Sec.  1181.  Same— Partners. 

Sec.  1182.  Same — Persons  under  disability— 1.  Infants. 

Sec.  1183.  Same— Same— 3.  Limatics. 

1  Lausman  v.  Drahos,  10  Neb.  173  ;  5  Neb.  295,  300  ; 

s.c.  4  N.  W.  Rep.  956  ;  3  Co.  Litt.  (19th  ed.)  93a. 

Thrall  v.  OmaJia  Hotel  Company, 
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Sec.  1184.  Same — Same — 3.  Married  women. 

Sec.  1185.  Same — Public  officers. 

Sec.  1186.  Same — Receivers. 

Sec.  1187.  Same — Trustees. 

Sec.  1188.  Same — Under  powers. 

Sec.  1189.  Lessor's  exceeding  power. 

Sec.  1190.  Ratification  of  lease. 

Sec.  1191.  Signing  lease. 

Sec.  1192.  Same — Mode  of  signing  by  agent. 

Sec.  1193.  Sealing  instrument — Effect. 

Sec.  1194  Fraud  in  procuring  execution  of  lease. 

Sec.  1195.  Record  of  lease. 

Sec.  1196.  Presumption  of  lease. 

Sec.  1197.  Construction  of  lease. 


Section  1151.  Deflnitlon.— A  lease  which  will  create  the 
conventional  relation  of  landlord  and  tenant,  whether 
for  years  or  otherwise,  is  a  contract  for  the  possession 
and  profits  of  lands  and  tenements  for  a  definite  and 
ascertained  time,  with  a  recompense  of  rent  or  other  in- 
come ;  or  a  conveyance  to  one  for  life,  or  for  years,  or 
at  will,  with  a  reservation  of  rent  or  like  return,^  but 
always  for  a  less  term  than  the  lessor  has  in  the  premises  ; 
for  if  it  be  for  the  whole  interest,  it  is  properly  an  assign- 
ment and  not  a  lease. ^    A  writing  by  which  a  right  is 


'  See  :  Folden  v.  State,  13  Neb.  328 ; 
s.c.  14N.  Y.  412; 

Jackson  u  Harsen,  7  Cow.  (N.  Y.) 
323  ;  s.c.  17  Am.  Dec.  517  ; 

Strong  V.  Skinner,  4  Barb.  (N. 
Y.)  546,  558  ; 

VoorheesD.  Presbyterian  Church, 
5  How.  Pr.  (N.  Y.)  71 ; 

Moring  ■;;.  Ward,  5  Jones  (N.  C.) 
L.  372  ; 

Calton  V.  Hilley,  14  Pa.  St.  286  ; 

Mitchell  V.  Commonwealth,  37 
Pa.  St.  187  ; 

State  V.  Page,  1  Spears  (S.  C.)  L. 
408  ;  s.c.  40  Am.  Dec.  608  ; 

Harker  v.  Birkbeok,  1  Burr. 
1556. 

See,  also  :  Post,  %  1161. 
'  1  Broom  &  Hadley  Com.  506. 

In  Hortli  Carolina  a  lease  for  years 
has  been  defined,  in  Moring  v. 
Ward,  5  Jones  (N.  C.)  L.  372, 
as  "a  contract  by  which  one 
agrees,  for  a  valuable  consider- 
ation, called  rent,  to  let  another 
have  the  occupation  of  and 
profit  of  land  for   a   definite 


time."  But  this  definition, 
while  correctly  describing 
most  of  the  leases  for  years  in 
tliis  country,  is  not  strictly 
accurate,  for  the  reason  that 
rent  is  not  absolutely  necessary 
to  the  existence  of  a  lease ;  be- 
cause a  tenant  may  have  an 
estate  for  years  without  any 
render,  and  a  seal  upon  the 
instrument  creating  it  will  im- 
port a  consideration. 

See  :  Post,  §  1163. 

In  Pennsylvania  the  Supreme  Court 
say,  in  tlie  case  of  Calton  v. 
Hilley,  14  Pa.  St.  386,  that  a 
lease  is  properly  a  conveyance 
of  any  land  or  tenements  in 
consideration  of  rent  or  other 
annual  recompense,  though 
doubtless  a  return  or  recom- 
pense in  gross  would  be  suffi- 
cient. 

In  South  Carolina,  it  is  said,  in 
State  V.  Page,  1  Spears  (S.  C.) 
L.  408  ;  s.c.  40  Am.  Dec.  608, 
610,  that  the  definition  given 
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given  to  flow  lands  for  a  number  of  years  is  a  lease  ;  - 
and  a  writing  acknowledging  the  receipt  of  a  specified 
amount  of  money  in  payment  of  a  certain  described  sand- 
bar for  one  year,  with  ' '  the  exclusive  right  to  all  gravel 
and  sand  for  the  year  above-named  and  excluding  all 
other  parties  from  said  premises,"  is  a  lease  and  not  a 
mere  license.^ 


Sec.  1152.  Lease  and  agreement  to  lease.— The  fact  that 
there  are  leases  in  which  the  words  at  first  sight  seem  to 
be  mere  agreements  for  a  lease,^  it  sometimes  becomes 


in  the  note  to  13  Petersd.  Abr. 
93  is  about  as  accurate  as  any 
which  we  can  have.  This 
definition  is  as  follows:  "A 
lease  for  years  is  a  contract 
between  the  lessor  and  tlie 
lessee,  by  which  tlie  lessor  con- 
tracts to  grant  the  possession 
and  enjoyment  of  land,  or 
rather  hereditaments  of  a  de- 
misable nature,  for  a  period  of 
yeai-s  certain ;  and  in  most 
cases  the  lessee  agrees  to  render 
to  the  lessor  a  rent  in  money, 
or  any  other  kind  of  payment, 
at  the  end  of  stated  periods  of 
a  year  or  more,  during  the 
term.  Bent  is  not  essential  to 
the  contract,  because,  fi'om 
favor,  or  from  valuable  con- 
sideration given  to  the  lessor  at 
the  time  of  making  the  lease, 
a  lease,  beneficial  in  its  nature 
to  the  lessee,  may  be  made 
without  reserving  any  rent." 

'  Smith  V.  Simons,  1  Eoot  (Conn.) 
318  ;  s.c.  1  Am.  Dec.  48. 

«  Haywood  v.  Fulmer  (Ind.),  33  N. 
E.  Eep.  574 ;  s.c.  18  L.  E.  A. 
491. 

» As  "  hereby  agrees  to  let," 
"  agrees  to  take,"  and  the  like. 
Present  demise. — In  Doe  ex  d, 
Phillip  V.  Benjamin,  9  Ad.  & 
E.  644 ;  s.c.  36  Eng.  C.  L.  341, 
the  tenant  was  in  possession 
under  a  demise  for  three  years, 
ending  Michaelmas,  1836,  at  a 
rent  payable  at  Michaelmas. 
The  landlord  and  tenant  agreed 
in  writing  as  follows  :  "  Mem- 
orandum of  agreement  made 
13th  December,  1834,  between, 
etc.;  P.  (the  landlord)  agrees 
to  let  the  fai-m,  etc.,  to  B.  (the 


tenant)  for  fourteen  years,  de- 
terminable at  the  end  of  seven 
years  with  twelve  months' 
notice  (not  stating  the  com- 
mencement), at  the  yearly 
rental  of  £30,  payable  half- 
yearly  ;  a  lease  to  be  drawn 
upon  the  usual  terms  by  P. ,  and 
B.  agrees  to  take  it  upon  the 
said  terms."  The  court  held 
this  a  present  lease,  commenc- 
ing on  December  13th,  1834. 

In  Doe  d.  Pearson  r.  Eies,  8  Bing. 
178  ;  s.c.  21  Eng.  C.  L.  496, 
the  contract  was  as  follows  : 
"September  31st,  1829.  K. 
agrees  to  let,  and  P.  to  take,  a 
house  in  its  unfinished  state, 
for  the  term  of  sixty  years, 
being  the  whole  term  that  K. 
has  the  same  leased  to  him,  at 
the  rent  of  £525,  payable  quar- 
terly, the  first  payment  to  be 
made  for  the  half  quarter  at 
Christmas  next ;  P.  to  insure 
the  premises,  and  to  have  the 
benefit  of  an  insurance  lately 
paid  :  a  lease  and  counterpai-t 
to  be  prepared  at  the  expense 
of  P.,  and  to  contain  all  the 
clauses,  covenants,  and  agree- 
ments K.  entered  into  in  the 
lease  granted  to  him."  The 
court  held  this  an  actual  de- 
mise, and  not  a  mere  agree- 
ment for  a  lease. 

Same — Intention  of  parties. — In  Eoe 
d.  Jackson  v.  Ashburner,  5 
Durnf.  &  E.  (5  T.  E.)  163,  ASH- 
HUKST,  J.,  said:  "I  entirely 
agree  to  the  position,  that 
whether  an  agreement  of  this 
kind  shall  or  shall  not  be  con- 
sidered as  a  lease,  ought  to  de- 
pend on  the  intention  of  the 
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very  important  to  determine  whether  a  given  instrument 
is  a  lease  proper  or  a  mere  contract  to  give  and  take  a 
lease.  In  such  cases  the  intention  of  the  parties  to  the 
contract,  as  discovered  from  the  entire  instrument  exe- 
cuted by  them,  must  govern.^  Where  there  are  apt 
words  of  present  demise,  followed  by  possession,  the 
instrument  will  be  held  to  pass  an  immediate  interest  ;  ^ 
but  where  the  instrument  contains  words  which  might 
themselves  be  construed  as  an  agreement  for  a  lease,  but 
shows  that  no  further  assurance  was  contemplated  by 
the  parties,  it  will,  in  the  absence  of  other  evidence,  be 
held  a  lease.  ^  In  doubtful  cases  the  action  of  the  parties 
may  be  taken  into  consideration.  Thus  where  possession 
is  taken  under  the  instrument,  that  fact  will  be  regarded 
as  determining  the  question  as  to  whether  a  lease  or  an 
agreement  was  intended.*     Where  there  are  words  of 


parties ;  which  must  be  col- 
lected from  the  words  of  the 
agreement,  and  from  collateral 
ciroumstanoes.  Where  the 
words  are  de  prcesenti,  '  I  -de- 
mise, etc.,'  or  an  agreement 
that  '  the  party  shall  hold  and 
enjoy,'  and  the  party  is  imme- 
diately put  into  possession,  the 
landlord  shall  not  afterwards 
turn  him  out  of  possession,  and 
say  that  it  was  not  a  present 
demise  ;  for  the  permitting  the 
party  to  enter  is  strong  evi- 
dence to  show  that  the  land- 
lord intended  to  give  a  present 
interest." 
'  Potter  V.  Mercer,  53  Cal.  667  ; 

Walls  V.  Preston,  25  Cal.  59  ; 

Kabley  v.  Worcester  Gas  Light 
Co.,  103  Mass.  393  ; 

Bacon  v.  Bowdoin,  39  Mass.  (33 
Pick.)  401  ; 

People  ex  rel.  Ward  v.  Kelsey, 
38  Barb.  (N.  Y.)  369  ; 

Thornton  v.  Payne,  5  John.  (N.Y.) 
74,  76 ; 

Bergner  v.  Palethrop  (Pa.),  3  W. 
N.  C.  397. 
"  Thornton  v.  Payne,  5  John.  (N. 
Y.)  74 ; 

Hallett  V.  WyUe,  3  John.  (N.  Y.) 
44  ;  s.o.  3  Am.  Dec.  457. 
'  Kabley  v.   Worcester  Gas  Light 
Co.,  103  Mass.  393; 

People  ex  rel.  Ward  v.  Kelsey,  38 
Barb.  (N.  Y.)  369  ; 


Hurlbert  v.  Post,  1  Bosw.  (N.  Y.) 
38; 

Jenkins  v.  Eldridge,  3  Story  C.  0. 
335  ;  s.c.  Fed.  Cas.  No.  7368. 
^  Potter  V.  Mercer,  53  Cal.  667  ; 

Hallett  V.  Wylie,  3  John.  (N.  Y.) 
44 ;  s.c.  3  Am.  Dec.  457. 

Contract  for  a  lease — The  mere  tak- 
ing possession  under  the  lease  will 
not  control  the  positive  words 
of  the  agreement  is  declared  in 
McGrath  v.  City  of  Boston,  103 
Mass.  369.  In  this  case  the 
court  say  ■  "  The  instrument 
relied  on  as  a  lease  contains 
this  as  its  last  clause :  '  I  am  to 
do  all  outside  repairs,  and  at 
present  to  fence  the  yard,  re- 
pair the  cellar,  and  lay  a  water 
pipe  to  convey  the  water  into 
the  yard  ;  and  I  will  make  a 
lease  to  McGrath  of  the  prem- 
ises for  three  with  a  privilege 
of  five  years  from  date.'  The 
instrument  commences  with 
the  words  :  '  I  hereby  agree  to 
let ; '  but  it  contains  no  men- 
tion of  any  length  of  term,  ex- 
cept that  in  the  stipulation 
'  to  make  a  lease  ; '  and  no 
agreement  that  McGrath  may 
enter  before  the  lease  is  made, 
that  he  shall  commence  his 
occupation  or  accept  a  lease 
before  O'Connell  shall  have 
fenced  the  yard,  repaired  the 
cellar,  and  laid  the  water  pipe. 
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present  demise,  and  the  execution  of  the  instrument  is 
followed  by  possession  under  it,  the  instrument  will  be 
held  to  be  a  lease,  although  it  contains  a  provision  that  a 
lease  shall  be  given  ;  ^  but  if  there  be  no  words  of  a  pres- 
ent demise,  and  a  future  assurance  or  lease  appears  to 
have  been  contemplated,  the  instrument  will  be  construed 
to  be  an  agreement  for  a  lease  merely,^  and  not  a  lease.^ 


According  to  the  distinctions 
upon  which  the  question  has 
usually  been  decided  whether 
a  particular  instrument  is  to 
be  construed  as  a  present  de- 
mise or  an  executory  contract 
for  a  lease  to  be  given  there- 
after, we  think  that  this  must 
fall  within  the  latter  class." 

See  :  Doe  ex  d.  Jackson  v.  Ash- 
bumer,  5  Dow.  &  R.  163 ; 

Goodtitle  v.  VTay,  1  Dow.  &  R. 
735; 

Doe  V.  Grover,  15  East  244  ; 

Tempest  v.  Rawling,  13  East  18  ; 

Poole  V.  Bentley,  13  East  168. 
'  Jackson    ex     d.     Livingston    v. 
Krisselbrack,   10  John  (N.  Y.) 
336  ;  s.c.  6  Am.  Dec.  841 ; 

Baxter  v.  Browne,  3  Bl.  373  ; 

Doe  ex  d.  Jackson  v.  Ashbumer, 
5  Dow.  &  R.  163  ; 

Doe  V.  Chase,  3  Dow.  &  R.  739  ; 

Goodtitle  v.  Way,  1  Dow.  &  R. 
735. 

In  Jackson  ex  d.  Livingston  v. 
Krisselbrack,  supra,  Spencer, 
J.,  said:  "It  is  believed  that 
there  is  no  case  of  a  present  de- 
mise by  apt  words  followed  by 
possession  in  which  the  instru- 
ment has  not  been  held  to  pass 
an  immediate  interest." 
2  Going  into  possession  under  agreement 
for  lease — Equity. — In  Holmes  v. 
McMaster,  1  Rich.  (S.  C.)  Eq. 
340,  it  is  said  where  there  has 
been  an  agreement  for  a  lease, 
which  provides  for  the  execu- 
tion of  a  regular  lease,  and  the 
tenant  has  gone  into  possession 
under  agreement,  a  court  of 
equity  will  put  the  parties  in 
the  same  position  as  though 
the  lease,  which  ought  to  have 
been,  had  been  actually  exe- 
cuted. 

Omitted  clause  supplied  inequity. — 

In  "Wood  V.  HubbeU,  10  N.  Y. 

479,  it  is  said  that  equity  will 

afford  relief,    when    a  clause 

63 


agreed  to  be  inserted  in  the 
lease  has  been  omitted  by  mis- 
take or  accident. 
'  Davis  V.  Thompson,  13  Me.  209  ; 

McGrath  v.  City  of  Boston,  103 
Mass.  369  ■ 

Weld  V.  Traip,  80  Mass.  (14 
Gray)  330 ; 

People  ex  rel.  Norton  v.  GiUis,  34 
Wend.  (N.  Y.)  201  : 

Becker  v.  De  Forest,  1  Sween. 
(N.  Y.)  528. 

The  same  is  true  where  some 
other  and  futm-e  act  is  contem- 
plated, which  is  to  take  place 
or  be  performed  before  the  in- 
terest granted  shall  vest. 

Howard  v.  Carpenter,  11  Md. 
259. 

Same — Parol  leases  are  governed  by 
the  same  rule. — Thus  in  WolJE 
V.  MitcheU,  34  La.  An.  432, 
where  conversations  had  taken 
place,  and  the  terms  of  a  lease 
had  been  agreed  upon,  and  the 
lessees  had  entered  upon  the 
premises  of  the  lessor,  but  with 
the  understanding  that  a  for- 
mal lease  should  be  drawn  and 
executed,  it  was  held  that  the 
conversation  and  action  of  the 
parties    did    not    constitute    a 

See  :  Potter  u.  Mercer,  53Cal.  667. 

Failure  of  landlord  to  perform  a 
written  contract  for  the  lease — 
Tenacy  at  will. — A  tenant  being 
admitted  into  possession  upon 
a  written  contract  for  a  lease 
for  the  term  of  ten  years,  can- 
not, after  refusing  to  execute 
and  accept  a  lease  tendered  by 
the  landlord,  and  embracing 
the  terms  and  conditions  ex- 
pressed in  the  written  contract, 
retain  possession  of  the  prem- 
ises, because  the  landlord 
has  not  complied  with  the 
contract  in  construction  and 
finish  of  the  building  which  he 
was  to  erect  for  occupation  by 
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Sec.  1153.  Lease  as  affected  by  statute  of  frauds.— A  lease 
is  within  the  statute  of  frauds,^  the  first  section  of  which 


the  tenants.  The  landlord's 
violation  of  his  contract  would 
furnish  a  cause  of  action  in 
favor  of  the  tenant  for  dam- 
ages sustained  therebj',  but 
would  not  operate  as  a  license 
to  occupy  and  use  the  prem- 
ises. After  refusal  to  exe- 
cute and  accept  the  lease 
tendered,  they  would  be  mei'e 
tenants  at  will,  and,  after  the 
requisite  notice,  would  be  sub- 
ject to  eviction,  by  the  sum- 
mary px'oceedings  provided  by 
statute,  as  tenants  holding 
over. 

Weed  V.    Lindsay,  88  Ga.   686; 
s.c.  15  S.  E.  Rep.  836. 
'  Folson  V.  Perrin,  3  Cal.  603  ; 

Janes  v.  Finney,  1  Root  (Conn.) 
549; 

Phipps  V.  Ingraham,  41  Miss. 
256; 

Gano  V.  Vanderveer,  34  N.  J.  L. 
(5  Vr.)  293. 

Part  performance.  —  WhUe  an 
agreement  to  lease  lands  is 
within  the  statute  of  frauds,  a 
part  performance  will  take  it 
out  of  the  statute  ;  and  deliveiy 
of  possession,  continued  occu- 
pation, and  payment  of  rent 
according  to  the  terms  of  the 
agreement  are  a  sufficient  part 
performance  for  that  purpose. 

Eaton  V.  Whitaker,  18  Conn. 
223  ;  s.c.  44  Am.  Deo.  586  ; 

Aylesford's  Case,  8  Stran.  783 ; 

Morphett  v.  Jones,  1  Swanst.  172. 

Morphett  v.  Jones,  1  Swanst.  173, 
was  the  case  of  an  agreement 
for  a  lease  for  years  ;  the  lessee 
had  entered,  and  before  any 
lease  was  given,  there  was 
a  subsequent  agreement  by 
which  part  of  the  land  was 
given  up,  and  the  lessee  con- 
tinued in  possession  of  the  res- 
idue at  a  reduced  rent.  The 
bill  prayed  that  the  agree- 
ments, so  far  as  the  former 
was  not  altered  by  the  latter, 
■  might  be  performed.  In  his 
opinion,  the  master  of  the  rolls, 
afer  stating  that  the  ground 
of  relief  in  such  cases  is  fraud, 
says:  "A  party  who  has  per- 

.  mitted  another  to  perform  acts 
on  the  faith  of  an  agreement 


shall  not  insist  that  the  agree- 
ment is  bad,  and  that  he  is  en- 
titled to  treat  these  acts  as  if  it 
had  never  existed.  That  is  the 
principle,  but  the  acts  must  be 
refei'able  to  the  contract.  Be- 
tween landlord  and  tenant, 
when  the  tenant  is  in  posses- 
sion at  the  date  of  the  agree- 
ment, and  only  continues  in 
possession,  it  is  properly  ob- 
served, that  in  many  cases 
that  continuance  amounts  to 
nothing ;  but  admission  into 
possession,  having  unequivocal 
reference  to  a  contract,  has 
always  been  considered  an  act 
of  part  performance.  The  ac- 
knowledged possession  of  a 
stranger  in  the  land  of  another 
is  not  explicable  except  on  the 
supposition  of  an  agreement ; 
and  has,  therefore,  constantly 
been  received  as  evidence  of  an 
antecedent  contract,  and  is 
sufficient  to  authorize  an  in- 
quiry into  the  terms ;  the 
court  regarding  what  has  been 
done  as  a  consequence  of  con- 
tract or  tenure." 

Parol  agreement  for  new  or  supple- 
mental lease,  between  a  landlord 
and  his  tenant,  in  possession 
under  a  former  and  subsisting 
lease,  is  within  the  statute  of 
frauds  ;  and  the  continued 
possession  of  the  tenant  does 
not  take  the  parol  contract  out 
of  the  operation  of  the  statute, 
where  the  continued  possession 
of  the  tenant  is  as  well  refer- 
able to  the  first  lease  as  to  the 
second  parol  lease. 

Crawford  w. Wick, 18  Ohio  St.l90  ; 

Armstrong  v.  Kattenhorn,  11 
Ohio  265. 

See  :  Beller  v.  Robinson,  50  Mich. 
264  ;  s.c.  15  N.  W.  Rep.  448, 
distinguishing  Delashman  v. 
Berry,  20  Mich.  292. 

An  agreement  by  parol  for  new 
and  distinct  terms,  though  void 
under  the  statute,  will  prevent 
an  implied  renewal  of  the 
terms  of  a  written  lease. 

Singer  Manfg.  Co.  v.  Sayre,  75 
Ala.  270  ; 

Crommelin  v.  Thiess,  31  Ala.  412; 
s.c.  70  Am.  Dec.  499. 
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requires  the  writing  which  is  sought  to  be  availed  of  as 
a  lease  to  be  "  signed  by  the  parties  to  be  charged,  or 
their  agents  thereunto  lawfully  authorized  in  writing." 
In  some  of  the  states  of  the  Union  the  appointment  of 
an  agent  ^  is  required  to  be  in  writing,  while  in  others 
the  English  rule  upon  the  subject  has  been  adopted.^  It 
is  said  that  the  statute  of  frauds  will  be  satisfied  by  such 
a  statement  in  a  written  contract  as  ascertains  the  price 
to  be  paid,  although  it  mentions  no  specific  sum,^  as,  for 
instance,  a  price  to  be  settled  by  arbitration,  or  upon  the 
valuation  of  appraisers.*  Thus  where  a  lease  of  lots, 
executed  by  both  parties,  fixed  the  annual  rental  for  the 
first  five  years,  and  then  provided  that  the  amount  of 
the  rent  to  be  paid  annually  for  the  next  five  years 
should  be  six  per  cent,  on  the  appraised  value  of  the  prem- 
ises, to  be  ascertained  by  appraisers,  one  to  be  selected  by 
each  party,  and  they  to  select  another,  in  case  they 
should  not  agree,  the  contract  was  not  within  the  statute 
of  frauds  as  to  the  rent  to  be  paid  for  the  second  five 
years.^ 

In  many  of  the  states  a  parol  lease  for  more  than  a 

In  Missouri,   however,   a  written  Parol  agreement  for  annual  rent— In 

lease  may  be  extended  in  point  Alabama  the  statute  of  frauds 

of  time  bv  parol  agreement.  does  not  apply  to  a  parol  agree- 

Winters  v.  Cherry,  78  Mo.  344  :  ment  for  annual  rent,  or  for  a 

St.  Louis,  I.  M.  &  8.  E.  R.  Co.  tenancy  from  year  to  year,  if 

V.  Luding,  6  Mo.  App.  583.  a  definite  term  is  not  agreed 

Mining  lease — In  Missouri  a  lease  upon  for  longer  than  one  year. 

to  work  mines  is  within  the  Maverick  v.  Donaldson,   1  Ala. 

statute  of  frauds,  and  where  535. 

by  parol  creates  only  an  estate  Same— In  Indiana  a  parol  lease  from 

at  will.  year  to  year,  as  long  as  it  shall 

Desloge  v.  Pearce,  38  Mo.  588.  please  the  parties,  is  held  to  be 

Same — In  North  Carolina  a  mining  a  lease  for  only  a  year  certain. 

lease  cannot  be  made  by  parol  Shintz  v.  Lauferty,  29  Ind.  409. 

for  any  period.  Same — In  Wisconsin  the  rule  is  the 

Briles  V.  Paste,  13  Ired.     (N.  C.)  same  given  above  for  Alabama. 

L.  383.  Brown  v.  Kayser,  60  Wis.  1  ;  s.c. 

Same— In  California,  however,  it  is  18  N.  W.  Rep.  533. 

held  that  an  oral  contract  for  '  See  :  Posi,  §1171. 

working    a    mine    is  a  mere  ^  Jennings  v.  McComb,  113  Pa.  St. 

license,  and  not  a  valid  lease.  518  ;  s.c.  4  Atl.  Rep.  813. 

Wheeler  v.   West,  71    Cal.    136  ;  '  See  :  Post,  §  1155. 

s.c.  11  Pac.  Rep.  871.  ''  Norton  v.  Gale.  95  111.  533  ;  s.c.  60 

Parol  lease  for  indefinite  time  is  not  Am.  Rep.  173  ;  11  Cent.  L.  J. 

within  the  statute.  139.     ' 

Swan  V.  Clark,  80  Ind.  57  ;  »  Norton  v.  Gale,  95  111.  533  ;  s.c. 

District  Township  of  Carwin  v.  35  Am.  Rep.   173  ;  11  Cent.  L. 

Moorhead,  43  Iowa  466.  J.  129. 
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year  cannot  be  enforced,^  while  in  others  the  limit  is 
fixed  at  three  years.^  Thus  in  Delaware  a  parol  lease 
can  be  given  for  one  year  only ;  ^  in  Georgia  a  parol 
lease  for  years  can  create  no  greater  estate  than  a 
tenancy  at  will ;  *  in  Louisiana  verbal  permission  to  oc- 


'  Shakespeare  v.  Alba,  76  Ala.  351  ; 
Parker  v.  HoUis,  50  Ala.  411 ; 
Brockway  v.   Thomas,   36  Ark. 

518; 
Wheeler  v.  Frankenthal,  78  111. 

124; 
Knecht  v.  Mitchell,  67  111.  86  ; 
Warner  v.  Hale,  65  111.  395  ; 
Bull  V.  Griswold,  19  111.  631 ; 
Olt  V.  Lohnas,  19  111.  576  ; 
Thorpe  v.  Fowler,  57  Iowa  541, 

554; 
Deisher  v.  Stein,  34  Kan.  39  ;  s.c. 

7  Pac.  Eep.  608  ; 
Bard  v.  Elston,  31  Kan.  274  ;  s.c. 

1  Pao.  Rep.  565  ; 
Ragsdale  v.  Lander,  80  Ky.  61 ; 
Gudgell  V.  Duvall,  4  J.  J.  Marsh. 

(Ky.)  230  ; 
Calvert  v.  Simpson,  1  J.  J.  Marsh. 

(Ky.)  548 ; 
Morehead  v.  Watkyns,  5  B.  Mon. 

(Ky.)  230  ; 
Roberts  v.  TenneU,  3  T.  B.  Mon. 

(Ky.)  250  ; 
Bacon  v.  Parker,  137  Mass.  309  ; 
Seller  v.  Robinson,  50  Mich.  264  ; 
Merrill  v.  Mackman,  24  Mich. 

279; 
Sandford  v.   Johnson,  24  Minn. 

173; 
McMiller  v.   Mayo,   16    Miss.   (8 

Smed.  &  M.)  298  ; 
Friedlioflfu  Smith,  13  Neb.  5  ;s.c. 

13  N.  W.  Rep.  830  ; 
Webster  v.   Blodgett,  59  N.   H. 

130; 
Blumenthal     v.     Bloomingdale, 

100  N.   Y.   558  ;  s.c.   3  N.   E. 

Rep.  393  ; 
Laughran  v.  Smith,  75  N.  Y.  305  ; 
Coe  V.  Hobby,  73  N.  Y.  141  ;  s.c. 

28  Am.  Rep.  120  ; 
Thomas  v.  Nelson,  69  N.  Y.  118  ; 
Durand  v.  Curtis,  57  N.  Y.  7 ; 
Like  V.  McKinstry,  41  Barb.  (N. 

Y.)  186 ; 
People  V.  Rickert,  8  Cow.  226  ; 
Schuyler  v.  Leggett,  3  Cow.  (N. 

Y.)  660  ; 
Holzderber  v.  Forrestal,  13  Daly 

(N.  Y.)  34  ; 
Geiger  v.  Braum,  6  Daly  (N.  Y.) 

506; 


Pryal  v.  Entwistle,  4  Daly  (N.  Y.) 

398; 
Craske  v.  Christian  Union  Pub. 

Co.,  73  Hun  (N.Y.)  319; 
Agate  V.  Gignoux,  1  Rob.  (N.  Y.) 

378; 
Anderson  v.   Prindel,  33  Wend. 

(N.  Y.)  616  ; 
Pulse  V.  Hamer,  8  Greg.  251  ; 
Noyes  v.  StaufE,  5  Greg.  455  ; 
Thurber  v.  Dwyer,  10  R.  I.  355  ; 
Hamhiond    v.    Dean,    8    Baxt. 

(Tenn.)  193 ; 
Sheperd  v.   Cummins,  1   Coldw. 

(Tenn.)  355 ; 
Phillips'  Lessee  v.  Robertson,  4 

Hayw.  (Tenn.)  58  ; 
Duke  V.  Harper,  6  Yerg.  (Tenn.) 

280;  s.c.  27  Am.  Dec.  463. 
See  :  Schmit  v.  Auferty,  39  Ind. 

400: 
McMullen  v.  Riley,  73  Mass.  (6 

Gray)  500 ; 
Holzderber  v.  Forrestal,  18  Daly 

[N.  Y.)  34. 
'  Cody  V.  Quarterman,  13  Ga.  886  ; 
Nash  V.  Berkmeir,  83  Ind.  536  ; 
Railsback    v.     Waike,    81    Ind. 

409; 
Union  Banking  Co.  v.  Gittings, 

45  Md.  181 ; 
Drake  v.  Newton,  33  N.  J.  L.  (3 

Zab.)  Ill  ; 
Wade  V.  City  of  Newborn,   77 

N.  C.  460  ; 
Briles  v.  Pace,  13  Ired.  (N.  C.)  L. 

379; 
Dumn  V.  Rothermel,  113  Pa.  St. 

372  ;  s.c.  3  Atl.  Rep.  800  ; 
Jennings    v.  McComb,   113  Pa. 

St.  518  ;  s.c.  4  Atl.  Rep.  818 ; 
Whiting     V.     Pittsburg    Opera- 
house,  88  Pa.  St.  100  ; 
Wheeler  v.  Conrad,  6  Phila.  (Pa.) 

309. 
'  A  written  demise  without  seal  oper- 
ates as  a  parol  demise  for  a  year 

only. 
Stewart  v.  Apel,  5  Houst.  (Del.) 

189. 
"  Western  Union  Tel.  Co.  v.  Fain, 

52  Ga.  30 ; 
Hooper  v.  DwinneU,  48  Ga.  443, 

444. 
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cupy  land  for  life  creates  a  tenancy  at  will ;  ^  in  Maine 
a  parol  lease  for  years  creates  a  tenancy  at  will  merely  ;  ^ 
in  Massachusetts  the  rule  is  the  same  as  in  Maine  ;  ^  in 
Pennsylvania  a  parol  lease  for  more  than  three  years 
creates  merely  a  tenancy  at  will.* 

Sec.  1154.  Same— Parol  lease  to  commence  in  faturo.— In 
some  of  the  states  an  agreement  by  parol  for  a  term  to 
commence  in  the  future,  where  the  term  is  not  to  exceed 
one  year,  is  held  not  to  be  within  the  statute  of  frauds, 
because  the  estate  does  not  begin  with  the  execution  of  the 
contract,  but  with  the  future  period.®    In  other  of  the 


"  Bailey  v.  Ward,  32  La.  An.  839. 

2  Withers  v.  Larrabee,  48  Me.  570  ; 
Robinson  v.  Deering,  56  Me.  359  ; 
Esty  V.  Baker,  50  Me.  825;  s.o. 
79  Am.  Dec.  616. 

'  Ellis  V.  Paige,  18  Mass.  (1  Pick.) 
43. 
Verbal  permission  to  occupy  premises 
for  life  creates  a  tenancy  at  will 
revocable  at  pleasure,  and  is 
terminated  by  a  written  lease 
of  the  land  by  the  owner  to  a 
third  person. 
Hooton  V.  Holt,  138  Mass.  54. 

•Dumn  V.  Rothermel,  112  Pa.  St. 
272 ;  s.c.  3  Atl.  Rep.  800. 
Parol  demise  for  more  than  three 
years — Pennsylvania  doctrine. — In 
Nellis  V.  Coleman,  98  Pa.  St. 
470,  the  court  say  :  "A  parol  de- 
mise for  more  than  three  years, 
in  the  first  instance,  then, 
creates  a  tenancy  at  will  only, 
and  this  satisfies  the  statute ; 
but  that  tenancy  at  will,  like 
any  other,  may  be  subsequently 
changed  into  a  tenancy  from 
year  to  year  by  payment  and 
acceptance  of  the  rent  annually, 
or  other  circumstance  indicat- 
ing that  intention  of  the  parties. 
To  deny  this  is  rather  to  con- 
travene than  to  respect  the 
statute  of  frauds,  since  the 
meaning  of  that  act  evidently 
is  that  such  a  parol  lease  shall 
inure  in  every  respect  as  an 
ordinarj-  lease  at  will.  Smith 
Lead.  Cas.  109, 110.  Therefore, 
in  McDonald  v.  Simpson,  3 
Watts  (Pa.)  135,  it  was  held 
that  a  parol  lease  made  by  the 
owner   of   the   land,    without 


writing,  or  by  his  agent  without 
written  authority,  for  a  term  ex- 
ceeding three  years,  is  of  itself 
but  a  lease  at  will ;  but  if  pos- 
session has  been  taken  and  held 
under  it  for  more  than  a  year, 
the  tenant  paying  and  the  land- 
lord receiving  the  rents  annu- 
ally as  they  accrue,  according 
to  its  terms,  the  lease,  although 
it  could  not  have  any  further  or 
greater  operation,  will  there- 
after be  construed  as  a  lease 
from  year  to  year,  and,  upon 
proper  notice,  may  be  termi- 
nated at  the  end  of  any  year, 
but  at  no  other  time,  excepting 
by  assent  of  the  parties." 
'  Sears  v.  Smith,  3  Colo.  287  ; 

Steininger  v.   Williams,   63  Ga. 
475; 

Stackberger  v.  Mosteller,  4  Ind. 
461; 

Jones  V.  Marcej',  49  Iowa  188 ; 

Sobey  v.  Brisbee,  20  Iowa  105  ; 

Whiting  v.  Ohlert,  52  Mich.  462  ; 
s.c.  50  Am.  Rep.  265  ; 

TiUman  v.  Fuller,  13  Mich.  113  ; 

Becar  v.  Flues,  64  N.  J.  518  ; 

Wood    V.   Hubbell,     10     N.    Y. 
479; 

Trull  V.  Granger,  8  N.  Y.  815  ; 

Youvg  V.   Drake,  5  N.  Y.  463  ; 
s.c.  55  Am.  Dec.  356  ; 

Nathan  v.  Stern,  13  Daly  (N.  Y.) 
390; 

Murphv  V.  Service,  2  Tex.  App. 
Civ.  "Cas.  747  ; 

Randall    v.    Thompson,   1    Tex. 
App.  Civ.  Cas.  1100 ; 

Style  V.  Rector,  1  Tex.  App.  Civ. 
Cas.  957 
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states,  however,  a  parol  agreement  for  a  lease  for  a 
year,  or  for  any  other  term,  limited  to  commence  in 
futuro,  is  held  to  be  void.^ 


Sec.  1155.  Same— Memorandum  in  writing.— To  satisfy 
the  statute  of  frauds,  the  lease  or  memorandum  of  the 
contract  must  be  signed  by  the  lessor,  ^  or  his  agent,  ^  a 
signature  by  the  lessee  merely  not  being  sufficient ;  * 
though  it  seems  the  lessor  is  bound  by  a  lease  which  he 
has  executed,  although  it  is  not  signed  by  the  lessee.  ° 
The  signature  of  the  lessor  may  be  upon  any  part  of  the 
agreement,®  or  the  signature  may  be  in  a  separate  letter 
acknowledging    the    agreement."     The    memorandum 


'  Martin  v.  Blanohett,  77  Ala.  288  ; 
Parker  v.  HoUis,  50  Ala  411  ; 
Atwood  V.  Norton,  31  Ga.  507  ; 
Wheeler  v.  Frankenthal,  78  111. 

134; 
Olt  V.  Lohmas,  19  lU.  576  : 
Wolf  V.  Doser,  23  Kan.  436  ; 
McCanamon  v.  Wheeler  &  Wilson 

Co.  (Ohio),  7  Cin.  L.  Bull.  321  ; 
Jennings  v.    MoComb,   112    Pa. 

St.  518  ;  8.C.  4  Atl.  Rep.  813  ; 
Whiting    •;;.     Pittsburg    Opera- 
house,  88  Pa.  St.  100  ; 
Wheeler  v.  Conrad  (Pa.),  6  Phila. 

209; 
Hawley  v.  Moody,  34  Vt.  60.3. 
See  :  Post,  §  1164. 
'  Rofl  V.  Duane,  27  Cal.  565  ; 
Clements  v.  Broomfield,  19  Mo. 

118; 
Laughran  v.  Smith,  75  N.  Y.  205  : 
Bailey  v.  Ogden,  3  John.  (N.  Y.) 

399  ; 
Anderson  v.  Harold.  10  Ohio  399; 
Kelsey  v.  Tourtelotte,  59  Pa.  St. 

184  • 
Caton'?;.  Caton,  L.  R.  2  H.  L.  137, 

143 ;  8.C.  2  L.  J.  Ch.  886  ; 
Stokes  V.  Moore,  1  Cox  219  ;  s.c. 

1  Rev.  Rep.  24  ; 
Lawther  v.  Corill,  1  Vem.  221 ; 
Hawkins  v.  Holmes,  1  Pr.  Wms. 

770. 
'  Stanley -y.  Brunswick  Hotel  Corp., 

13  Me.  .51 ;  s.c.  39  Am.  Dec.  485 ; 
Fardy  v.  Williams,  38  Md.  493. 
Authority    not     implied     from    a 

grantee  to  a  grantor  to  make 

a    memorandum  sufficient  to 

take  a  prior  parol  lease  out  of 


the  statute  of  frauds. 

Hodges  V.  Howard,  5  R.  I.  149. 

Instructions  to  an  agent,  not  includ- 
ing authority  to  contract,  not 
sufficient  to  bring  the  memo- 
randum within  the  statute. 

Hastings  v.  Weber,  142  JIass. 
233  ;  s.c.  56  Am.  Rep.  671. 

A  clerk  appointed  by  commission- 
ers to  keep  the  account  of  the 
leasing  of  the  school  lands  at 
public  auction  is  not  authorized 
to  execute  a  memorandum  of 
lease. 

Carmack  v.  Masterson,  3  Stew. 
&  P.  (Ala.)  411. 
*  Roff  V.  Duane,  27  Cal.  565  ; 

Laughran  v.  Smith,  75  N.  Y.  205 ; 

Kelsey  v.  Tourtelotte,  59  Pa.  St. 
184. 
^  Price  V.  Nicholas,  4  Hughes  C.  C. 
616  ;  s.c.  Fed.  Cas.  No.  11415. 

See  :  Libbey  v.   Staples,  39  Me. 
166. 
»  Welford  v.  Beasley,  3  Atk.  503  ; 

PoweU  V.  Dillon,  3  Ball  &  B.  416; 

Shippey  v.  Derrison,  5  Esp.  190 ;  * 

Knight  V.  Crockford,  1  Esp.  190; 
s.c.  r,  Rev.  Rep.  729.* 

See  :  Post,  §  1191. 

An  agreement  beginning  "  I,  A. 
B.,"  tliough  not  otherwise 
signed  by  the  party,  is  said  to 
be  within  the  statute  of  fraucte. 

Knight  tJ.Crockford.l  Esp.  190* ; 
s.c.  5  Rev.  Rep.  729. 
'  Sanderson  v.  Jackson,  2  Ball  &  B. 
2-38; 

Allen  r.  Bennett,  3  Taunt.  169  ; 
s.c.  12  Rev.  Ptep.  6-33  ; 


*  See :  Ante,  (*)  lootnote,  p.  257. 
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should  show  all  the  material  terms  and  conditions  of  the 
contract  of  the  lease,  to  be  sufficient  under  the  statute 
of  frauds.^  It  must  contain  a  description  of  the  prem- 
ises,^ the  date  of  the  commencement  of  the  term,^  and 
its  length,*  and  the  rental  to  be  paid,  where  there  is  rent 
reserved  ;  ^  but  the  memorandum  is  not  required  to  be  in 
any  particular  form,^  a  writing  which  shows  clearly 
the  agreement  of  the  parties  being  sufficient.  Thus  the 
memorandum  may  be  in  the  form  of  a  mortgage  ;''  or 
may  be  in  the  form  of  exchanged  duplicate  leases,  each 
of  which  is  signed  by  the  other  party  only  ;  '*  a  written 
proposal  and  a  written  acceptance,'  or  a  written  proposal 
by  the  lessor  and  an  oral  acceptance  by  the  lessee,^" 


De  Bell  v.  Thomson,  3  Beav.  469. 
See  :  Long  v.  Millar,  4  C.  P.  Div. 

450,  456  ;  s.c.   48  L.   J.   C.   P. 

569  ;  41  L.  T.  306. 
Webster  v.  Clark,  60  N.  H,  36  ; 
Jarboev.  Manlry,  49  N.  Y. Super, 

Ct.  (J.  &  S.)  585  ; 
Clarke  v.  Fuller.  16  C,   B.   N.  S. 

34;  3,0,  lUEng,  G,  L,  24; 
Williams  V.  Lake,  3  El,  &  E.  349  ; 

8.0.  105  Eng.  C,  U  848  i 
Foster  v.  Rowlfind,  7  Hurl.  &  N, 

103; 
Watts  V.  Ainsworth,  6  L.  T.  N.  S. 

353, 
Jarboe  i'.  Maulrv.  49  N.  Y,  Super, 

Ct.  (J.  &  S.)  525  J 
Jenkins  v.  Ireen,  37  Beav.  437; 
Haywood  v.  Cope,  25  Beav.  140  ; 
Price  V.  Griffltli,  1  DeG,  M.  <&  G. 

80; 
Lancaster  i'.  Detaford,  31  L.  J. 

Ch.  554 ; 
ORilvie  V.  Faljambe,  S  Mer,  53 ; 
Owen  t'.Thomas,3  Myl.&  K.858  ; 
Blakley  v.  Bmitli,  11  Sim.  150  ; 
Daniels  v.  Davison,  16  Ves.  249  ; 

s.c.  17  Ves.  433 ;  10  Rev.  Rep. 

171. 
»  Marshall  v.  Berridge,  L.  R.  19  Ch. 

Div.  383.  overruling  Jakques  v. 

Millar,  L.  R.  6  Cli.  Div.  444. 
'  Gardner    v.  Hazleton,  131  Mass. 

494; 
Myers  v.  Forbes,  24  Md.  598  ; 
Hodges  i\  Howard,  5  R.  I.  149  ; 
Hersey  v.  Gilbert,  18  Beav,  174  ; 
Bayley  v.  Fitzmaurice,  8  El.  &  B. 

664  ;  s.c.  93  Eng.  C.  L.  664; 
Blore  1'.  Sutton,  3  Mer.  337  ; 
Hughes  V.  Parker,  8  Mees.  &  W. 

244; 


Clinan  v.  Cooke,  1  Sch.  &  L.  33  ; 
s.c.  9  Bey.  Rep.  8. 
'  Haughery  v.  Lee,  17  La.  An.  33  ; 

Webster  v.  Clark,  60  N.  H.  36. 

Data  given  by  the  leap?  f  i-om  which 
the  amount  of  rent  may  be 
collected  brings  it  within  the 
pt^atute. 

McFarlane  v.  Williams,  107  111. 

"33. 

A  fail!  rent  gtipnlated  for  in  the 
agreement  for  a  lease  is  suf- 
ficiently certain  to  bring  the 
instrument  within  the  provis- 
ions of  the  statute  of  frauds. 

Weaver  r.  Wood,  9  Pa.  St.  330  ; 

Banman  v.  James,  L.  R.  3  Ch. 
58, 
«  See  :  Post,  §  1157. 
'In  thecaseof  Staddenv.  Hazzard, 
34  Mich.  76,  the  instrument  was 
as  follows:  "  S,  E.  W.  agrees 
to  loan  to  H.  '  certain  real  es- 
tate '  for  a  term  of  one  year, 
etc.;  in  consideration  of  this 
lease,  H.  agrees  to  pay  W. 
$500,  $135  to  be  paid  within  15 
days  from  the  date  hereof, 
balance  to  be  paid  within  one 
year  from  the  date."  The  court 
held  the  instrument  was  not 
a  mortgage  but  a  lease. 
»  Campau  r'.  LafEery,  43  Mich.  439; 
B.C.  5  N.  W.  Rep.  648,  distin- 
guishing FuUer  v.  Sweet,  30 
Mich,  337. 
9  Linsley  v.  Tibbals,  40  Conn.  533  ; 

Johnson  v.   Phojnix    Mut.   Life 
Ins.  Co.,  46  Conn.  102. 
•"  See  :  Barker  v.  Allen,  5  Hurl.  & 
N.  61; 
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though  a  written  proposal  by  the  lessee  and  oral  accept- 
ance by  the  lessor  would  not  -  be  ;  ^  the  reason  for  this 
distinction  being  the.f act  that  the  lessor  is  ' '  the  party  to  be 
charged,"  within  the  meaning  of  the  statute  of  frauds  ;  ^ 
letters,  ^  or  letters  and  other  documents  which  may 
together  disclose  the  terms  of  the  contract ;  *  or  a  mere 
receipt  for  parcels  given  by  the  party  to  be  charged ;  ®  in 


Smith  V.  Neale,  2  C.  B.  N.  S.  67  ; 
s.c.  89  Eng.  C.  L.  66  ; 

"Warner  v.  "WiUington,  3  Drew 
523  ; 

Eeuss  V.  Picksley,  L.  R.  1  Ex. 
342; 

Boyst  V.  Ayerst,  6  Madd.  816. 
'  Hastings  ■«.  Weber,  143  Mass.  232  ; 
s.c.  56  Am.  Rep.  671 ; 

Felt-house  v.  Bindley,  11  C.  B. 
N.  S.  869  ;  s.c.  103  Eng.  C.  L. 
868; 

In  the  case  of  Hastings  v.  Weber, 
supra,  A  directed  his  agent  to 
look  for  a  store  for  him,  and  to 
•  negotiate  for  a  lease  of  it.  The 
agent  wrote  a  letter  to  A,  stat- 
ing that  he  had  been  looking  at 
B's  store,  giving  a  description 
of  the  premises,  naming  the 
annual  rent  asked  for  a  term 
of  five  years,  and  inquiring 
■whether  the  premises  and 
amount  of  rent  were  satisfac- 
tory. A  telegraphed  to  the 
agent :  "  If  basement  included 
at  $4,000,  secure  5  years'  lease." 
This  telegram  was  handed  by 
the  agent  to  B,  who  orally  ac- 
cepted the  offer.  The  court 
held  that  this  was  not  a  suffi- 
cient memorandum  under  the 
statute  of  frauds. 
''  Oliver  v.  Alabama  Gold  Life 
Ins.  Co.,  82  Ala.  417  ;  s.c.  2  So. 
Rep.  445. 

See  :  Palmer u.  Marguette  Co.,  32 
Mich.  274 ; 

Loomer  v.  Dawson,  1  Cheeves 
(S.  C.)  L.  1 ; 

Gibson  •«.  HoUand,  L.  R.  1  C.  P.  1; 

Buxton  V.  Rust,  L.  R.  7  Ex.  379. 
'  Shaw    V.  Farnsworth,  108  Mass. 
357. 

See  :  Smith  v.  Freeman,  75  Ala. 
385. 

In  Shaw  v.  Farnsworth,  supra, 
the  courts  say  that  ' '  accord- 
ing to  the  decision  in  Bacon  v. 
Bowdoin,  39  Mass.  (22  Pick.) 
401  ;  Kabley  v.  Worcester  Gas 


Light  Co.,  102  Mass.  393  ;  Doe 
V.  Ries,  1  Moore  &  S.  259,  the 
letters  which  passed  between 
the  original  parties  must  be 
considered  as  a  lease,  and  not 
as  an  agreement  that  a  lease 
should  be  drawn  up  and  exe- 
cuted at  a  future  time.  The 
proposition  by  Putman  was  not 
to  take  a  lease  of  the  house,  but 
to  take  'the  house,'  for  a 
specified  term  and  a  specified 
rent.  The  lessors  on  their  part 
reply  that  the  proposal  'to 
lease  the  house,'  for  the  term 
and  at  the  rent  proposed,  is  ac- 
cepted. The  only  thing  left 
conditional  in  the  arrangement 
was  the  putting  in  of  a  new 
furnace  by  the  lessors,  and  that 
condition  was  fulfilled  before 
the  day  appointed  for  the  com- 
mencement of  the  new  term. 
Chapman  v.  Bluck,  5  Scott  515, 
531." 

''  Oliver  v.  Alabama  Gold  Life  Ins. 
Co.,  83  Ala.  417  ;  s.c.  2  So.  Rep. 
445.  In  this  case  a  promissory 
note  was  given  by  the  lessee  on 
a  parol  lease  of  land  for  a  year 
from  a  future  date,  which,  with 
letters  referring  to  it,  was  held 
to  be  a  sufficient  memorandum 
in  writing,  within  the  statute  of 
frauds  (Ala.  Code,  §  3131),  so 
as  to  be  enforceable,  as  against 
the  lessee,  the  "  party  to  be 
charged." 

'^  BeiTuigton  v.  Casey,  78  III.  317 ; 
Eastman  v.   Perkins,   111  Mass. 

30. 
In  Eastman  v.  Perkins,  supra,  a 
receipted  bill  was  given  in  the 
following  words  and  figures: 
"  September  S3, 1870.  Andrew 
J.  Perkins,  bought  of  John  C. 
Hoadley,  700  lbs.  hay,  $10.50; 
straw,  $4.50  ;  meal,  $3.00 ;  oats, 
$6.50  ;  shorts,  $3.00.  Received 
payment,  John  C.  Hoadley. 
Left  at  stables  on  Oak  Street, 
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Colcord  V.  Hall/  a  paper  headed  "  Things  I  want  done, " 
which,  after  specifying  the  desires  of  the  lessor,  contin- 
ued as  follows  :  "  H.  to  hold  possession  until  the  25th  of 
December,  1859,  and  the  said  H.  to  haA'^e  entire  control 
of  the  premises  as  agent  for  E.  A.  Colcord,"  the  lessor, 
and  the  court  held  the  instrument  to  be  a  good  lease. 

Sec.  1156.  Proper  words  to  create  a  lease.— Though  no 
formal  words  are  requisite  to  a  lease  at  common  law,  the 
usual  words  of  operation  in  it  are  demise,  grant,  to  farm, 
let,  and  betake — dimisi,  concessi,  et  adfirmam  tradidi,^ 
which  signifies  generally  the  creation  of  a  present  vest- 
ing interest,  and  not  a  future  or  contingent  estate.^ 
Under  statute  as  at  common  law,  no  precise  form  of 
words  is  required  to  constitute  an  instrument  a  lease,  but 
any  words  which  show  an  intent  to  convey  by  their  own 
operation,  the  possession  of  certain  specified  land,  for  a 
limited  time,  will  suffice  to  create  a  term  of  years  ;  *  for,  as 


where  Andrew  J.  Perkins  takes 
possession.  Rent  to  begin  Oc- 
tober 1,  1870, — for  one  year  at 
|150.  John  C.  Hoadley."  The 
court  say  "the  memorandum 
affixed  to  the  bill  of  parcels  ex- 
presses the  consent  of  the  owner 
that  the  defendant  should  have 
immediate  possession  of  the 
stable,  and  should  continue  to 
occupy  it,  at  a  specified  rent 
and  for  a  definite  term  of  years. 
Although  brief  and  informal, 
therefore,  it  had  the  essential 
elements  of  a  present  demise. 
Stainforth  v.  Fox,  7  Bing.  590  ; 
B.C.  20  Eng.  C.  L.  264  ;  Kabley 
V.  Worcester  Gas  Light  Co.,  103 
Mass.  393.  Being  accepted  by 
the  defendant,  it  gave  him  all 
the  rights  of  a  lessee." 

13  Head  (Tenn.)  635. 

»  Folden  v.  State,  13  Neb.  328  ;  s.c. 
14  N.  W.  Rep.  413  ; 
1  Brom  &  Head  Com.  (Am.  ed.') 

744; 
1  Co.  Litt.  (19th  ed.)  43b. 
See  :  Homer  v.  Den  ex  d.  Leeds, 

25  N.  J.  L.  (1  Dutch.)  106  ; 
Steel  V.  Frick,  56  Pa.  St.  173. 

'  The  implication  raised  by  the  use  of 
these  words  may  be  controlled 
by  other  provisions  of  the  in- 
strument. 


Dingman  v.  Kelly,  7  Ind.  717  ; 
South    Cong.   Meeting-House  v. 
Hilton,  77  Mass.  (11  Gray)  409  ; 
White  V.   Livingston,   66    Mass. 

•  (10  Cush.)  259  ; 

Walker    v.   Fitts,  41    Mass.    (24 

Pick.)  181 ; 
Putnam  v.  Wise,  1  Hill  (N.  Y.) 

244; 
Jackson  v.  Delacroix,   2  Wend. 

(N.  Y.)  438 ; 
Doe  d.  Phillip  v.  Benjamin,  9  Ad. 

&  E.  650  ;  s.c.  36  Eng.  C.  L. 

341; 
Doe  d.  Pearson  v.  Ries,  8  Bing. 

182  ;  s.c.  21  Eng.  C.  L.  496. 

*  Maverick  v.  Lewis,  3  McCord  (S. 

C.)  L.  216. 
See  :  Smith  v.   Simons,   1    Root 

(Conn.)  318;   s.c.   1  Am.  Dec. 

48; 
Alcorn  v.  Morgan,  77  Ind.  184  ; 
Haywood  v.  Fulmer  (Ind.),  23  N. 

E.  Rep.  54 ;  s.c.  18  L.  R.  A.  491  ; 
Moshier    v.   Reding,    12    Me.   (3 

Fairf.)  478  ; 
Bussman  v.  Ganster,  73  Pa.  St. 

285; 
Greenough's  Appeal,  9  Pa.  St.  18  ; 
Moore  v.  Miller,  8  Pa.  St.  283  ; 
Offerman  v.  Star,  2  Pa.  St.  894  ; 

s.c.  44  Am.  Dec.  211  ; 
Mickie    v.   Lawrence,    5    Rand. 

(Va.)  371. 
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said  by  Sergeant,  J.,  in  Watson  v.  O'Hern  :  ^  "  It  is  an 
established  rule  of  law  that  whatever  words  are  sufficient 
to  exi)lain  the  intent  of  the  parties,  that  the  one  should 
divest  himself  of  the  property,  and  the  other  come  into 
it  for  a  determinate  time,  whether  they  run  in  the  form 
of  a  license,  covenant,  or  agreement,  will,  in  construc- 
tion of  law,  amount  to  a  lease  as  effectually  as  if  the 
most  proper  and  pertinent  words  were  made  use  of  for 
that  purpose."  An  instrument  purporting  to  "lease 
and  convey "  all  the  coal  in  certain  lands  for  a  certain 
term  has  been  held  to  be  a  mining  lease,  and  not  a  con- 
veyance of  the  coal ;  ^  and  a  grant  under  seal,  to  mine, 
dig,  and  carry  away  any  ore  from  specified  premises  for 
a  term  of  years,  on  payment  of  a  stipulated  amount  per 
ton,  is  held  to  be  a  present  lease,  and  not  an  executory 
contract.^ 

Sec.  115Y.  Formofinstrument.— While  in  the  execution 
of  a  lease  creating  a  term  of  years,  the  general  form  of 
a  deed  is  usually  followed,  and  certain  technical  terms 
and  set  forms  of  expressions  used,  yet  no  particular  form 
of  instrument  is  essential,  any  more  than  the  use  of  par- 
ticular technical  words  and  phrases.*  The  contract  is 
required  to  be  in  writing,  but  the  memorandum  thereof 
niay  be  in  any  form,  or  wholly  without  form  even,  pro- 
vided only  the  intention  of  the  parties  is  clearly  set 
forth,  ^  and  that  intention  is  to  grant  the  present  posses- 
sion and  profits  of  lands  and  tenements  for  a  specified 
term.® 

Sec.  1158.  Must  be  for  fixed  term.— A  lease  for  years 
must  be  for  a  certain  fixed  time,^  for  where  no  time  is 

'  6  Watts  (Pa.)  363.  Moring  v.  Ward,  5  Jones  (N.  C.) 

'  Austin  V.  Huntsville  Coal  &  Min-  L.  273  ; 

ing  Co.,  73  Mo.  535.  Offerman  v.  Starr,  2  Pa.  St.  394. 

«  Kemble  Coal  Co.  v.  Scott,  90  Pa.  *  See  :  Ante,  §  1156. 

St.  333.  '  See  :  Ante,  %  1155. 

See  :  Linsley  v.  Tibballs,  40  Conn.  «  See  :  Ante,  §  1151. 

532  ;  '  Gilmore  v.  Hamilton,  83  Ind.  196  ; 

Emmons  v.  Kiger,  23  Ind.  483 ;  Bussman  v.  Ganster,  72  Pa.  St. 

Munson  v.  Wray,  7  Blackf.  (Ind.)  285  ; 

403  ;  Pleasants  v.   Claghorn,   2   Miles 

Eastman  v.   Perkins,   111  Mpss.  (Pa.)  303. 

30  ;  Where  the  instrument  leaves  it 
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fixed  by  the  instrument  it  is  void  for  uncertainty.^  Yet 
the  determination  of  a  lease  may  be  made  to  depend  upon 
extraneous  or  collateral  circumstances,^  provided  only 
that  where  the  duration  of  the  term  is  to  be  determined 
by  ex  post  facto  matters,  they  must  transpire  in  the  life- 
time of  both  the  lessor  and  the  lessee.^  Where  a  definite 
term  is  mentioned  in  the  instrument,  but  no  time  is  set 
for  its  beginning,  in  the  absence  of  proof  of  a  contrary 
intention,  the  term  will  be  held  to  run  from  the  date  of 
the  instrument  ;  ^  and  it  has  been  said  that  where  a  lease 
does  not  mention  the  day  upon  which  the  term  is  to  be- 
gin, but  does  state  the  year  and  a  certain  length  of  time 
during  which  the  term  is  to  last,  it  gives  an  estate  for 
the  time  mentioned,  running  from  the  last  day  of  the 
year  named.  ^  "Where  a  lease  is  in  the  usual  form  of  a 
deed,  and  there  is  a  conflict  in  the  different  clauses  of 
the  instrument  as  to  the  date  upon  which  the  term  ex- 
pires, the  date  in  the  granting  clause  will  control.® 

Sec.   1159.   Same— Length  term  may  run.— The   length  of 
time  for  which  a  term  for  years  may  run  varies  under 

in  doubt  upon  which  of  two  he    should    name    the    years, 

dates  the  estate  granted  sliall  which  by  my  own  reference  to 

end,  the  election  rests  with  the  his  nomination  is  as  much  as 

lessee.  if  I  myself  had  named  them. 

Murrell  v.  Lyon,  30  La.  Am.  255.  This  instance  is  put  in  Ulustra- 

See:  Commonwealth  v.   Sheriff,  tion  of  the  general  principle 

3  Brew.  (Pa.)  537  ;  stated  in  the  same  place,  that 

Dodson  V.  Hall,  11  Heisk.  (Tenn.)  every    contract    sufficient    to 

;198_  make  a  lease  for  years  ought 

'  "Western    Transportation    Co.   v.  to  have  certainty  in  three  limi- 

Lansing,  49  N.  Y.  499,  504 ;  tations,  viz. :  in  the  commence- 

Abell  V.  Radcliff,  13  John  (N.  Y.)  ment  of  the  term,  in  the  con- 

296  tinuance  of  it,  and  in  the  end  of 
'  Batchelder  v.  Dean,  16  N.  H.  265.  it.  So  that  (the  authority  con- 
See:  Clark  V.  Rhoades,  79   Ind.  tinues)  all  these  ought  to  be 

842  .  '     known  at  the  commencement 

Homer  v.  Den  ex  d.  Leeds,  25  N.  of  the  lease.     So  if  the  lease  has 

J  L  (1  Dutch.)  106.  a    certain    appointment  of    a 

'  Western    Transportation    Co.    v.  number  of  years,  although  the 

Lansing  49  N  Y.  499  :  commencement  or  end  of  it  is 

Say  V.  Smi'th,  1  Plow.  269.  certainly  appointed    upon   an 

Thus  it  is  said  in  Say  v.  Smith,  1  uncertain  time,  yet  such  lease 

Plow  269,  if  I  make  a  lease  to  shall  be   good  as  a  lease  tor 

one  for  so  many  years  as  I.  S.  years,  after  the  lessee  hath  done 

shall  name,  and  afterwards  I.  such  an  act. 

S.  in  my  lifetime  names  a  cer-    "  Keyes  v.  Dearborn,  13  W.  H.  5^. 

tain  number  of  years,  it  shall    '  Huffman  v.   McDamel,   1    Oreg. 

be  a  good  lease  for  so  many  2i59.                   .„  tvt  i,   qoq    „  ^ 

yearsas  he  names  ;  for  it  is  my    «  Holden  v.  State,  13  Neb.  328  ;  s.o. 

demise,  and  I  am  content  that  14  N.  W.  Rep.  412. 
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the  statutes  of  the  different  states.  Out  of  consideration 
of  public  policy,  many  of  the  states  of  the  Union  have  by 
positive  enactments  placed  limitations  upon  the  time  for 
which  lands  may  be  leased.  In  some  of  these  states 
the  restrictions  apply  to  land  of  a  certain  specified  char- 
acter, while  in  others  it  applies  indefinitely  to  all  lands, 
without  respect  to  character  or  the  purpose  for  which 
they  are  demised.  Thus,  in  Alabama,  no  lease  for  more 
than  twenty  years  is  valid,  notwithstanding  the  char- 
acter of  the  land  leased  ;  ^  in  California  a  lease  of  agri- 
cultural lands  is  limited  to  ten  years,  ^  and  a  lease  of 
city  lots  to  twenty  years  ;  ^  in  Iowa  a  lease  of  agricult- 
ural lands  is  limited  to  twenty  years  by  the  constitution,* 
and  in  New  York  the  constitution  ^  forbids  the  making 
of  a  lease  of  agricultural  lands,  in  which  any  rent  or 
service  is  reserved,  for  a  longer  term  than  twelve  years.® 
In  the  absence  of  statutory  provisions  limiting  the  terms 
for  which  an  estate  for  years  may  endure,  .it  may  run 
any  number  of  years  the  parties  determine  upon,  pro- 
vided only  it  be  a  fixed  and  determinate  period.  Thus 
leases  have  been  made  for  nine  hundred  and  ninety-nine 
years,'''  for  two  thousand  years, ^  and  the  like.  Such 
leases  are  not  held  as  leases,®  and  are,  as  the  Supreme 
Judicial  Court  of  Massachusetts  say,^°  "to  all  imaginable 
purposes  a  fee  charged  with  a  ground  rent. "  "  Such  fees, 
though  not  common,  have  been  recognized  in  this 
country.  ^2    Leases  granted  to  endure  "  as  long  as  wood 

'  Ala.  Code,  §  3190.  '  See  :  Montague  v.  Smith,  13  Mass. 

2  Cal.  Civ.  Code,  §  5117.  369. 

8  Id.,  §  5718.  8  Den  v.  Bernard,  1  Cowp.  597,  599. 

*  Iowa  Const.,  art.  1,  S  24.  n  Id. 

"  N.  Y.  Const.,  art.  1,  §  14  ;  IN.  Y.  '»  Montague  v.  Smith,  18  Mass.  396, 

Rev.  Stats.  (8th  ed.)  184.  403. 

See  :  Clark  v.  Barnes,  76  N.  Y.  "  See  :  Ante,  §  60. 

301 ;  12  Adams  v.   Bucklin,  24  Mass.   (7 

Odell  V.  Durant,  62  N.  Y.  534  ;  Pick.)  131  ; 

Parsell  v.  Stryker,  41  N.  Y.  480  ;  Alexander  u.Warrance,17Mo.338; 

Stephens  v.  Eeynolds,  6  N.  Y.  Farley  v.  Craig,  11  N.  J.  L.  (6 

454,  457.  Halst.)  263 ; 

'  A  lease  made  in  contravention  of  Van  Renssellaer  v.  Hays,  19  N. 

this  provision  of  the  statute  is  Y.  68  ; 

void  in  toto.  Wallace  v.  Harmstead,  44  Pa.  St. 

Clark  V.  Barnes;  76  N.  Y.  301.  493  ; 

And  the  same  is  held  to  be  true  Wartenby  v.  Moran,  3  Call  (Va.) 

even  though  the  letting  be  not  491 ; 

for  agricultural  purposes.  Scott  v.  Lunts,  33  TJ.  S.  (7  Pet.) 

Odell  V.  Durant,  63  N.  Y.  534.  596  ;  bk.  8  L.  ed.  797. 


Chap.  XX.  §  1160.]    COMPUTING  TIME  OF  TERM. 


1005 


grows  and  water  runs  "  have  been  held  to  pass  the  fee 
subject  to  a  rent  charge.^ 

Sec.  1160.  Same— Computing  time.— Where  a  lease  is 
from  a  certain  date,  the  day  of  the  date  is  excluded  in 
computing    the   term,^   unless  a  contrary   intention  is 


'  Stevens  v.  Dewiiig,  2  Vt.  411  ; 

Arms  V.  Burt,  1  Vt.  303  ;   s.c.  18 
Am.  Dec.  680. 
2  Bemis  v.  Leonard,  118  Mass.  502 ; 
S.C.  19  Am.  Rep.  470; 

Atkins  V.  Sleeper,  89  Mass.  487  ; 

Bigelow  V.  Wilson,  18  Mass.  (1 
Pick.)  485  ; 

Cornell  v.  Molton,  3  Den.  (N.  Y.) 
12; 

Sheets  v.  Selden,  69  U.  S.  (2 
Wall.)  177,  187,  189  ;  bk.  17  L. 
ed.  822,  826. 

See :  Perry  v.  Providence  Ins. 
Co.,  99  Mass.  162. 

In  Atkins  v.  Sleeper,  supra,  the 
courts  said  "the  rule  is  stated 
to  be,  that  if  a  lease  be  made 
to  hold  from  the  date,  or  the 
day  of  the  date,  that  day  is  to 
be  excluded  ;  but  if  it  be  to  hold 
from  the  making,  it  includes 
the  day.  Where  time  is  com- 
puted from  an  act  done,  the 
general  rule  is  to  include  the 
day.  Where  it  is  computed 
from  the  day  of  the  act  done, 
the  day  is  excluded.  (2  Pars, 
on  Con.  179n.)  This  rule  has 
been  adopted  by  this  court,  and 
must  be  regarded  as  settled  in 
this  commonwealth." 

Butterick  v.  Holden,  62  Mass.  (8 
Cush.)  233 ; 

Seekonk  v.  Rehoboth,  62  Mass. 
(8  Cush.)  371  ; 

Farwell  v.  Rogers,  58  Mass.  (4 
Cush.)  460 ; 

Wiggin  V.  Peters,  42  Mass.  (1 
Met.)  127  ; 

Bigelow  V.  Wilson,  18  Mass.  (1 
Pick.)  494. 

The  declaration  in  the  above  quo- 
tation that  "where  time  is  to 
be  computed  from  an  act  done, 
the  general  rule  is  to  include 
the  day,"  is  declared  to  be  dic- 
tum, "  was  aside  from  the  de- 
cision of  the  court,  for  the  com- 
putation was  to  be  made  from 
a  certain  day,  and  was  held  to 
exclude  that  day." 


See  :  Bemis  v.  Leonard,  118  Mass. 
502,  508. 

The  rule  of  construction,  stated 
in  some  of  the  old  authorities, 
that  where  time  is  to  be  com- 
puted from  an  act  done  the  day 
of  the  act  is  to  be  included,  has 
been  rejected  in  the  later  Eng- 
lish cases,  of  which  it  is  suffi- 
cient to  refer  to  Lester  v.  Gar- 
land, 15  Ves.  248  ;  s.c.  10  Rev. 
Rep.  68  ;  and  Webb  v.  Fair- 
maner,  3  Mees.  &  W.  473, 
where  the  earlier  cases  are  crit- 
ically reviewed  by  Sir  WiUiam 
Grant  and  Baron  Parke. 

The  old  EngUsh  mle  was  to  ex- 
clude the  day  of  the  date  of  the 
instrument,  when  the  lease  was 
expressed  to  be  "  from"  a  cer- 
tain day,  and  to  include  it  when 
the  lease  was  from  the  date 
or  datus,  signifying  delivery. 
The  Supreme  Court  of  Pennsyl- 
vania say  in  the  case  of  Lysle 
V.  Wmiams,  15  Serg.  &  R.  (Pa). 
136,  that  "when  the  words 
'  from  the  date '  were  made  use 
of  to  denote  the  terminus  a  quo, 
an  immediate  interest  is  to  pass, 
the  date  of  the  instrument  is 
inclusive.  And  the  reason  for 
the  rule  is  for  when  words  of 
an  equivocal  meaning  were 
made  use  of,  and  there  is  no 
index  from  which  the  intention 
of  the  party  who  uses  them  may 
be  gathered,  the  construction 
shall  be  made  most  advanta- 
geous to  him  in  whose  favor 
the  instrument  is  made.  The 
distinction  is  between  the  legal 
construction  of  the  words 
'  from  the  date '  when  used  by 
way  of  computation  and  when 
used  by  way  of  basing  an  in- 
terest." 

In  Lester  v.  Garland,  15  Ves.  248  ; 
s.c.  10  Rev.  Rep.  68,  it  is  said 
that  there  is  no  general  rule  in 
computing  time  from  an  act  or 
an  event  that  the  day  is  to  be 
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entertained  by  the  parties  or  manifested  by  the  instru- 
ment,-^ but  the  whole  of  the  anniversary  day  on  which 
term  was  granted  will  be  included.^  The  American 
authorities  were  not  in  accord  as  to  the  rule  regarding 
the  exclusion  or  inclusion  of  the  first  day  of  an  ordinary 
lease.  Thus  it  has  been  held  in  Connecticut^  and  in 
Pennsylvania*  that  a  lease  of  one  year  from  the  first 
of  April  will  expire  on  the  30th  day  of  March  of  the  suc- 
ceeding year  ;  in  Massachusetts  it  is  held  that  a  lease 
from  a  day  certain  does  not  commence  until  the  day  fol- 
lowing, and  will  expire  on  the  corresponding  day  the  suc- 
ceeding year  ;  ^  in  North  Carolina  ^  and  in  Ehode  Island  ^ 
a  term  of  one  year  ends  on  the  day  corresponding 
to  that  on  which  it  began.  In  a  New  York  case,^  where 
the  lease  was  for  a  year,  containing  a  clause  providing 
that  the  lessee  was  ' '  to  have  the  privilege  to  have  the 
premises  for  one  year,  one  month,  and  twenty  days 
longer,  but  if  he  leaves  he  is  to  give  four  months'  notice 
before  expiration  of  his  lease,"  the  court  held  that  the 
lease  created  a  term  for  the  full  period  of  two  years,  one 
month,  and  twenty  days,  defeasible  at  the  election  of  the 
tenant  for  one  year,  by  giving  notice  of  his  intention  to 
leave  the  premises  four  months  previous  to  the  expiration 
of  the  year.^ 

inclusive  or  exclusive ;    it  de-  that  a  lease  from  May  first  of 

pends    on  the   reason    of   the  one  year  to  May  first  of  the 

thing,  according  to  the  circum-  second  year  expires  at  13  o'clock 

stance.      In    Pugh   v.    Leeds,  of  May  first  is  admissible. 

Cowp.  714,  it  vras  held  that  the  '  See  :  Bartol  v.  Clavert,  31  Ala.  43  ; 

day' of  the  date  of  a  lease  is  to  Brevrer  v.  Harris,  5  Gratt.  (Va.) 

be    included  or  excluded    ac-  285  ; 

cording  to  the  intentions  of  the  Ackland  v.  Lutley,  9  Ad.  &  E. 

parties  to  the  lease  as  gathered  879  ;  s.c.  36  Eng.  C.  L.  457. 

from    the    whole    instnament,  "  Fox  v.  Nathans,  33  Conn.  348. 

and  this  has  been  said  to  be  ^  People  v.   Robertson,   24  Pa.   St. 

the  recognized  lawin  this coun-  373 ;  s.c.  3  Grant  (Pa.)  446. 

try.  *  See :  Atkins  v.  Sleeper,  89  Mass. 

McGlynn  v.  Butler,  35  Cal.  384  ;  (7  Allen)  487. 

Donaldson   v.    Smith,   1   Ashm.  «  See :  Vincent  v.  Corbin,  85  N.  C. 
(Pa.)  197.  108. 
1  The     custom    of  the     neighborhood  '  See  :  Waters  v.  Young,  11  R.  I.  1  ; 
may  be  taken  into  considera-  s.c.  23  Am.  Kep.  409. 
tion  in  determining  the  inten-  '  Chritien  v.  Doney,  1  N.  Y.  419. 
tion  of  the  parties.     Thus  it  is  'In  the  case  of  the  Western  Trans- 
said  by  the  Supreme  Court  of  portation  Co.  v.  Lansing,  49  N. 
New  York,  in  the  case  of  Wil-  Y.  499,  the  court  say  that  where 
cox  V.  Wood,  9  Wend.  (N.  Y.)  a   term    for  years  contains    a 
346,  that  proof  of  a  local  custom  clause    giving    the   lessee  the 
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Sec.  1161.  Same— Same— Optional  mimber  of  years.— A 
lease  "  for  one  year,  and  so  for  two  or  three  years,  as  the 
parties  shall  agree,"  is  held  to  create  an  estate  for  two 
years,  and  after  every  subsequent  year  begins,  is  not  deter- 
minable till  that  year  is  ended. ^  Where  a  demise  for  seven 
years,  with  a  proviso  that,  notwithstanding  anything  be- 
fore contained,  if  notice  should  not  be  given  to  determine 
the  lease  at  the  end  of  the  seven  years,  it  should  be  con- 
sidered a  lease  upon  the  same  covenants,  from  year  to 
year,  until  notice  to  determine  it,  continues  after  the 
seven  years,  until  put  an  end  to  by  notice.  ^  Where  a 
devise  is  made  for  a  certain  number  of  years,  with  a  pro- 
viso for  terminating  the  lease  in  a  less  number  of  years, 
if  the  landlord  should  so  desire,  it  is  terminated  on  his  giv- 
ing notice  of  his  desire  in  writing  ;  ^  but  where  a  lease  is 
given  for  a  specified  number  of  years,  determinable  at  the 
end  of  a  less  number  of  years  "if  the  parties  so  think 
fit,"  it  is  not  determinable  without  the  joint  assent  of 
both  the  lessor  and  lessee.*  An  agreement  for  a  lease 
"  for  seven  or  fourteen  years  "  means  a  lease  for  fourteen 
years  determinable  by  the  lessee,  and  not  by  the  lessor,  at 
the  end  of  the  seven  years.  ^     This  is  on  the  ground  that 

privilege  of  keeping  and  oocu-  458  ;  s.c.  34  L.  J.  Ex.  6  ;  11  L. 

pying  tlie    premises  for  such  J.  317  ;  13  W.  R.  145. 

further  time  after  the  expira-    '  Powell  v.  Smith,  L.  R.  4  Eq.  85  ; 

tion  of  said  term  as  he  shall  s.c.  3  Moak  Eng.  Rep.  654  ;  41 

choose  or  elect,  yielding  and  L.  J.  Ch.  734 ;  20  W.  R.  602. 

paying  therefor  the  same  rent,  See  :  Dann  v.  Spurrier,  3  Bos.  & 

and  where  before  the  expira-  P.  399,  442  ;  s.c.  7  Ves.  231  ;  6 

tion  of  the  specified  term  the  Rev.  Rep.  119  ; 

lessor  dies,  the  lessee  is  not  en-  Ferguson    v.    Cornish,    2    Burr. 

titled  to  a  renewal  or  extension  1033  ;  s.c.  3  Durnf .  &  E.  (3  T. 

of  the  lease.  R.)  463,  note  ; 

'  Harris  v.  Evans,  1  Wils.  263 ;  s.c.  Goodright  d.  Nicholls  v.  Mark,  4 

Amb.  829.  Mees.  &  S.  80  ; 

See  :  Brown  v.  Trumper,  36  Beav.  Price  v.  Dyer,  17  Ves.  363  ;  s.c. 

11 ;  11  Rev.  Rep.  102. 

Giddens  v.  Dodd,  3  Drew  485;  The  court  say,  in  Powell  ij.  Smith, 

s.c.  25  L.  J.  Ch.  451  ;  supra,   that  such  a  lease  en- 

Fowell  V.  Franter,  3  Hurl.  &  C.  titles  the  lessee,  in  the  absence 

458  ;  s.c.  34  L.  J.  Ex.  66 ;  11  L.  of  other  stipulations,  to  a  lease 

J.  317  ;  13  W.  R.  145.  for   fourteen    years,    determi- 

■Without  such  subseciueut  agreement,  nable  at  the  end  of  seven  years, 

it  is  a  lease  for  one  year  only.  at  his  option  only,  though  the 

Han-is  v.  Evans,  1  WUs.  263 ;  s.c.  lessor  proves  that  he  supposed 

Amb.  339.  such    an    agreement   gave  to 

'  Brown  v.  Trumper,  86  Beav.  11.  him,  as  well  as  to  the  lessee, 

2  Gidden  v.  Dodd,  3  Drew  485  ;  s.c.  the  option  of  determining  it  at 

35  L,  J.  Ch.  451.  that  time. 

^FoweU  V.  Franter,  3  Hurl.  &  C.  A   lease    "for    seven,    fourteen,    or 
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every  doubtful  grant  must  be  construed  in  favor  of  the 
grantee.^  Where  a  lease  for  an  optional  number  of  years 
is  given,  the  option  may  be  exercised  at  any  time  during 
the  tenancy,  within  the  contemplation  of  the  lease.  ^ 

Sec.  1162.  Same— Renewable  forever.— A  covenant  in  a 
lease  stipulating  for  a  renewal  forever  will  be  specifically 
executed  ^  if  clearly  appearing ;  but  it  is  not  to  be  in- 
ferred from  a  general  provision  for  similar  covenants.* 
While  it  is  true  that  covenants  for  renewal  of  leases 
will  be  enforced,  though  tending  to  perpetuity,  ^  where 
clear  and  unequivocal,^  yet  the  predisposition  of  courts 
is  against  perpetual  renewals,  and  they  will  not  construe  a 
general  covenant  for  renewal  so  as  to  include  more  than 
one  renewal  of  the  lease,''  unless  perpetual  renewal  is 


twenty-one  years,"  as  the  lessee 

shall  think  proper,  is   a  good 

lease  for  seven  years,  whatever 

it  may  be  for  the  fourteen  or 

twenty-one  years. 
Ferguson    v.    Cornish,   3    Burr. 

1032  ;  s.c.  3  Durnf.  &  E.  (8  T. 

R.)  463,  note. 
If  a  lease  is  granted  for  "  seven, 

fourteen,  or  twenty-one  "  years, 

simply,  the  lessee  only  has  the 

option  at  which  of  the  above 

periods  the  lease  shall  deter- 
mine. 
Dann  v.  Spurrier,  3  Bos.  &P.  399, 

443 ;   s.c.  7  Ves.  331  ;   6  Rev. 

Rep.  119  ; 
Price  V.  Dyer,  17  Ves.  363 ;  s.c. 

11  Rev.  Rep.  103. 
'  Doe  d.  Webb  v.  Dixon,  9  East  16  ; 

s.c.  9  Rev.  Rep.  501. 
See :  Dann  v.  Spurrier,  3  Bos.  & 

P.  399,  443  ;  s.c.  7  Ves.  831  ;  6 

Rev.  Rep.  119. 
'  Buckland  v.  Pappilian.  L.  R.  2  Ch. 

67  ;  s.c.  36  L.  J.  Ch.  81  ;  13  Jur. 

N.  S.  993  ;  15  L.  J.  378 ;  15  W. 

R.  93. 
'  Except  where  perpetual  leases  are 

against  the  policy  of  the  law. 
Morrison  v.  Rossinghol,   5    Cal. 

65; 
Hart  V.  Hart,  23  Barb.  (N.   Y.) 

606. 
*  Bank  v.  Haskie,  45  Md.  307  ; 
Blackmore  v.  Broadman,  38  Mo. 

430; 
Iggulden  V.  May,  9  Ves.  335. 


'  Bridgney  v.  Hitchcock,  5  Bro.  P. 

O.  6. 
«  Page  V.  Estey,  54  Me.  319  ; 

Worthington  v.  Lee,  61  Md.  530  ; 

Banks  v.  Haskie,  45  Md.  305  ; 

Blackmore  v.  Broadman,  28  Mo. 
430; 

Farnival  v.  Crew,  3  Atk.  83  ; 

Bridges  v.  Hitchcock,  1  Bro.  P. 
C.  532  ; 

Copper  Mining  Co.  v.  Beach,  13 
Beas.  478  ; 

Smyth  V.  Naugle,  7  Clark  &  F. 
405; 

Iggulden  V.  May,  7  East  343  ; 

Harr  v.  Bridges,  4  Kay  &  J.  45  ; 

City  of  London  v.  Mitford,  14 
Ves.  41  ;  s.c.  9  Rev.  Rep.  334 : 

Moore  v.  Foley,  6  Ves.  336  ;  s.c. 
5  Rev.  Rep.  370. 

A  covenant  to  renew,  and  to  con- 
tinue renewals,  will  be  en- 
forced as  a  covenant  for  a  per- 
petual renewal. 

Page  r.  Estey,  54  Me.  319  ; 

Attorney-General  v.  Smith,  2 
Vem.  746 ; 

Watson  V.  Master,  etc.,  14  Ves. 
333. 
'  Green  v.  Dietrich,  114  111.  643 ; 

Cunningham  v.  Pattee,  9' 
248; 

Brand  v.  Frumveller,  33  Mich. 
315; 

Rutgers  v.  Hunter,  6  John.  Ch. 
(N.  Y.)  215  ; 

Piggot  V.  Mason,  1  Paige  Ch.  (N. 
Y.)  412  ; 
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clearly  intended.^  A  covenant  for  perpetual  renewals  in 
a  lease  will  not  be  specifically  enforced  in  case  of  laches,^ 
or  alterations  of  the  property  so  that  it  cannot  be  enjoyed 
according  to  the  stipulations  ;  ^  neither  will  specific  per- 
formance be  enforced  where  the  covenant  is  improvident 
or  unequal,  or  without  adequate  consideration.*  We 
have  already  seen  ^  that  leases  for  a  long  term  of  years 
are  "to  all  imaginable  purposes  a  fee  clogged  with  a 
ground  rent."  If  such  is  true  of  leases  for  a  long  term 
only  when  we  add  thereto  the  element  of  uncertainty 
of  duration  of  the  term,  by  making  it  renewable  for- 
ever, it  would  seem  that  the  estate  should  be  techni- 
cally as  well  as  practically  a  fee  granted  upon  fee- farm 
rents.®  It  has  been  said  that  if  such  estates  are  not 
held  to  be  a  fee  subject  to  a  ground  rent,  they  must 
be  regarded  as  void  within  the  doctrine  against  perpetui- 
ties.'' In  such  a  demise,  the  lessor  grants  an  entire 
estate  which  may  endure  forever,  or  he  grants  an  estate 
for  a  specified  number  of  years,  with  the  eovenant  to 


Syms    V.   Mayor,    etc.,   of    New 

York  City,  50  N.  Y.  Sup.  Ct. 

389; 
Banker  v.  Braker,  9  Abb.  N.  C. 

411; 
Whitlock  V.  Duffield,  Hoff.  Ch. 

(N.  Y.)  110  ; 
Carr  v.  ElUson,  20  "Wend.  (N.  Y.) 

178; 
Brown  v.  Tigle,  8  Bli.  N.  S.  272  ; 
Tritton  v.  Foote,  3  Bro.  Ch,  636  ; 
Russell  U.Darwin,  3  Bro.  Ch.638  ; 
Farnival  v.  Crew,  9  Mod.  446  ; 
Hyde  v.  Skinner.  3Pr,  Wms.  196  ; 
Davis  V.  Taylor,  SRidg.  P.  C.  395  ; 
Harnett  v.  Yielding,  8  Sch.  &  L, 

549  ;  s.o.  9  Rev.  Rep.  98 ; 
Richardson    v.     Sutdenham,     3 

Vern.  447  ; 
Iggulden  V.  May,  9  Ves.  335  ;  s.c. 

7  East  237  ; 
Moore  v.  Foley,  6  Ves.  333,  337 ; 

s.c.  5  Rev.  Rep.  370  ; 
Taylor  v.   Stibbert,  3  Ves.  443; 

s.c.  3  Rev.  Rep.  278. 
'  Moore  v.  Foley,  6  Ves.  332  ;  s.c.  5 

Rev.  Rep.  370. 
See :  Swaineburne  v.  Milbum,  9 

App.  Cas.  844,  850  ;  s.c.  54  L. 

J.  Q.  B.  6 ; 
Nicholson  v.  Smith,  33  Ch.  Div. 

640  ;  s.c.  53  L.  J.  Ch.  191 ;  47 
64 


L.  T.  550  ; 

City  of  London  v.  Mitford,  14 
Ves.  41  ;  s.c.  9  Rev.  Rep.  334. 
■^  City  of    London   v.   Mitford,   14 
Ves.  41 ;  s.c.  9  Rev.  Rep.  334. 

See  :  Nicholson  v.  Smith,  82  Ch- 
Div,  640  ;  s.c.  53  L.  J.  Ch.  191  ; 
47  L.  T.  550. 

Coyenanta  for  perpetual  renewals  will 
be  enforced  even  though  there 
is  no  demand  made  for  renewal 
during  the  term,  px'ovided  there 
is  no  gross  laches,  and  the 
equitable  conditions  are  com- 
plied with, 

Worthington  v,  Lee,  61  Md.  530  ; 

Banks  v.  Haskie,  45  Md.  305. 
»  City  of  London  v.  Mitford,  14  Ves. 
41 ;  s.o.  9  Rev,  Rep.  834. 

See :  Nicholson  v.  Smith,  83  Ch. 
Div.  640  ;  a.c,  52  L.  J.  Ch.  191 ; 
47  L.  T.  550. 
*  Redshaw  w.  Governor,  1  Eden  846  ; 

Margrave  v,  Archbold,  1  Dow.  P. 
C.  107  ; 

Aston  V.  Britland,  9  Mod.  58  ; 

Attorney-General  v.  Brooks,   18 
Ves.  336. 
»  See  :  Ante,  8  1159. 
6  See  :  Ante,  §§  60,  1159. 
'  See  :  Morrisson    v.  Rossmgnol,  5 
Cal.  64. 
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renew,  or  to  grant  another  just  like  it  at  the  expiration  of 
the  specified  number  of  years,  to  the  end  of  time.  It  is 
thought  that  if  every  renewal  is  not  the  creation  of  anew 
estate,  then  the  original  estate  granted  is  one  in  perpe- 
tuity, subject  to  the  condition  subsequent,  that  it  shall 
determine  if  the  holder  shall  fail  to  either  elect  to  renew 
at  the  end  of  the  term  or  to  pay  the  rent.  If  each  re- 
newal is  the  creation  of  a  new  estate,  then  the  covenant 
for  renewal  forever  is  void  under  the  rule  against  perpe- 
tuities, because  it  is  for  the  creation  of  a  series  of  estates, 
one  of  which  must,  in  time,  certainly  take  effect  beyond 
"  a  life  or  lives  in  being  and  twenty-one  years,  after." 

Sec.  1163.  Eentreserved.— We  have  already  seen  ^  that 
a  reservation  of  rent  is  not  necessary  to  the  creation 
of  an  estate  for  years  ;  ^  for,  from  favor,  or  valuable 
consideration,  the  tenant  may  have  a  lease  without  any 
render.  But  this  can  occur,  however,  only  in  a  case  where 
a  lease  was  clearly  intended.  When,  upon  construction, 
it  is  doubtful  whether  a  lease  was  intended  or  not,  then 
it  constitutes  a  very  important  circumstance  that  ■  rent 
was  not  reserved,  eo  nomine  or  substantially.^ 

Sec.  1164.  Parol  lease.— Unless  prohibited  by  a  positive 
enactment,  a  lease  of  land  may  be  created  by  parol  for 
any  period  not  affected  by  the  statute  of  frauds,  and 
where  followed  by  possession  will  create  a  valid  estate,* 

'  See  :  Ante,  §  1144.  See  :  Municipality  No.  1  v.  New 

2  State  V.  Page,  1  Spears  (S.  C.)  L.  Orleans,  5  La.  An.  761. 

408  ;  s.o.  40  Am.  Dec.  608.  »  State  v.  Page,  1  Spears  (S.  C.)  L. 

See  :  Ante,  §  1151.  408  ;  s.c.  40  Am.  608. 
In    Louisiana,   however,   a    fixed    *  Himesworth  v.  Edwards,  5  Harr. 

rest  is  an  essential  part  of  a  (Del.)  376  ; 

lease  under  the  code  ;   conse-  Bull  v.  Griswold,  19  111.  631  ; 

quently  where  the  instrument  Swan  v.  Clark,  80  Ind.  57 ; 

creating  the    estate    provided  Huffman  v.  Starks,  31  Ind.  474  ; 

only  for  the  payment  of  a  rea-  Yates  v.  Mullen,  23  Ind.  563  ; 

sonable  rent  to  be  settled  only  Weatherby  v.  Baker,  35  La.  An. 

by  the  award  of  three  disinter-  239  ; 

ested  persons,  the  court  held  McDonald  v.  Stewart,  18  La.  An. 

the  instrument  did  not  consti-  90 ; 

tute  a  lease  because  a   fixed  Rachael  v.  Pearsall,  8  Mart.  (La.) 

rent  was  not  reserved.  703  ; 

Haughery  v.  Lee,  17  La.  An.  23.  Union  Banking  Co.  v.  Gittings, 

Fixing  rent  by  extraneous   circum-  45  Md.  181 ; 

Etinoes  is  permissible  where  a  Morrill  v.   Mackman,   24  Mich. 

certain  standard  has  been  fixed  379 ;  s.c.  9  Am.  Rep.  134  ; 

by  the  lease.  GUson  «.  Boston,  11  Nev.  413  ; 
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which  will  prevail  over  a  subsequent  written  lease.  ^ 
This  is  the  case  even  though  the  contract  be  repudiated 
by  the  tenant,^  for  where  possession  is  taken  under  the 
lease,  the  tenant  is  deemed  to  hold  during  the  term, 
although  he  may  not  continue  to  occupy  the  premises.^ 
A  contract  to  be  performed  within  a  year  is  not  within 
the  statute  of  frauds  in  Connecticut,*  Delaware,"  New 
Hampshire,^  New  York,'''  Pennsylvania,^  or  Tennessee,^ 
and  in  some  of  the  states  a  contract  to  be  performed 
within  three  years  is  not  within  the  statute  of  frauds,^" 
while  in  other  states  all  contracts  in  relation  to  land 
are  required  to  be  in  writing.^'  A  parol  lease  of  land 
in  violation  of  the  statute  of  frauds  is  void  ;  ^^  but  in 
some  states  a  part  performance  will  take  the  contract 
out  of  the  statute.-^^      In  some  of  the  states  all  parol 


Becar  r.  Flues,  64  N.  Y.  518  ; 

Williams  i\  Ackerman,  8  Oreg. 
405; 

Bank  of  America  v.  Banks,  101 
U.  S.  340  ;  bk.  25  L.  ed.  8.J0. 
'  See  :  Rachael  v.  Pearsall,  8  Mart. 

(La.)  703. 
'  Becar  v.  Flues,  64  N.  Y.  518 ; 

Luke  v.  Hake,  5  Daly  (N.  Y.)  15  ; 

Scott  V.  Hawsman,  3  McL.  C.  C. 
180  ;  s.c.  Fed.  Cas.  No.  12532. 
»  Union  Banking  Co.  v.  Gittings, 
45  Ind.  181. 

Thus  it  is  said  in  Scott  v.  Haws- 
man, 2  McL.  C.  C.  180  ;  s.c. 
Fed.  Cas.  No.  12533,  a  parol 
lease,  under  which  no  act  has 
been  done  by  the  lessee,  who 
has  constantly  repudiated  it, 
but  who  has  enjoyed  the  prem- 
ises for  a  term  named  in  the 
lease,  may  be  treated  by  the 
lessor  as  a  subsisting  lease,  and 
he  may  seek  his  remedy  under 
it,  or  he  may  bring  his  action, 
and  recover  the  rent  on  account 
for  use  and  occupation.  Tlie 
court  add  that  the  defendant, 
having  disclaimed  the  lease, 
and  refused  to  perform  its  con- 
ditions, cannot  defeat  the  ac- 
tion for  use  and  occupation, 
by  showing  that  under  the 
lease  the  rent  for  the  second 
year  was  to  bo  fixed  by  a  tliird 
person,  whicl\  had  not  been 
done.  He  may  be  considered 
as  holding  over  and  bound  to 
pay  a  reasonable  rent. 


■*  Janes  v.  Finney,  1  Root  (Conn.) 

549. 
'  Himesworth  v.  Edwards,  5  Harr. 
(Del.)  376. 
See  :  Scotten  v.  Brown,  4  Harr. 
(Del.)  324. 
»  Woodbury  v.  Parshley,  7  N.  H. 

237. 
'  Taggart  r.  Rosevelt,  2  E.  D.  Smith 

(N.  Y.)  100. 
'  Pleasants  r.    Claghorn,    3    Miles 

(Pa.)  303. 
'  Shepard  i\  Cummings,  1  Coldw. 

(Tenn.)  354. 
'"  See  :  Cody  v.  Quarterman,  13  Ga. 
386; 
People  ex  rel.  Elline  i\  Rickert, 
8  Cow.  (N.  Y.)  226. 
"  Scotten  V.  Brown,  4  Harr.  (Del.) 
324. 
See  :  Himesworth  v.  Edwards,  5 
Harr.  (Del.)  376. 
"  Phipps    V.    Ingraham,   41   Miss. 
256; 
Drake  v.  Newton,  23  N.  J.  L.  (3 

Zab.)  Ill  ; 
Porter  v.  Gordon,  5  Yerg.  (Tenn.) 
100. 
"  Eaton  V.  Whitaker,  18  Conn.  222  ; 
Grant  v.  Ramsey,  7  Ohio  St.  138, 

351; 
Moore  v.  Beasley,  3  Ohio  294  ; 
Wilber  ■!'.  Paine,  1  Ohio  251. 
Part    performance  —  Possession    had 
before  a  parol  lease  of  seven  years, 
and  continued  after,  is  not  a 
sufficient  part  performance  to 
take  a  lease  out  of  the  statute 
of  frauds  of  Pennsylvania. 
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leases  of  land  have  the  effect  of  leases  at  will  only,^ 
and  in  others  those  parol  leases  void  under  the  statute 
of  frauds  have  the  force  and  effect  of  estates  at  will 
only;  2  yet  when  the  tenant  takes  possession  of  lands 
under  a  parol  lease  void  under  the  statute  of  frauds, 


Jones  V.  Peterman,  3  Serg.  &  E. 
(Pa.)  543  ;  s.c.  8  Am.  Deo.  673. 

Same — In  Iowa  it  is  held  that  a 
contract  for  the  transfer  of  a 
lease  for  a  term  of  years  can- 
not be  taken  out  of  the  opera- 
tion of  Iowa  statute  of  frauds 
by  proof  of  a  partial  perform- 
ance of  the  lease. 

Hunt  V.  Coe,  15  Iowa  197. 
•  Ellis  V.  Page,  18  Mass.  (1  Pick.) 
43; 

Kerr  v.  Clark,  19  Mo.  132  ; 

Murray  ■U.Armstrong,  11  Mo.  209. 
«  Cody  V.  Quarterman,  12  Ga.  286  ; 

Jennings  v.  McComb,  112  Pa.  St. 
518;  s.c.  4  Atl.  Rep.  812  ; 

Whitney  v.  Pittsburg  Opera- 
house  Co.,  88  Pa.  St.  100; 

Stover  V.  Cadwaller,  2  Penny. 
(Pa.)  117. 

See  :  Talamo  v.  SpitzmiUer,  120 
N.  Y.  37 ;  s.c.  33  N.  E.  Rep. 
980  ;  30  Cent.  L.  J.  455. 

In  Talamo  v.  SpitzmiUer,  supra, 
the  New  York  Court  of  Appeals 
held  that  a  parol  lease  for  more 
than  one  year  is  insufficient  to 
vest  any  term  whatever  in  the 
lessee,  and  when  he  goes  into 
possession  under  it  he  becomes 
a  tenant  at  willraerely,  subject 
to  liability  to  pay  at  the  rate  of 
the  stipulated  rent,  as  and  for 
use  and  occupation.  The  court 
say  :  ' '  The  agreement  between 
the  parties,  and  under  which 
the  plaintiff  entered  into  joint 
occupancy  with  the  defendant, 
being  void,  gave  to  the  plaint- 
iff no  right,  and  imposed  upon 
the  defendant  no  obligation,  to 
permit  him  to  go  into  or  remain 
in  possession  of  any  portion  of 
the  house,  and  unless  he  be- 
came a  yearly  tenant  his  lia- 
bility was  for  use  and  occupa- 
tion for  the  time  only  which  he 
occupied.  Thomas  v.  Nelson, 
69  N.  Y.  118.  The  mere  fact 
that  a  person  goes  into  posses- 
sion under  a  lease,  void  be- 
cause for  a  longer  term  than 
one  year,   does    not    create  a 


yearly  tenancy.  If  he  remains 
in  possession  with  the  consent 
of  the  landlord  for  more  than 
one  year,  under  the  circum- 
stances permitting  the  infer- 
ence of  his  tenancy  from  year 
to  year,  the  latter  could  treat 
him  as  such,  and  the  tenant 
could  not  relieve  himself  from 
liability  for  rent  up  to  the  end 
of  the  current  year  ;  and  the 
terms  of  the  lease,  void  as  to 
duration  of  term,  would  con- 
trol in  respect  to  rent.  Coud- 
ert  V.  Cohen,  118  N.  Y.  309  ;  s.c. 
33  N.  E.  Rep.  298.  The  parol 
agreement  for  five  years  was 
not  effectual  to  create  a  ten- 
ancy for  one  year.  Nor  did 
the  mere  fact  that  the  plaintiff 
went  into  possession  have  that 
effect.  He  remained  in  oc- 
cupation a  part  of  one  year 
only,  and  the  creation  of  a 
tenancy  for  a  year  was  depend- 
ent upon  something  further. 
While  it  is  not  required  that  a 
new  contract  be  made  in  ex- 
press terms,  there  must  be 
something  from  which  it  may 
be  inferred, — something  which 
tends  to  show  that  it  is  within 
the  intention  of  the  parties. 
The  payment  and  receipt  of  an 
installment  or  aliquot  part  of 
the  annual  rent  is  evidence  of 
such  understanding,  and  goes 
in  support  of  a  yearly  tenancy, 
and,  without  explanation  to 
the  contrary,  it  is  controlling 
evidence  for  that  purpose." 

Bishop  V.  Howard,  Barn.  &  C. 
100  ;  S.C.  9  Eng.  C.  L.  53  ; 

Cox  V.  Bent,  5  Bing.  185  ;  s.c.  15 
Eng.  C.  L.  533  ; 

Doe  d.  Lord  v.  Crago,  6  Man. 
G.  &  S.  (6  C.  B.)  90  ;  s.c.  60 
Eng.  C.  L.  89  ; 

Thomas  v.  Packer,  1  Hurl.  &  N. 
673; 

Braythwayte  v.  Hitchcock,  10 
Mees.  &  W.  494  ; 

Mann  v.  Lovejoy,  Ryan  &  M.  355  ; 
s.c.  31  Eng.  C.  L.  765. 
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such  lease  inures  as  a  tenancy  from  year  to  year,  until 
terminated  by  notice.^ 

A  parol  lease  for  a  year  to  commence  in  futuro,^  is 
invalid,  being  an  agreement  which,  by  its  term,  is  not  to 
be  performed  within  one  year  from  the  time  of  the  mak- 
ing thereof,^  and  for  that  reason  is  in  violation  of  the 
statute  of  frauds  ;  *  but  where  a  tenant  enters  into  and 
continues  in  possession  under  a  parol  lease  void  under 
the  statute  of  frauds,  the  rights  of  the  parties  are 
governed  by  the  terms  of  the  original  letting.^ 


'  Kerr  v.  Clark,  19  Mo.  133 ; 

Drake  v.  Newton,  23  N.  J.  L. 
(3  Zab.)  Ill ; 

Greton  v.  Smith,  83  N.  Y.  245  ; 

Lounsbery  v.  Snyder,  31  N.  Y. 
514; 

People  ex  reL  KUne  v.  Rickert,  8 
Cow.  (N.  Y.)  226  ; 

McDowell  V.  Simpson,  3  "Watts 
(Pa.)  129 ;  s.c.  27  Am.  Dec.  338  ; 

Clayton  v.  Blakely,  8  Durnf .  &  E. 
(8  T.  R.)  33  ;  s.c.  4  Rev.  Rep. 
575; 

Morrill  v.  Mackman,  24  Mich. 
279 ;  S.C.  9  Am.  Rep.  124,  138  ; 

Schuyler  v.  Leggett,  3  Cow.  (N. 
Y.)  660,  663 ; 

Doe  d.  Riggs  v.  Bell,  3  Durnf.  & 
E.  (5  T.  R.)  471  ;  s.c.  3  Rev. 
Rep.  642. 

In  Hew  York  it  is  said,  in  Greton 
V.  Smith,  33  N.  Y.  345,  that 
although  a  tenancy  from  year 
to  year  is  ordinarily  implied  in 
favor  of  the  owner  against  one 
who  enters  under  a  parol  de- 
mise for  a  term  of  years,  void 
by  New  York  statute  of  frauds, 
yet  if  the  entry  is  under  an 
agreement  by  the  owner  to 
execute  a  valid  lease  in  writ- 
ing for  the  term,  and  he  after- 
wards, in  bad  faith,  refuses  to 
execute  it,  repudiates  the  re- 
lation of  landlord  and  tenant, 
and  within  the  year  resumes 
dominion  over  the  property, 
he  is  bound  by  his  election,  and 
has  no  remedy  on  an  implied 
agreement  for  intermediate  use 
and  occupation. 

In  Pennsylvania  an  oral  lease 
which  exceeds  the  statutory 
time  will  be  held  a  lease  from 
year  to  year,  if  an  annual  rent 
is  reserved ;  but  if  a  gross  sum 


is  fixed  as  the  compensation 

for  the  whole  term  granted,  the 

estate  will  be  at  will  only. 
Stover  V.   Cadwaller,   3  Penny. 

(Pa.)  117. 
'  The  same  rule  appUes  where  the 

state  statute  of  frauds  allows  a 

leasing  by  parol  for  three  years. 
'  In  some  states  a  parol  lease  to 

commence  in  futuro  is  valid. 
See:  Ante,  551154. 
''  Parker's    Admrs.    v.     HoUis,   00 

Ala.  411  ; 
Lai-kin  ?'.  Avery,  23  Conn.  304  ; 
Atwood  V.  Norton,  31  Ga.  507  ; 
Wheeler  I).   Frankentlial,  78  IlL 

134  ; 
Olt  V.  Lohnas,  19  111.  576  ; 
Wolf  V.  Dozer,  23  Kan.  436  ; 
Roberts  v.  Tennell,  3  T.  B.  Mon. 

(Ky.)  347 ; 
Delano  v.  Montague,  58  Mass.  (4 

Cush.)  43 ; 
Gellett  V.  Rhode,  43  Minn.  166  ; 

s.c.  45  N.  W.  Rep.  13  :  30  Cent. 

L.  J.  455 ; 
Brair  17. Robertson,  19  Mo.  App.  66; 
Caswell  V.  Crane,  7  Barb.  (N.  Y.) 

191; 
Pulse  V.  Hamer,  8  Oreg.  351  ; 
White  V.   Holland,   17  Oreg.  3 ; 

s.c.  3  Pac.  Rep.  573  ;    3  W.  C. 

Rop.  671. 
See  :  Taggard  v.   Rosevelt,  2  E. 

D.  Smith  (N.  Y.)  100  ; 
Croswellw.  Crane,  7  Barb.  (N.  Y.) 

191; 
In  Huffman  v.  Starks,  31  Ind. 

474,  a  contrary  doctrine  is  held, 

questioning  the  accuracy  of  de- 
cision in  Stackberger  v.  Mos- 

teller,  4  Ind.  461. 
5  See  :  Currier  v.  Barker,  68  Mass. 

(3  Gray)  334 ; 
Coudert  v.  Cohen,  118  N.  Y.  309: 

s.c.  33  N.  E.  Rep.  298  ; 
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Sec.  1165.  What  lease  embraces.— A  lease  of  land  carries 
with  it,  in  addition  to  what  is  expressly  set  forth  in  the 
instrument,  all  that  is  appurtenant  to  and  necessary  for 
the  enjoyment  of  the  premises  devised,^  and  all  accretions 
during  the  term  covered  by  the  lease.  ^  Thus  the  demise 
of  a  building  carries  with  it  not  only  the  ground  upon 
which  it  stands,^  but  also  the  land  under  the  eaves.*  an  in- 


Barlow  v.  "Wainwright,   32  Vt. 

88  ;  s.c.  53  Am.  Deo.  79  ; 
Doe  d.  Riggs  v.  Bell,  5  Dvirnf .  & 

E.  (5  T.   R.)  471 ;  s.c.   3  Rev. 

Rep.  643. 
'  McMillan  v.  Solomon,  43  Ala.  356 ; 

S.C.  94  Am.  Dec.  654  ; 
Cochran  v.  Ocean  Dry  Dock  Co., 

30  La.  Ann.  1365  ; 
Wyman  v.  Farrar,  35  Me.  64  ; 
Blake  v.  Clark,  6  Me.  (6  Greenl.) 

436; 
Hooper  v.  Famsworth,  138  Mass. 

487; 
Rogers  v.  Snow,  118  Mass.  118  ; 
Sherman  v.  WUliams,  113  Mass. 

481  ;  S.C.  18  Am.  Rep.  533  ; 
Bacon  v.  Bowdoin,  39  Mass.  (33 

Pick.)  401  ; 
Riddle  v.  Littlefield,  58  N.  H.  503 ; 

s.c.  16  Am.  Dee.  388. 
2  Cobb  V.  Lavelle,  89  lU.  331 ;  s.c. 

31  Am.  Rep.  91. 

See  :  Lombard  v.  Kinzie,  73  111. 
446. 

In  Cobb  V.  Lavelle,  supra,  the 
court  say  :  "It  seems  to  be  the 
settled  law  of  the  country, 
that  the  owner  of  land  border- 
ing upon  a  river  not  navigable 
at  common  law,  such  as  the 
Mississippi  River,  will  be  en- 
titled to  claim  to  the  center  of 
the  current  stream.  This  doc- 
trine was  settled  in  this  state 
in  an  early  day,  in  the  case  of 
Middleton  v.  Pritchard,  3 
Scam.  (111.)  510,  and  it  has 
been  followed  in  many  oases  ; 
and  see  Braxon  v.  Bressler,  64 
lU.  488,  and  Chicago  and  Paci- 
fic Railroad  Co.  v.  Stein,  75  111. 
41.     There  can  therefore  be  no 


dispute  that  these  lots  which 
had  their  western  boundary 
upon  the  Mississippi  River 
would  be  liable  to  losses  in  case 
the  river  should  wash  away  a 
part  of  the  lots  bordering  there- 
on ;  at  the  same  time  the  lot 
owners  would  be  protected  in 
alluvion  caused  by  the  river 
receding  or  changing  its  cur- 
rent. *  *  *  We  think  it  but 
J  right  to  hold,  where  the  owner 
of  the  fee  leases  a  farm  or 
other  property  fronting  upon  a 
river,  and  by  actions  of  the 
w^ater  accretions  are  added  to 
the  property,  that  the  lessee 
should  be  entitled  to  hold  such 
accretions  as  a  part  and  par- 
cel of  the  property,  and  no 
reason  is  perceived  why  they 
should  not  pass  under  a  lease 
as  well  as  a  deed. 
"  But  the  question  is  not,  how- 
ever, entirely  new  in  this  court. 
In  Lombard  v.  Kinzie,  73  111. 
446,  the  question  arose  whether 
the  widow  of  a  riparian  owner 
was  entitled  to  dower  in  the 
accretions  to  lands  which  had 
accrued  after  the  husband 
had  parted  with  the  land;  it 
was  there  held,  she  was  en- 
titled to  dower  in  such  accre- 
tions, and  the  court  said,  when 
earth  and  gravel  are  thrown 
up  by  action  of  the  waters  on 
the  shores  of  the  riparian 
owner,  he,  as  an  incident  of 
ownership  in  fee,  acquires  the 
fee  to  the  accretions.  The  wife 
to  the  owner  in  fee  in  the  same 
manner  acquires  the  inchoate 


'McMillan    v.   Solomon,    43    Ala. 

356  ;  s.c.  94  Am.  Dec.  634; 
Hooper  v.  Farnsworth,  138  Mass. 

487; 
Rogers  v.  Snow,  118  Mass.  118 ; 
Sherman  v.  Williams,  113  Mass. 

483  ;  s.c.  18  Am.  Rep.  533 ; 


Bacon  v.  Bowdoin,  39  Mass.  (33 

Pick.)  401. 
*  If  the  land  be  owned  by  the  lessor. 
Sherman  v.  Williams,  113  Mass. 

481,  483  ;  s.c.  18  Am.  Rep.  533, 

535. 
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terest  in  the  subjacent  land  so  far  as  it  supports  the  build- 
ing or  premises  leased,^  the  right  of  way  to  and  from  the 
premises  leased,^  dock  privileges,^  water-power/  and  the 
like,  but  will  not  include  a  cellar  under  the  premises 
leased  which  is  already  occupied  for  another  purpose,  be- 
cause in  such  a  case  the  freehold  is  regarded  as  split  up.^ 

Sec.  1166.  Same— On  demise  of  part  of  premises.— We  have 
already  seen  in  the  last  section  that  where  a  lease  splits 
up  a  freehold,  the  rule  as  to  what  the  lease  covers  is  not 
the  same  as  where  the  premises  are  leased  in  the  entirety. 
Where  a  portion  of  a  house  or  building  or  an  apartment 
therein  is  leased,  the  lessee  takes  no  interest  in  the  land 
or  in  the  space  occupied  by  his  portion  of  the  house  or 
building,  considered  abstractly  ;  and  where  the  lease  is  of 
rooms  in  buildings  which  are  afterwards  destroyed  by  fire 
or  otherwise,  the  tenant  will  have  no  right  to  rooms  in 
the  new  building  erected  on  the  site  of  the  old  one.^    The 


right  to  dovrer  in  such  accre- 
tions. When  formed,  such 
accretions  become  subject,  as 
an  incident  to  the  fee,  to  the 
same  conditions,  riglits,  and 
burdens  as  the  principal  to 
which  it  is  an  incident.  Had 
it  been  leased  the  lessee  would 
have  held  the  accretion  pre- 
cisely as  he  did  the  land  to 
which  it  had  accrued." 

'  McMillan    v.   Solomon,    43    Ala. 
356  ;  s.c.  94  Am.  Deo.  654. 

'  The  lease  extends  to  the  rniddle 
of  a  private  way  adjoining  a 
building  leased  for  store  pur- 
poses. 
Hooper  v.  Farnsworth,  128  Mass. 
487. 

*  Where  land  is  leased  on  a  river 

front  for  dockyard  purposes. 
Cochran  v.  Ocean  Dry  Dock  Co., 
30  La.  An.  1365. 

*  When  the  premises  leased  are  a 

mill  or  factory  nm  by  water- 
power. 
Wyman  v.  Farrar,  35  Me.  64. 
5  Thus  in  Doe  ex  d.  Freeland  v. 
Burt,  1  Dumf.  &  E.  (1  T.  R.) 
701  ;  s.c.  1  Rev.  Rep.  367,  the 
facts  were  that  there  was  a 
lease  of  certain  premises,  in- 
cluding a  yard    in  Westmin- 


ster, and  that  beneath  the  yard 
there  was  a  cellar  with  wine- 
vaults  used  independently  of 
the  premises.  There  was  a 
unanimous  rejection  of  the 
proposition  that  a  lease  of  the 
yard  included  the  cellar  and 
wine-vaults  beneath,  which 
was  pressed,  upon  the  maxim, 
Cujus  est  solum,  ejus  est  usque 
ad  ccelum  et  ad  inferos. 

See :  Proprietors  of  South  Con- 
gregational   Meeting-house    v. 
Lowell,  42  Mass.  (1  Met.)  538. 
«  Kerr  v.  Merchants'  Exchange  Co., 
3  Edw.  Ch.  (N.  y.)  315  ; 

Winton  v.  Cornish,  5  Ohio  477. 

See :  McMillan  v.  Solomon,  42 
Ala.  356;  s.c.  94  Am.  Deo. 
654; 

Buerger  v.  Boyd,  25.  Ark.  441 ; 

Ainsworth  v.  iRitt,  38  Cal.  89  ; 

Womack  v.  McQuarry,  28  Ind. 
103  ;  s.c.  93  Am.  Dec.  306  ; 

Shawmut  National  Bank  v.  Bos- 
ton, 118  Mass.  125  ; 

Stockwell  V.  Hunter,  58  Mass. 
(11  Met.)  448  ;  s.c.  45  Am.  Dec. 
320; 

Graves  v.  Berdan,  26  N.  Y.  498  ; 

Austin  V.  Field,  7  Abb.  Pr.  N.  S. 
39; 

Harrington  v.  Watson,  11  Oreg. 
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effect  of  such  destruction,  as  we  shall  see  hereafter,^  is  to 
dissolve  the  tenancy,  and  the  rents  will  be  apportioned.^ 

Sec.  1167.  Acceptance  of  lease.— A  lease,  like  any  other 
contract,  must  be  assented  to  or  accepted  in  order  to 
charge  the  lessee  under  the  terms  of  the  instrument ;  ^ 
but  where  the  lease  inures  wholly  to  the  lessee's  benefit, 
his  acceptance  will  be  presumed,*  unless  there  are  facts  to 
rebut  such  presumption.^  This  presumption  is  upon  the 
well-founded  doctrine  that  a  man  will  accept  that  which 
is  for  his  benefit.®  The  lessee's  acceptance  may  be  in- 
ferred from  his  acts  ;  as  where  he  enters  into  possession 
under  the  lease,  and  the  like. 

Sec.  1168.  Entry— statute   of  uses.— We  have    already 

seen  ^  that  an  estate  for  years  cannot  be  created  without 

an  actual  entry  made  by  the  person  to  whom  the  lease  is 

'  granted  ;  ^  but  where  the  language  of  the  instrument  and 


143  ;  S.C.  50  Am.  Rep.  465  ;  3 
Pao.  Rep.  173  ;  17  Rep.  184. 

In  Kerr  v.  The  Meroliants'  Ex- 
change Co.,  3  Edw.  Ch.  (N.  Y.) 
315,  it  was  held  that  the  demise 
of  the  rooms  and  the  cellar 
created  no  interest  in  the  land 
upon  which  they  stood,  or  of 
which  they  formed  a  part. 

See :  Rowan  v.  Kelsey,  4  Abb. 
Ct.  App.  Dec.  (N.  Y.)  127  ;  s.c. 
2  Keyes  597. 
'  See  :  section  VIII.,  this  chapter. 
'  Kerr  v.  The  Merchants'  Exchange 
Co.,  3  Edw.  Ch.  (N.  Y.)  315. 

See  :  Chamberlain  v.  Godfrey,  50 
Ala.  534  ; 

McMillan  v.  Solomon,  42  Ala. 
356  :  s.c.  94  Am.  Dec.  654 ; 

Rowan  v.  Kelsey,  18  Barb.  (N. 
Y.)  490. 
'  Hedges.  Drew,  29  Mass.  (12  Pick.) 
141 ;  s.c.  22  Am.  Dec.  416 ; 

Maynard  v.  Maynard,  10  Mass. 
456  ;  s.c.  6  Am.  Dec.  146  ; 

Hatch  V.  Hatch,  9  Mass.  307 ;  s.c. 
6  Am.  Dec.  67 ; 

Jackson  ex  d.  Ten  Eyck  v.  Rich- 
ards, 6  Cow.  (N.  Y.)  617  ; 

Jackson  ex  d.  McCrea  v.  Dunlap, 
1  John.  Cas.  114 ;  s.c.  1  Am. 
Dec.  100. 

See  :  HaUuck  v.  Brush,  2  Root 

(Conn.)  26  ;  s.c.  1  Am.  Dec.  60. 

■»  Jackson  ex  d.  Pintard  v.  Bodole, 


20  John.  (N.  Y.)  184. 
'  Tibbals  v.  Jacobs,  31  Conn.  428  ; 
Hedge    v.   Drew,    29    Mass.   (13 

Pick.)  141 ; 
Spencer  v.   Carr,  45  N.  Y.  406; 

s.c.  6  Am.  Rep.  112  ; 
Church  V.  Gilman,  15  Wend.  (N. 

Y.)  656  ;  s.c.  30  Am.  Dec.  82. 
6  MaUory  v.  Stodder,  6  Ala.  801  : 
Tibbals  v.  Jacobs,  31  Conn.  428  ; 
Beers  v.  Broome,  4  Conn.  247  ; 
Herbert  v.  Herbert,  1  Breese  (III.) 

383; 
Guard  v.  Bradley,  7  Ind.  600  ; 
Wheelwright  v.  Wheelwright,  3 

Mass.  447  ;  s,c.  36  Am.  Dec.  66  ; 
Renfo  V.  Harrison,  10  Mo.  411 ; 
Bams  V.  Hatch,  3  N.  H.  304 ; 
Brown  v.  Austen,  35  Barb.  (N. 

Y.)  341 ; 
Ruggles  V.  Lawson,  13  John.  (N. 

Y.)  385  ;  s.c.  7  Am.  Dec.  375  ; 
Jackson  v.  Phipps,  13  John.  (N. 

Y.)  431  ; 
Church  V.  Gilman,  15  Wend.  (N. 

Y.)  656 ;  s.c.  30  Am.  Dec.  83  ; 
Mitchell's  Lessee  v.  Ryan,  3  Ohio 

St.  377  ; 
Chess    V.   Chess,    1    Pen.   &  W. 

(Pa.)  33 ;  s.c.  21  Am.  Dec.  350 ; 
Read  v.   Robinson,   6  Watts   & 

S.  (Pa.)  339. 
'  See  :  Ante,  §  1139. 
8  See  :  Wood  v.  HubbeU,  10  N.  Y. 

479,  488 ; 


Chap.  XX.  §§  1169,  1171.]    WHO  MAY  MAKE.  IQIY 

the  consideration  expressed  in  the  lease  are  sufficient  to 
raise  a  use,  the  statute  of  uses  annexes  the  possession  to 
the  use  without  an  actual  entry  by  the  lessee.^ 

Sec.  1169.  Same— Effect  of  execution  and  delivery  with- 
out.—We  have  already  seen  that  a  tenant  for  years  has 
no  seisin,^  and  until  actual  entry  has  only  an  inter  esse 
termini  interest,^  until  after  actual  entry.*  The  execu- 
tion and  delivery  of  a  lease  without  entry  gives  the  lessee 
neither  possession  of  the  land  nor  property  in  the  same." 

Sec.  IITO.  When  lease  takes  effect.— Where  the  instru- 
ment does  not  specify  the  date  on  which  the  estate  is  to 
commence,  the  lease,  as  such,  takes  effect  upon  its 
delivery  ®  but  although  the  day  of  delivery  is  presum- 
ably that  of  the  date  of  the  lease,  yet  it  may  be  shown 
to  be  a  different  day.'^ 

Sec.  1171.  Who  may  make  a  lease.— A  lease  of  land  may 
be  made  by  the  owner,  ^  or  his  duly  authorized  agent,  ^ 
even  though  the  owner  of  the  land  be  not  in  possession 
thereof,  ^°  provided  only  that  the  lessor  have  the  title  to 
the  premises  at  the  time  the  lease  is  executed,  ^^  and  the 
right  to  possession  at  the  time  it  is  to  take  effect.  ^^ 

Crane  v.  O'Connor,  4  Edw.  Ch.  Anderson  v.  Herold,  10  Ohio  399  ; 

(N.  Y.)  409.  Kelsey  v.  Tourtelotte,  59  Pa.  St. 

1  4  Kent  Com.  (13th  ed.)  97.  184  ; 

2  See  :  Ante,  §  1186.  Stokes  v.  Moore,  1  Cox  319  ;  s.c. 

3  See  :  Ante,  §  1137.  1  Rev.  Rep.  24  ; 

*  See  :  Ante,  %  1138.  Louther  v.  Corrill,  1  Vern.  331  : 

'  Aiistin  V.  Huntsville  Coal  &  Min-  Hawkins  v.  HoLrnes,  1  Pr.  Wms. 

ing  Co.,   70  Mo.    123;   s.c.   12  770. 

Cent.  L.  J.  230.  »  Tardy  v.  "Williams,  38  Ind.  493  ; 

«  Kelsey  v.  Tourtelotte,  59  Pa.  St.  Stanley   v.    Brunswick    Tontine 

184.  Hotel  Corp.,  13  Me.  51  ;  s.c.  39 

See  :  Jaques  v.  Miller,  L.  R.  6  Ch.  Am.  Dec.  485. 

Div.  153  ;  s.c.  33  Moak's  Eng.  '»  Kinsmen  v.  Green,  16  Me.  60  ; 

Rep.  728 ;  37  L.  T.  N.  S.  151 ;  RusseU  v.  Doty,  4  Con-.  (N.  Y.) 

35  W.  R.  846  ;  47  L.  J.  Ch.  544.  576  ; 

'  Trustees  of  Green  Tp.  v.  Robin-  Rood  v.  Willard,  Brayt.  (Vt.)  67. 

son,  Wright  (Ohio)  346  ;  "  Hall  v.  Benner,  1  Pen.  &  W.  (Pa.) 

Mclntyre   v.   Strong,   48    N.   Y.  403  ;  s.c.  31  Am.  Dec.  394  ; 

Super.  (J.  &  S.)  137.  Trustees  of  Green  Tp.  v.  Robin- 

8  Roflf  V.  Duane,  27  Cal.  560  ;  son,  Wright  (Ohio)  436. 

Clemens  v.  Broomfleld,   19  Mo.  '^  Locke  v.  Coleman,  4  T.  B.  Mon. 

118  •  (Ky.)  315. 

Loughran  v.  Smith,  75  N.  Y.  205  ;  See  :  Hall  v.  Benner,  1   Pen.  & 

BaUey  v.  Ogden,  3  John.  (N.  Y.)  V/.  (Pa.)  402  ;  s.c.  21  Am.  Dec. 

399  ;  s.c.  3  Am.  Dec.  509  ;  394. 
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Sec.  IIY2.  Same— By  agents.— A  lease  may  be  made  by 
an  agent  duly  authorized.^  Thus  an  agreement  for  a 
lease  made  with  an  agent  who  acts  under  a  power  of 
attorney,  and  a  lease  executed  by  such  agent  in  pursu- 
ance of  the  agreement,  effectually  binds  the  principal.^ 
But  to  render  a  lease  executed  by  an  agent  effective,  the 
authority  of  the  agent  must  bo  conferred  by  an  instru- 
ment of  equal  dignity  with  the  lease  itself.^  Where  the 
lease  is  to  be  for  a  term  not  affected  by  the  statute  of 
frauds,  it  may  be  made  by  parol,  and  in  this  case  the 
agent's  authority  to  make  the  lease  may  be  shown  by 
parol ;  and  where  the  lease  is  in  writing  the  agent's 
authority  must  be  in  writing.*  Where  an  agent  without 
written  authority  has  made  a  written  lease,  it  may  be 
ratified  by  his  principal,  but  that  ratification  must  be  in 
writing.^ 

Sec.    1173.    Same— Corporation.— Where   a  corporation 


>  See  :  Ante,  §  1171. 
'  Hamilton  v.  Clanricarde,  1  Bro. 
P.  C.  341. 

But  if  a  man  describes  himself, 
in  the  beginning  of  an  agree- 
ment to  grant  a  lease,  as  mak- 
ing it  on  behalf  of  another,  but 
in  a  subsequent  part  of  it  says 
that  he  will  execute  the  lease, 
he  is  pei-sonally  liable. 

Norton  v.   Herron,  1  Car.  &  P. 
648  ;  s.c.  Ry.  &  Moo.  329 ;  13 
Eng.  0.  L.  366. 
'  Humphrey  v.  Browne,  19  La.  An. 
158; 

Judd  V.  Arnold,  31  Minn.  430  ; 
s.c.  18  N.  W.  Rep.  151  ;  17Bost. 
Rep.  629  ; 

McDowell  V.  Simpson,  8  Watts 
(Pa.)  129;  s.c.  27  Am.  Deo. 
338. 

See  :  Miles  v.  Cook,  1  Grant  (Pa.) 
58; 

McGunnagle  v.  Thornton,  10 
Serg.  &  R.  (Pa.)  351. 

The  Supreme  Court  of  Minnesota 
say,  in  the  case  of  Judd  v. 
Arnold,  supra,  that  "  our  stat- 
ute of  frauds  is  peculiar, 
among  other  things,  in  this, 
that  while,  by  section  10,  au- 
thority in  an  agent  to  execute 
an  instrument  creating  or  con- 
veying the  estate  must  be  in 
writing,  by  section  13  his  au- 


thority to  make  an  executory 
contract  to  create  or  convey  it 
need  not  be  in  writing." 

See  :    Minor    v.   Willoughby,    3 
Minn.  (3  Gil.)  154,  335. 
'  Miles  V.  Crook,  1  Grant  (Pa.)  58  ; 

McGunnagle    v.     Thornton,     10 
Serg.  &  E.  (Pa.)  351. 
'  Judd  V.  Arnold,  31  Minn.  430  :  s.c. 
18  N.   W.   Rep.  151  ;  17  Bost. 
Rep.  639. 

See  :  Post,  §  1190. 

In  Massachusetts  it  is  held  that  a 
parol  and  unauthorized  execu- 
tion of  a  deed  in  the  name  of  a 
partnership  or  an  individual 
may  be  ratified  by  parol. 

See :  HoUbrook  v.  Chamberlin, 
116  Mass.  155,  161 ;  s.c.  17  Am. 
Rep.  146  ; 

Mclntyre  v.  Stedman,  45  Mass. 
(4  Met.)  548  ; 

Cady  V.  Shepherd,  38  Mass.  (11 
Pick.)  400  ;  s.c.  33  Am.  Dec. 
379. 

In  Pennsylvania,  however,  it  has 
been  held  that  a  parol  ratifica- 
tion of  an  agent's  lease  in  writ- 
ing constitutes  tlie  lessee  but 
a  tenant  at  will,  and  if  suffered 
to  hold  for  jnore  than  a  year,  a 
tenant  from  year  to  year. 

McDowell  V.  Simpson,  3  Watts 
(Pa,)  139;  s.c.  37  Am.  Dec. 
338. 
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is  authorized  to  dispose  of  its  property,  it  may  dispose  of 
any  of  its  interest  it  may  deem  expedient,  and  may, 
therefore,  in  general,  grant  a  lease  thereof  to  the  same 
extent  as  an  individual  or  natural  person  could,  for  any 
purpose  not  inconsistent  with  its  charter  ;  ^  but  to  vali- 
date the  lease  of  a  corporation  it  must  be  within  the 
corporation  powers,^  must  not  contravene  public  policy,^ 
nor  violate  the  rights  of  the  stockholders,*  or  of  any  lien- 
holders,^  and  must  not  exceed  the  power  of  the  agent 
making  the  same.®  The  agent  making  the  lease  must 
not  act  for  both  the  lessor  and  the  lessee.  ^  Where  the  lease 
by  a  corporation  is  ultra  vires  it  will  not  be  binding  upon 
the  company,  and  no  action  can  be  maintained  thereon 


'  Central  R.  Co.  v.  Macon,  43  Ga. 

605; 
Illinois  Midland  R.  Co.  v.  People, 

84  lU.  426  ; 
Phillips  V.  Aurora  Lodge,  8T  Ind. 

505  ; 
Boykin  v.   Shafifer,   13    La.  An. 

129  * 
Phillips  V.  Eastern  R.   Co.,   138 

ATrtgg    1 23  ■ 

Durfee't'.  Old  Colony  &  F.  R.  R. 

Co.,  87  Mass.  (5  AUen)  230  ; 
Cheever  v.  Pearson,  33  Mass.  (16 

Pick.)  266  ; 
Stanley    v.   Brunswick    Tontine 

Hotel   Corp.,  13  Me.  51  ;    s.c. 

29  Am.  Deo.  485  ; 
Pence  v.  St.  Paul,  M.  &M.  R.  Co., 

28  Minn.   488  ;  s.c.   11  N.  W. 

Rep.  80  ; 
Corrigan  v.   Trenton  Del.   Tails 

Co.,  7  N.  J.  Eq.  (3  Halst.)  489  ; 
Denike  v.  New  York  &  Rosendale 

Lime  Co.,  80  N.  Y.  599; 
Wesley  University  v.  Troy  Con- 
ference   Academy,     5    N.    Y. 

Surr.  (1  Redf.)  287  ; 
Wallace  v.  Long  Island  R.   Co., 

12  Hun  (N.  Y.)  460  : 
State  V.  North  Carolina,  R.  &  D. 

R.  Co.,  72  N.  C.  634  ; 
Reynold  v.  Commissioners  Stock 

Co.,  5  Ohio  204,  207  ; 
Railroad  Co.    v.   Sly,  65  Pa.  St. 

205; 
Pittsburg,   C.  &  St.   L.  R.  Co.  v. 

Columbus  C.   R.   Co.,  8    BUs. 

C.  C.  456  ;  s.o.  Fed.   Cas.  No. 

11197  ; 
Cregonin  R.   Co.   v.  Railway  & 

Nav.  Co.,  28 Fed.  Rep.  505;  s.c. 

23  Cent.  L.  J.  314  ; 


Featherstonhaugh  v.  Lee  Moor 
Porcelain  Clay  Co.,  L.  R.  1  Eq. 
308; 

Spendolmes  v.  Burritt,  Hobs,  7  ; 

Bunny  v.  Wright,  1  Leon.  59  ; 

Attorney-General  v.  Moses,  2 
Madd.  308 ; 

Smith  V.  Barrett,  1  Sid.  161 ; 

Mayor,  etc.  v.  Latton,  1  Ves.  & 
B.  226. 
^  Board    of   Commissioners  Tippe- 
canoe County  V.  L.  M.  &  B.  R. 
Co.,  50  Ind.  85; 

Magdalene  Hospital  ti.  Knott,  L. 
R.  4  App.  Cas.  324. 
^  Board  of  Commissionei-s  v.  L.  M. 

&  B.  R.  Co.,  50  Ind.  85. 
■•  Brewer  v.   Boston    Theater,    104 
Mass.  378 ; 

Manhattan  R.  Co.  v.  N.  Y.  Ele- 
vated R.  Co.,  29  Hun  (N.  Y.) 
309; 

Peters  v.  Lincohi  &  N.  W.  R.  Co., 
2  McC.  C.  C.  275  ;  s.c.  12  Fed. 
Rep.  513; 

Farmers'  Loan  &  T.  Co.  v.  St.  J. 
&  D.  C.  R.  Co.,  1  McC.  C.  C. 
247  ;  s.c.  2  Fed.  Rep.  117  ; 

Meeker  v.  Winthrope  Iron  Co., 
17  Fed.  Rep.  48. 
ephiUips  v.   Eastern  R.   Co.,    138 

Mass.  122. 
'  Board  of    Commissioners  Tippe- 
canoe County  V.  B.  L.  &  R.  Co. . 
50  Ind.  85  ; 

Gillis  V.  Bailey,  17  N.  H.  22 ; 

Coursey  Oil  Co.  v.  Oilbreck  &  A. 
R.  Co.,  12  PhUa.  (Pa.)  374. 
'  Knabe  v.  Fernot,  16  La.  An.  15  ; 

Meeker  v.  Winthrop  Iron  Com- 
pany, 17  Fed.  Rep.  48. 
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in  any  form.^  The  acceptance  of  rent  by  the  corporation 
will  not  validate  an  invalid  lease,  ^  notwithstanding  that 
a  corporation,  like  a  natural  person,  may  ratify  any 
act  of  its  agent,  or  of  any  one  professing  to  act  by  its 
authority,  which  it  has  the  power  to  perform.^ 

Sec.  11T4.  Same— Executors  and  administrators.— Gener- 
ally  speaking,  where  the  right  of  possession  does  not  rest 
in  the  heirs,*  an  executor  or  administrator  who  has  con- 
trol of  real  estate  may  make  a  valid  lease  thereof  pending 
administration,  subject,  however,  to  be  terminated  by  final 
distribution  of  the  estate  and  discharge  of  the  executor 
or  administrator ;  ^  and  it  has  even  been  held  that  an 
administrator  may,  in  his  own  name,  make  a  lease  for  the 
benefit  of  the  estate.^  The  power  of  executors  and  ad- 
ministrators to  make  leases  of  real  property  pending 
administration  is  a  matter  of  statutory  regulation  in  most 
states,  and  where  such  statutory  regulation  exists  it 
must  be  strictly  complied  with  to  render  the  lease  valid.  ^ 
An  executor  or  an  administrator  has  no  power  to  make 
a  parol  lease  extending  beyond  one  year,  and  any  parol 

'  Middlesex  R.  Co.  v.  Boston  &  C.  Gold    Mining    Co.    v.    National 

R.  Co.,  115  Mass.  347  ;  Bank,  96  U.  S.  644  ;  bk.  24  L. 

Clancey  v.  Onondaga  Fine  Salt  ed.  648  ; 

Mnfg.   Co.,   63  Barb.    (N.   Y.)  Eureka  Co.  v.  Bailey  Co.,  78  U. 

395.  8.  (11  Wall.)  488,  491 ;  bk.  20  L. 

2  Woodruff  V.  Erie  E.  Co.,  35  Hun  ed.  309  ; 

(N.  Y.)  346  ;  Pacific  Rolling  Mill  Co.  v.  Day- 

Ogdensburg  &   L.  C.  R.  Co.  ■;;.  ton,  S.  &  G.  R.  R.  Co.,  15  Fed. 

Vt.  &  C.  E.  Co.,  6  Thomp.  &  Rep.  853 ;  s.c.   10  Sawy.  67. 

C.  (N.  Y.)  488.  ■»  Lee  v.  Lee,  74  N.  C.  70. 

Lessee  will  fee  estopped,  however,  ^  Doolan  v.  MoCauley,  66  Cal.  476  ; 

from  denying  the  validity  of  s.c.  6  Pac.  Rep.  130. 

the  lease  where  he  has  had  full  See  :   Burbank  v.  Dyer,  54  Ind. 

possession  and  use  of  the  prop-  393  ; 

erty,  and  the  lessor  corporation  Kline  v.  Moulton,  11  Mich.  370  ; 

will  be  entitled  to  just  compen-  Smith  v.  Park,  31  Minn.  70 ;  s.c. 

sation  for  actual  use.  16  N.  W.  Eep.  490  ; 

Woodruff  V.  Erie  R.  Co.,  93  N.  Estate  of  Millenovich,  5  Nev.  116. 

Y.  609  ;  6  Russell  v.  Erwin's  Administrator, 

Mayor  v.  Wylie,  43  Hun  (N.  Y.)  41  Ala.  393. 

547 ;  '  Chighizole  v.  Le  Baron,  31  Ala. 

Farmers'  L.  &  T.  Co.  v.  St.  Jo-  406  ; 

seph  &  D.  C.  R.  Co.,  1  McC.  C.  Martin  v.  WilUams,  18  Ala.  190 ; 

C.  347  ;  s.c.  Fed.  Cas.  No.  4669.  Murray  v.  Mounts,  19  Ind.  364 ; 

^  Oregon   R.  Co.  v.  Oregon  E.   &  Piatt  v.  Dawes,  10  Ind.  60  ; 

Nav.  Co.,  38  Fed.  Eep.  505.  Comparet  v.  Randall,  4  Ind.  55  ; 

See:    Episcopal  Charitable  Soc.  Capper  v.  Sibley,  65  Iowa  754; 

V.  Episcopal  Church,  18  Mass.  s.c.  33  N.  W.  Rep.  153 ; 

(1  Pick.)  373,  375  ;  Herring  v.  Harris,  45  Miss.  63  ; 

Witt  V.  Mayor,  5  Eob.(N.Y.)259 ;  Murphy  v.  Thomas,  41  Miss.  39. 
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agreement  he  may  make  will  not  be  binding  upon  the 
purchaser  of  the  land  when  sold  by  order  of  the  court  in 
the  course  of  administration  ;  ^  and  where  an  executor  or 
administrator  executes  a  lease  in  writing  he  cannot  bind 
the  heirs  of  the  estate  by  a  covenant  for  the  removal  of 
buildings.^  Where  there  are  several  executors,  who  all 
prove  the  will,  they  have  a  joint  and  several  interest, 
and  one  of  them  may  make  a  valid  lease,^  or  assign  a 
term  of  years  ;  *  and  although,  where  there  are  several 
executors,  they  are  esteemed  but  one  person  in  the  law, 
and  the  acts  done  by  one  of  several  relating  to  the  estate 
of  the  decedent  are  the  acts  of  all,^  yet  one  executor  may 
lease  to  another.®  Should  an  executor  or  administrator 
make  a  lease  without  authority,  he  will  be  held  to  account 
for  rents  received  from  the  lessee,  as  a  trustee  for  the 
persons  entitled  thereto  ;^  yet  he  will  not  hold  such  rents 
received  as  assets  of  the  estate,^  but  as  a  fund  in  trust 
for  the  heirs  or  devisees,  and  not  for  the  creditors  ;  ® 
although  after  he  has  once  accounted  for  such  rents 
received  as  assets  of  the  estate,  he  will  be  estopped  to 
assert  that  he  had  no  right  to  receive  them  as  assets.^" 

Sec.  1115.  Same— Guardian.— At  common  law  a  guard- 
ian in  socage  might  take  and  hold  the  lands  of  his  ward, 

'  Burbank  v.  Dyer,  54Ind.  393.  '  Smith  v.  King,  22  Ala.  558  ; 

'  Whithers  v.  Yeadon,  1  Rich.  (S.  Teny  v.  Ferguson,  8  Port.  (Ala.) 

C.)  Eq.  334.  500  ; 
3  Fennel  v.  Ferm,  Cro.  Eliz.  347  ;  Goodrich  v.   Thompson,  4    Day- 
Simpson  V.  Gutteridge,  1  Madd.  (Conn.)  215 ; 

616  ;  McLeod  v.  Davis,  83  Ind.  263  ; 

Doe  d.'  Hayes  v.  Sturges,  7  Taunt.  Evans  v.  Hardy,  76  Ind.  527  ; 

317,  232  ;  s.o.  3  Marsh.  505  ;  3  Fisher  v.  Fisher,  1  Bradf.  (N.  Y.) 

Eng.  C.  L.  333  ;  335  ; 

Bedell   v.   Constable,   1    Vaugh.  Carlisle's  Appeal,  38  Pa.  St.  259  ; 

179  .  McCoy  v.   Scott,  2  Rawle  (Pa.) 

Jacomb  v.  Harwood,  2  Ves.  Sr.  333 ;  s.c.  19  Am.  Dec.  640. 

267  ■  "  Martin  v.  Williams,  18  Ala.  190. 

Roe  u  Hodgson,  2  Wils.  129  ;  'McCoy  v.  Scott,   2  Rawle    (Pa.) 

Beaufort  v.  Berty,  1  Pr.  Wms.  232  ;  s.c.  19  Am.  Deo.  646. 

702.  See:   Schwartz's  Estate,  14  Pa. 

^  Wheeler  v.  Wheeler,  9  Cow.  (N.  St.  47 


Y.)34 


Kreider  v.  Kreider,  1  Miles  (Pa.) 


Simpson  v.  Gutteridge,  1  Madd.  ^^32;                         ,    ,-p„  \  oka.  ■ 

616  Torr's  Estate,  2  Rawle  (Pa.)  254  ; 

.  Wheeler  v.  Wheeler,  9  Cow.  (N.  Adams  v.  Adams,  4  Watts  (Pa.) 

Y  )  34  ■  ■'^^^• 

6  Cowi^er  V.   Fletcher,  34  L.  J.  Q.  '»  Crowder  v.  Shackelford,  35  Miss. 

B:  187.  321. 
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and  lease  and  dispose  of  them  during  guardianship/  but 
not  for  a  longer  period.^  At  common  law  guardianship 
in  socage  continued  until  the  ward  was  fourteen  years  of 
age  ;  ^  if  no  other  guardian  was  appointed  it  continued 
from  then  until  another  should  be  appointed,  or  until  the 
ward  arrived  at  twenty-one  ;  *  consequently  such  guard- 
ian could  not  lease  his  ward's  estate  for  a  term  extending 
beyond  the  period  when  the  ward  should  arrive  at  four- 
teen years  of  age  ;  ^  and  if  a  lease  were  executed  by  the 
guardian  for  a  longer  period,  such  lease  might  either  be 
affirmed  or  avoided  by  the  ward,  or  by  the  new  guardian 
to  be  chosen  by  him  at  that  age.^  In  this  country  a 
guardian  in  socage  may  lease  the  lands  of  his  ward  for 
a  term  as  long  as  he  continues  guardian,  but  for  any 
number  of  years  within  the  minority  of  the  ward.  The 
lease,  however,  is  subject  to  its  being  defeated  by  the  ap- 
pointment of  another  guardian,  pursuant  to  the  statute, 
and  his  election  to  avoid  it ;  ^  but  not  at  the  election  of  the 


'  Van  Doren  v.  Everitt,  5  N.  J.  L. 
(3  South.)  460  ;  s.c.  8  Am.  Deo. 
615; 

Emerson  v.  Spicer,  46  N.  Y.  594, 
597  ■ 

Field  'v.  Schieffelier,  7  John.  Ch. 
(N.  Y.)  150 ;  s.c.  11  Am.  Dec. 
441; 

Shoplane  v.  Royderer,  Cro.  Jac. 
55,  99  ; 

King  V.  Oakley,  10  East  491  ; 

Wade  ■!>.  Baker,  1  Ld.  Raym.  131. 

The  clvU  law,  from  which  the  law 
of  guardianship  in  socage  was 
in  a  great  degree  taken,  was  to 
the  same  effect :  "  Tutores  sive 
pupilli  eorum,  sive  ipsi  possi- 
dent,  possessorum  loco  haben- 
tur."    Dig.,  lib.  2,  c.  15,  §  5. 

Change  nature.  — Lord  Hardwicke 
said,  in  the  case  of  Inwood  v. 
Twyne,  Amb.  419,  that  he 
might  change  the  nature  of  the 
infant's  estate  under  particular 
circumstances,  and  the  court 
would  support  him  in  the  act, 
if  the  court  would  have  directed 
the  change  under  the  same  cir- 
cumstances. 
'  Putnam  v.  Retchie,  6  Paige  Ch. 

(N.  Y.)  390,  399. 
3  Doe  d.  Rigge  v.  Bell,  5  Durnf .  & 
E.   (5  T.  R.)  471  ;  s.c.  3  Rev. 
Rep.  643  ; 


Roe  V.  Hodson,  3  Wils.  139. 
■'  Emerson  v.  Spicer,  46  N.  Y.  490, 

496; 
Byrne  f.  "Van  Hoesen,  5  John. 

(N.  Y.)  66. 
6  Emerson  v.  Spicer,  46  N.  Y.  594  ; 
Porter  v.  Bleiler,  17  Barb.  (N.  Y.) 

149,  153  ; 
Putnam  v.  Ritchie,  6  Paige  Ch. 

(N.  Y.)  390,  399  ; 
Byrne  v.   Van  Hoesen,  5  John. 

(N.  Y.)  66  ; 
Truss  V.  Old,  6  Rand.  (Va.)  656 ; 

s.c.  18  Am.  Dec.  748  ; 
Doe  V.  Hodgson,  3  Wils.  139  ; 
King  V.  Oakley,  10  East  491,  494  ; 
Wade  V.   Baker,   1    Ld.    Raym. 

130; 
3  Kent  Com.  (13th  ed.)  338. 
"  Van  Doren  v.  Everitt,  5  N.  J.  L. 

(3  South,)  460  ;  s.c.  8  Am.  Dec. 

615. 
See  :  Snook  v.  Sutton,  10  N.  J.  L. 

(5  Halst.)  133 ; 
Shoplane  v.  Royderer,  Cro.  Jac. 

55,  98  ;   ' 
Osborn  v.  Carden,  Plowd.  393  ; 
Wade  V.  Baker,  1  Ld.  Raym.  130  ; 
Bedell  v.  Constable,  Vaugh.  183. 
'  See  :  Emerson  v.  Spicer,  46  N.  Y. 

594,; 
Silvester  v.  Ralston,  31  Barb.  (N. 

Y.)386; 
Field  V.  Schiefflin,  7  John.  Ch. 
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infant  on  his  reaching  the  age  of  fourteen  years,  as  at 
common  law.^  On  such  lease  hy  a  guardian  rent  may 
be  reserved  either  to  the  ward  or  to  the  guardian  ;  but 
in  either  case  the  rent  is  to  be  paid  directly  to  the  guard- 
ian,^ who  may  collect  the  rent  and  bring  action  against 
the  lessee  to  enforce  payment  thereof,^  and  the  lessee 
cannot  defend  the  action  thus  brought  by  pleading  the 
rent  to  be  due  to  the  ward.*  A  father  as  guardian  by 
nature,  however,  will  not  be  permitted  to  have  possession, 
use,  and  control  of  the  infant's  property  ;  he  has  the  care 
of  its  person  merely  ;  and  for  that  reason  has  no  authority 
to  make  a  valid  lease  of  such  infant's  realty,^  or  to  re- 
ceive rents  so  as  to  bind  such  infant.^  The  death  of  the 
ward  determines  the  guardian's  lease,''  and  a  license 
given  by  a  guardian  to  enter  upon  and  occupy  the  land 
of  his  ward  expires  at  the  death  of  the  guardian.^ 


(N.  Y.)  150  ;  s.c.  11  Am.  Dec. 

441  ; 
Putnam  v.  Ritchie,  6  Paige  Ch. 

(N.  Y.)  390 ; 
Holmes  v.  Seely,  17  Wend.  (N. 

Y.)  75  ; 
Wade  V.  Baker,  1  Ld.  Raym.  131. 
Acceptance  of  rent  by  the  ward,  on 

becoming  of  age,  is  an  affirm- 
ance of  such  lease  and  renders 

it  valid. 
Van  Doren  v.  Everitt,  5  N.  J.  L. 

(3  South.)  460 ;  s.c.  8  Am.  Deo. 

615; 
Emerson  v.  Spicer,  46  N.  Y.  594  ; 
Putnam  v.  Ritchie,  6  Paige  Ch. 

(N.  Y.)  390 ; 
Ross  V.  Gill,  1  Wash.  (Va.)  90. 
1  Emerson  v.  Spicer,  46  N.  Y.  494, 

498; 
Matter  of  NicoU,  1  John.  Ch.  (N. 

Y.)  25  ; 
Matter  of  Dyer,  5  Paige  Ch.  (N. 

Y.)  584. 
^  Matter  of  Dyer,  5  Paige  Ch.  (N. 

Y.)  534  ; 
Rose  V.  Gill,  1  Wash.  (Va.)  90. 
sCoakley    v.   Mahar,  36  Hun  (N. 

Y.)  157. 
^  Griffith  V.  Parmaley,  38  Ala.  393. 
"  McCruder  u.  Peter,  5  Gill    &  J. 

(Md.)  323  ; 
May  V.  Calder,  2  Mass.  55  ; 
Coombs  V.  Jackson,  3  Wend.  (N. 

Y.)  153  ;  s.c.  19  Am.  Dec.  568  ; 
Anderson  v.   Darby,   1   Mott.  & 

McC.  (S.  C.)  L.  869  ; 


Miles  V.  Kaigler,  10  Yerg.  (Teim.) 

10  ;  s.c.  30  Am.  Dec.  425  ; 
Ross  V.  Cobb,  9  Yerg.  (Tenn.)  463  ; 
Keeler  v.  Fassett,  21  Vt.  539  ;  s.c. 

53  Am.  Dec.  71  ; 
Smith  V.  Low,  1  Atk.  489  ; 
Strickland  v.   Hudson,  3  Cas.  in 

Eq.  165  ; 
Pigot  V.  Garnish,  Cro.  Eliz.  678, 

734; 
1  Co.  Litt.  (19th  ed.)  184. 
'  Fonda  v.  Van  Home,  15  Wend. 

(N.  Y.)  631 ;  s.  c.  30  Am.  Dec.  77. 
See  :  Porter  v.  Bleiler,    17   Barb. 

(N.  Y.)  149,  153  ; 
Genet  v.  Tallmadge,  1  John.  Ch. 

(N.  Y.)  3  ; 
Jackson  v.  Coombs,  7  Cow.  (N. 

Y.)86;  s.c.  in  error  2  Wend. 

(N.  Y.)  153  ;  19  Am.  Dec.  568  ; 
Sawyers    v.    Zachary,    1     Head 

(Tenn.)  22 ; 
Miles  V.  Kaigler,  10  Yerg.  (Tenn.) 

10  ;  s.c.  30  Am.  Dec.  425  ; 
Strickland  v.  Hudson,  3  Cas.  Eq. 

165; 
Dodgley  v.  Tolberry,  1  Eq.  Cas. 

Abr.  300  ;   " 
1  Co.  Litt.  (19th  ed.)  88b. 
'  See  :  Welles    v.  Cowles,  4  Conn. 

89  ;  s.c.  10  Am.  Dec.  115  ; 

Campau  v.  Shaw,  15  Mich.  256  ; 

Balder  u.  Blackborn.l  Brownl.79. 

8  Johnson  v.  Carter,  16  Mass.   443. 

See :  Wait's  Appeal,  24  Mass.  (7 

Pick.)   100,   104 ;    s.c.   19  Am. 

Dec.  262. 
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Sec.  1176.  Same— Husband  and  wife.— At  common  law 
the  husband  has  a  right  to  lease  the  lands  of  his  wife,-' 
and  receive  the  rents ;  ^  the  husband  may  also  dispose 
of  all  the  leasehold  interests  which  his  wife  may  possess/ 
but  if  he  fails  to  reduce  them  to  possession  during  his  life- 
time they  survive  to  the  wife.*    But  a  lease  by  a  husband 


'  Bayton    v.    Finnall,   13   Miss.   (4 
Smed.  &  M.)  193  ; 

Hill  V.  Saunders,  3  Bing.  113  ; 
s.c.  9  Eng.  C.  L.  505 ; 

Wiscot's  Case,  3  Co.  61b  ; 

Childs  V.  Westcott,  Cro.  Eliz.  483  ; 

Bateman  v.  Allen,  Cro.  Eliz.  318. 
"  Eaton  V.  Wliitaker,  18  Conn.  338; 
s.c.  44  Am.  Deo.  586  ; 

Cancey  v.  Strove,  3  Root  (Conn.) 
369; 

Pray  v.  Stebbins,  141  Mass.  319  ; 
s.c.  55  Am.  Eep.  463  ;  4  N.  E. 
Bep.  834  ; 

Emerson  v.  Cutler,  31  Mass.  (14 
Pick.)  108 ; 

Clapp  V.  Stoughton,  Inhabitants 
of,  37  Mass.  (10  Pick.)  468  ; 

Bayton  v.  Finnall,  13  Miss.  (4 
Smed.  &  M.)  193 ; 

Burleigh  v.  Coffin,  33  N.  H.  118 
s.c.  53  Am.  Dec.  336  ; 

Monday  v.  Elmore,  37  S.  C.  136 
s.c.  3  S.  E.  Eep.  65  ; 

Ttaldv.  Geiger,  3  Gratt.  (Va.)  98 

Shaw  V.  Partridge,  17  Vt.  636  ; 

Ellsworth  V.  Hinds,  5  Wis.  613 

Tracy  v.  Dutton,  Cro.  Jac.  617. 

lands  held  in  entireties  by  husband 
and  wife,  the  husband  may 
lease. 

Prav  V.  Stebbins,  141  Mass.  319  ; 
s.c.  55  Am.  Rep.  463 ;  4  N.  E. 
Eep.  834 ; 

Jackson  ex  d.  SufEern  v.  MoCon- 
nell,  19  Wend.  (N.  Y.)  175  ;  s.c. 
33  Am.  Dec.  439. 

In  Pray  v.  Stebbins,  supra,  the 
court  say  that  during  coverture 
the  husband  has  the  usufruct 
of  all  the  real  estate  which 
his  wife  has  in  fee-simple,  in 
fee-tail,  or  for  life,  and  that 
by  the  great  weight  of  author- 
ity he  has  the  right  to  make 
a  lease  of  an  estate  conveyed 
in  fee  to  him  and  his  wife, 
which  will  be  good  against  the 
wife  during  coverture,  and  will 
fail  only  in  the  event  of  his 
wife  surviving  him. 

See  :  Eobinson  v.  Eagle,  39  Ark. 
303; 


Hulett  V.  Inlow,  56  Ind.  413  ;  s.c. 

36  Am.  Eep.  64  ; 
Marburg  v.  Cole,  48  Md.  403 ;  s.c. 

33  Am.  Rep.  366  : 
Rogers  v.   Grider,  1   Dana  (Ky.) 

348; 
Fisher  v.  Provin,  35  Mich.  347  ; 
McDufl  V.  Beauchamp,  50  Miss. 

531; 
Henimingway  v.  Scales,  43  Miss. 

1 ;  s.c.  3  Am.  Eep.  586 ; 
Washburn  v.  Burns,  34  N.  J.  L. 

(5  Vr.)  18  ; 
Wycoff  V.   Gardner,  30  N.  J.  L. 

(1  Spen.)  556  ;  s.c.  45  Am.  Dec. 

388; 
Den  ex  d.  Hardenbergh  v.  Hard- 

enbergh,  10  N.  J.  L.  (5  Halst.) 

43  ;  s.c.  18  Am.  Dec.  371 ; 
Bertles  v.  Nunan,  93  N.  Y.  153  ; 

s.c.  44  Am.  Eep.  361 ; 
Jackson  v.  McConnell,  19  Wend. 

(N.  Y.)  175  ; 
Barber  i;.  Harris,  15  Wend.  (N.Y.) 

615; 
Topping  V.  Sadler,  5  Jones  (N.  C.) 

L.  357; 
McCurdy  v.  Canning,  64  Pa  St. 

89; 
Fairchild  v.   Chastelleux,  1  Pa. 

St.  176 ;  s.c.  44  Am.  Dec.  117  ; 
Diver  v.  Diver,  56  Pa.  St.  106  ; 
Ames  V.  Norman,  4  Sneed  (Tenn.) 

683  ;  s.c.  70  Am.  Dec.  369  ; 
Godfrey  v.   Bryan,  14  Ch.   Div. 

516; 
Ward  V.  Ward,  14  Ch.  Div.  506  ; 
Pollock  V.  KeUy,  6  Ir.  C.  L.  367, 

375. 
Compare :  Cooper  v.  Cooper,  76 

111.  57  ; 
Hoffman  V.  Stigers,  38  Iowa  303  ; 
Clark  V.  Clark,  56  N.  H.  505. 
=  Grute  V.  Locroft,  Cro.  Eliz  387  ; 
Loftus'  Case,  Cro.  Eliz.  379  ; 
Sym's  Case,  Cro.  Eliz.  33  ; 
Young  V.  Radford,  Hob.  3b  ; 
Herbin  v.  Chard,  Poph.  96. 
*  Daniels  v.   Richardson,  39  Mass. 

(33  Pick.)  565  ; 
Riley  v.  Riley,  19  N.  J.  Eq.  (4  C. 

E.  Gr.)  339  ; 
Balder  v.   Blackborn.H  ob.  385 ; 
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of  the  lands  of  his  wife  terminates  with  her  death,  where 
the  husband  does  not  become  tenant  by  the  curtesy/ 
and  with  his  death'*  or  divorce  of  tlie  parties,^  because 
the  husband's  authority  to  lease  is  destroyed  by  the  ceas- 
ing of  the  coverture  ;  *  unless  the  wife  has  joined  with  her 
husband  in  the  execution  of  the  lease,  in  which  case  the 
instrument  is  still  binding  upon  her,^  where  it  has  been 
duly,  acknowledged  as  required  by  statute.^  In  those 
cases  where  the  wife  would  be  entitled  to  annul  the  lease 
on  the  death  of  the  husband  or  the  divorce  of  the  parties, 
if  she  accepts  rent  this  will  confirm  his  lease,  where 
it  was  under  seal,^  but  not  where  the  lease  was  verbal 
or  not  under  seal.^ 


1  Co.  Litt.  (19th  ed.)  46b  ;  2  id. 
351a; 

Bracebridge  v.Cooke.l  Plow.418 ; 

Gray  v.  Actor,  1  Salk.  326. 
1  Howe  V.  Scannett,  4  Hurl.  &  N. 
723; 

Hillv.  Saunders,  2  Bing.  113  ;  s.c. 
9  Eng.  C.  L.  505. 
'  See  :  Barber  v.  Harris,  15  Wend. 
(N.  Y.)  615  ; 

Torrey  v.  Torrey,  14  N.  Y.  430  ; 

Worthington  v.  Young,  6  Ohio 
313  * 

Brown  v.  Lindsay,  2  Hill  (S.  C.) 
L.  542  ; 

Doe  d.  Collins  f.  Weller,  7  Durnf. 
&  E.  (7  T.  E.)  478 ;  s.c.  4  Rev. 
Eep.  496  ; 

Shipwerth  v.Steed,  Cro.Eliz.769  ; 

Jordan  v.  Wilker,  Cro.  Jac.  332  ; 

Greenwood  v.  Tyber,  Cro.  Jac. 
563; 

Thetford  v.  Thetford,  1  Leon. 
192. 

During  lifetime. — In  some  cases 
the  husband's  lease  of  his  wife's 
lands  is  good  during  his  life- 
time. 

Eaton  i;.  Whitaker,  18  Conn.  323  ; 
s.c.  44  Am.  Deo.  586,  588. 

Eight  of  survivorship. — In  the  case 
of  Torrey  v.  ToiTey ,  14  N.  Y.  430, 
the  court  say  that  the  husband, 
while  he  lived,  could  not  by 
any  act  of  his  impair  or  preju- 
dice the  right  of  survivorship 
of  tlie  wife ;  that  he  had  the 
absolute  control  of  his  wife's 
estate  for  his  own  life  but  no 
longer  ;  that  at  his  death  she 
became  the  owner  of  the  whole, 
as  survivor  for  her  own  life. 
65 


See  :  Doe  ex  d.  De  Peyster  v. 
Howland,  8  Cow.  (N.  Y.)  277  ; 
s.c.  18  Am.  Dec.  445; 

Barber  v.  Harris,  15  Wend.  (N.  Y.) 
615. 
»  Emmett  v.  Hays,  89  111.  11  : 

Wilhelm  v.  Mertz,  4  G.  Greene 
(la.)  54; 

Gould  V.   Webster,  1  Tyl.   (Vt.) 
409. 
■»  Wilhelm  v.  Mertz,  4  G.   Greene 

(la.)  54. 
"  Emmett  v.  Hays,  89  111.  11 ; 

Jackson  ex  d.  Campbell  v.  Hollo- 
way,  7  John.  (N.  Y.)  81. 
6  Jackson  ex  d.  Campbell  v.  Hollo- 
way,  7  John.  (N.  Y.)  81. 

Acknowledgment  by  wife — Lease  for 
life  by  husband  and  wife  of  the 
wife's  estate,  not  acknowledged 
by  the  wife  as  the  statute  re- 
quires, is  not  available  against 
the  wife  after  the  death  of  the 
husband. 

Worthington  v.  Young,  6  Ohio 
313,  335. 
'  Worthington  v.   Young,  6    Ohio 
313  • 

Trout  v.McDonald,  83  Pa.  St.  144  ; 

Brown  v.  Lindsay,  2  Hill  (S.  C.) 
L.  543  ; 

Wotton  V.  Healy,  3  Saund.  180  ; 

Greenwood  v.  'fyber,  Cro.  Jac. 
563; 

Doe  d.  Collins  v.  Weller,  7  Durnf. 
&  E.  (7  T.  E.)  478  ;  s.c.  4  Rev. 
Rep.  496 ; 

Toler  V.  Slator,  L.  E.  3  Q.  B.  42. 

See  :  Jackson  ex  d.  Campbell  v. 
Holloway,  7  John.  (N.  Y.)  81 ; 

Winstell  v.  Hehl,  6  Bush(Ky.)  58. 
8  Villen  V.  Beaumont,  2  Dyer  146b  ; 
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Sec.  1177.  Same — Joint  tenants  and  tenants  in  common. — 
Joint  tenants  or  tenants  in  common  have  a  separate 
and  distinct  seisin  but  a  joint  possession,  and  for  that 
reason  may  make  a  joint  demise  ;  ^  but'  unless  expressly 
made  joint  the  lease  will  be  separate  according  to  the 
respective  interests  of  the  parties.^  Where  the  lease  is  a 
joint  one,  in  case  of  death  of  one  or  more  co-tenants,  the 
survivors  will  be  entitled  to  the  entire  rent  reserved,^ 
which  revisionary  interest  may  be  partitioned,*  subject, 
however,  to  the  rights  of  lessees  under  subsisting  leases.^ 
One  joint  tenant  or  tenant  in  common  may  lease  his 
individual  interest  and  make  his  lessee  co-tenant  with  the 
others,^  but  he  cannot  bind  his  co-tenant  by  a  lease  of  the 
whole  premises,^  because  a  joint  tenant  or  a  tenant  in 
common  cannot  dispose  of  or  convey  the  lands  of  his 
co-tenant  in  any  other  manner  than  a  stranger  might  do  ;  ^ 
yet  such  a  lease  will  extend  over  the  whole  premises  in 
the  absence  of  objection  on  the  part  of  the  co-tenants.^ 


Greenwood  v.  Tyber,  Cro.  Jac. 
564; 

Hawey  v.  Thomas,  Cro.  Eliz. 
216; 

Walphal  V.  Heath,  Cro.  Eliz.  656. 
'  Hoyle  V.  Stowe,  2  Dev.  (N.  C.)  L. 
318; 

Massie  v.  Long,  2  Ohio  287. 

And  this  is  true  even  in  cases  of 
ownership  in  sevei'alty  of  dif- 
ferent tracts. 

See :  Oakes  v.  Munroe,  62  Mass. 
(8  Cush.)  282. 
■^  See :  Beer  v.  Beer,  13  C.  B.  60,  80  ; 
8.C.  74  Eng.  C.  L.  60,  80  ; 

Mantle  v.  Wellington,  Cro.  Jac. 
166; 

Heatherly  v.    Weston,    2  Wils. 
233. 
8  Fesmire  v.  Brock,  25  Ark.  20  ; 

■Salisbury  v.  Shirley,  66  Cal.  223, 
224 ;  s.c.  5  Pac.  Hep.  104 ; 

Codmani;.  Hall,  91  Mass.  (9  Allen) 
3315; 

Henstead's  Case,  5  Co.  10. 

The  court  say,  in  Codman  v.  Hall, 
supra,  that  one  who  at  his  re- 
quest has  been  permitted  by 
joint  owners  of  real  estate  to 
enter  into  the  use  and  occupa- 
tion thereof,  is  liable  to  the 
survivors  of  the  joint  owners 
therefor,  although  he  entered 
under  a  lease  which  was  exe- 


cuted by  only  a  portion  of  them. 
*  Cook  V.  Webb,  19  Minn.  167. 
''  Woodworth  v.  Campbell,  5  Paige 
Ch.  (N.  Y.)  518  ; 
Shillito  V.  Pullen,  3  Disn.  (Ohio) 

588; 
Duke  V.  Hague,  17  Pa.  St.  57. 
=  Ord  V.  Chester,  18  Cal.  77  ; 
Barnum    ■;;.    Landon,   25    Conn. 

150  ; 
Tainter  v.  Cole,  120  Mass.  163  ; 
Cunningham  v.  Pattee,  99  Mass. 
■248; 
Badger  v.   Holmes,  72  Mass.  (6 

Gray)  118,  119  ; 
Keay  v.  Goodwin,  16  Mass.  1,  4  ; 
Austin  V.  Ahearne,  61  N.  Y.  6  ; 
Godfrey  v.   Cartwright,  4  Dev. 

(N.  C.)  L.  487  ; 
Wigg's  Case,  3  Salk.  204. 
'  Tainter  v.  Cole,  120  Mass.  163  ; 
Dillon  V.   Brown,   77   Mass.   (11 
Gray)  180  ;   s.c.  71  Am.  Dec. 
700; 
Rising  V.  Stannard,  17  Mass.  282  ; 
Mussey  v.  Holt,   24  N.   H.   348, 

254 ;  s.c.  55  Am.  Dec.  384 ; 
Kingsland  v.  Ryckman,  5  Daly 

(N.  Y.)  13 ; 
Tipping  V.  Robbins,  64  Wis.  546  ; 
s.c.  35  N.  W.  Rep.  713. 
"  Blood  V.  Goodrich,  9  Wend.  (N.Y.) 

68  ;  s.c.  24  Am.  Dec.  121. 
'  Austin  V.  Ahearne,  61  N.  Y.  6; 
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Where  two  or  more  joint  tenants  or  tenants  in  common 
make  a  joint  lease  at  will,  but  one  of  them  upon  a  con- 
ditional limitation,  the  latter  may  expel  the  tenant  when 
the  limitation  takes  effect,^  although  such  tenant  may 
remain  the  tenant  at  will  o1  the  other  co-tenants.^ 

Sec.  IIYS.  Same— Mortgagor.— A  mortgage  being  merely 
a  collateral  security  for  a  debt  or  undertaking,^  and  the 
title  to  the  property  mortgaged  remaining  in  the  mort- 
gagor until  after  default,  and  he  being  entitled  to  the 
rents  and  profits  arising  therefrom,  unless  such  rents  and 
profits  have  been  pledged  by  an  express  stipulation  of  the 
mortgage,  for  the  payment  of  the  debt,*  he  may  there- 
after make  a  valid  lease  of  the  mortgaged  premises,^  unless 
the  mortgage  by  its  terms  creates  a  tenancy  of  the  mort- 
gagor to  the  mortgagee  ;  ®  but  the  mortgagor  cannot 
make  a  lease  to  a  third  person  subsequent  to  the  mort- 


Badger  v.   Holmes,   72  Mass.  (6 

Gray)  118. 
See  :  Bankof  Utioau.  Mersereau, 

3  Barb,  Ch.  (N.  Y.)  538  ;  s.c.  49 

Am.  Dec.  189. 
'  Ashley  v.  Warner,  77  Mass.   (11 

Gray)  43. 
See  :  Lyon  v.  Cunningham,  136 

Mass.  533,  541 ; 
Davis  V.  Murphy,  126  Mass.  148  ; 
May  V.  Rice,  108  Mass.  150  ;  s.c. 

11  Am.  Rep.  328; 
Elliott  V.  Stone,  67  Mass.  (1  Gray) 

571; 
Creech  v.  Crockett,   59  Mass.  (5 

Cush.)  133. 
'^  Ashley  v.   Warner,  77  Mass.  (11 

Gray)  43  ; 
Doe  d.   Aslin  v.  Summersett,  1 

Barn.  &  Ad.  135,  141  ;   s.c.   30 

Eng.  C.  L.  427, 429  ; 
Doe   d.  Whayman  v.  Chaplin,  3 

Taunt.  120  ;  s.c.  12  Rev.  Rep. 

615. 
8  See  :  Wiltsie  on  Mort.  Fore,  §37. 
*  See :  Butler  v.  Page,  48  Mass.  (7 

Met.)  40,  42;  s.c.  39  Am.  Deo. 

757; 
Syracuse  City  Bank  v.  Tallman, 

31  Barb.  (N.  Y.)  201,  208  ; 
Zeiter  v.  Bowman,  6  Barb.  (N.  Y.) 

133,  139  ; 
Ensign  v.  Colburn,  11  Paige  Ch. 

(N.  Y.)  503  ; 
Howell  V.  Ripley,  10  Paige  Ch 

(N.  Y.)  43  ; 


Bank  of  Ogdensburg  v.  Arnold, 
5  Paige  Ch.  (^.  Y.)  38,  41  ; 

Higgins  i\  York  Buildings  Co., 
2  Atk.  107  : 

Hele  V.  Bexley,  20  Beav.  127  ; 

Drummond  v.  Duke  of  St.  Albans, 
5  Ves.  438  ; 

Colman  •;;.  Duke  of  St.  Albans,  3 
Ves.  25. 
'  Where  tlie  mortgagor  has  made  a  lease 
before  the  mortgage  is  executed, 
this  lease  will  not  be  aflfected 
by  the  f  oi'eclosure  of  the  mort- 
gage. 

Smith  V.  Taylor,  9  Ala.  633  ; 

Coker  v.  Pearsall,  6  Ala.  542  ; 

Baldwin  v.  Walker,  21  Conn. 
168; 

Burden  v.   Thayer,   44  Mass.  (3 
•  Met.)  79  ;  s.c.  37  Am.  Dec.  117  ; 

Thomas  v.  De  Baun,  14  N.  J.  Eq. 
(1  McC.)  37. 

Same — Mortgagee  entitled  to  recover 
rents  in  such  case,  however, 
where  the  time  has  passed  with- 
out payment,  and  the  mort- 
gagee gives  due  notice  to  the 
tenant. 

Babcock  v.  Kennedy,  1  Vt.  457 ; 
s.c,  18  Am.  Dec.  695. 
"  Spence  v.  Steadman,  49  Ga.  138, 
140; 

Ex  parte  Voisey,  L.  R.  21  Ch. 
Div.  443 ; 

Hall  V.  Comfort,  L.  R.  18  Q.  B. 
Div.  11. 
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gage  which  will  affect  the  interests  or  rights  of  the 
mortgagee  after  he  has  entered  under  his  mortgage/ 
and  after  the  mortgagee  has  entered  under  his  mortgage 
the  mortgagor  cannot  license  an  entry  by  another.^ 

Sec.  11T9.  Same— Mortgagee.— Although  the  mortgage 
is  merely  a  collateral  security  for  a  debt  or  undertaking/ 
and  the  mortgagee  has  no  estate  therein  until  after  a 
breach  of  the  conditions  of  the  mortgage,  yet  if  he  has 
entered  under  his  mortgage  and  is  in  possession  of  the 
mortgaged  premises,  he  may  execute  a  valid  lease  there- 
for, subject  to  the  rights  and  equities  of  the  mortgagor 
and  those  claiming  under  him.  Such  lease  by  a  mort- 
gagee in  possession  will  be  terminated  by  redemption 
of  the  mortgage.*  After  a  right  to  possession  accrues 
under  a  mortgage,  the  actual  entry  operates  as  an  assign- 
ment of  the  reversion  and  entitles  the  mortgagor  to  rents 
and  profits  accruing  thereafter ;  ^  if  the  mortgagee 
thereafter  makes  a  parol  lease  for  hfe  of  the  property  to 
the  grantee  of  the  mortgagor,  it  will  be  enforced  after 
foreclosure.® 

Sec.  1180.  Same— Municipal  corporations.- We  have  al- 
ready seen  that  an  ordinary  corporation  authorized  to 
dispose  of  its  property  may  make  a  valid  lease  for  pur- 
poses within  the  powers  of  its  charter,^  and  a  municipal 
corporation,  or  a  quasi  corporation,  may  make  or  take  a 

'  McDermott  v.  Burke,  16  Cal.  5S0  ;  R.  Co.,  59  N.  H.  491. 

Rogers  v.  Moore,  11  Conn.  553 ;  »  See  :  Ante,  §  1178. 

Smyrna  B.  L.  A.  v.  Worden,   5  *  Holt  v.  Rees,  46  111.  181  :  s.c.  44 

Houst.  (Del.)  508  ;  lU.  30 ; 

Taylor  v.  Adams,  115  111.  570  ;  Chedel  v.  MiUard,  13  R.  I.  461. 

Sweetzer  v.  Lowell,  33  Me.  436  ;  '  Comer  v.  Shehan,  74  Ala.  453  ; 

Haven  v.  Adams,  86  Mass.  80  ;  Marx Frankel  ?;.Marx,51  Ala.323  ; 

Fitchburg  Cotton  Manfg.  Co.  v.  Baldwin  v.  Walker,  21  Conn.  168  ; 

Melven,  15  Mass.  268,  270  ;  Moore  v.  Titman,  44  111.  367  : 

Keith  V.  Swan,  11  Mass.  216  ;  Russell  v.  Allen,  84 Mass  (2  Allen) 

Hale  V.  Nashua  &  L.  R.  Co. ,  60  N.  42 ; 

H.  333  ;  Burden  v.   Thayer,   44  Mass.  (3 

HoweU  V.  Schenck,  24  N.  J.  L.  Met.)  79;  s.c.  37  Am.  Dec.  117  : 

(4  Zab.)  89  ;  Babcock  v.  Kennedy,  1  Vt.  457  ; 

People  V.  Culver,  21  How.  (N.  Y.)  s.c.  18  Am.  Dec.  695  ; 

Pr-  108  ;  Brown  v.   Storey,  1  Man.  &  G. 

Webb  V.  Russell,  3  Durnf.  &  E.  117  :  s.c.  39  Eng.  C.  L.  674 

(3  T.  R.)  393  ;  s.c.  1  Rev.  Rep.  «  Byers  v.  Byers,  65  Mich.  598  :  s.c, 

"^as.  32  N.  W.  Rep.  831. 

2  Bellows  V.  BurUngton,  C.  &  M.  '  See  :  Ante,  §  1173. 


Chap.  X5.  §  1181.]    MUNICIPAL  CORPORATION. 


1029 


lease,  when  necessary  to  carry  out  any  of  its  acknowl- 
edged powers,  and  to  attain  the  public  purposes  for 
which  it  was  created.^  To  render  such  lease  valid,  how- 
ever, the  provisions  of  the  statute,  or  of  the  municipal 
charter,  must  be  strictly  complied  with  ;  ^  and  the  stat- 
utory authority  of  an  officer  or  officers  directing  a  lease 
to  be  made  must  distinctly  appear.^  A  formal  vote  of 
the  municipal  corporation  authorizing  the  execution  of 
or  accepting  a  lease  need  not  be  shown  where'  occupation 
under  the  lease  appears,*  and  such  a  vote  does  not  con- 
stitute a  signing  of  the  lease  so  as  to  bind  the  corporation 
within  the  statute.^ 


Sec.  IISI.  Same— Partners.— A  partnership,  the  same  as 
any  other  holders  of  property,  may  lease  its  realty  for 
a  term  within  the  life  of  the  copartnership  ;  *  but  one 
partner  cannot  by  lease  under  seal  of  the  real  property  of 
the  firm  bind  his  copartners  without  specific  authority 
thereto  first  duly  given  him,''  or  a  subsequent  ratification 


'  New  Orleans  v.  GuiUotte,  14  La. 

An.  875  ; 
Inhabitants  Rumford  v.  Wood. 

13  Mass.  193 ; 
Huth  V.  Carondelet,  36  Mo.  466  ; 
Carondelet  v.    Lannon,  36   Mo. 

461; 
Taylor -y.  Carondelet,  32  Mo.  105  ; 
St.  Louis  V.  Morton,  6  Mo.  476  ; 
Davies  r.  Mayor  of  New  York, 

83  N.  Y.  207 ; 
People  ex  reL  Schock  v.  Green, 

64  N.  Y.  499  ; 
Matthews  v.  Mayor,  14  Abb.  (N. 

Y.)Pr.  209; 
Wade  V.  City  of  Newbum,  77  N. 

C.  460; 
Gregg  V.  Irish,  6  Serg.  &  R.  (Pa.) 
-  311; 

Peck  V.  Austin,  23  Tex.  261 ; 
GiUman  v.  Milwaukee,  31  Wis. 

563; 
Gowza  V.  Grantham,  8  Rns.  261 ; 
Smith  V.  Ban-ett,  Sid.  161. 
»  S.  r.  &  O.  R  Co.  V.  Oakland,  43 

Cal.  503  ; 
Starin  v.  Mayor  of  New  York, 

43  Hun  (N.  Y.)  549 ; 
Taylor  v.  Beebe,  3   Rob.  (N.  Y.) 

362. 
A  mimicipal  corporation,    entering 

into    a  lease  without  having 

power  to  do  so  granted  by  its 


charter,  will  not  be  liable  for 

rent. 
See:  Zottman  v.  San  Francisco, 

20  Cal.  96 ;  s.c.   81  Am.  Dec. 

96; 
Boiler  V.  Mayor  of  New  York,  40 

N.  Y.  Super.  Ct.  (J.  &  S.)  523. 
Charter  source  of  all  power  in  muni- 
cipal corporation. 
Zottman  u  San  Francisco,  20  Cal. 

96  ;  s.c.  81  Am.  Dec.  96. 
'People  V.  Broadway  Wharf  Co., 

31  Cal.  34 ; 
Redding  v.  White,  37  Cal.  283  ; 
Tilyou  V.  Gravesend.  104  N.   Y. 

356;  S.C.  ION.  E.  Rep.  548; 
Davies  v.  Mayor  of  New  York, 

83  N.  Y.  207  ; 
Trustees    Concord  Township    v. 

Miller,  5  Ohio  184,  186. 
■•  Commonwealth    v.     Richardson, 

143  Mass.  71 ;  s.c.  7  N.  E.  Rep. 

26. 
'  Wade  V.  City   of    Newbum,    77 

N.  C.  460. 
«  Williams  v.  Shelden,  61  Mich.  311  ; 

s.c.  38  N.  W.  Rep.  115. 
'  Russell  V.  Annable,  109  Mass.  72, 

74  ;  s.c.  12  Am.  Rep.  665 ; 
Dillon  V.  Brown,  77  Mass.  (Gray) 

179;  s.c.  71  Am.  Dec.  700; 
Tabeville    v.   Ryan,    1    Humph. 

(Tenn.)  113; 
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on  the  part  of  the  other  partners  adopting  the  signature 
as  binding  upon  them.^  Yet  it  has  been  said  that  an 
agreement  to  make  a  lease  entered  into  by  a  deceased 
partner  will  be  specifically  enforced  against  the  surviving 
partners  ;  ^  and  where  a  contract  to  give  or  take  a  lease 
has  been  entered  into  by  a  partnership,  it  is  thought  that 
a  dissolution  of  the  firm  will  not  release  from  the  obliga- 
tions of  the  agreement.^ 


Sec.  1182.  Same— Persons  under  disability— I.  Infants.— 
An  infant  may  execute  a  lease,  subject,  however,  to  be 
avoided  by  him  on  his  attaining  majority.*    A  lease  of 


Harrison  v.  Jackson,  1  Dumf.  & 
E.  (7  T.  R.)  207  ;  s.c.  4  Rev. 
Rep.  433. 

Articles  of  partnership  under  seal 
do  not  imply  power  to  any 
partner  to  bind  the  others  by 
deed. 

Harrison  v.  Jackson,  7  Dumf.  & 
E.  (7  T.  R.)  207  ;  s.c.  4  Rev. 
Rep.  433. 

Partners  hold  as  tenants  in  common. — 
Tlie  Supreme  Judicial  Court  of 
Massachusetts  say,  in  the  case 
of  Dillon  V.  Brown,  77  Mass. 
(11  Gray)  179  ;  s.c.  71  Am.  Dec. 
700,that  "partners,thoughthey 
own  real  estate  as  partners, 
still  own  it  as  tenants  in  com- 
mon, and  must  grant  or  de- 
mise it  as  other  tenants  in 
common  must,  and  that  such 
estate  is  not  subject  to  the 
rules  of  law  which  govern  the 
disposition  of  other  partnership 
property,  and  which  authorize 
one  partner  to  bind  the  others 
by  the  use  of  the  name  of  the 
firm.  Hence  a  grant  or  demise 
of  real  estate  owned  by  part- 
ners must  be  made  by  each 
and  all  of  them.  One  tenant 
in  common  cannot  grant  by 
deed,  nor  can  he  demise  by 
deed  or  by  parol,  anything 
more  than  his  undivided  in- 
terest in  the  estate,  unless  he  is 
authorized  by  his  co-tenants  to 
grant  or  demise  their  interests 
also.  Bigelow  v.  Topliff,  25 
Vt.  373,  386  ;  s.c.  60  Am.  Dec. 
364  ;  Mussey  v.  Holt,  34  N.  H. 
(4  Post.)  248,  254  ;  s.c.  ,55  Am. 
Dec.  334.     Each  may  lease  his 


undivided  part ;  and  when  all 
join  in  a  lease,  it  operates  as  a 
distinct  demise  by  each  of  his 
part.  Peck  v.  Fisher,  61  Mass. 
(7  Gush.)  386." 

See  :  Ante,  §  1174. 
'  Russell  V.  Annable,  109  Mass.  73  ; 

s.c.  13  Am.  Rep.  665. 
2  Kyle  V.  Roberts,    6   Leigh  (Va.) 

495. 
^  Palmer  ■;;.  Sawyer,  114  Mass.  1. 
*  Field  V.  Herrick,  101  111.  110; 

Baker  v.  Kennett,  54  Mo.  82  ; 

Griffith  V.  Schwenderman,  27  Mo. 
413; 

Roberts  v.  Wiggins,  1  N.  H.  74  ; 
s.c.  8  Am.  Dec.  38  ; 

Roof  V.  Stafford,  7  Cow.  (N.  Y.) 
179; 

Jackson  ex  d.  Wallace  v.  Car- 
penter, 11  John.  (N.  Y.)  539  ; 

Johnson  v.  Packer,  1  Nott  & 
McO.  (S.  C.)  L.  1 ; 

Baxter  v.  Bush,  29  Vt.  465  ;  s.c. 
70  Am.  Dec.  429  ; 

Zonoh  V.  Parsons,  1  Bl.  575  ;  s.c. 
more  fully  reported  in  3  Burr. 
1794^1809 ; 

Abbott  V.  Parsons,  3  Burr.  1801  ; 

Ketsey's  Case,  Cro.  Jao.  320  ; 

Ashfield  V.  Ashfleld,  W.  Jones 
157; 

Lane  v.  Cowper,  1  Moo.  105. 

The  principle  as  to  affirming  and 
repudiating  contracts  of  lease 
is  the  same  as  to  affirming  or 
repudiating  any  other  contract 
made  by  an  infant,  as  to  which 
see  the  following  cases  : 

Kendall  v.  Lawrence,  39  Mass. 
(22  Pick.)  543; 

Barnaby  v.  Barnaby,  18  Mass.  (1 
Pick.)  231 ; 
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lands  by  an  infant  lessor  can  be  avoided  only  by  the 
infant  or  his  representative.^  The  infant  cannot  avoid 
his  lease  during  minority,^  and  on  attaining  majority  he 
must  within  a  reasonable  time  do  so  by  an  express  dis- 
affirmance,^ or  a  positive  act  inconsistent  with  the  con- 
tinuance of  the  estate.* 


Ford    V.    PhilUps,   18    Mass.    (1 

Pick.)  203  : 
Whitney  v.  Dutch,  14  Mass.  457  ; 

s.c.  7  Am.  Dec:  229  ; 
OUver  V.  Houdlet,  13  Mass.  237 ; 

s.c.  7  Am.  Dec.  134  ; 
Jackson  v.  Mayo,  11  Mass.  147  ; 

s.c.  suh  nom.  Smith  v.  Mayo,  9 

Mass.  93  ; 
Martin  v.   Mayo,   10  Mass.   137, 

139  ;  s.c.  6  Am.  Dec.  103  ; 
Hussey  v.  Jewett,  9  Mass.  100  ; 
Jackson  ex  d.  Wallace  v.  Carpen- 
ter, 11  John.  (N.  Y.)  539. 
'  Jefiford  V.  Ringgold,  6  Ala.  544 ; 
Griflath    V.    Schwenderman,    37 

Mo.  413  ; 
Robert  v.  Wiggin.  1  N.  H.  73  ; 

S.C.  8  Am.  Dec.  28; 
Jackson  ex  d.  Dunbar  v.  Todd,  6 

John.  (N.  Y.)  357  ; 
Hartness  v.  Tliompson,  5  John. 

(N.  Y.)  160 ; 
Nelson  v.  Eaton,  1  Redf.  (N.  Y.) 

498; 
Hoyle  V.  Stowe,  3  Dev.  &  B.  (N. 

Q \ T    222  • 

Abbott  «.  Parsons,  3  Burr.  1801  ; 
Whittingham's  Case,  8  Co.  442b  ; 
Lane  v.  Cowper,  Moo.  105. 
Infancy  is  a  personal   privilege 

and  can  be  taken  advantage  of 

only  by  the  infant  himself  or 

his  personal  representative. 
Hartness  v.  ThomiDson,  5  John. 

(N.  Y.)160; 
Van  Bramer  v.  Cooper,  3  John. 

(N.  Y.)  379. 
^  Philips  V.  Green,  4  A.  K.  Marsh. 

(Ky.)  7  ;  s.c.  13  Am.  Dec.  124  ; 
Tucker  v.  Moreland,  35  U.  S.  (10 

Pet.)  58;  bk.  9  L.  ed.  345  ; 
Robson  V.  Flight,  4  DeG.  J.  &  S. 

608; 
Slator  V.  Trimble,  4  Ir.  C.  L.  342. 
See :     Shipman    v.    Horton,    17 

Conn.  482  ; 
Dunton  v.  Brown,  31  Mich.  183  ; 
Roof  V.  Stafford,  7  Cow.  (N.  Y.) 

179; 
McCormic  v.  Leggett,  8  Jones  (N. 

C.)  L.  421. 


*  Scranton  v.  Stewart,  53  Ind.  68  ; 
Baker  v.  Kennett,  45  Mo.  82  ; 
Slator  V.  Brady,  14  Ir.  C.  L.  61. 
Mere  acquiescence  beyond  a  rea- 
sonable time  after  the  minority 

ceases  bars  the  right  to  disaf- 
firm. 
Thommason  v.  Boyd,  13  Ala.  419; 
Hasting  v.  Dollarhide,24  Cal.195  ; 
Kline  v.  Beebe,  6  Conn.  494 ; 
Harris  v.  Cannon,  6  Ga.  382  ; 
Murpliy  V.  Ottenheimer,  85  III. 

39 ;  s.c.  35  Am.  Rep.  424  ; 
Black  V.  Hills,  36  111.  376  ;  s.c. 

87  Am.  Deo.  334  ; 
Cole  V.  Pennoyer,  14  111.  158  ; 
Richardson  v.  Pate,  93  Ind.  423  ; 

s.c.  47  Am.  Rep.  374; 
Hartman  v.  Kendall,  4  Ind.  403  ; 
Robinson  v.  Weeks,  56  Me.  102  ; 
Goodnow  V.  Empire  Lumber  Co., 

31  Minn.  468  ;  s.c.  47  Am.  Rep. 

798  ;  18  N.  W.  Rep.  283  ; 
Wallace  v.  Lewis,  19  N.  J.  L.  (4 

Harr.)  75,  80  ; 
Chapin  v.  Shafer,  49  N.  Y.  407  ; 
Bostwick  V.  Atkins,  3  N.  Y.  53  : 
Jones  V.  Butler,  30  Barb.  (N.  Y.) 

641; 
Delano  v.   Blake,  11  Wend.  (N. 

Y.)  85  ;  s.c.  25  Am.  Dec.  617  ; 
Little  V.  Duncan,  9  Rich.  (S.  C.) 

L.  55; 
Scott  V.  Buchanan,  11  Humph. 

(Tenn.)  467  ; 
Bingham  v.  Barley,  55  Tex.  281  ; 

s.c.  40  Am.  Eep.  801 ; 
Richardson  v.  Boright,  9  Vt.  360  ; 
Bigelow  V.   Kinney,  3  Vt.  353; 

B.C.  21  Am.  Dec.  589  ; 
Gillespie  v.  Bailey,  13  W.  Va.  70  ; 

s.c.  29  Am.  Rep.  445  ; 
Dublin  &  W,  R.   Co.  v.  Black,  8 

Exch.  181  ; 
Holmes  V.  Blogg,  8  Taunt.  35; 

s.c.  4  Eng.  C.  L.  29. 
■»  Prout  ■;;.  Wiley,  38  Mich.  194 ; 
Roberts  v.  W.iggin,  1  N.  H.  73 ; 

s.c.  8  Am.  Dec.  38  ; 
Drake  v.  Ramsay,  5  Ohio  351 ; 
Dominick  v.   Michael,   4  Sandf. 

(N.  Y,)  374  ; 
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Sec.  1183.  Same— Same— 2.  Lunatics.— We  have  already 
seen  that  a  contract  entered  into  by  a  person  non  compos 
mentis,  where  such  person  is  not  under  guardianship, 
like  the  contract  of  an  infant,  is  voidable,  but  only  where 
the  unsoundness  of  mind  was  unknown  to  the  lessee, 
and  no  advantage  taken  of  him  by  reason  of  his  mental 
deficiency  ;  ^  where  the  contract  is  voidable,  it  may  bo 
avoided  either  by  himself  ^  or  by  his  representatives.^ 


Bool  V.  Mix,  17  Wend.  (N.  T.) 

120 ;  s.c.  31  Am.  Dec.  285  ; 
Eagle  Fire  Ins.   Co.   v.  Lent,   6 

Paige  Ch.  (N.  V.)  635. 
1  See  :  Ante,  §  1146. 
'  Crowher  v.  Eowlandson,  37  Cal. 

376; 
Webster   v.    Woodford,    3    Day 

(Conn.)  90 ; 
Maddox  v.  Simmons,  31  Ga.  513  ; 
Summers  v.  Pumphrey,  34  Ind. 

331; 
Jenners   v.  Howard,  6    Blackf. 

(Ind.)  240  ; 
Cotes  V.  Woodson,  3  Dana  (Kt.) 

453; 
Thornton    v.  Appleton,   29   Me. 

898; 
Valpey  v.  Rea,  130  Mass.  384  ; 
Howe  V.  Howe,  99  Mass.  88,  98  ; 
Carrier  v.  Sears,  86   Mass.    (4 

Allen)  336 ;  s.c.  81  Am.  Dec. 

707; 
Gibson  v.  Soper,  72  Mass.  (6  Gray) 

379;  s.c.  66  Am.  Deo.  414; 
Arnold  v.  Richmond  Ironworks, 

67  Mass.  (1  Gray)  434 ; 
HaUett   V.   Oakes,    55    Mass.    (1 

Cush.)  396,  398 ; 
Allis  V.  Billings,  47  Mass.  (6  Met.) 

418  ;  s.c.  39  Am.  Dec.  744  ; 
Mitchell  V.  Kingman,  33  Mass.  (5 

Pick.)  431  ; 
Wait  V.   Maxwell,  33   Mass.    (5 

Pick.)  317 ; 
Seaver  v.  Phelps,  38  Mass.   (11 

Pick.)  304;  s.c.  23  Am.  Dec. 

373; 


'  Valpey  v.  Rea,  130  Mass.  384 ; 
Gibson  v.  Soper,  72  Mass  (6  Gray) 

379  ;  s.c.  66  Am.  Dec.  414  ; 
Parris  v.  Cobb,  5  Rich.  (S.  C.)  Eq. 

450; 
Keeble   v.  Cummins,   5  Hayw. 

(Tenn.)44; 
Reynolds    v.    Waller,   1    Wash. 

fVa.)  164 ; 
Wigglesworth  v.  Steers,  1  Hen. 


Talson  v.  Garner,  15  Mo.  490  ; 

Long  V.  Whidden,  3  N.  H.  435  ; 

Rice  V.  Peet,  15  John.  (N.  Y.) 
503; 

Ballew  V.  Clark,  2  Ired.  (N.  C.) 
L.  33; 

Morris  v.  Clay,  8  Jones  (N.  C.)  L. 
816; 

Cook  V.  Parker,  4  Phila.  (Pa.) 
368; 

Bennell  v.  Chancellor,  5  Whart. 
(Pa.)  371 ; 

Bliss  V.  Connecticut  R.  Co.,  34 
Vt.  434 ; 

Butler  V.  MulinhiU,  1  Bligh  137  ; 

Pitt  V.  Smith,  3  Camp.  34  ; 

Gore  V.  Gibson,  13  Mees.  &  W. 
633; 

Cook  V.  Clayworth,  18  Ves.  13  ; 
s.c.  11  Rev.  Rep.  137. 

The  ancient  English  rnle  was  that 
such  a  person  could  not  avoid 
his  own  deed  or  lease. 

Beverly's  Case,  4  Co.  134a ; 

Addison  v.  Dawson,  2  Vern.  698. 

The  supreme  judicial  court  of 
Massachusetts  say,  in  the  case 
of  Allis  V.  Billings,  47  Mass.  (6 
Met.)  415,  418,  419,  that  "it 
is  true  that  the  rule  of  the 
common  law,  as  held  at  one 
time,  seemed  to  sanction,  in 
one  particular,  a  most  unwar- 
rantable distinction  between 
the  cases  of  deeds  made  by 
persons  non  compos  and  those 
made  by  infants  ;  holding  that 
the  former  could  not  be  avoided 


&  M.  (Va.)  70  ;  s.c.  3  Am.  Dec. 

602; 
Beverly's  Case,  4  Co.  124a  ; 
Yates  V.  Boen,  2  Str.  1104  ; 
Addison  v.  Dawson,  3  Vern.  678. 
Privacy  with  a  lunatic  is  necessary 

to  enable  a  person  to  avoid  a 

deed  or  lease. 
Ingrahami;.  Baldwin,  9  N.  Y.  45. 
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A  lease  made  by  a  lunatic  during  a  lucid  interval  will 
not  be  voidable,  but  is  as  binding  as  though   made  by  a 


by  the  party,  upon  the  ground 
that  no  man  of  full  age  should 
be  admitted  to  stultify  himself, 
although  it  allowed  privies  in 
blood,  or  privies  in  rejiresenta- 
tion,  after  the  death  of  the 
non  compos,  to  avoid  the  deed, 
on  the  ground  of  incapacity  in 
the  grantor.  This  principle 
was  dii-ectly  recognized  in  the 
case  of  Mitchell  v.  Kingman, 
23  Mass.  (5  Pick.)  431.  Indeed, 
the  English  rule  has,  in  modern 
times,  been  often  questioned  in 
England  ;  and  in  the  courts  of 
our  sister  states  it  has  received 
little  if  any  sanction." 

See  :  Ridley  v.  Ridley,  1  Eq.  Abr. 
278,  379  ; 

Addison  v.  Dawson,  3  Vern.  678  ; 

Clerk  V.  Clerk,  3  Vern.  413. 

Same — Intoxication  to  a  degree  of 
being  incapable  of  understand- 
ing the  effect  of  the  instrument, 
such  intoxication  being  known 
to  the  other  contracting  party, 
renders  the  instrument  void- 
able on  the  ground  that  it  was 
executed  at  a  time  when  he 
was  non  compos  mentis. 

Holland  v.  Barnes,  53  Ala.  83  ; 
s.o.  35  Am.  Rep.  595  ; 

Phelan  v.  Gardner,  43  Cal.  306  ; 

Pickett  V.  Sutter,  5  Cal.  412  ; 

Caulkins  v.  Fry,  35  Conn.  170  ; 

Drummond  v.  Hopper,  4  Harr. 
(Del.)  337  ; 

Dulency  v.  Green,  4  Harr.  (Del.) 
285; 

Bates  V.  Ball,  72  111.  108  ; 

Joest  V.  Williams,  42  Ind.  565 ; 
s.c.  13  Am.  Rep.  377  ; 

Reinskopf  v.  Rogge,  37  Ind.  207  ; 

Jenners  v.  Howard,  6  Blackf. 
(Ind.)  340  ; 

Harbison  v.  Lemon,  3  Blackf. 
(Ind.)  51  ; 

Taylor  v.  Patrick,  1  Bibb  (Ky.) 
168; 

Jones  V.  Fritchey,  39  Md.  358  ; 

Remicker  v.  Smith,  3  Har.  &  J. 
(Md.)  421  ; 

Pray  v.  Stebbins,  141  Mass.  219  ; 
s.c.  55  Am.  Rep.  463  ;  4  N.  E. 
Rep.  824  ; 

Foss  V.  Hildreth,  92  Mass.  (10 
Alien)  76  ; 

Williams  v.  Shelden,  61  Mich. 
311  ;  s.c.  28  N.  W.  Rep.  115  ; 


Newell    V.    Fisher,   19    Miss.  (11 

Smed.  &  M.)  431  ;  s.c.  49  Am. 

Dec.  66  ; 
Baynton  v.  Finnall,   13  Miss.  (4 

Smed.  &  M.)  198  ; 
Broadwater    v.    Darne,    10    Mo. 

377; 
Burroughs  v.  Richman,  13  N.  J. 

L.  (1  J.  S.  Gr.)  333  ;  s.c.  23  Am. 

Dec.  717 ; 
Curtis    V.   Hall,   4    N.   J.    L.   (1 

South.)  361  ; 
Hutchison  v.   Brown,   1    Clarke 

Ch.  (N.  Y.)  408  ; 
Seymour    v.   Delancey,   3    Cow. 

(N.  Y.)  445  ;  s.c.  15  Am.  Deo. 

270  ' 
Rice  v.   Peet,   15  John.  (N.   Y.) 

503; 
Dorr  V.  Munsell,  13  John.  (N.  Y.) 

430; 
Prentice  i'.  Aohorn,  2  Paige  Ch. 

(N.  Y.)  36  ; 
Burns  v.   O'Rourke,  5  Rob.  (N. 

Y.)  649  ; 
French's  Heirs  ■!•.  French,  8  Ohio 

214  ;  s.c.  31  Am.  Dec.  441  ; 
White  V.  Cox,  3  Hayw.  (N.  C.) 

79; 
State  Bank  v.  McCoy,  69  Pa.  St. 

304;  s.c.  8  Am.  Rep.  246; 
Duncan  v.  McCuUough,  4  Serg. 

&  R.  (Pa.)  484  ; 
Clark  V.  Caldwell,  6  Watts  (Pa.) 

139; 
Williams    v.   Inabnet,   1    Bailey 

(S.  C.)  L.  343  ; 
Rutherford  v.  Ruff,  4  Desau.  (S. 

C.)L.  364; 
Ring    V.     Huntington,    1    Mill. 

C-onst.  (S.  C.)  162  ; 
Wade  V.  Colvert,  2  Mill.  (S.  C.) 

L.  27  ;  s.c.  13  Am.  Dec.  652  ; 
Wigglesworth  v.  Steers,  Hen.  & 

M.(Va.)70;  s.c.  3  Am.  Dec.  602; 
Reynolds    v.   Waller,    1    Wash. 

(Va.)  164  ; 
Shaw  V.  Partridge,  17  Vt.  626  ; 
Foot  V.  Tewksbury,  3  Vt.  97  ; 
Barrett  v.  Buxton,  3  Aik.  (Vt.) 

167  ;  s.c.  16  Am.  Dec.  691 ; 
Lazell  V.  Pinnick,  1  Tyler  (Vt.) 

247;  s.c.  4  Am.  Dec.  723; 
Cole  V.  Robinson,  Bull.  N.  P.  172  ; 
Pitt  V.  Smith,  3  Camp.  133  ; 
Molton  V.  Camroux.  4  Exch.  17  ; 
Matthew  v.  Baxter,  L.  R.  8  Ex. 

132  ;  s.c.  43  L.  J.  Ex.  73  ;  28  L. 

T.  169  : 
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person  habitually  of  sound  mind.^  Where  a  person  of 
unsound  mind  is  under  guardianship,  any  lease  executed 
by  him  will  be  absolutely  void.^ 

Sec.  1184.  Same— Samo— 3.  Married  women.— At  com- 
mon law  a  married  woman  was  incapable  of  making  a 
lease  without  the  concurrence  of  her  husband,^  who  had 
a  right  to  lease  her  lands  and  receive  the  rents  therefor 


Imperial  Loan  Co.  v.  Howe,  1  Q. 
B.  599  ;  s.c.  61  L.  T.  Q.  B.  449  ; 
68  L.  T.  556  ; 

Gore  V.  Gibson,  13  Mees.  &  W. 
625; 

Fenton  v.  HoUoway,  1  Stark. 
136; 

Yates  V.  Boen,  5  Str.  1104  ; 

Alman  v.  Duke  of  St.  Albans,  3 
Yes.  25. 

Same — Same — Courts  of  equity  will 
not  generally  assist  a  person  to 
get  rid  of  a  lease  or  deed  on 
tlie  mere  ground  of  intoxica- 
tion, where  no  contrivance  was 
used  to  drive  him  to  drink,  and 
no  unfair  advantage  was  taken 
of  his  situation. 

See  :  Cooke  v.  Clayworth,  18  Yes. 
12  ;  s.o.  11  Eev.  Rep.  137. 
'  Wilkinson  v.  Pearson,  23  Pa.  St. 
117. 

The  lucid  interval  will  be  sufficient 
to  make  a  contract  binding,  if 
the  mind  of  the  person  is  suf- 
ficiently clear  to  enable  him  to 
comprehend  tlie  fuU  purport 
of  the  contract. 

Miller  v.  Craig,  36  111.  109  ; 

Spear  v.  Lowell,  4  Bush  (Ky.) 
239; 

Hovey  v.  Hobson,  55  Me.  256  ; 
s.c.  89  Am.  Dec.  705  ; 

Dennett  v.  Dennett,  44  N.  H. 
581  ;  s.c.  84  Am.  Dec.  97  ; 

Jackson  v.  King,  4  Cow.  (N.  Y.) 
207  ;  s.c.  89  Am.  Dec.  268  ; 

Sprague  v.  Dull,  11  Paige  Ch.  (N. 
Y.)  480  ; 

Odell  V.  Buck,  21  Wend.  (N.  Y.) 
142; 

Fetrie  v.  Slioemaker,  24  Wend. 
(N.  Y.)  85  ; 

Rippy  V.  Gaunt,  4  Ired.  (N.  C.) 
L.  443; 

Dodds  V.  Wilson,  Const.  (S.  C.) 
448; 

Osmond  v.  Fitzron,  3  Pr.  Wms. 
180; 

Toombes  v.  Conset,  2  Atk.  251. 


Ignorance  of  tie  mental  infirmity  on 
the  part  of  the  other  party  is 
said  to  render  the  contract 
valid  where  no  advantage  was 
taken  of  the  condition. 

See :  Skidmore  v.  Ramline,  3 
Bradf.  (N.  Y.)  123  ; 

Richardson  v.  Strong,  13  Ired 
(N.  C.)  L.  106;  B.C.  55  Am, 
Dec.  480  ; 

Sims  V.  McClure,  8  Rich.  (S.  C. 
Eq.  286  ;  s.c.  70  Am.  Dec.  196 

Lincohi  v.  Buckmaster,  82  Yt, 
652; 

Beavan  v.  McDonnell,  9  Ex.  309 

Moulton  V.  Camroux,  2  Ex.  487 

Dane  v.  Kirkwell,  8  Oar.  &  P, 
679 ;  s.c.  34  Eng.  C.  L.  958  ; 

Elliott  V.  Inoe,  7  DeG.  M.  &  G, 
475; 

Brown  v.  Jaddrell,  1  Moo.  &  M, 
105. 

Slight  evidences  of  imposition,  how- 
ever, -wiR  warrant  the  avoid- 
ance of  the  lease. 

Hale  V.  Bower,  11  Ala.  87  ; 

Wilson  V.  Oldham,  12  B.  Mon. 
(Ky.)  53  ; 

Yard  v.  Yard,  27  N.  J.  Eq.  (12 
C.  E.  Gr.)  114  ; 

McFadden  v.  Vincent,  31  Tex, 
47: 

AUore  v.  Jewell,  94  tJ.  S.  506 
bk.  24  L.  ed.  260  ; 

Butler  V.  MihnhiU,  1  Bligh  187 

Pitt  V.  Smith,  3  Camp.  88  ; 

Cooke  V.  Clayworth,  18  Yes.  12 
s.c.  11  Rev.  Rep.  187  ; 

Say  V.  Barwick,  1  Yes.  &  B.  195, 
'  Brooks  V.  Brooks,  3  Ired.  (N.  C. 
L.  389  ; 

Foster  v.  Merchant,  1  Vern.  262 

Knipe  v.  Palmer,  3  Wils.  130. 
'  George  v.  Goldby,  28  Ala.  599  ; 

Murray  v.  Emmons,  19  N.  H. 
483; 

Aylett  V.  Ashton,  1  Myl.  &  C.  105; 

Jennings  v.  Brag,  Cro.  Eliz.  446 ; 

Manly  v.  Scott,  1  Mod.  124 ; 

St.  John  V.  St.  John,  11  Yes.  529. 
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during  coverture,^  except  such  lease  were  made  in  pursu- 
ance of  an  express  power,  in  which  case  she  could  execute 
a  lease  without  joining  her  husband,^  provided  the  inten- 
tion to  exclude  the  disability  of  coverture  was  clearly- 
expressed.^  In  equity,  however,  a  married  woman  is 
treated  as  a  feme  sole  so  far  as  affects  her  separate 
estate,  and  a  court  of  equity  will  specifically  enforce  her 
lease  thereof,  or  a  contract  for  a  lease.*  In  many  of  the 
states  statutes  have  been  passed  enabling  a  married 
woman  to  make  a  lease  of  her  lands  without  her  hus- 
band.^ But  even  in  those  states  where  the  wife  is 
authorized  by  enabling  statutes  to  lease  her  own  land, 
she  will  have  no  implied  authority  to  make  a  lease  of 
her  husband's  lands.  ^ 


Sec.  11S5.  Same— Public  officers.— Public  officers  charged 
with  the  administration  of  the  government  may  make  a 
valid  lease  of  government  lands,'  or  take  a  lease  of  private 


'  See  :  Anie,  S  1176. 
^  Sugden  on  Powers,  185. 
3  Heai-le  v.  Greenbank,  3  Atk.  695. 
^  Stead  V.  Nelson,  2  Beav.  245  ; 
Parks  V.  White,  11  Ves.  209  ; 
Whistler  v.  Newman,  5  Ves.  692  ; 
Witte  r.  Dawkins,  4  Ves.  129. 
^  See  :  Parent  v.  Callerand,  64  lU. 
97  • 
AUen  V.  Hooker,  50  Me.  (9  Met.) 

371; 
Harding  v.  Cobb,  47  Miss.  599  ; 
Albin  V.  Lord,  39  N.  H.  197  ; 
Prevot  V.   Lawrence,   51   N.  Y. 

319; 
Vandecourt  v.   Gould,  36  N.  Y. 

639; 
Draper  v.   Stouvenal,   35  N.  Y. 

512; 
Knapp  V.  Smith,  27  N.  Y.  277. 
Enabling  acts   empowering  a  wo- 
man to  lease  her  separate  prop- 
erty have  been  held  to  author- 
ize her  to  lease  it  to  her  hus- 
band. 
Albin  V.  Lord,  39  N.  H.  197. 
*  Tullis'  Admr.  v.  Young,  6  Ohio 

294. 
'  Hoover  v.  United  States,  3  Ct.  of 
CI.  308. 
It  is  otherwise,  however,  in  those 
cases  where  the  land  has  been 
acquired  by  the  government 
against    public  policy  and  in 


violation  of  international  law. 

Filler  V.  United  States,  3  Ct.  of 
CI.  25. 

Lands  within  a  government  reserva- 
tion cannot  be  leased. 

Uliligi'.  Garrison,  2  Dak.  71  ;  s.c. 
2  N.  W.  Rep.  253  ; 

Dupas  V.  Wassell,  1  Dill.  C.  C. 
213  ;  s.c.  Fed.  Cas.  No.  4183. 

The  President  of  the  United  States 
has  no  power  to  make  a  lease 
of  public  lands,  unless  specially 
authorized  bj'  statute. 

See  :  Lorimer  v.  Lewis,  1  Morris 
(Iowa)  353  ;  s.c.39  Am.Dec.  461. 

Connty  officers  cannot  lease  a 
public  highway  for  collection 
of  tolls. 

El  Dorado  Co.  v.  Davidson,  30 
Cal.  521. 

Neitlier  can  an  officer  having  the 
care  of  public  records  rent  an 
office  in  which  to  keep  tliem 
and  charge  the  expense  to  tlio 
county,  except  wliere  tlie 
county  commissioners  refuse 
to  provide  sucli  office. 

Owen  V.  Nye  Company,  10  Nov. 
338. 

In  Massachusetts  a  commissioner 
of  inland  fisheries  may  lease 
a  great  pond  (exceeding  twenty 
acres  in  extent)  for  any  term 
within   his   discretion,   giving 
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lands,  where  necessary  in  the  discharge  of  their  duties  and 
in  furtherance  of  the  interests  of  the  pubhc  ;  ^  and  in  such 
case  the  government  will  be  bound  by  the  covenants  of 
the  lease  the  same  as  a  personal  lessee.^  Thus  when 
holding  over  under  a  lease  the  government  will  be  liable 
as  a  tenant  from  year  to  year  and  cannot  relinquish  a 
portion  of  the  premises  and  have  the  rents  apportioned  ;  ^ 
and  it  has  been  said  that  the  legislature  of  a  state  may 
make  a  lease  of  a  state  prison  and  transfer  to  the  lessee 
the  right  to  the  labor  of  the  convicts,  subject,  however, 
to  the  pardoning  power  of  the  governor.* 

Sec.  1186.  Same— Receivers.— A  receiver  appointed  by 
the  court  may  be  authorized  to  lease  the  premises  ^  and 
receive  rents  ;  ^  but  a  statutory  receiver  has  no  power  to 
lease  unless  such  authority  is  expressly  given.  ^  A  re- 
ceiver empowered  to  let  the  estate  must  do  so  to  the  best 
advantage.  He  is  bound  to  obtain  the  best  terms,  ^  and 
also  to  lease  to  those  who  will  take  the  best  care  of  the 
property.^ 

Sec.  1187.  Same— Trustees.— The  trustees  of  freehold 
estates  being  the  legal  owners  thereof,  and  being  the  only 

the    exclusive    right    to    fish  See  :  United  States  v.  McEae,  L. 

therein.  E.  8  Eq.  Gas.  75. 

See  :  Commonwealth  v.  Tiffany,  ^  Levett  v.  United  States,  9  Ct.  of 

119  Mass.  300  ;  CI.  479. 

Commonwealth  v.  Weatherhead,  ^  Kubler  v.  United  States,  4  Ct.  of 

110  Mass.  175  ;  CI.  407. 

Commonwealth  v.  Vincent,   108  *  People  v.  Burk,  16  Cal.  11 ; 

Mass.  441.  State  v.  McCauley,  15  Cal.  430. 

And  this  is  true  even  though  the  '  Visager  v.  Sohofield,  60  Ga.  680  ; 

pond  is  connected  with  the  sea  Downs  v.  Allen,  10  Lea  (Tenn.) 

by  a  narrow  channel    or  in-  653. 

creased  in  extent  by  artificial  ^  Douglass  v.  Kline,  13  Bush  (Ky.) 

flowage.  680 ; 

Commonwealth   v.   Tiffany,  119  Downs  v.  Allen,  10  Lea  (Tenn.) 

Mass.  300 ;  653. 

Commonwealth  v.  Vincent,  108  See  :  Shreve  v.  Hankinson,  34  N. 

Mass.  441.  J.  Eq.  (7  Stew.)  413. 

In  Rhode  Island  the  commissioners  '  State  v.  McM.  &  M.  E.  Co.,  6  Lea 

of  fisheries  may  lease  to  a  citi-  (Tenn.)  869. 

zen  an  oyster  fishery  conveying  *  Wynne  v.  Newborough,  1  Ves.  Jr. 

an  exclusive  right  to  fish.  164. 

New  England  Oyster  Company  s  Knott  v.  Eeoeivers  of  Morris  Canal 

V.  McGawey,  13  E.  I.  385  ;  Co.,  4  N.  J.  Eq.  (3  H.  W.  Gr.) 

State  V.  Sutton,  3  E.  I.  439.  436  ; 

I  New  Orleans  v.   The  Steamship  Bolles  v.  Duff,  37  How.  (N.  Y.) 

Company,  87  N.  S.   (30  Wall.)  Pr.  163. 

387  ;  bk.  33  L.  ed.  354. 
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persons  recognized  in  courts  of  law/  must  consequently 
have  a  general  power  to  lease  such  estates,  otherwise 
they  could  obtain  no  income  therefrom  ;  ^  but  such  leases 
must  be  reasonable  and  consistent  with  the  trust.*  If 
the  lease  does  not  exceed  the  quantity  of  estate  in  the 
trustees,  it  is  a  reasonable  one.*  Where  the  trustees  hold 
a  legal  fee,  determinable  when  the  purposes  of  the  trust 
shall  cease,  they  have  power  at  law  to  lease  for  a  term 
which  may  extend  beyond  the  period  of  their  trust  estate, 
subject  to  the  jurisdiction  of  a  court  of  equity  to  annul 
the  lease,  if  unreasonable  or  improvident.^  Where  the 
trust  consists  of  affirming  lands,  the  trustee  may  grant 
a    reasonable  lease,^  in  the  fair  management  of    the 


"Wickham  v.  Berry,  55  Pa.  St.  70. 
'  Particularly  is  this  the  case  where 
trustees  are  charged  with  the 
payment  of  annuities,  debts,  or 
legacies,  or  any  other  sums  out 
of  the  estate,  but  have  no 
power  of  sale  ;  in  such  oases 
they  have  an  implied  power 
of  leasing  upon  the  ordinary 
terms  according  to  the  customs 
of  the  state  or  town  in  which 
the  land  is  situated. 

Greason  v.  Keteltas,  17  N.  Y. 
491,  affirming  s.c.  sub  nom. 
Newcomb  v.  Keteltas,  19  Barb. 
(N.  Y.)  608 ; 

Black  V.  Ligon,  1  Harper  (S.  C.) 
Eq.  305  ; 
'   -  Biker,  5  John.  Ch.  (N. 


Arnitt,  1  Bus.  &  M. 


Hedges  v. 

Y.)  163  ; 
Naylor   v. 

501. 
2  Granger  v.   Illinois  &  Michigan 

Canal,  18  111.  443  ; 
Garland  v.  Jackson,  7  La.  An. 

68; 
Greason  v.   Keteltas,   17   N.   Y. 

491; 
Underwood  v.  Birchwood,  47  Vt. 

305; 
Be  Cross,  27  Beav.  592  ; 
Jervaise  v.  Clark,  5  Madd.  95  ; 
Naylor  v.   Arnitt,  1  Bus.  &  M. 

501; 
Evans  v.  Jackson,  1  Sim.  217  ; 
Attorney-General   v.   Owens,   10 

Ves.  555,  560. 
*  See  :  Drohan  v.  Drohan,  1  Ball.  & 

B.  185  ;  s.c.  12  Rev.  Rep.  10  ; 
Bowes  V.  East  London  W.  Co., 

Jack.  334  ; 
Naylor  v.  Arnitt,  1  Rus.&M.501 ; 


Middleton  v.  Doddswell,  13  Ves. 
268. 

In  charitable  trusts,  while  the  gen- 
eral rule  is  that  the  trustees 
should  lease  only  for  years,  yet 
a  perpetual  lease  will  not  be 
set  aside  in  a  collateral  attack 
unless  clearly  unreasonable  or 
detrimental  to  the  beneficiaries; 
and  the  lessees,  who  have  in 
good  faith  made  valuable  im- 
provements on  the  property 
leased  them,  will  be  protected 
in  equity  where  the  lease  is  set 
aside. 

Richmond  v.  Davis,  103  Ind.  449  ; 

Re  Cross,  27  Beav.  592. 

See :  Attorney-General  v.  South 
Sea  Co.,  4  Beav.  358; 

Attorney-General  i:  Hungerford, 
2  Clark  &  F.  357  ; 

Attorney-General  v.  Smith,  3 
Vern.  716. 

Same — Donor's  limits  fixed  cannot 
be  exceeded  in  lease  by  trustees 
of  a  charity. 

Attorney-General  v.  Rochester,  2 
Sim.  34  ; 

Watson  V.  Huntsworth  Hospital, 
14  Ves.  324; 

Attorney-General  v.  GrifEths,  13 
Ves.  565 : 

Ex  parte  Burk  Hamstead  Free 
School,  3  Ves.  &  B.  138 ; 

Tavlor  V.  Dulwich  Hospital,  1  Pr. 
Wms.  665. 
^  Greason  v.   Keteltas,   17    N.    Y. 

491. 
«  See  :  Drohan  v.  Drohan,  1  Ball.  & 
B.  185  ; 

Bowes  V.  East  London  "W.  Co., 
Jack.  32'4 ; 
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estate ;  ^  but  a  trustee  has  no  power  to  demise  where 
it  is  a  simple  trust,  and  the  cestui  que  trust  is  in  possession, 
except  he  do  it  with  the  cesifw  que  trust's  concurrence.  ^ 
If  the  trust  consists  of  houses  in  a  city,  the  trustee  can 
grant  the  ordinary  leases  for  such  property.^  The  trustee 
will  not  be  justified  in  granting  any  unusual  lease,  such 
as  a  building  lease  or  a  lease  for  a  long  term,*  or  a  min- 
ing lease,  because  this  is  pro  tanto  a  destruction  of  the 
corpus.^  Where  the  lease  is  unusual  or  inconsistent 
with  the  trust,  a  lessee  with  notice  of  the  trust  takes  in 
equity  subject  to  the  rights  of  the  beneficiary,  ®  but  the 
beneficiary  may  confirm  the  lease  by  his  acquiescence.'^ 
Where  restrictions  are  placed  on  the  legal  right  to  lease, 
the  lessee  must  see  that  the  lease  is  within  the  restrictions 
imposed.^  Thus,  where  trustees  are  restricted  to  grant- 
ing leases  in  possession,  leases  to  commence  in  futuro  ^ 
are  void.^"  Where  there  are  several  trustees  having 
joint  authority  over  the  land,  they  must  act  together, 
the  same  as  joint  tenants  or  tenants  in  common, ^^  and  a 
lease  by  part  of  them  will  be  void.^^ 

Sec.  1188.  Same— trnder  powers.— Leases  may  be  exe- 
cuted under  powers  conferred  either  by  a  power  of 
attorney  or  by  provisions  in  a  will,^^  unless  the  power  to 

Fitzpati-ick  v.  "Waring,  L.  R.  11  Pearse  v.  Baron,  Jack.  158. 

Ir.  35  ;  »  Wood  v.   Patteson,  10  Beav.  544  ; 

Ferraby  v.  Hobson,  3  Phil.  855 ;  Clegg  v.  Rowland,  L.  R.  3  Eq. 

Naylor  v.   Arnitt,  1   Eus.  &  M.  160. 

501 ;  "  Malpas  v.  Ackland,  3  Russ.  373. 

Middleton  v.  Dowsdell,  13  Ves.  '  Munch  v.  Cockeral,  5  Myl.   &  C. 

368.  178. 

Compare :  Wood  v.  Patterson,  10  Expenses  of  rent  by  the  benefi- 

Beav.  (N.  Y.)  541 ;  ciary,   in  ignorance    that   the 

Be  Shaw's  Trust,  L.  R.  13  Eq.  ti-ustee  has  exceeded  his   au- 

134.  thority,  will  not  work  in  tlae 

'  Attoi-ney-General    v.     Owen,    10  confirmation. 

Yes.  560.  '      Barnes  v.  East  London  W.  W. 

« 1  Lewin  on  Trusts  (Flint's   ed.)  Co.,  3  Madd.  375. 

594,  §  46.  8  Barnes  v.  East  London  N.  W.  Co. , 

»  Greason  v.  Keteltas,  17  N.  Y.  491.  3  Madd.  583. 

See :  Black  v.  Legion,   1  Harp.  «  See  :  Ante,  §  1170. 

(S.  C.)  Eq.  305  ;  i»  Griffin  v.  Ford,  1  Bosw.  (N.  Y.) 

Hedges  v.  Riker,  5  John.  Ch.  (N.  134. 

Y.)  163  ;  "  See  :  Ante,  ^  1177. 

Naylor  v.  Amitt,  1  Rus.  &  M.  i^  Sinclair  v.  Jackson,  8  Cow.  (N. 

501.  Y.)544. 

^  Greason    v.  Keteltas,   17    N.   Y.  '^  Hedges  v.  Riker,  5  John.  Ch.  (N. 

491 ;  Y.)  163  ; 
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lease  exceeds  the  limit  of  the  law  against  perpetuities, 
in  which  case  it  will  be  wholly  void.^  A  lease  made 
under  a  power  of  attorney,  authorizing  it  either  expressly 
or  by  necessary  implication,  2  binds  the  principal ;  ^  but 
power  given  by  law  to  one  person  to  lease  property 
devised  to  another  person  must  be  expressed,  it  cannot  be 
raised  by  implication.*  Where  such  a  power  is  given  by 
law,  or  otherwise,  it  must  be  strictly  pursued,^  and  not 


Prather  v.  Foote,  1  Disn.  (Ohio) 
434,  438  ; 

Campbell  v.  Leach,  3  Amb.  748  ; 

Goodill  V.  Brigham,  1  Bosw.  & 
P.  196  ; 

Atkyns  v.  Horde,  1  Burr.  120  ; 

Mostyne  v.  Lancaster,  51  L.  J. 
Ch.  Div.  696  ; 

Shannon  v.  Bradstreet,  1  Sch.  & 
Lef.  61 ;  s.c.  9  Rev.  Rep.  11. 
'  Root  V.  Stuyvesant,  18  Wend.  (N. 
Y.)  257,  315  ; 

Salmon  v.  Stuyvesant,  16  Wend. 
(N.  Y.)  331. 
'  In  California  it  is  said  that  a  power 
of  attorney  to  make  contracts 
concerning  real  estate  will 
authorize  the  execution  of  a 
lease  with  the  option  to  pur- 
chase at  its  value. 

De  Rutte  v.  Muldrow,  16  Cal.  505. 

Under  a  joint  power  of  attorney  by 
the  husband  and  wife  to  lease 
the  wife's  property,  the  instru- 
ment may  be  executed  in  her 
name  only. 

Douglass  V.  Fulda,  55  Cal.  77. 
«  De  Rutte  v.  Muldrow,  16  Cal.  505  ; 

Kitchens  v.  Ricketts,  17  Ind. 
625; 

Hamilton  v.  Clanrioarde,  1  Brown 
P.  C.  341  ; 

Ridgeway  v.  Wharton,  3  DeG. 
M.  &  G.  677  ; 

Corafoot  V.   Fowke,   6  Mees.  & 
W.  358. 
*  Markham  v.  Howell,  33  Ga.  508  ; 

Bolton  V.  Grantham,  3  Burr. 
1359; 

Sugden  on  Powers,  c.  14. 
'  Griffen  v.  Ford,  1  Bosw.  (N.  Y.) 
123  • 

Dayrell  v.  Hoare,  13  Ad.  Ne.  856  ; 
s.c.  40  Eng.  C.  L.  183  ; 

Styles  V.  Cowper,  3  Atk.  693  ; 

Doe  d.  Rogers  v.  Coote,  5  Barn.  & 
Ad.  755  ;  s.c.  37  Eng.  C.  L. 
318; 

Doe  d.  Williams  i>.  Matthews,  5 


Barn.  &  Ad.  898,  755  ;  s.c.  27 
Eng.  C.  L.  131  ; 

Doe  d.  Dymoke  v.  Withers,  3 
Barn.  &  Ad.  896  ;  s.c.  23  Eng. 
C.  L.  375  ; 

Atkyns  v.  Horde,  1  Burr.  120  ; 

Clark  V.  Smith,  9  Clark  &  F.  126  ; 

Doe  d.  Biggs  v.  White,  3  Dowl.  & 
R.  716;  s.c.  16  Eng.  C.  L. 
119  ; 

Cavan  v.  Pulteney,  5  Durnf.  & 
E.  (5  T.  R.)  567  ; 

Pomeroy  v.  Partington,  3  Durnf. 
&  E.  (3  T.  R.)  665  ;  s.c.  1  Rev. 
Rep.  787  ; 

AUen  V.  Calvert,  3  East  376  ; 

Egermont  v.  Hellins,  6  Jur.  Q.  B. 
821; 

Rattle  V.  Popham,  4  Str.  992 ; 

Jones  V.  Verney,  Willes  169  ; 

Whitlock's  Case,  8  Co.  69b. 

In  Ohio  it  is  held  that  a  power 
given  to  take  possession  of  and 
conduct  a  farm  for  the  use  and 
benefit  of  an  attorney  in  fact 
does  not  authorize  such  attor- 
ney in  fact  to  lease  such  farm 
for  a  year  in  his  own  name,  in 
cancellation  of  a  private  debt 
due  from  the  attorney  in  fact 
to  such  lessee. 

Ward  V.  Thurstin,  40  Ohio  St. 
437. 

In  England  formerly  the  lease  of 
a  tenant  for  life,  with  power  of 
leasing  under  certain  condi- 
tions, was  requii-ed  to  be  in 
strict  conformity  to  those  con- 
ditions, and  if  it  varied  from 
them  in  the  interest  demised 
■or  the  rent  reserved,  it  could 
not  be  supported  against  the  re- 
mainderman. This  is  changed 
since  the  statute  of  12  &  13  Vict. 
c.  26. 

Cavan  v.  Doe  d.  Pulteney,  6  Bro. 
P.  C.  175  ;  s.c.  5  Durnf.  &  E. 
(5  T.  R.)  657. 
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exceed  the  power,  or  the  lease  will  be  void  in  law/  though 
in  equity  it  will  be  void  only  as  to  the  excess  ;  ^  if  the 
lease  is  less  than  the  power  granted,  however,  it  will  be 
valid,  because  within  the  power.^  A  lease  under  a  power 
must  be  made  to  take  effect  inprcesenti,  unless  the  power 
to  make  the  estate  commence  in  futuro  is  expressly 
given.*  A  power  to  make  leases  for  years  is  to-be 
liberally  construed.^  All  leases  under  a  power,  and  the 
power  itself,  will,  if  possible,  be  so  construed  as  to  sustain 
the  leases  ;  ^  but  all  construction  depends  upon  the  inten- 
tion of  the  author  of  the  power,  and  the  efforts  of  the 
courts  in  construing  the  power  will  be  bent  to  ascertain- 
ing this  intention.^ 

Sec.  1189.  Lessors  exceeding  power.— Where    a  lessor's 


'  Sinclair  w.  Jackson,  8  Cow.  (N.  Y.) 

543; 
Griffin  v.  Ford,  1  Bosw.  (N.  Y.) 

133; 
Doe  d.  Briggs  v.  White,  2  Dowl. 

&R.  716  ;  s.c.  16Eng.  O.L.  119  ; 
Doe   d.   Burne    v.   Prideaux,   10 

East  158  ;  s.c.  1  Rev.  Rep.  258. 
^  Griffin  v.  Ford,  1  Bosw.  (N.  Y.) 

123  ' 
Pitt  v'.  Jackson,  2  Bro.  C.  C.  54  ; 
Berry  v.  Bowen,  Nels.  87  ; 
Mayor    of  London  v.   Tench,   7 

Mod.  178 ; 
Alexander  v.  Alexander,  2  Ves. 

644; 
Phillipott's  Cases,  3  Leon.  39. 
'  Easton  v.  Pratt,  2  Hurl.  &  C.  676  ; 
Isherwood  v.  Oldknow,  3  Maule  & 

S.  383  ; 
Sugden  on  Powers,  346. 
^  See  :  Griffin  v.  Ford,  1  Bosw.  (N. 

Y.)  123  ; 
Sinclair  v.  Jackson,  8  Cow.  (N. 

Y.)  543  ; 
Doe  d.  Sutton  v.  Harvey,  Barn.  & 

C.  426  ;  s.c.  8  Eng.  C.  L.  183  ; 
Pollard  V.  Greenville,  1  Ch.  Cas. 

10; 
Sussex  V.  Roth,  Cro.  Eliz.  5  ; 
Sheecomb  v.  Hawkins,  Cro.  Jac. 

318; 
Pulteney  v.  Craven,  5  Durnf.  & 

E.  (5  T.  R.)  567  ; 
Doe  d.  Allen  v.  Calvert,  2  East 

376  ;  s.c.  6  Rev.  Rep.  451 ; 
Bowes  V.    East    London  Water 

Works  Co.,  Jac.  374; 
Smith  V.  Day,  3  Mees,  &  W.  684  ; 


Shaw  V.  Simmers,  3  Moo.  196  ; 
Snow  V.  Cutler,  1  T.  Raym.  163  ; 
Den  V.  Fearnside,  1  Wils.  176. 
'^  Right    &    Basset    v.  Thomas,   3 

Burr.  1441  :  s.c.  1  W.  Bl.  146  ; 
Shannon  v.  Bradstreet,  1  Sch.  & 

L.  53  ;  s.c  9  Rev.  Rep.  11. 
Power  to  make  leases  is  to  be  con- 
strued as  liberally  as  powers  of 

jointure,  charging,  etc. 
Shannon  v.  Bradstreet,  1  Sch.  & 

L.  52;  s.c.  9  Rev.  Rep.  11. 
'  The  Attorney-General  v.  Rutland, 

Cowp.  723 ; 
Pugh  V.  Leeds,  Cowp.  714  ; 
Goodtitle  i;.Funucan,2  Doug. 573; 
Doe  d.  Cox  V.  Day,  10  East  437  ; 

s.c.  10  Rev.  Rep.  345  ; 
Hawkins  v.  Kemp,  3  East  441 ; 
Hotley  V.  Scoft,  Lofft.  316  ; 
Carver  v.  Richards,  39  L.  J.  Ch. 

357  • 
Doe  d!  Rendle,  3  Maule  &  S.  99  ; 
Freeman  v.  West,  3  Wils.  165. 
'  See  :  Doe  d.   Bly  v.   Colman.    1 

Bing.  38 ;  s.c.  8  Eng.  C.  L.  386  ; 
Atkyns  v.  Horde,  1  Burr.  60  ; 
Pall  V.  Baulkley,  1  Doug.  293  ; 
Griffith  V.  Harrison,  4  Durnf.  & 

N.  (4  T.  R.)  749  ; 
Pomeroy  v.  Partington,  3  Durnf. 

&  E.  (3  T.  R.)  665  ;  s.c.  1  Rev. 

Rep.  787 : 
Wakeman  v.  Walker,  3  Keb.  597; 
Leigh  V.  Balcai-res.  6  Man.  G.  & 

S.  (6  C.  B.)  847  ;  s.c.  60  Eng.  C. 

L.  847  ; 
Loveday  v.  Winter,  5  Mod.  345, 

378. 
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powers  are  limited  by  law  and  he  attempts  to  give  a 
lease  for  a  greater  time  than  he  can  legally,  the  lease 
will  be  held  good  for  the  time  which  the  lessor  could 
lawfully  make  a  lease/  except  in  those  cases  where  the 
lease  is  executed  under  a  power,  in  which  case  the  lease 
will  be  void  at  law  but  good  in  equity  except  as  to  the 
excess.^ 

Sec.  1190.  Batiflcation  of  leases.— A  lease  made  without 
due  authority  is  not  binding  unless  it  is  subsequently 
duly  ratified  by  the  principal.^  Where  the  term  is  one 
which  is  not  within  the  statute  of  frauds,  the  ratification 
of  the  principal  may  be  by  mere  acqxiiescence,*  by  accept- 
ing rent  as  it  becomes  due,^  and  the  like  ;  but  where  the 
original  authority  is  required  to  be  in  writing  or  under 
seal,  the  ratification  of  the  principal  must  be  by  an  act  of 
the  character  required  for  the  original  authority  ;  ^  that 
is,  if  the  original  authority  should  have  been  under  seal 
the  ratification  must  be  by  an  instrument  under  seal,'^ 


'  Town  of  Lemington  v.  Stevens, 

48  Vt.  49. 
5  See  :  Ante,  %  1188. 
'  McDowell  V.  Simpson,   3  Watts. 
&  S.    129;   S.C.   27  Am.  Dec. 
338. 
«  Eakin  v.  St.  Louis,  K.  C.  &  N.  E. 
Co.,  3  Cent.  L.  J.  655. 
See  :  Pendleton  County  v.  Amy, 
80  U.  S.  (13  Wall.)  297 ;  bk.  20 
L.  ed.  579  ; 
Chicago  R.  I.  P.  R.  Co.  v.  Howard, 
74  U.  S.  (7  Wall.)  392,  412 ;  bk. 
19  L.  ed.  117,  120; 
Marshall  County  v.  Schenck,  73 
U.  S.  (5  WaU.)  772 ;  bk.  18  L. 
ed.  556  ; 
Bissel  V.  Jeffersonville  City,   65 
U.  S.  (24  How.)  287  ;  bk.  16  L. 
ed.  664  ; 
Zabi-iskie  v.  Cleveland,  C.  &  Cr. 
Co.,  64  U.   S.  (23  How.)  381 ; 
bk.  16  L.  ed.  488. 
«  McDowell  V.   Simpson,   3  Watts 
(Pa.)  129;  s.c.  27  Am.  Dec.  338. 
Accept  inee  by  a  wife   of    rent  under 
a  lease  made  by  her  husband 
in  his    lifetime  will    amount 
to  the  afBrmance  of  that  lease. 
Trout  V.   McDonald,  83   Pa.  St. 
144. 
« Judd  V.   Arnold,  81  Minn.  430  ; 
66 


s.c.  48  N.  W.  Rep.  152. 

See  :  Ingraham  v.  Edwards,  64 
111.  526  ; 

Holland  v.  Hoyt,  14  Mich.  238  : 

Lawrence  u  Tavlor,  5  Hill  (N.  Y.) 
113; 

McDowell  V.  Simpson,  3  Watts 
(Pa.)  129  ;  s.c.  27  Am.  Dec.  338. 

In  Miimesota  the  statute  of  frauds 
is  peculiar,  among  other  things, 
in  this,  that  while,  by  section 
10,  authority  in  an  agent  to 
execute  an  instrument  creat- 
ing or  conveying  the  estate 
must  be  in  writing,  by  section 
12  his  authority  to  make  an 
executory  contract  to  create  or 
convey  it  need  not  be  in  writ- 
ing. 

Judd  V.  Arnold,  31  Minn.  430 ;  s.c. 
18  N.  W.  Rep.  152  ; 

Minor  v.  Willoughby,  3  Minn.  225 
(Gil.  154). 
'  Heath  v.  Nutter,  50  Me.  378  ; 

Paine  v.  Tucker,  21  Me.  138  ;  s.c. 
38  Am.  Dec.  255  ; 

Stetson  V.  Patten,  3  Me.  (2 
Greenl.)  358  ;  s.c.  11  Am.  Dec. 
Ill; 

Despatch  Line  v.  Ballamy  W. 
Co.,  13  N.  H.  205,  231;  s.c.  37 
Am.  Dec.  203  ; 
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but  if  the  unauthorized  act  of  the  agent  is  one  not  re- 
quired by  law  to  be  under  seal,  it  may  be  ratified  by  acts 
in  pais,  although  executed  by  an  instrument  under  seal.* 
A  parol  ratification  of  an  unauthorized  lease  for  a  term 
within  the  statute  of  frauds  will  give  to  it  no  greater 
force  or  effect  than  if  the  owner  himself  had  leased  for 
the  term  by  parol,  which  would  be  to  create  an  estate  at 
will,'^  and  if  the  tenant  be  permitted  to  hold  the  premises 
for  a  year  or  more,  an  estate  from  year  to  year.^  A 
corporation,  like  a  natural  person,  may  ratify  any  act  of 
its  agent,  or  any  one  assuming  to  act  by  its  authority, 
which  it  has  the  power  to  perform.* 


Sec.  1191.  Signing  lease.— To  satisfy  the  statute  of 
frauds  and  constitute  an  instrument  a  good  lease,  it  must 
be  signed  by  the  lessor,^  or  by  his  agent  duly  authorized 
in  the  premises.^     The  signature  may  be  upon  any  part 


Wells  V.  Evans,  20  Wend.  (N.  Y.) 

351  * 
Blood'  V.  Goodrich.  9  Wend.  (N. 

Y.)  68 ;  s.c.  24  Am.  Deo.  121  ; 

13  Wend.  (N.  Y.)  255  ;  27  Am. 

Dec.  152  ; 
Hanford    v.    McNair,   9    Wend. 

(N.  Y.)  54  ; 
Cooper  V.  Eankin,  5  Binn.  (Pa.) 

613; 
Gordon  v.  Bulkeley,  14  Serg.   & 

R.  (Pa.)  331  ; 
Harrison  v.  Jackson,  7  Durnf .  & 

E.  (7  T.  E.)  207  ;   s.c.  4  Rev. 

Rep.  433  ; 
Hunter  v.  Parker,  7  Mees.  &  W. 

323; 
Hibblewhitet).  McMorine,  6  Mees. 

&  W.  300. 
'  Lawrence  v.  Tayloa,  5  HiU  (N.  Y.) 

113. 
See  :  Briggs  v.  Partridge,  64  N.  Y. 

364; 
Won-ell  V.  Munn.  5  N.   Y.  240, 

341; 
Evans  v.  Wells,  32  Wend.  (N.  Y.) 

340  ; 
Hanford  v.  McNair,  9  Wend.  (N. 

Y.)  54. 
2  See  :  Post,  bk.  III.,  c.  XXI. 
2  McDowell  V.   Simpson,   3  Watts 

(Pa.)  129;    s.c.   27  Am.    Dec. 

338. 
*  Episcopal  Charitable    Society  v. 

Episcopal  Church,  18  Mass.  (1 


Pick.)  372,  375 ; 
Wit  V.  Mayor,   5    Rob.   (N.   Y.) 

259; 
Union  Gold  Mining  Company  v. 

Rocky      Mountaia      National 

Bank,   96  U.   S.  640,  644 ;  bk. 

24  L.  ed.  648,  650  ; 
Eureka  Clothes    Wringing  Ma- 
chine Company  ■;;.  Bailey  W. 

W.  Machine  Company,  78  U.  S. 

(11  Wall.)  488  ;  bk.  20  L.  ed. 

209; 
P.  R.  M.  Co.  V.  D.  S.  G.  R.  Co., 

7  Saw.  C.  C.  67. 
'  RofE  V.  Duane,  37  Cal.  565  ; 
Clemens  v.  Bloomfield,   19  Mo. 

118; 
Laughran    v.   Smith,   75  N.   Y. 

305; 
Bailey  v.  Ogden,  3  John.  (N.  Y.) 

399; 
Wade  V.  City  of  Newborn,  77  N. 

C.  460  ; 
Anderson  v.  Harold,  10  Ohio  399  ; 
Kelsey  v.  Tourtelotte,  59  Pa.  St. 

184; 
Charlewood  v.  Bedford,   1   Atk. 

499; 
Stokes  V.  Moore,  1  Cox  319 ;  s.c. 

1  Rev.  Rep.  34  ; 
Lowther  v.  Corill,  1  Verne  331 ; 
Hawkins  v.  Holmes,  1  Pr.  Wma 

770. 
See  :  Ante,  %  1155. 
«  Fardy  v.  Williams,  38  Md.  493 ; 
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of  the  agreement,^  or  may  be  in  a  separate  letter  acknowl- 
edging the  receipt  of  the  agreement.^  Usually  a  lessee 
also  signs  the  lease,  but  signature  by  him  alone  is  not 
sufficient  ;  *  but  signature  by  the  lessee  is  not  essential  to 
the  validity  of  the  lease  under  the  statute,*  and  an  entry 
under  the  lease  signed  by  the  lessor  only  implies  an  ac- 
ceptance of  its  terms  with  all  its  covenants  and  obliga- 
tions,^ as  where  one  enters  under  a  lease  made  to  another 
person.®  While  a  lessor  is  bound  by  a  lease  signed  by 
him  alone,^  yet  it  seems  that  an  action  of  covenant  can- 
not be  maintained  by  him  on  such  a  lease,  though  assump- 
sit for  rent  will  lie.* 

Sec.  1192.  Same— Mode  of  signing  by  agent.— Where  a 
lease  is  executed  by  an  agent  duly  authorized  in  the 
premises,  it  should  not  be  done  by  signing  the  principal's 
name  merely,  without  adding  by  whom  it  was  done,^  nor 
by  signing  the  agent's  own  name  ;^''  but  it  should  be  ex- 
pressed as  the  act  of  the  principal  done  by  his  agent. ^^ 
When  the  lessor's  name  is  placed  to  an  instrument  in  his 
presence  and  by  direction  orally  given,  the  weight  of 
authority  is  to  the  effect  that  it  is  as  valid  and  binding 
an  execution  of  the  instrument  as  if  his  signature  had 

Stanley    v.    Brunswick   Tontine  ^  Roth  v.  Duane,  27  Cal.  565  ; 

Hotel   Corp.,   13  Me.  51;  s.c.  Laughran    v.  Smith,   75    N.   Y. 

39  Am.  Dec.  485.  205  ; 

See  :  Ante,  ^  1155.  Kelsey  r.  Tourtelotte,  59  Pa.  St. 

'  Wellford  v.  Beasley,  3  Atk.  503  ;  184. 

Powell  V.  Dillon,  3  Ball  &  B.  416  ;  ^  McFarlane  v.  Williams,   107  III. 

Shippey  v.  Derrison,  5  Esp.  190  ;  *  33  ; 

Knight  V.  Crockford,  1  Esp.  190  ;  *  Prov.  C.  TJ.  v.  Cliott,  18  R.  I.  74. 

s.c.  5  Rev.  Rep.  739.  Titton  v.  Inhabitants  of  Hamil- 

In  Knight  v.  Crockford,  siqjra,  ton,  6  Nev.  196. 

it  is  said  that  an  agreement  "  "Winston  v.   Frankliti  Academy, 

contains    a   sufficient   signing  28  Miss.  118. 

within  the  statute  of  frauds,  by  '  Libbey  v.  Staples,  39  Mass.  166  ; 

beginning,  in  the  defendant's  Price  v.  Nicholas,  4  Hughes  C. 

own  handwriting,  "  I,  Thomas  C.  66  ;  s.c.  Fed.  Cas.  No.  11415. 

Crockford,  agree,"  etc.  '  Hinsdale  v.  Humphrey,  15  Conn. 

•  Sanderson  v.  Jackson,  3  Ball  &  431 ; 

B.  338 ;  Trustees  v.  Spencer,  7  Ohio  (part 

De  Ball  v.  Thompson,  3  Beav.  II.)  149. 

469;  'Wood  V.   Goodrich,   66  Mass.   (6 

Allen  V.  Bennet,  3  Taunt.  169;  Cush.)   117  r  s.c.   1  Am.   Led. 

s.c.  12  Rev.  Rep.  633.  Cas.  (3d  ed.)  579. 

See  :  Long  v.  Millar,  4  C.  P.  D.  '»  Comb's  Case,  9  Co.  76b. 

450,  456  ;  s.c.  48  L.  J.  C.  P.  596  ;  "  EUwell  v.  Shaw,  17  Mass.  42  ;  s.c. 

41  L.  T.  306.  8  Am.  Dec.  136. 


*See:  Ante,  (*)  footnote,  p.  257. 
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been  by  his  own  hand.^  The  distinction  between  writing 
one's  name  in  his  presence  and  at  his  request,  and  execut- 
ing a  deed  as  attorney,  say  the  Supreme  Judicial  Court 
of  Massachusetts  in  Gardner  v.  Gardner, ^  "is  obvious 
and  well  founded,  stands  on  satisfactory  reasons,  and  is 
well  sustained  by  the  authorities."^ 


Sec.  1193.  Sealing  instrument— Effect.— In  some  of  the 
states,  as  in  Delaware,*  a  written  demise  for  years  is  re- 
quired to  be  under  seal,  and  if  not  under  seal  operates  as 
a  demise  for  a  year  only  ;  but  the  rule  in  this  country  is 
that  a  lease  of  lands  for  years  is  not  required  to  be  under 
seal.^  Although  a  lease  of  real  estate  is  not  required  to 
be  under  seal,  yet  where  it  is  so  made  it  is  to  be  treated 
like  other  specialties  and  cannot  be  modified  or  varied  by 
parol  agreement.® 


'  Jansey  v.  MoCahiU,  33  Cal.  565 ; 

Burns  v.  Linde,  88  Mass.  (6  Allen) 
309; 

Wood  V.  Goodrich,  60  Mass.  (6 
Cush.)  117  ;  s.c.  53  Am.  Dec. 
771; 

Gardner  v.  Gardner,  57  Mass.  (4 
Cush.)  483;  s.c.  53  Am.  Dec. 
740; 

Martin  v.  Ma^ire,  73  Mass.  (7 
Gray)  199  ; 

Mutual  Benefit  Life  Ins.  Co.  v. 
Brown,  33  N.  J.  Eq.  (5  Stew.) 
303; 

Wallace  v.  McCullough,  1  Eich. 
(S.  C.)  Eq.  426  ; 

Ball  V.  Dunsterville,  4  Durnf.  & 
E.  (4  T.  R.)  813;  s.c.  2  Rev. 
Rep.  394 ; 

Lovelace's  Case,  1  W.  Jones  368  ; 

Hibble  white  17.  McMoriae,  6  Mees. 
&  W.  314,  315. 

In  Wallace  v.  McCullough,  supra, 
the  South  Carolina  Court  were 
equally  divided  upon  the  point, . 
one  party  holding  such  an  exe- 
cution a  good  signing  at  com- 
mon law,  and  that  the  statute 
of  frauds  did  not  intend  to  ex- 
tend to  such  a  case  ;  the  other 
part  regarding  the  agent  as 
none  the  less  the  agent  while 
acting  in  the  presence  of  his 
principal  than  he  would  be  in 

«  57  Mass.  (4  Cush.)  483  ;  s.c.  52  Am. 
Deo.  740. 


^  Citing :  Ball  v.  Dunsterville,  4 
Durnf.  &  E.  (4  T.  R.)  313;  s.c. 
2  Rev.  Rep.  394  ; 

King  V.  Longnor,  4  Barn.  &  Ad. 
647  ;  s.c.  34  Eng.  C.  L.  384. 
"Stewart  v.  Apel,  5  Houst.  (Del.) 

189. 
5  Loach   V.   Famum,  90    111.   368 ; 
s.c.  8  Cent.  L.  J.  352  ; 

Lake  v.  Campbell,  18  111.  106. 
'  Barnett  v.  Barnes,  73  111.  217  ; 

Hume  V.  Taylor,  63  lU.  423  ; 

Chapman  v.  McGrew,  30  111.  101  ; 

Baker  V.Whiteside,  1  lU.  (Breeze) 
174. 

Thus  in  Barnett  v.  Barnes,  supra, 
it  was  expressly  held  that 
where  a  lease  under  seal  fixes 
a  certain  amount  of  rent  to 
be  paid  each  month,  a  parol 
agreement  changing  the 
amount  of  rent  to  be  paid  for 
the  unexpired  term,  and  leav- 
ing the  lease  in  other  respects 
unchanged  and  in  force,  is  not 
binding  upon  the  lessor,  and 
he  will,  notwithstanding  such 
parol  agreement,  be  entitled 
to  recover  the  amount  of  rent 
called  for  by  the  lease.  Chap- 
man V.  McGrew,  supra,  was 
also  based  upon  a  lease  under 
seal,  and  in  that  case  it  was 
claimed  that  by  a  written 
agreement  and  for  a  consider- 
ation, the  rent  was  reduced 
a  year,  and  the  court  there 
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Sec.  1194.  Fraud  in  procuring  tlie  execution  of  lease.— It 
is  a  well-established  rule  of  law  that  fraud  vitiates  every- 
thing it  touches.  One  who  has  been  induced  by  false 
and  fraudulent  representations  of  the  landlord  to  enter 
into  a  contract  for  a  lease  of  premises  may  either  rescind 
the  contract  ;^  or  he  may  retain  possession,  pay  the  rent, 
and  afterwards  maintain  an  action  for  injury  occasioned 
by  the  fraudulent  representation  ;  ^  or  he  may  set  off  his 
damages  against  an  action  for  rent.* 

It  is  the  duty  of  the  landlord  to  disclose  to  a  prospective 
tenant  defects  in  the  leased  premises  which  are  calcu- 
lated to  impair  the  health  of  the  tenants,^  and  the  land- 
lord must  exercise  due  care  to  know  of  the  extent  of  such 
defect  ;  ^  but  a  tenant  cannot  recover  if,  at  the  time  of 
the  letting,  he  knew  of  the  defect.''  To  constitute  a 
fraudulent  representation  which  will  affect  a  lease,  the 
representation  must  be  concerning  material  facts,  not  be 
mere  expressions  of  opinion,^  and  must  be  relied  upon.^ 
Where  false  representations  are  made  by  one  who  pro- 
fesses to  know  the  facts,  but,  in  fact,  does  not  know 
whether  the  representations  are  true  or  false,  it  is  as 


said:    "The  agreement  for  a  lease  by  misrepresenation  and 

change  of  the  terms    of  this  fraud.'  " 

lease  was  not  under  seal,  while  False  representation  as  to  matters  cf 

the  lease  was;  and,  therefore,  record. — A   party  may    be    re- 

this  agreement  did  not  have  lieved  from  a  false  and  f raud- 

the  effect  to  I'elease  the    de-  ulent  representation   concern- 

fendant  from  his  liability  on  ing  a  matter  of  fact  contained 

the  lease."  in  a  public  record. 

1  Hall  V.  Ryder,  153  Mass.  528 ;  s.o.  Backer  v.  Payne,  et  al..  130  Ind. 

25  N.  E  Rep.  970.  288  ;  s.o.  30  N.  E.  Rep.  21. 

Where  he  has  not  rescinded  or  at-  '  Hall  v.  Ryder,  43  Mass.  528 ;  s.c. 

tempted  to  rescind,  he  is  liable  35  N.  E.  Rep.  970 ; 

for  the  rent,  but  the  damages  Prior  v.  Foster,  130  N.  Y.  171 ; 

occasioned  by  such  fraudulent  s.c.  39  N.  E.  Rep.  123. 

representations  may  be  made  '  Dennison  v.  Grove,  53  N.J.L.144. 

the  basis  of  a  counter-claim.  *  Kern  v.  Mj-11,  80  Mich.  535;  s.c. 

Hall  V.   Ryder,   152  Mass.   528  ;  45  N.  W.  Rep.  587  ;  8  L.  R.  A. 

s.c.  25  N.  E.  Rep.  970.  682. 

In  Milton  v.  Haden,  32  Ala.  30  ;  '  Lindsey  v.    Leighton,   150  Mass. 

s.c.  70  Am.  Dec.  533,  Stone,  J.,  385  ;  s.c.  33  N.  E.  Rep.  901. 

says  :   "  In  the  latter  case  of  "  Quinn  v.  Perham,  151  Mass.  163 ; 

Miller  v.  McBair,  14  Serg.  &  s.c.  33  N.  E.  Rep.  735. 

R.  (Pa.)  383,  Gibson,  J.,  in  de-  '  Bradfield  v.  Eylton  Land  Co.,  93 

livering    the    opinion    of    the  Ala.  537  :  s.c.  8  So.  Rep.  383  ; 

court,   said  :    '  A  tenant    may  Gate  City  Land  Co.  v.  Heilman, 

impeach    his    landlord's    title  80  Iowa  477;    s.c.   45  N.  W. 

whenever  lie  can  show  that  he  Rep.  760. 

was  induced  to  accept  of  tlie  "  Farnsworth  v.  Duffer,  142  U.  S. 
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niTich  a  fraud  as  though  he  knew  them  to  be  false.^  It 
has  been  said  that  in  order  to  estabhsh  a  false  represen- 
tation, it  is  not  necessary  that  something  which  is  false 
should  have  been  stated  as  if  it  were  true ;  because 
where  the  presentation  of  that  which  is  true  creates  an 
impression  which  is  false,  is.  as  to  him  who,  seeing  the 
misapprehension,  seeks  to  profit  by  it.  a  case  of  false  rep- 
resentation.^ Thus  it  has  been  held  that  a  false  repre- 
sentation that  the  water  supply  on  demised  premises  was 
sufficient  to  irrigate  the  land,  and  render  it  capable  of 
producing  the  crops,  was  not  a  mere  expression  of  opinion, 
but  a  material  statement  upon  which  fraud  could  be 
predicated.' 

Sec.  1195.  Eecording lease.— An  estate  for  years  being 
a  mere  chattel  iaterest  at  common  law,  the  lease  creat- 
ing the  estate  is  not.  in  the  absence  of  special  statutory 
enactments,  within  the  registration  act.'  The  recording 
or  non-recording  of  a  lease  only  affects  subsequent  right 
of  parties  claiming  under  or  against  the  landlord  without 
actual  notice,  and  not  its  vahdity  as  between  the  parties 
thereto."    In  some  states  statutes  have  been  passed  re- 

43 :  bk.  a5  L.  ed.  931 :  s.c.  12  may  be  recorded  (Re^.,  p.  157, 

Sup.  Ct  Eep.  lU.  §  19),  but  the  statute  which  au- 

'  Knappen  f.  Freeman.   47  Jifinn.  thorizes  this  to  be  done  imposes 

iyi  :  s.c.  50  >.  W.  Rep.  533 :  no  penalty  for  not  doing  it. 

Seir;  V.  Stin~jn.  3  Wash.  615;  This  statute,   it  has  been  de- 

s.c.  29  Pac.  Eep.  2<5o.    _  cided,  was  intended  to  give  the 

'  liomers  f.  Johnston.  47  ^> .  J.  Eq.  lessee  the  advantage  to  be  de- 

313  :  s.c.  2-t  Am.  St.  Eep.  410  :  rived  from  registry,  if  bis  lease 

C'|>  AtL  Eep.  675.  was  sealed  and  dolv  acfcnowl- 

^TTill  r.  WUson,  SS  CaL  92  ;   s.c.  edged,  bnt  to  leave' him  as  at 

25  Pac.  Eep.  1105.  common  law,  if  he  did  not  re- 

*  Hodge  r.  Giese,  43  > .  J.  Eq.  342 :  27  cord  his  lease,  or  if  he  accepted 

Cent.  li.  J.  64: 11  Atl.  Eep.  4S4.  a  lease  not  under  seal.     It  was 

See :    Burnett   v.   Thompson,   13  framed  for  the  benefit  of  the 

Irei.  i>.  C. )  L.  179.  lessee." 
InSmith  r.  Simons,  1  Eoot  (Conn.)    =  Encs  v.  Cook,  65  Cal.  175  : 

31S  :  s.c.  1  Am.  Dec.  4*.  it  is  Bamnm  r.  London,  25  Conn.  137. 

said  that  a  writing  by  which  a  149 : 

right  is  given  to  flow  land  f  .nr  Baldwin  r.  Walker,  21  Conn.  16S  : 

a  number  of  yeais  is  a  lease.  Lake  r.  Campbell,  IS  lU.  lOS  : 

and  must  therefore  be  recorded.  Brown  v.  Matthews,  3  La.  An. 

In  Hodge  v.  Giese,  supra,  the  198 ; 

court  say  :  "  The  registry  acts  Bridgemans  r.  Wells,  13  Ohio  43 : 

do  not   apply  to  leases.    Tlie  Anderson  r.  Harris,  1  BaiL  {S. 

first  in  date  stands  firsr  in  point  C.)  L.  315  : 

of  right.     Leases  under  seal  for  Kingston  Building  Association  r. 

a  term  of  not  l«s  than  two  Eainsford,  10  Up.  Can.  Q.  B. 

years ,  acknowledged  or  proved,  236. 
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quiring  all  leases  running  for  a  designated  term  of  years 
to  be  recorded,  to  be  effectual  against  creditors  or  pur- 
chasers without  notice.^  The  length  of  time  prescribed 
by  statute  in  Delaware  is  twenty-one  years,  where  for  a 
fair  rent  accompanied  by  possession  ;  ^  in  Kentucky,  for 
five  years  ;  ^  in  Massachusetts,  seven  years  ;  *  in  Maine, 
seven  years  ;  ^  in  Michigan,  seven  years  ;  ^  in  New  Hamp- 
shire, seven  years  ; "  in  New  York,  three  years  ;  ^  in  Ohio, 
three  years  ;  ^  in  Bhode  Island,  one  year  ; '"  while  in  North 
Carolina  all  leases  required  to  be  in  writing  must  be  re- 
corded.-^^ 


Sec.  1196.  Presumption  of  lease.— In  some  cases  a  lease, 
like  other  deeds  or  grants,  may  be  presumed  from  long 


See :  Polk  v.  Reynolds,  31  Md. 
106; 

Anderson  v.  Critclier,  11  Gill  & 
J.  (Md.)450. 

In  Kingston  Building  Assn.  v. 
Eainsford,  10  Up.  Can.  Q.  B. 
236,  a  statute  i-equired  all  leases 
for  twenty-one  years  to  be  re- 
corded. A  lease  was  given  for 
fourteen  years  to  A,  with  the 
privilege  of  renewal  for  four- 
teen years  longer,  which  A  re- 
corded. Afterwards  A  as- 
signed his  lease  for  part  of  the 
premises  to  B,  which  assign- 
ment was  not  recorded  ;  then 
A  mortgaged  all  the  leasehold 
to  C  :  Held,  that  the  lease  was 
valid  without  recording,  and 
so  was  the  assignment,  and 
that  C,  as  mortgagee  of  its  in- 
terest, was  not  entitled  to  a  re- 
newal of  the  lease  for  the  ad- 
ditional fourteen  years.  See  : 
Williams  v.  Downing,  18  Pa. 
St.  60.  In  Latch  v.  Bright,  16 
Grant's  Gas.  (Pa.)  653,  such  an 
unregistered  lease,  accom- 
panied by  the  lessee's  posses- 
sion, was  held  to  be  valid  in 
respect  to  the  covenanted  re- 
newal, as  between  the  lessee 
and  a  mortgagee  of  the  lessor. 

As  to  recording  assignments  of  leases, 

See  :  Martindale  v.  Price,  14  Ind. 
115; 

James  v.  Morey,  3  Cow.  (N.  Y.) 
346,  248 ; 

Booth  V.  Kehoe,  71  N.  Y.  341 ; 

"Washburn  v.  Burnham,  63  N.  Y. 
133; 


Ladley  v.  Creighton,  70  Pa.  St. 
49. 
'  Where  such  a  statute  requires  ac- 
tual notice,  mere  constructive 
notice  as  to  lessee's  possession 
of  the  premises  is  sufficient. 
Wilhelm  v.  Mertz,  4  G.  Greene 

(la.)  54. 
Citing;  Lamb  v.  Pierce,  113  Mass. 

73; 
Vaughan  v.  Tracy,  33  Mo.  415  ; 
Brophy  Co.  v.  B.  N.  D.  Co.,  15 

Nev.  101 ; 
Fowke  V.   Woodward,  1   Spears 

(S.  C.)  Eq.  333  ; 
Council  V.  Page,  1  Spears  (S.  C.) 

Eq.  159,  213 ; 
Smith  V.  Miller,  63  Tex.  73. 
'  Thornton  Conv.  125. 
'  Locke  V.  Colman,  4  Mon.   (Ky.) 

315. 
■•  Chapman  v.  Gray,  15  Mass.  439  ; 

Mass.  Pub.  St.,  c.  120,  §  4. 
5  See  :  Maine  Rev.  St.,  c.  73,  §  8. 
8  Mich.  Rev.  St.  360. 
•■  Brewster  v.  Hill,  1  N.  H.  350. 
8  L.  1875,  c.   136,  §  38,  3  Rev.  Stat- 
utes, Codes,  and  Laws  2561,  § 
74. 
See  :  Decker  v.  Boice,  83  N.  Y. 

215; 
Boyd  V.   Schlesinger,   59  N.   Y. 

301,  309  ; 
Taylor  v.  Spader,  48  N.  Y.  664  ; 
Gilling  V.  Maass,  28  N.  Y.   191, 

313; 
Roberts  v.  Jackson  ex  d.  Webb, 
1  Wend.  (N.  Y.)  478,  485. 
'  1  Ohio  Rev.  St.  461. 
■»  R.  I.  Gen.  St.  350. 
"  N.  C.  Rev.  Code,  c.  37,  §  36.) 
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possession  of  the  land  which  cannot  otherwise  be  ex- 
plained.^ Thus,  if  a  transaction  be  an  ancient  one,  and 
the  possession  has  been  long  held  thereunder,  and  is  not 
otherwise  to  be  accounted  for,  lapse  of  time  and  length 
of  possession  materially  fortify  the  presumption  of  the 
existence  of  a  lease.  ^ 

Sec.  1197.  Construetionoflease.— It  is  a  well-established 
rule  of  law  that  the  construction  of  an  instrument  de- 
pends upon  the  intention  of  the  parties  as  obtained  from 
the  whole  instrument ;  if  intended  as  a  lease  the  instru- 
ment should  be  so  constituted.  No  artificial  rules  exist  for 
deciding  what  is  a  lease.^  Under  a  form  of  lease  providing 
for  the  working  of  the  farm  in  a  good  and  workman-like 
manner,  with  right  reserved  on  part  of  the  lessor  to  per- 
form the  work  in  case  of  the  lessee's  failure  and  deduct 
the  cost  from  the  latter's  share  of  the  crops,  non-perform- 
ance of  the  agreement  to  do  the  work  does  not  vitiate 
the  lease.*  And  where,  by  the  terms  of  the  lease,  the 
lessee  assumes  to  pay  all  taxes,  levies,  or  assessments 
on  the  premises  during  the  continuance  of  the  lease,  he  is 
liable  for  taxes  and  assessments  which  have  been  duly 
levied,  charged  upon  the  leased  premises  during  the 
ierm  ;  although  they  are  payable  after  the  determination 
^of  his  estate.^  Where  there  is  a  provision  for  certain 
improvements  by  the  lessee  within  a  specified  time,  his 
failure  to  make  the  improvements   within   that   time 

'  Carver  -c.  Jackson  ex  d.  Astor,  29  money,  or  any  other  kind  of 

U,  a  <4  Pet.)  184 ;  bk.  7  L.  ed.  payment,  at  the  end  of  stated 

761,  790.  periods  of  a  year  or  more,  dur- 

'  Id.  ing  the  term.     Rent  is  not  es- 

"  State  V.  Page,  1  Spears  (S.  C.)  L.  sentialto  the  contract,  because, 

■408  ;  s.c.  40  Am.  Deo.  608.  from  favor,  or  from  valuable 

It  has  been  said  that  the  defini-  consideration  given  to  the  les- 

tion  given  in  the  note  of  13  Pet.  sor  at  the  time  of  making  the 

Abr.  93  is  about  as  accurate  as  lease,  a  lease,  beneficial  in  its 

any  we  can  have.     That  defini-  nature  to  the  lessee,  may  be 

tion  is  as  follows  :  "  A  lease  for  made  without    reserving  any 

years  is  a  contract  between  the  rent." 

lessor  and  lessee,  by  which  the    ■*  Haynew  v.  Bailey,  83  Mich.  24 ; 

lessor  contracts  to  grant  the  s.c.  46  N.  E.  Kep.   1039;  9  L. 

possession    an    enjoyment    of  R.  A.  801. 

land,  or  rather  hereditaments    ^  Craig  v.  Somers,  47  Minn.  189 ; 

of  a  demisable  nature,  for  a  s.c.  49  N.  Yv'.  Rep.  742 ;  15  L. 

period  of  years  certain  ;  and  in  R.  A.  236  ; 

most  cases  tlie  lessee  agrees  to  McCullough  v.  Dobson,  133  N.  Y. 

render  to  the  lessor  a  rent  in  114 ;  s.c.  30  N.  E.  Rep.  641. 
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works  a  forfeiture  of  his  rights  under  the  lease,  and  en- 
titles the  landlord  to  re-enter.'  Where  a  lease  provides 
for  a  renewal  the  renewed  lease  is  in  equity  admitted  to 
be  a  continuance  of  the  original  possession  for  the  pres- 
ervation and  protection  of  rights  acquired  ;  ^  but  where 
there  has  been  a  guarantee  of  the  payment  of  rent  "  ac- 
cording to  the  terms  of  the  lease,"  a  renewal  of  said  lease 
for  the  further  term  of  two  years  will  not  be  covered  by 
the  guarantee,^  because  the  guarantor  of  the  payment  of 
the  rent  reserved  in  the  lease  will  be  released  from  his 
obligations  by  any  material  change  in  the  terms  by  which 
the  tenant  holds  the  premises,  even  though  such  change 
be  apparently  more  beneficial  to  him.* 


Section  IV.    The  Lease— The  Conditions. 

Sec.  1198.  Introductory. 

Sec.  1199.  What  conditions  may  be  imposed. 

Sec.  1300.  Same — Privilege  of  renewing  lease. 

Sec.  1201.  Same — Privilege  of  purcliasing  premises. 

Sec.  1203.  Same — Privilege  of  terminating  by  sale. 

Sec.  1203.  Implied  conditions — Furnished  liouse. 

Sec.  1204.  Breach  of  condition — Involuntary  act. 

Sec.  1205.  Same — License  to  break. 

Sec.  1306.  Same— Entry  for. 

Sec.  1207.  Same— Demand. 

Sec.  1308.  Same — Same — For  what  made. 

Sec.  1209.  Same— Same— Waiver  of . 

Section  1198.  introductory.— By  the  term  conditions  of 
a  lease  is  meant  a  clause  of  contingency  on  the  happening 
of  which  the  estate  granted  may  be  defeated  ;  ^  they  are 
usually  conditions  subsequent,  but  need  not  be  under 
seal.®  Advantage  can  be  taken  of  the  breach  of  a  condi- 
tion in  the  lease  only  by  the  grantor  or  his  heirs  ;  ^  and  if 

^  Winn  V.  State,  S.'j  Ark.  360 ;  s.c.  «  Hayre  v.  Cummings,  16  C.  B.  N. 

18  S.  W.  Rep.  375.  S.  44 ;  s.c.  Ill  Eng.  C.  L.  430. 

'  Mewhof  V.  Mayo,  48  N.  J.  Eq.  619  ;  '  Proprietors  of  Church  and  Battle 

s.c.  23  Atl.  Rep.  265 ;  37  Am.  Square  v.   Gran,   69  Mass.   (3 

St.  Rep.  455.  Gray)  143  ; 

8  Woods  V.  Doherty,  153  Mass.  558  ;  Van  Rensselaer  v.  Ball,  17  N.  Y. 

s.c.  37  N.  E.  Rep.  676.  100  ; 

"  Warren  v.  Lyons,  153  Mass.  810  ;  3  Bl.  Com.  155  ; 

s.c.  35  N.  iE.  Rep.  731.  4  Kent  Com.  (13th  ed.)  133,  137. 
»  3  Bl.  Com.  399, 
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they  elect  to  waive  the  forfeiture,  the  estate  continues 
with  all  the  obligations  attached  thereto.^  It  is  not 
necessary  that  the  breach  of  the  condition  shall  cause 
damage  in  order  to  entitle  the  lessor  to  avail  himself  of 
such  breach  for  the  purpose  of  terminating  the  estate.^ 

Sec.  1199.  What  eondition  may  be  imposed.— All  cove- 
nants in  a  lease  may  be  guarded  by  conditions  ;  and  any 
condition  may  be  introduced  into  it  upon  which  the  parties 
may  agree,  and  which  does  not  contravene  the  policy 
of  the  law  ;  such  as  that  the  lessee  shall  not  alien,  ^  or  sub- 
lease ;  *  that  the  crops  shall  be  the  property  of  the  lessor 
until  the  rent  is  paid,^  or  that  the  rent  due  or  to  grow 
due  should  be  a  perpetual  lien  upon  all  the  crops  raised  or 
stock  kept  upon  the  premises,  whether  exempt  from  exe- 
that  if  the  rent  remains  unpaid,  the  les- 


cution  or  not ;  ^ 


'  Bemis  v.  .Wilder,  100  Mass.  446  ; 
Way  V.  Reed,  88  Mass.  (6  AUen) 

664; 
Shumway  v.  Collins,  73  Mass.  (6 

Gray)  231  ; 
.Clark  V.   Jones,  1  Den.   (N.  Y.) 
■  517; 

Morton  V.  Woods,  L.  R.  4  Q.  B. 
303  ;  s.o.  18  L.  R.  535. 
=  See  :  WhitweUt;.  HaiTis,  106  Mass. 

533. 
'  See  :  Chickerley's  Case,  Dyer  79. 
"  See  :  Post,  §  1237,  and  section  VI., 

this  chapter. 
'  Which  condition  is  binding  not 
only  upon  the  parties  and  their 
heirs,  but  also  upon  third  par- 
ties. 
Cooper  ■;;.  Cole,  38  Vt.  185,  191 ; 
Smith  r.  Atkins,  18  Vt.  461. 
'  Such  a  provision    is  valid  as  a 
mortgage  of  the  exempt  prop- 
erty. 
Fejavary  v.  Braesch,  53  Iowa  88  ; 

s.c.  35  Am.  Rep.  261. 
The  court  say  it  has  been  held 
that  the  waiver  of  the  benefit  of 
the  exemption  laws  in  a  prom- 
issory note  is  against  public 
policy  and  void  (See  :  Curtis  v. 
O'Brien,  20  Iowa  376.  Com- 
pare :  Brown  v.  Leitch,  60  Ala. 
313  ;  s.o.  31  Am.  Rep.  43),  be- 
cause the  contract  was  execu- 
tory and  not  recognized  by 
statute ;  but  the  statute  does 
recognize  the  validity  of  a 
mortgage  on  property  which  is 


exempt  from  execution.  The 
validity  of  such  a  mortgage  has 
never  been  doubted.  Nor  is 
it  material  that  the  property 
mortgaged  was  not  in  existence 
at  the  time  it  was  executed. 
Whatever  doubts  there  may 
have  been  on  this  subject  were 
settled  in  this  state  in  Schlar- 
fenburg  v.  Bishop,  35  Iowa  60. 
The  same  principle  was  recog- 
nized in  Brown  v.  Allen,  35 
Iowa  306. 
"  Technically,  it  is  said,  the  in- 
sti-ument  in  this  case  cannot  be 
regarded  as  a  mortgage,  be- 
cause it  does  not  contain  a  grant 
or  conveyance  of  the  property. 
But  clearly  it  creates  a  lien  or 
equitable  charge,  and  the  right 
of  a  party  to  execute  it,  and  its 
validity,  must  depend  on  the 
same  principle  as  a  mortgage. 
What  does  it  matter  what  this 
instrument  is  called?  the  sub- 
stantial right  created  is  the 
same  as  a  mortgage.  Why 
may  not  the  one  be  executed 
as  well  as  the  other  ?  The  valid- 
ity of  the  lien  should  be  recog- 
nized in  the  one  case  as  in  the 
other.  Both  may  be  executed 
by  a  party  capable  of  contract- 
ing on  a  sufficient  consideration 
and  for  a,  lawful  purpose. 
There  is  no  essential  difference 
between  a  mortgage  and  the 
instrument  in  question,  unless 
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sor  may  re-enter  and  take  possession/  or  that  the  lessee 
shall  pay  any  attorney's  fee,  paid  by  the  lessor,  occa- 
sioned by  an  action  for  rent.^  There  may  also  be  intro- 
duced into  the  lease  a  condition  giving  the  lessee  the 
privilege  of  renewing  the  lease,^  or  of  purchasing  the 
premises  leased  ;  *  or  a  condition  entitling  the  lessor  to 
terminate  the  lease  by  a  sale  of  the  premises  ;  ^  a  stipula- 
tion that  any  question  in  dispute  between  the  lessor  and 
the  lessee  during  the  demised  term  shall  be  submitted  to 
arbitrators,  whose  award  shall  be  final,''  and  the  like. 


it  be  in  the  mode  of  enforce- 
ment ;  but  this  does  not  touch 
or  affect  the  question  of  power 
or  vaUdity  of  eitlier  instrument 
wlien  executed.  Sucli  instru- 
ments as  that  in  the  present 
case  have  been  upheld." 

Citing :  Everman  v.  Eobb,  52 
Miss.  653;  s.c.  24  Am.  Rep. 
682; 

McCaffrey  v.  Woodin,  65  N.  Y. 
549  ;  s.c.  22  Am.  Rep.  644  ; 

Butt  V.  Ellett,  86  U.  S.  (19  WaU.) 
544  ;  hk.  23  L.  ed.  183. 
'  Such  a  condition  will  not  be  a  bar 
to  an  action  on  the  covenant  to 
pay  rent. 

Rowe  r.  Williams,  97  Mass.  163. 

See  :  Van  Rensselaer  v.  Jewett.  5 
Den.  (N.  Y.)  121,  138,  131 ;  s.c. 
2N.  Y.  141,  148,  150; 

Cluss's  Case,  10  Co.  129a. 
■  Richards  v.  Bestor,  90  Ala.  352 ; 

s.c.  8  So.  Rep.  30. 
3  See  :  Post,  g  1200. 
"  See  :  Post,  g  1201. 
s  See  :  Post,  %  1202. 
*  Rowe  V.  Williams,  97  Mass.  163. 

See  :  HUl  v.  More,  40  Me.  515  ; 

Wood  V.  Humphrey,  114  Mass. 
185,  186 ; 

Hood  V.  Hartshorn,  100  Mass. 
117,  132 ; 

Nutt  V.  Hamilton  Ins.  Co.,  72 
Mass.  (6  Gray)  182  ; 

Gray  v.  Wilson,  4  Watts  (Pa.)  39  ; 

Toby  V.  County  of  Bristol,  3  Story 
C.  C.  819  ; 

Scott  V.  Liverpool,  3  DeG.  &  J. 
334; 

Scott  V.  Avery,  8  Exch.  487  ;  s.c. 
5  H.  L.  Cas.  486  ; 

Dimsdale  v.  Robertson,  2  Jones  & 
Lat.  58  ; 

Elliott  V.  Royal  Exchange  Assur- 
ance Co.,  L.  R.  3  Exch.  337. 


An  agreement  to  refer  to  arbitra- 
tors, which  creates  no  condi- 
tion precedent  to  the  riglit  to 
recover,  and  which  agi'eement 
either  party  may  revoke  before 
the  arbitrators  execute  the 
power,  is  not  a  bar  to  an  action, 
does  not  oust  the  coui't  of  its 
jurisdiction,  and  is  valid. 

Hood  V.  Hartshorn,  100  Mass. 
117,  122. 

Conditions  precedent. — But  it  is  un- 
lawful for  the  parties  to  agree 
to  impose  conditions  pi-ecedent 
with  respect  to  the  mode  of 
settling  the  amount  of  dam- 
ages, or  the  time  of  payment, 
or  any  other  matters  of  that 
kind  that  do  not  go  to  the  root 
of  the  matter. 

Avery  v.  Scott,  8  Exch.  487,  500  ; 
s.c.  5  H.  L.  Cas.  486. 

See :  Wood  v.  Humphrey,  114 
Mass.  185,  186 ; 

White  V.  Middlesex  E.  Co.,  135 
Mass.  316,  319 ; 

Vass  V.  Wales,  139  Mass.  38,  39  ; 

Evans  v.  Clapp,  133  Mass.  165  ; 

Pearl  v.  Harris,  131  Mass.  390 ; 

Hood  V.  Hartshorn,  100  Mass. 
117,  132 ; 

Cobb  V.  New  England  Ins.  Co., 
73  Mass.  (6  Gray)  193  ; 

Trott  V.  City  Ins.  Co.,  1  Clifif.  C. 
C.  439;  s.c.  Fed.Cas.  No.  14189  ; 

Mansfield  v.  Doolin,  L.  R.  4  C.  L. 

Agreement  not  enforced. — The  court 
say  in  the  case  of  Reed  ■;;.  Wash- 
ington Fire  Ins.  Co.,  138  Mass. 
573,  575,  that  an  agreement  to 
refer  to  arbitration  will  not  be 
enforced  in  equity,  and  will 
not  be  sustained  as  a  bar  to  an 
action  at  law  or  a  suit  in  equity. 

Citing :  White  v.  Middlesex  R. 
Co.,  135  Mass.  216; 
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Sec.  1200.  Same— Privilege  of  renewing  lease.— Leases  are 
sometimes  made  for  a  specified  term,  with  a  privilege  on 
the  part  of  the  lessee  to  renew  for  an  additional  term. 
In  the  case  of  such  a  condition  in  a  lease,  it  is  only  a 
demise  for  the  term  named,  and  a  new  lease  will  be  re- 
quired to  demise  the  premises  for  another  term,  should 
the  lessee  elect  to  take  a  renewal.^  The  lessee,  when  he 
wishes  to  renew  for  another  term,  must  make  his  elec- 
tion to  do  so  during  the  first  term.^  Where  the  lease  does 
not  provide  for  a  form,  of  notice  of  election  to  renew  for 
another  term,  no  particular  form  of  notice  is  required  by 
law,  provided  only  that  the  notice  given  is  due  notice 
to  the  landlord  of  the  election  of  the  tenant.^  By  merely 
holding  over,  with  notice  to  the  landlord  of  intention  to 
renew,  the  tenant  does  not  obtain  against  the  landlord 
any  right  in  the  premises,*  although,  by  holding  over, 
the  tenant  does  elect  to  renew  for  another  term.^  The 
requirement  that  the  lessee  shall  give  notice  of  his  elec- 
tion during  the  original  term  is  for  the  benefit  of  the 
landlord,  and  may  be  waived  by  him  ;  ^  and  acceptance 
of  rent  by  the  landlord  after  the  expiration  of  the  origi- 
nal term  will  be  construed  to  be  a  waiver  of  the  right  of 
notice  and  a  renewal  of  the  term.'^    But  a  condition  in  a 

Vass  V.  Wales,  129  Mass.  38  ;  '  Because  in  such  a  case  the  holding 
•Noyes  v.  Marsh,  123  Mass.  386  ;  is  referred  to  the  original  con- 
Evans  V.  Clapp,  123  Mass.  165  ;  tract  and  the  tenant  is  deemed 
Wood  V.  Humphrey,   114  Mass.  to  elect  to  take  the  premises  for 

185  ;  another  term. 

Eowe  V.  Williams,  97  Mass.  163.  See  :  Kramer  v.  Cook,  78  Mass. 

The  court  say  that  "  the  reason  (7  Gray)  550 ; 

generally  given  is,  that  such  an  Clarke  v.  Merrill,  51  N.  H.  415  ; 

agreement  affects  the  remedy.  Woodcock  v.  Roberts,  66  Barb. 

and,  if  enforced,   would  oust  (N.  Y.)  498 ; 

the  courts  of  their  jurisdiction.  Kelso  v.  Kelly,   1  Daly  (N.   Y.) 

Another  reason  is  that  a  sub-  419. 

mission    to    arbitration    is    a  « See :    Bradford    v.    Patton,    108 

power,   and  revocable  at  any  Mass.  153  ; 

time  before  it  is  fully  executed  Kramer  v.  Cook,  73  Mass.  (7  Gray) 

by  an  award  made."  550. 

'  Hunter  ?;.  Silvers,  15  111.  174  ;  '  Thiebaud  v.   First  Nat.   Bk.,   43 

Thiebaud  v.  First  Nat.  Bk.,  43  Ind.  212; 

Ind.  312.  Dolese    v.   Barberot,   9  La.   An. 

"^  Renaudu  Daskam,  34  Conn.  512  ;  353  ; 

Thiebaud  v.  Fu-st  Nat.  Bk.,  42  Bradford    v.   Patten,   108    Mass. 

Ind.  213.  loC  ; 

»  Clarke  v.  Merrill,  51  N.  H.  415.  Schroeder  v.  Gemeinder,  10  Nev. 

*  Thiebaud    v.   First  Nat.   Bk.,  43  855; 

In(i.  313  ;  Woodcock  v.  Roberts,  66  Barb. 

Dolese  v.  Barberot,  9  La.  An.  352.  (N.  Y.)  498. 
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lease  for  an  indefinite  renewal  will  be  struck  down  as  in 
contravention  of  the  policy  of  the  law.^ 

Sec.  1201.  Same  —  Privilege  of  purchasing  premises.— A 
valid  lease  may  contain  a  condition  giving  to  the  lessee 
the  privilege  of  purchasing  the  premises,^  but  it  is  thought 
the  courts  will  not  specifically  enforce  a  simple  agree- 
ment or  condition  giving  the  lessee  the  "  refusal"  of  the 
property  without  setting  forth  the  terms  and  conditions 
on  which  the  sale  is  to  be  consummated.  Thus,  in  the 
case  of  Fogg  v.  Price,^  the  defendant  had  leased  to  the 
plaintiff  certain  premises,  and  in  the  lease  covenanted 
that,  if  the  land  should  be  for  sale,  the  plaintiff  should 
have  the  "refusal,"'  that  is,  a  right  precedent  to  any 
other  person  to  purchase  it.  There  was  no  price  fixed  in 
the  covenant,  nor  any  statement  of  value  by  which  the 
price  of  the  land  was  ascertainable.  The  lessor  sold  the 
land  to  another  person,  who  had  notice  of  the  covenant. 
The  court  said  that  the  covenant  was  not  of  a  nature 
specifically  enforceable  ;  that  it  was  simply  an  agreement 
to  give  the  lessee  the  first  chance  to  make  a  contract — an 
agreement  to  sell — if  the  parties  could  agree,  but  not 
otherwise.  No  price  being  fixed,  or  any  way  provided  by 
which  it  might  be  fixed,  the  court  could  not  name  any 
sum  at  which  the  lessor  should  be  compelled  to  sell. 
Considered  in  the  light  of  a  contract  to  sell,  it  does  not 
satisfy  the  requirements  of  the  statute  of  frauds,  and, 
apart  from  the  statute,  is  not  such  a  contract  as  equity 
can  specifically  enforce.* 

Sec.  1202.  Same  —  Privilege  of  terminating  by  sale.— A 
lease  may  contain  a  reservation  of  the  right  on  the  part 
of  the  lessor  to  sell  the  premises,  and  thus  determine  the 
lease  before  the  expiration  of  the  time  for  which  it  is 
expressed  to  be  made.^ 

>  Morrison  v.  Rossingol,  5  Cal.  64.  Grace  v.  Denison,  114  Mass.  16  ; 

2  Municipality  No.    1  v.   New  Or-  Pray  v.  Clark,  113  Mass.  2b3  ; 

leans,  5  La.  An.  761.  Abeel  ('.  Radcliff,  13  John.   (N. 

2 145  Mass.  513  ;  s.c.  14  N.  E.  Rep.  Y.)  297  ; 

741 ;  5  New  Eng.  Rep.  521 ;  25  Bromley  v.  Jeffenes,  2  ^  ern.  415. 

Bost  Rep  207  '  Sutherland  r.   Goodnow,  108  111. 

*  See  :  Gelston  v.  Sigmund,  27  Md.  528  ;  s.c.  48  Am.  Rep.  560. 

334; 
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Sec.  1203.  Implied  conditions— Furnished  house.— There 
is  no  implied  covenant  in  the  leasing  of  land  or  a  house 
that  the  land  is  adapted  to  cultivation  or  the  house  fit  for 
habitation  ;  the  implied  condition  relates  only  to  the  es- 
tate, and  not  to  the  nature  or  condition  of  the  property.^ 


'  See  :  Woods  v.  Naunikeag  Steam 
Cotton  Co.,  134  Mass.  359  ; 

Royce  v.  Guggenheim,  106  Mass. 
203; 

Dutton  V.  Gerrish,  68  Mass.  (9 
Cush.)89 ;  s.c.  55  Am.  Dec.  45  ; 

Crouch  V.  Fowle,  9  N.  H.  219  ; 
S.C.  32  Am.  Deo.  350  ; 

Franklin  v.  Brown,  118  N.  Y.  40  ; 
s.c.  33  N.  E.  Rep.  136 ;  6  L.  R. 
A.  770  ;  30  Cent.  L.  J.  300  ; 

Carson  v.  Godley,  26  Pa.  St.  Ill : 

Francis  v.  Cockrell,  L.  R.  5  Q.  B. 
501; 

Hart  V.  Windsor,  12  Mees.  &  W. 
68  ;  s.c.  13  L.  J.  Ex.  139. 

Correct  emptor  applies  equally  as 
well  to  the  transfer  of  real 
property  as  it  does  to  the  trans- 
fer of  personal  property. 

See :  Loupe  v.  Wood,  51  Cal. 
586; 

Royce  v.  Guggenheim,  106  Mass. 
301; 

Foster  v.  Peyser,  63  Mass.  (9 
Cush.)  242 ; 

Dutton  V.  Gerrish,  63  Mass.  (9 
Cush.)  89  ; 

Scott  V.  Simmons,  54  N.  H.  430  ; 

Elliott  V.  Aiken,  45  N.  H.  30  ; 

Jaflfe  V.  Harteau,  56  N.  Y.  398  ; 

O'Brien  v.  CapweU,  59  Barb.  (N. 
Y.)  497  ; 
.  Howard  v.  Doolittle,  3  Duer  (N. 
Y.)  464  ; 

Cleves  V.  WiUoughby,  7  Hill  (N. 
Y.)  83 ; 

Flynn  v.  Hatton,  43  How.  (N.  Y.) 
Pr.  333  ; 

Bobbins  v.  Mount,  4  Robt.  (N.  Y.) 
553  ■ 

Post  V.  Velter,  3  E.  D.  Smith  (N. 
Y.)  248 ; 

ChoppeU  V.  Gregory,  34  Beav. 
250; 

Carstairs  v.  Taylor,  L.  R.  6  Exch. 
217; 

Hart  V.  Windsor,  12  Mees.  &  W. 
68. 

In  Franklin  v.  Brown,  supra,  the 
New  York  Court  of  Appeals 
say  :  "  The  principle  that  there 
is  an  implied  condition  or  cove- 
nant in  a  lease  that  the  prop- 


erty is  reasonably  fit  for  the 
purpose  for  which  it  was  let,  as 
laid  down  in  Smith  v.  Marra- 
ble,  11  Mees.  &  W.  5,  has  been 
frequently  questioned  by  the 
courts  of  this  country,  and  has 
never  been  adopted  as  the  law 
of  this  state." 

Citing  :  Edwards  v.  New  York  & 
H.  R.  Co.,  98N.  Y.  245,248; 

Sutphen  v.  Seebass,  14  Abb.  (N. 
Y.)  N.  C.  67  ; 

Coulson  V.  Whiting,  14  Abb.  (N. 
Y.)  N.  C.  60  ; 

Chadwiok  v.  Woodward,  13  Abb. 
(N.  Y.)  N.  C.  441  ; 

Weeks  v.  Bowei-man,  1  Daly  (N. 
Y.)  99 ; 

Howard  i>.  Doolittle,  3  Duer  475. 

The  court  further  say:  "It  is 
not  open  to  discussion,  in  this 
state,  that  a  lease  of  real  prop- 
erty only  contains  no  implied 
covenant  of  this  character,  and 
that,  in  the  absence  of  an  ex- 
press covenant,  unless  there 
has  been  fraud,  deceit,  or 
wrong-doing  on  the  part  of  the 
landlord,  the  tenant  is  without 
remedy,  even  if  the  demised 
premises  aire  unfit  for  occupa- 
tion." 

Citing  :  Edward  v.  New  York  & 
H.  R.  Co.,98N.  Y.  245; 

Jaflfe  V.  Harteau,  56  N.  Y.  398  ; 

Witty  V.  Matthews,  52  N.  Y.  512  ; 

Mumford  v.  Brown,  6  Cow.  (N. 
Y.)  475 ; 

Cleves  V.  WiUoughby,  7  Hill  (N. 
Y.)  83  ; 

Westlake  v.  De  Graw,  25  Wend. 
(N.  Y.)  669. 

English  doctrine. — In  Carson  v. 
Godley,  36  Pa.  St.  Ill,  Judge 
Woodward  said  that  there  was 
a  time  when  the  English  courts 
acted  on  the  principle  that  it  is 
an  implied  condition  of  every 
lease  that  the  property  is  rea- 
sonably fit  for  the  purpose  for 
which  it  is  let,  but  that  these 
courts  have  receded  from  that 
rule,  and  now  hold  that  on  the 
demise  of  land  there  is  no  im- 
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It  is  a  general  rule  of  law  that  a  tenant  who  lives  on  the 
premises  takes  them  as  they  are,  and  cannot  be  heard  to 
complain  that  they  are  not  different  from  what  they  are.^ 
Particularly  is  this  true  in  those  cases  where  there  is  a 
general  hiring,  and  the  premises  are  not  described  in  the 
lease  as  let  for  any  specific  purpose  or  kind  of  business.^ 
But,  in  the  case  of  furnished  houses  or  apartments,  there 
is  an  exception  to  this  rule.  In  the  letting  of  these  there 
is  an  implied  condition  in  the  lease  that  the}-  are  suitable 
to  the  purpose  and  in  a  "fit  state  of  habitation  "  at  the 
time  the  tenancy  is  to  commence.^  In  these  cases,  how- 
ever, the  implied  condition  is  not  that  the  house  shall  be 
in  all  respects  fit  for  habitation,  bvit  that  it  shall  not  be 
in  such  a  state  as  to  be  likely  to  occasion  great  discom- 
fort or  endanger  the  health  of  the  occupier.  In  the  case 
of  Smith  v.  Marrable,*  it  is  said  that  the  nuisance  in  con- 
sequence of  which  a  tenant  refuses  to  occupy  must  be 
' '  so  intolerable  as  to  render  it  impossible  that  he  could 
live  in  the  house  with  any  reasonable  comfort."  ^    In  the 


plied  obligation  on  the  V>art  of 
the  lessor  that  it  is  fit  foi-  the 
pui'pose  for  which  it  is  tat  en, 
noi-  in  tlie  lease  of  a  house,  that 
it  is,  at  the  time  of  the  demise, 
or  shall  be  at  the  commence- 
ment of  the  term,  in  a  reason- 
ably fit  state  or.  condition  for 
habitatiou.  and  he  cited  the 
case  of  Sutton  i\  Temple,  13 
Mees.  &  W.  50,  which  is  ample 
authority-  for  what  he  said.  In 
the  Idte  case  of  Francis  v. 
Cockrell,  L.  R.  5  Q.  B.  501, 
Kelley,  C.  B.,  said  that  there 
was  no  implied  undertaking  by 
the  lessor  that  the  demised 
real  estate  "  shall  be  rea^son- 
ably  fit,  or  fit  at  all,  for  the  pur- 
pose lor  wliich  it  is  let,  that  is, 
for  the  purpose  of  habitation. 
There  is  really  no  analogy  be- 
tween the  c;Tse  of  a  lessor  and 
lessee  of  bouse  and  tlie  case  of 
one  who  contracts  for  the  sup- 
ply of  a  carriage,  or  for  the  sup- 
ply of  a  seat  in  a  stand  upon  a 
race-couree,  or  for  the  safe 
passage  over  a  railway  bridge. 
In  the  case  of  a  lessor  and  les- 
see of  a  liouse.  both  paities, 
before  the  lease  is  granted  and 


accepted,  ascertain  for  them- 
selves   the    condition    of    the 
premises,  and  they  then  enter 
into  such  express  covenants  as 
they  may  tliink  fit  for  the  re- 
pair of  tlie  premises,  or  for  any 
other    purposes   incidental    to 
the  enjoyment  of  tlie  premises." 
'  See  :  AVooils  v.  Xaumkeag  Steam 
Cotton  Co..  13-t  Mass.  359  ; 
Button   V.    Gerrisli,   63   JIass.  (9 
Cusli.) 89,94;  s.c.55  Am.Dec.45. 
'Button   i:    Gerrish,   63    Mass.    (9 
Gush.)  89  ;  s.c.  55  Am.  Dec.  45. 
» Button    i:    Gerrish,   63    Mass.   (9 
Gush.)  89,  94 ;  s.c.  55  Am.  Dec. 
45  ; 
Wilson  i'.  Hatton,  L.  R.  3  Ex.  D. 
336;   s.c.  n  Moak   Eng.    Rep. 
'  488  ;  05  W.  R.  537. 
See  :  Bird  r.  Greville,  19  Cent.  L. 

J.  348; 
Smith  f.  Marrable.  11  Mees.  &  W. 

5  ;  s.c.  13  L.  J.  Ex.  203  ; 
Hart  i:  Windsor.  10  ilees.  &  W. 

68  ;  s.c.  13  L.  J.  Ex.  129  : 
Sutton  v.  Tempi.'.  13  Mees.  &  W. 
50  :  s.c.  13  L.  J.  Ex.  17  ;  8  Am. 
L.  Reg.  (O.  S.)  333. 
•>  11  Mees.  &  W.  5  ;  s.c.  10  L.  J.  Ex. 

203. 
'  On  motion  for  a  new  trial  in  this 
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case  of  Campbell  v.  Wenlock/  Chief  Justice  Cockbiten 
said  that,  to  justify  a  tenant  in  refusing  to  pay  rent,  the 
nuisance  must  prevail  to  such  an  extent  as  to  destroy 
"the  reasonable  rest  and  comfort  of  the  inmates."  ^ 
But  it  is  otherwise  when  the  nuisance  is  occasioned  by 
noxious  gases  originating  outside  of  the  demised  prem- 
ises, and  rendering  them  uninhabitable  during  a  part  of 
the  year,  particularly  when  their  existence  was  unknown 
to  the  lessor  at  the  time  of  executing  the  lease.  ^ 

Sec.  1204.  Breach  of  condition— Involuntary  act. — An  in- 
voluntary act  will  not  constitute  a  breach  of  a  condition 
entitling  the  lessor  to  forfeit  the  estate.  Thus  an  assign- 
ment by  a  decree  in  bankruptcy  proceedings  will  not  con- 
stitute a  breach  of  a  condition  not  to  alien,  unless  there 
is  an  express  condition  that  such  an  assignment  shall 
form  a  ground  of  forfeiture  ;  *  and  where  the  leasehold 
estate  is  transferred  by  voluntary  assignment  for  the 
benefit  of  creditors,  it  will  pass  discharged  of  the  condi- 


case  Baron  Parke  said  that "  if 
the  premises  are  encumbered, 
with  a  nuisance  of  so  serious  a 
nature  that  no  person  can  rea- 
sonably be  expected  to  live  in 
them,  the  tenant  is  at  liberty  to 
throw  them  up." 

»  4  Fost.  &  F.  716. 

'  Bugs  and  Ijad  drainage  are  the  kinds 
of  nuisances  which  have  been 
held  to  justify  tenants  in  refus- 
ing to  occupy  furnished  houses 
and  apartments.  Regarding 
the  former  nuisance  Chief  Jus- 
tice CocKBURN  says,  in  Camp- 
bell V.  Wenlock,  4  Fost.  &  F. 
716,  that  the  presence  in  the 
house  of  "  a  few  bugs  "  will  not 
entitle  the  tenant  to  throw  up 
his  lease  ;  but  that ' '  if  any  part 
of  the  house  was  unfit  to  be  in- 
habited from  the  cause  as- 
signed— for  instance,  the  serv- 
ants' attics — the  defense  would 
be  as  much  sustained  as  if  the 
whole  of  the  house  were  thus 
infested." 
In  the  case  of  Wilson  v.  Hatton, 
L.  R.  2  Ex.  D.  336  :  s.c.  21  Moak 
Eng.  Rep.  488  ;  35  W.  R.  537, 
the  drainage  was  very  much 
out  of  repair  and  such  as  to  en- 
danger the  health  of  the  occu- 


pants. The  lessee  I'efused  to 
enter.  The  landlord  repaired 
after  the  commencement  of  the 
stipulated  term  and  tendered 
the  premises  to  the  lessee,  who 
refused  to  accept.  On  suit 
brought  for  rent  the  court  held 
that  in  the  letting  of  a  fur- 
nished house  there  is  an  im- 
plied condition  that  the  house 
shall  be  iit  for  occupancy  at 
the  time  at  which  the  tenancy 
is  to  begin,  and  that  if  this  con- 
dition is  not  fulfilled  the  lessee 
is  entitled  thereupon  to  rescind 
the  contract. 
3  Franklin  v.  Brown,  118  N.  Y.  110  ; 
S.C.  23  N.  E.  Rep.  126  ;  6  L.  R. 
A.  770  ;  30  Cent.  L.  J.  300. 
*  Smith  V.  Putnam,  30  Mass.  (3 
Pick.)  321  ; 

Jackson  ex  d.  Schuyler  v.  Cor- 
liss, 7  John.  (N.  Y.)  501 ; 

Doe  d.  Mitchinson  v.  Carter,  8 
Durnf.  &  E.  (8  T.  R.)  57,  300 ; 
s.c.  4  Rev.  Rep.  586  ; 

Croft  V.  Lumley,  6  H.  L.  Cas. 
672 ;  s.c.  27  L.  J.  Q.  B.  331 ; 

Lear  v.  Leggett,  1  Russ.  &  M. 
690; 

Yarnold  v.  Moorehouse,  1  Russ. 
&  M.  364. 
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tion  against  assignment,  where  the  proceedings  are  bona 
fide,  and  there  is  no  special  provision  in  the  lease  making 
such  an  assignment  grounds  of  forfeiture  ;  ^  or  where  the 
tenant  gives  a  warrant  of  attorney  to  confess  judgment, 
on  which  the  leasehold  is  taken  in  execution  and  sold  ;  ^ 
and  where  there  is  an  "  alienation  by  act  of  God,"  by  the 
death  of  the  lessee  and  the  passing  of  the  leasehold  es- 
tate to  his  executors  and  administrators,  and  a  disposal 
thereof  by  them,  there  will  be  no  breach  of  the  condition 
against  alienation,  unless  the  lease  specially  stipulates 
therefor.^  Conditions  and  covenants  which  work  a  for- 
feiture are  strictly  constriied  by  the  courts.  Thus  a  cove- 
nant or  condition  against  alienation  is  held  not  to  be 
broken  by  subletting,  unless  the  underletting  be  for  the 
entire  term,  which  is  practically  an  assignment  of  the 
term.* 

Sec.  1205.  Same  —  License  to  break.— Where  a  tenant 
holds  a  lease  on  condition  that  he  will  not  alien  without 
the  special  license  of  the  landlord,  and  such  license  is 
granted,  the  estate  becomes  absolute,  and  the  tenant 
holds  it  discharged  of  the  condition,^  because  such  a  re- 
striction, when  once  removed,  is  forever  removed  ;  ®  but 
the  mere  acceptance  of  rent  by  the  landlord,  after  a 
breach  of  the  condition  by  the  tenant,  is  not  tantamount 


'  McNeil  V.  Ames,  120  Mass.  481  ;  chase  under  the  sheriflE's  sale. 

Bemis    v.    "Wilder,     100     Mass.  Doe  d.  Mitchinson  v.   Carter,  8 

446  ;  Durnf .  &  E.  (8  T.  E.)  57,  300  ; 

Smith  V.   Putnam,   20  Mass.    (3  s.c.  4  Eev.  Eep.  586. 

Pick.)  221  ;  '  Seers  v.  Hind,  1  Vps.  Jr.  295. 

Doe    V.    Bevan,   3    Maul.    &    S.  "  See  :  Fields  v.  Mills,  33  N.  J.  L. 

353.  (4  Vr.)  254  ; 

'  Doe  d.   Mitchinson  v.   Carter,   8  Den    v.    Post,   25    N.    J.    L.   (1 

Durnf.  &  E.  (8  T.  E.)  57,  300  ;  Dutch.)  285 ; 

s.c.  4  Eev.  Eep.  586  ;  Hargrave  v.  King,  5  Ired.  (N.  O.) 

Croft  V.   Lumley,  6  H.  L.  Cas.  Eq.  430  ; 

672  ;  s.c.  27  L.  J.  Q.  B.  321.  Beardman    v.  Wilson,   L.   R.    4 

But  if  the  warrant  has  been  given  C.  B.  57  ; 

for  the  express  purpose  of  en-  Parmenter  v.  Webber,  8  Taunt. 

abling  the  creditor  to  take  the  593  ;  s.c.  2  Moore  656  ;  4  Eng. 

lease  in  execution  under  the  C.  L.  293  ; 

judgment,  the  act  will  be  in  Greenway    v.   Adams,    12    Ves. 

fraud  of  the  condition,  and  the  395,  400. 

landlord     may     re-enter     for  =  Bleecker  v.  Smith,  13  Wend.  (N. 

breach  of  the  condition,  and  Y.)  530. 

may  even  recover  the  premises  ^  Chipman  v.   Emerio,  5  Cal.   49  ; 

in  ejectment  against  the  pur-  s.c.  63  Am.  Dec.  80. 
67 
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to  a  license/  and  a  mere  acquiescence  in  the  tenant's 
breach,  or  a  failure  to  enter  for  it,  will  not  discharge  the 
estate  of  the  condition.^ 

Sec.  1206.  Same— Entry  for.— The  original  lessor  or  his 
heirs  or  assigns  are  the  only  persons  who  can  take  ad- 
vantage of  a  breach  of  a  condition  in  a  lease.^  The  right 
to  enter  for  a  breach  of  a  condition  in  a  lease  must  be 
reserved  in  the  instrument  to  the  lessor,  who  is  the  legal 
owner  of  the  reversion,  and  not  to  a  stranger.*  Whero 
the  lease,  by  its  terms,  is  to  be  forfeited  by  a  breach  of 
its  conditions  on  the  gart  of  the  lessee,  such  forfeiture 
takes  place  only  at  the  election  of  the  lessor,  his  heirs  or 
assigns  ;  ^  but  there  need  be  an  actual  entry,  ^  unless  such 
re-entry  is  stipulated  for  in  the  lease, '^  in,  which  case  the 
lessor  may  bring  ejectment  without  making  a  formal  en- 
try. Such  a  condition  being  for  the  benefit  of  the  lessor,^ 
he  may  waive  the  forfeiture,  and  the  lessee  cannot  escape 
from  his  contract,^  because  it  is  a  general  rule  of  law 


'  Bleecker  v.  Smith,  17  "Wend.  (N. 

Y.)  530. 
See  :  Murray  v.  Harway,  56   N. 

Y  337  343  • 
Ireland  v.  Nicholls,  46  N:  Y.  413  ; 
Jackson  v.  Allen,  5  Cow.  (N.  Y.) 

220. 
'  Doe  V.  Bliss,  4  Taunt.  735. 
3  Shumway  v.  CoUins,  72  Mass.  (6 

Gray)  237,  230. 
■*  Morton  v.  Woods,  L.  R.  4  Q.  B. 

293,  303  ; 
Sanders     v.     Merryweather,     3 

Hurlst.  &  C.  902,  909. 
'  Spear  v.  Fuller,  8  N.  H.  174  ;  s.c. 

28  Am.  Dec.  391. 
See  :  Bowman  v.  Foot,  29  Conn. 

331; 
Shumway  v.  CoUins,  73  Mass.  (6 

Gray)  227  ; 
Ludlow  V.  New  York  &  H.  R.  R. 

Co.,  13  Barb.  445; 
Clark  V.   Jones,  1  Den.  (N.  Y.) 

51G  ;  s.c.  43' Am.  Deo.  706  : 
Wildman  v.  Taylor,  4  Ben.  D.  C. 

51 ;  s.c.  Fed.  Cas.  No.  17654. 
Doe  d.  Bryan  v.  Bancks,  4  Barn. 

&  Aid.  401 ;  s.c.  6  Eng  C.  L. 

535; 
Arnsby  v.  Woodward,  6  Barn.  & 

C.  519 ;  s.c.  13  Eng.  C.  L.  238  ; 
Reid  V.  Parsons,  2  Chit.  247  ;  s.c. 

18  Eng.  C.  L.  618 ; 


Blythe  v.  Dennett,  13  C.  B.  178, 

180  ;  s.c.  76  Eng.  C.  L.  178 ; 
Rede  v.  Farr,  6  Maul.  &  S.  121 ; 
Jones  V.  Carter,  15  Mees.  &  W. 

718. 
«  Hughes  V.  Palmer,  19  C.  B.  N.  S. 

393,  405  ;  s.c.   115  Eng.  C.   L. 

391; 
Roberts  v.  Davey,  4  Barn.  &  Ad. 

664  ;  s.c.  24  Eng.  C.  L.  393. 
■"  Shattuck    V.   Lovejoy,   74   Mass. 

(8  Gray)  304 ; 
Garnhart  v.  Finney,  40  Mo.  449  ; 
Doe  V.  Birch,  1  Mees.  &  W.  403. 
See :    Mikman    v.   Ordway,    106 

Mass.  232,  360  ; 
Bemis  v.  Wilder,  100  Mass.  446, 

447; 
Blake  v.  Sanderson,  67  Mass.  (1 

Gray)  333. 
'  See :  Ludlow  v.  New  York  &  H.  R. 

R.  Co.,  13  Barb.  (N.  Y.)  445  ; 
Wildman  v.  Taylor,  4  Ben.  D.  C. 

51 ;  s.c.  Fed.  Cas.  No.  17654. 
«  Belloc  V.  Davis,  38  Cal.  251  ; 
Pratt  V.  New  York  Central  Ins. 

Co.,  55  N.  Y.  505,  511 ; 
Conkling  v.  King,  10  N.  Y.  442  ; 

s.c.  10  Barb.  (N.  Y.)  376  ; 
Clark  V.   Jones,  1   Den.  (N.  Y.) 

516  ;  s.c.  43  Am.  Dec.  706  ; 
Wolcott  V.  Schenck,  16  How.  (N. 

Y.)  Pr.  453. 
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that,  where  a  condition  or  covenant  has  a  penalty  an- 
nexed for  its  breach,  the  party  in  fault  has  no  election 
either  to  perform  the  condition,  keep  the  covenant,  or 
pay  the  penalty,  hut  must  abide  by  his  contract  if  the 
other  party  requires  it.^ 

Where  the  lessor,  his  heirs  or  assigns  makes  an  entry 
because  of  such  breach  of  condition  by  the  lessee,  the 
effect  is  to  determine  the  estate  of  the  lessee  altogether, 
and  reinvest  it  in  the  person  making  the  entry  ;  ^  but  until 
re-entry  the  estate  remains  in  the  lessee  or  his  assignee, 
the  same  as  though  there  had  been  no  breach  of  the  con- 
dition.^ By  such  re-entry  the  lessor  does  not  impair  his 
right  to  recover  the  rent  up  to  the  time  the  forfeiture 
was  incurred,*  or  render  himself  liable  to  pay  at  once  for 
improvement  which  the  lessee  was  to  receive  pay  for  at 
the  end  of  his  term  ;  the  lessee  will  have  no  claim  be- 
cause of  such  improvements  until  the  expiration  of  the 
original  term.® 

Sec.  1207.  Same— Demand.— At  common  law  great  nice- 
ties were  required  where  a  landlord  would  re-enter, 
under  power  in  the  lease,  on  condition  broken.  Thus, 
where  the  lease  contained  a  clause  providing  for  forfeit- 
ure of  the  lease  and  re-entry  on  failure  to  pay  rent,  to 
enable  the  landlord  to  avail  himself  of  his  right  to  enter 
under  the  lease  and  defeat  the  estate  of  the  lessee  for  the 
breach  of  the  condition,  he  must  demand  the  rent  pre- 
cisely upon  the  day  when  due,^  on  the  land,'^  at  the  most 

'  See :  Pratt  v.  New  York  Central  Fifty    Assoc,    v.    Howland,     53 

Ins.  Co.,  55  N.  Y.  505,  511 ;  Mass.  (11  Met.)  99  ; 

Phoenix  Ins.  Co.  v.  Continental  Garner  v.  Hannah,  6  Duer  (N. 

Ins.  Co. ,  U  Abb.  (N.  Y.)  Pr.  N.  Y.)  263  ; 

S.  371.  Doe  V.  Birch.  1  Mees.  &  W.  403. 

'  See :  Mackubin  v.  Whatcroft,   4  "  Mattice  v.  Lord,  30  Barb.  (N.  Y.) 

Har.  &  McH.  (Md.)  135.  383. 

'  Proctor  V.  Keith,  12  B.  Mon.  (Ky.)  '  Lawrence  v.  Knight,  11  Cal.  398. 

253  ;  '  Prout  v.  Eoby,  83  U.  S.  (15  Wall.) 

"Western  Bank  v.   Kyle,   6  GUI  473  ;  bk.  31  L.  ed.  58  ; 

(Md.)  343  ;  Connor  v.  Bradley,  43  U.    S.    (1 

Elliott  V.  Stone,  67  Mass.  (1  Gray)  How.)  311  ;  bk.  11  L.  ed.  105. 

r7X  .  See  :    Doe    ex    d.   Wheeldon    v. 


'  See  :  Authorities  above  cited  in  the  place  of  demand  appointed 

last    footnote.      Because    the  by  the  law. 

land  is  the  debtor,  and  that  is        3  Co.  Litt.  (19th  ed.)  301b. 
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notorious  place  upon  it,  which  would  be  the  front  door 
of  the  dwelling-house,  if  there  was  one  upon  the  land,^ 
and  at  the  gate  or  principal  road  entering  a  wood  or 
field,^  and  made  just  before  sunset.^  A  demand  made 
before  or  after  the  proper  time,  or  in  an  improper  place, 
would  not  authorize  an  entry  to  defeat  the  lessee's 
estate.*    This  doctrine  of  the  common  law  has  been  re- 


Paul,  3  Car.  &  p.  613 ;  s.c.  14 
Eng.  C.  L.  363  ; 

Eoe  ex  d.  West  v.  Davis,  7  East 
363; 

Doe  d.  Foster  v.  Wandlass,  7 
Dumf.  &  E.  (  7  T.  R)  117  ;  s.c. 
4  Rev.  Eep.  393  ; 

Duppa  V.  Mayo,  1  Saund.  287, 
n.  16 ; 

2  Co.  Litt.  (19th  ed.)  202a. 

The  reason  for  this  is  given  by  Lord 
Coke  as  follows:  "Though 
the  rent  be  behind  and  not 
paid,  yet  if  the  feoffor  doth 
not  demand  the  same,  he  shall 
never  re-enter,  because  the 
land  is  the  principal  debtor  ; 
if  the  rent  issueth  out  of  the 
land,  and  in  an  assiz  for  the 
rent  the  land  shall  be  put  in 
view;  and  if  the  land  be  evicted 
by  a  title  paramount,  the  rent 
is  avoyded,  and  after  such  evic- 
tion the  person  of  the  feoffee 
shall  not  be  charged  therewith, 
for  the  person  of  the  feoffee 
was  only  charged  with  the  rent 
in  respect  to  the  grant  out  of 
the  land." 

2  Co.  Litt.  (19th  ed.)  201b. 
"  "  If  there  be  a  house  upon  the 
same,  he  must  demand  rent  at 
the  house.  And  he  cannot  de- 
mand it  at  the  back  door  of  the 
house  but  at  the  front  door,  be- 
cause the  demand  must  ever  be 
made  at  the  most  notorious 
place.  And  it  is  not  material 
whether  any  person  is  there  or 
not.  Albeit  the  feoffee  be  in 
the  hall  or  other  part  of  the 
house,  yet  the  feoffor  need  not 
but  come  to  the  fore  door,  for 
that  is  the  place  appointed  by 
law,  albeit  the  door  be  open." 

2  Co.  Litt.  (13th  ed.)  201b. 
'  "  If  the  feoffment  were  made  of 
a  wood  only,  the  demand  must 
be  made  at  the  gate  of  the 
wood,  or  other  most  notorious 
place.    And  if  one  place  be  as 


notorious  as  another,  the  feoffor 
hath  election  to  demand  it  at 
which  he  will,  and  albeit  the 
feoffee  be  in  some  other  part  of 
the  wood  redie  to  pay  the  rent, 
yet  that  shall  not  avail  him. 
Et  sic  de  similibus." 

2  Co.  Litt.  (19th  ed.)  202a. 
5  Jenkins  v.  Jenkins,  63  Ind.  415  ; 
s.c.  30  Am.  Rep.  779. 

See  authorities  cited  in  first  foot- 
note to  this  section. 

"  For  albeit  the  last  time  of  de- 
mand of  rent  is  such  a  con- 
venient time  before  the  sun- 
setting  of  the  last  day  of  pay- 
ment as  the  money  may  be 
numbered  and  received." 

2  Co.  Litt.  (19th  ed.)  202a. 
'  McGlynn  v.  Moore,  25  Cal.  384  ; 

Chapman  v.  Kirby,  49  111.  211  ; 

Chadwick  v.  Parker,  44  111.  326  ; 

Jenkins  v.  Jenkins,  68  Ind.  415  ; 
s.c.  30  Am.  Rep.  229 ; 

Bacon  v.  The  Western  Furniture 
Co.,  53  Ind.  229; 

Meni  v.  Rathbone,  21  Ind.  454 ; 

Philips  V.  Doe,  3  Ind.  132  ; 

Maokubin  v.  Whetoroft,  4  Har. 
&  McH.  (Md.)  185  ; 

Chapman t;.IIarney,100  Mass.358; 

Bradstreet  v.  Clark,  38  Mass.  (21 
Pick.)  389  ; 

Byrane  v.  Rogers,  8  Minn.  281 ; 

Jones  V.  Reed,  15  N.  H.  68  ; 

McMui-phy  V.  Minot,  4  N.  H.  251 ; 

Remsen  v.  Conklin,  18  John.  (N. 
Y.)  447 ; 

Jackson  v.  Harrison,  17  John. 
(N.  Y.)  66 ; 

Jackson  v.  Kipp,  3  Wend.  (N.  Y.) 
230; 

Tate  V.  Crowson,  6  Ired.  (N.  C.) 
L.  6o; 

Smith  «.  Whitebeck,  13  Ohio  St. 
471; 

Proiit  V.  Roby,  82  U.  S.  (15  WaU.) 
472  ;  bk.  21  L.  ed.  58 ; 

Connor  v.  Bradley,  42  U.  S.  (1 
How.)  211  ;  bk.  11  L.  ed.  105  ; 

Maund's  Case,  7  Co.  28. 
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affirmed  in  many  modern  English  and  American  cases. 
Lord  Hale  fixes  the  time  of  demand  at  sunset  in  Duppa 
V.  Mayo/  and  several  American  cases  hold  the  demand  is 
to  be  made  just  before  sunset.^  In  the  case  of  Acocks  v. 
Phillips/  a  demand  made  at  ten  o'clock  in  the  forenoon,  and 
in  Doe  ex  d.  Wheeldonw.  Paul/ at  one  o'clock  in  the  after- 
noon of  the  last  day,  and  this  was  held  to  be  too  early  ; 
and  in  Jackson  v.  Harrison,^  proof  that  the  demand 
was  made  in  the  afternoon  of  the  last  day  was  held  to  be 
not  sufficiently  precise.  The  court  say  it  was  incumbent 
on  the  plaintiff  to  have  shown  during  what  part  of  the 
afternoon  the  demand  was  made,  and  that  it  was  to- 
wards sunset,  or  late  in  the  afternoon. 

Sec.  1208.  Same— Same— For  what  made.— Where  a  right 
of  re-entry  is  claimed  on  the  ground  of  forfeiture  for 
non-payment  of  rent,  there  must  be  proof  not  only  of  a 
demand  of  the  rent  on  the  day  when  it  is  due,  on  the 
land,  at  the  most  public  place,  just  before  sunset,^  but 
the  demand  must  be  of  the  precise  amount  due.^  Thus, 
in  Doe  ex  d.  Wheeldon  v.  Paul,*  where  it  appeared  that 
the  rent  was  payable  quarterly,  and  a  demand  was  made 
for  more  than  one  quarter's  rent,  the  plaintiff  was  non- 
suited. But  the  common-law  rule  has  been  changed  by 
statute  in  many  of  the  states  ;  thus,  in  New  York,  it  has 
been  held  that  proceedings  under  the  statute  to  dispossess 
a  tenant  for  non-payment  of  rent  are  not  invalid  because 
the  demand  was  for  the  rent  due,  with  interest,  the  land- 


'  1  Saund.  287.  ^  17  John.  (N.  Y.)  66. 

2  Jenkins  v.  Jenkins,  63  Ind.  415  ;  «  See  :  Ante,  §  1207. 

B.C.  3  Am.  Eep.  239.  '  Prout  v.  Boby,  82  U.  S.  (15  Wall.) 

See :  Gaskill  v.   Trainer,  3  CaL  473  ;  bk.  21  L.  ed.  58 ; 

334;  Connor  v.  Bradley,  43  U.  S.  (1 

Chapman  v.  Wright,  20  111.  130  ;  How.)  311 ;  bk.  11  L.  ed.  105. 

Philips  V.  Doe,  3  Ind.  132  ;  See  :  Sperry  v.  Sperry,  8  N.  H. 

Kimball  v.  Eowland,  72  Mass.  (6  477 ; 

Gray)  224 ;  Academy  of  Music  v.  Hackett,  2 

McQuesten  v.  Morgan,  34  N.  H.  Hilt.  (N.  Y.)  233; 

400  -  MoCormick  v.  Connell,  6  Serg.  & 

Jewett  V.  Berry,  20  N.  H.  36 ;  E.  (Pa.)  151 ; 

Academy  of  Music  v.  Hackett,  2  Doe  ex  d.  Wheeldon  v.  Paul,  3 

Hilt.  (N.  Y.)  217.  Car.  &  P.  618 ;  s.c.  14  Eng.  C. 

»  5  Hurlst.  &  W.  183.  L.  744. 

*  3  Car.  &  P.  613 ;  s.c.  14  Eng.  C.  «  3  Car.   &  P.  613 ;  s.c.  14  Eng.  C. 

L.  744.  L-  744. 
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lord  being  entitled  to  interest,  as  an  incident  of  the  prin- 
cipal, from  the  time  of  default  in  payment.^ 

Sec.  1209.  Same— Same— Waiver  of.— Where  a  lease  for 
years  provides  that,  in  case  the  rent  is  not  paid  when 
due,  the  lessor  may  enter  without  further  notice  or  de- 
mand, and  divest  the  lessee  of  his  estate,  no  previous 
demand  of  the  rent  due  is  necessary  in  order  to  entitle 
the  lessor  to  enter.  ^ 


SEC3noN  v.— The  Lease— The  Covenants.  ; 

Sec.  1210.  Definition- How  created. 

Sec.  1211.  Kinds  of  covenants. 

Sec.  1212.  Same — Express  and  implied  covenants. 

Sec.  1213.  Same — Implied  covenants  of  lessor. 

Sec.  1214.  Same— Same— Effect  of . 

Sec.  1215.  Same — Implied  covenants  of  lessee. 

Sec.  1216.  Same — Distinction  between  express  and  implied  covenants. 

Sec.  1217.  Same — Real  and  personal  covenants. 

Sec.  1218.  Covenants  running  with  the  land— When  covenants  ruu 

with  the  land. 

Sec.  1219.  Same — Covenants  running  with  part  of  the  land. 

Sec.  1220.  Same — ^What  covenants  run  with  the  land. 

Sec.  1221.  Same — Rights  of  assignee  under. 

Sec.  1222.  Same — Wlien  assignee  bound. 

Sec.  1223.  Covenants  usually  inserted  in  lease — On  the  part  of  lessor. 

Sec.  1224.  Same — Same — Covenant  for  quiet  enjoyment. 

Sec.  1225.  Same— Same — Implied  covenant  for  quiet  enjoyment. 

Sec.  1226.  Same — Same — Covenant  to  repair. 

Sec.  1227.  Same— Same—  Same— Effect  of  lessor's  covenant  to  repair. 

Sec.  1228.  Same — Same — Covenant  to  renew  lease. 

Sec.  1229.  Same — Same— Covenant  against  incumbrances. 

Sec.  1280.  Same— Same— Same— When  broken— Damages  for  breach, 

Sec.  1231.  Same— Same— Covenants  for  further  assurance. 

Sec.  1232.  Same— On  part  of  lessee. 

Sec.  1283.  Same— Same— Covenant  to  pay  rent. 

Sec.  1234.  Same— Same— Covenant  to  pay  taxes. 

Sec.  1235.  Same — Same — Covenant  to  insure  premises. 

Sec.  1236.  Same— Same — Covenant  as  use  of  premises. 

Sec.  1337.  Same— Same— Covenant  not  to  assign  or  underlet. 

Sec.  1238.  Same— Same— Covenant  to  deUver  in  good  repair. 

'  People  ex  rel.  Grissler  v.  Dudley,  Sweeney  v.  Garratt,  3  Dis.  (Ohio) 

58  N.  y.  323.  601  ; 

°  Fifty  Associates  v.  Howland,  59  Doe  d.  Han-is  v.  Masters  2  Barn 

Mass.  (5  Cush.)  214 ;  &  C.  490  ;  s.c.  9  Eng.  O.  L.  217. 
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Sec.  1239.  Same— Same — Covenant  against  waste. 

Sec.  1240.  Same — On  pai-t  of  assignee  and  sub-lessee. 

Sec.  1241.  Covenants  raised  by  fraud. 

Sec.  1243.  Construction  of  covenants. 


Section  1210.  Definition— How  created.— Strictly  speak- 
ing, a  covenant  is  an  agreement  between  two  or  more 
persons,  entered  into  in  writing,  executed  under  the 
solemnities  of  a  seal  ;  ^  but  as  used  in  this  connection 
the  word  covenant  signifies  the  agreement  which  appears 
in  a  lease,  binding  the  parties  to  perform  or  give  certain 
things,  whether  the  lease  is  under  seal  or  not.  Thus 
it  is  said,  in  Hayne  v.  Cummings,^  that  the  words 
"covenant"  and  "condition,"  when  used  in  an  agree- 
ment, do  not  necessarily  mean  an  agreement  under  seal, 
or  a  condition  in  the  strict  legal  sense  of  the  word,  but 
may,  in  order  to  effectuate  the  intention  of  the  parties, 
be  construed  to  mean  "contract"  or  "stipulation."^ 
No  particular  form  of  words  is  necessary  to  create  a 
covenant ;  but  whatever  shows  the  intention  of  the 
parties  to  bind  themselves  to  the  performance  of  a 
stipulation  may  be  deemed  a  covenant,  without  regard 
to  the  form  of  expression.* 

Sec.  1211.  Kinds  of  covenants.— Covenants  are  divided 


'  Anderson's  L.  Diet.  287  ; 

1  Bouv.  L.  Die.  (15th  ed.)  447. 
5  16  C.  B.  N.  S.  (16  J.  Scott  N.  S.) 

421  ;  s.c.  Ill  Eng.  C.  L.  420. 
2  This  of  course  has  no  reference  to 
the  common-law  form  of  the 
action  to  be  used  in  the  enforce- 
ment of  covenant  in  a  lease. 
The  action  of  covenant  would 
lay  only  in  the  case  of  an  agree- 
ment under  seal,  signed  and 
sealed  by  the  covenantor. 

Hinsdale  v.  Humphrey,  15  Conn. 
431; 

Pike  V.  Brown,  61  Mass.  (7  Cush.) 
133; 

Goodwin  v.  Gilbert,  9  Mass.  510  ; 

Gale  V.  Nixon,  6  Cow.  (N.  Y.) 
445  ■ 

Maule'w.  "Weaver,  7  Pa.  St.  829  ; 

Johnson  v.  Muzzy,  45  Vt.  419. 

See  :  Article  by  author  of  this 
treatise  on  "  Action  of  Cove- 
nant," in  4  Am.  &  Eng.  Encyel. 
of  Law.  463-570. 


*  Masury  v.  Southworth,  9  Ohio  St. 

341,  852. 
See :  Savage  v.  Mason,  57  Mass. 

(3  Cush.)  500,  505  ; 
Trull    V.   Eastman,   44    Mass.   (8 

Met.)  121, 124 ;  s.c.  37  Am.  Dec. 

126; 
Gardiner  v.  Corson,  15  Mass.  500, 

504; 
Jackson  ex  d.  Wood  v.  Swart,  20 

John.  (N.  Y.)  85  ; 
Trutt  V.  Spotts,  87  Pa.  St.  339  ; 
Taylor  v.  Preston,  79  Pa.  St.  436  ; 
Great  Northern  E.  Co.  v.  Harri- 
son, 12  C.  B.  (3  J.  Scott)  576, 

609  ;   s.c.  74  Eng.   0.   L.   575, 

607; 
Williams  v.   Burrell,  1  C.  B.  (1 

Man.  Gr.  &  S.)  403,  409;  s.c. 

50  Eng.  C.L.  401,427; 
Courtney  v.  Taylor,  6  Man.  &  G. 

851  ;  s.c.  46  Eng.  Ch.  850  ; 
Wolveridge  v.  Steward,  3  Moo. 

&  S.   561 ;  s.c.  30  Eng.  C.  L. 

531. 
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into  several  kinds  or  classes,  according  to  their  natiire  and 
the  objects  for  which  they  are  made,  such  as  affirmative 
covenants,  or  those  in  which  the  covenantor  declares  that 
something  has  been  already  done  or  shall  be  done  in  the 
future  ;  alternative  covenants,  or  covenants  in  the  dis- 
junctive form  ;  auxiliary  covenants,  which  do  not  relate 
directly  to  the  principal  matter  and  contract  between  the 
parties,  but  to  something  connected  with  it ;  collateral 
covenants,  or  those  which  are  entered  into  in  connection 
with  the  grant  of  something,  but  which  do  not  relate 
immediately  to  the  thing  granted  ;  concurrent  covenants, 
or  covenants  to  be  performed  at  the  same  time  ;  declar- 
atory covenants,  or  those  which  serve  or  limit  uses  ;  de- 
pendent covenants,  or  those  in  which  the  obligation  to 
perform  by  one  party  to  the  contract  is  made  to  depend 
upon  the  performance  by  the  other;  disjunctive  cove- 
nants, or  those  which  require  one  or  more  of  several 
things  at  the  election  of  a  party  ;  executive  covenants, 
or  those  the  performance  of  which  is  in  futuro; 
covenants  in  deed,  that  is,  covenants  contained  in 
a  written  lease  ;  covenants  in  law,  or  implied  covenants  ; 
joint  covenants,  or  those  by  which  several  parties 
agree  to  do  or  not  to  do  or  perform  a  thing 
together,  or  covenants  in  which  several  persons  have  a 
joint  interest  as  covenantees  ;  ^  negative  covenants,  or 
those  in  which  the  party  obligates  himself  not  to  do  or 
perform  certain  acts  ;  obligatory  covenants,  or  those 
which  are  binding  upon  the  party  himself  ;  personal 
covenants,  or  those  which  bind  only  the  covenantor  and 
his  personal  representatives  in  respect  to  assets,  and 
are  taken  advantage  of  only  by  the  covenantee ;  real 
covenants,  or  those  by  which  a  single  covenantor  under- 
takes the  performance  of  the  covenant ;  and  the  like. 
The  only  kind  of  covenants,  however,  in  which  we  are 
interested  in  this  connection  are  express  and  implied, 
personal  and  real.  Covenants  are  inserted  in  leases  for 
the  purpose  of  limiting  or  otherwise  defining  the  rights 
and  duties  of  the  parties  ;  but  if  no  express  agreement  in 
this  respect   is  contained  in  the  lease,   the  rights  and 

'  Beckwitli  v.  Howard,  6  E.  I.  1. 
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obligations  of  the  parties  are  regulated  by  law.  As  thus 
distinguished,  covenants  are  either  express  or  implied, 
that  is,  are  either  covenants  in  deed  or  in  law. 

Sec.  1212.  Same— Express  and  implied  covenants.— The 
covenants  of  a  lease  of  lands  are  either  to  be  found  fully 
set  forth  in  the  instrument  of  lease,  or  to  be  implied  from 
the  terms  used  therein,  and  for  that  reason  such  cove- 
nants are  known  as  express  and  implied  covenants.  As 
with  conditions,  any  covenants  agreed  upon  between  the 
parties,  which  do  not  contravene  the  law,  may  be  inserted 
in  a  lease,  entirely  changing  the  common-law  rights  and 
liabilities  of  the  parties. 

Sec.  1213.  Same— Implied  covenants  of  lessor.—  There 
are  certain  covenants  in  a  lease  incident  to  the  relation 
of  lessor  and  lessee,  and  for  that  reason  are  implied  in 
law,^  and  may  be  exacted  independently  of  express 
stipulation.^  Implied  covenants  are  such  as  arise  by 
construction  from  the  use  of  certain  words  or  forms  of 
expression.  The  covenants  usually  implied  on  the  part 
of  the  grantor  are,  that  he  has  a  title  and  therefore  a 
right  to  make  the  lease,  and  that,  in  consideration  of  the 
rent  to  be  paid  him,  the  lessee  shall  not  be  disturbed  in 
the  possession  by  the  lessor  or  those  claiming  under  him, 
during  the  term  of  the  lease. ^  The  American  doctrine 
differs  materially  from  that  held  in  England  on  this 
point,  which  is  that  "he  who  lets,  agrees  to  give  posses- 
sion, and  if  he  fails  to  do  so,  the  lessee  may  recover 
damages  against  him  and  is  not  driven  to  bring  eject- 
ment."* This  doctrine,  however,  is  followed  in  Ala- 
bama.^ 

'  See  •  Hamilton  v.  Wright,  28  Mo.  Surplice  v.  Farnsworth,  7  Man. 

199  ;  &  Gr.  576  ;  s.c.  49  Eng.  C.  L. 

Mayor  of  New  York  v.  Mabie,  13  574. 

N.  y.  151 ;   s.c.  64  Am.  Dec.  «  Clark  v.  Clark,  49  Cal.  586  ; 

53g  .  Bennett  v.  Womack,  7  Barn.  &  C. 

Tone  v.  Brace,  8  Paige  Ch.  (N.  637  ;  s.c.  14  Eng.  C.  L.  283  ; 

y  \  597  .  Hodgkmson  v.  Crowe,  L.   K.  10 

Ross  ■«.  Dysart,  33  Pa.  St.  453  ;  Chan.  App.  623  ;  s.c.  14  Moak 

Bishop  St.  Albans  v.  Battersby,  Eng.  Rep.  823; 

L  R  3  Q.  B.  Div.  539 ;  s.c.  28  Wilkms  v.  Fry,  3  Swanst.  349. 

Moak  Eng.  Rep.  314  ;  '  See  :  Post,  g  1224. 

Williams  v    Burrell,  1  C.   B.  (1  <"  Coe  v.  Clay,  5  Bmg.  440  ;  s.c.  15 

Man.  Gr.  &  S.)  403,  409;  s.c.  Eng^C.  L.  660. 

50  Eng.  C.  L.  401,  429  ;  '  See  :   Kmg  v.  Reynolds,  67  Ala. 
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There  is  no  implied  covenant  on  the  part  of  the  lessor 
as  to  the  condition  of  the  premises  demised,  or  that  .they 
are  fit  for  any  particular  purpose,^  or  that  they  shall 
remain  in  the  condition  in  which  they  are  when  taken 
throughout  the  term  for  which  they  are  demised  ;  ^  and 
if  the  premises  are  leased  for  a  particular  purpose  there 
is  no  implied  covenant  that  they  are  suitable  for  that 
purpose.^  In  the  letting  of  a  furnished  house  for  a  year 
there  is  no  implied  covenant  against  noxious  odors  which 
render  the  house  uninhabitable  during  a  part  of  the 
year,  where  those  noxious  odors  originate  outside  of  the 
demised  premises,  and  were  unknown  to  the  lessor  when 
the  lease  was  executed.* 

"Where  the  lease  is  drawn  technically  in  form,  with 
obvious  attention  to  details,  a  covenant  cannot  be  implied 


229;  s.c.  43  Am.  Eep.  107. 
The  courts  say:  "We  hold 
that  where  there  is  a  contract 
of  lease  and  no  stipulations 
to  the  contrary,  there  is  an 
implied  covenant  on  the  part 
of  the  lessor  that  when  the 
time  comes  for  the  lessee 
to  take  possession  under  the 
lease  according  to  the  terms 
of  the  contract,  the  premises 
shall  be  open  to  his  entry.  In 
other  words,  that  there  shall 
then  be  no  impediment  to  his 
taking  possession.  But  this  im- 
plied covenant  or  agreement 
does  not  extend  beyond  that 
time.  If,  after  the  time  when 
the  lessee  is  entitled  to  have 
the  possession  according  to  the 
terms  of  the  contract,  a  strange 
person  take  possession  and 
hold,  that  is  a  wrong  done  to 
the  lessee,  for  which  the  lessor 
is  in  no  way  responsible.  And 
this  is  the  rule  whether  the 
trespass  is  committed  before  or 
after  the  lessee  obtains  actual 
possession.  The  lessor's  cove- 
nant extends  no  farther  than 
to  guaranty  he  had  authority 
to  make  the  lease,  and  that  the 
premises  will  be  open  for  occu- 
pancy when  the  contract  gives 
the  lessee  the  right  to  enter." 

The  court  cite  as  following  the 
English  rule  : 

L'Hussier  v.  Zallee,  24  Mo.  13  ; 

Hughes  V.  Wood,  50  Mo.         ; 


Field  V.    Herrick,    14  111.    App. 

181. 
1  Libbey  v.  Tolford,  48  Me.  316  ;  s.c. 

77  Am.  Dec.  339  ; 
Foster    v.    Peyser,    63    Mass.   (9 

Cush.)  343,   243  ;  s.c.   57  Am. 

Dec.  43 ; 
Dutton  V.   Gerrish,   63  Mass.   (9 

Cush.)  89  ;  s.c.  55  Am.  Dec.  45; 
O'Brien  v.  Capwell,  59  Barb.  (N. 

Y.)  497  ; 
MoGlashan    v.    Tallmadge,     87 

Barb.  (N.  Y.)  313 ; 
Cleves  V.  Willoughby,  7  Hill  (N. 

Y.)  83  ; 
Mayer  v.  MoUer,  1  Hilt.   (N.  Y.) 

491; 
Hazlett  V.  Powell,  30  Pa.  St.  393  ; 
Carson  v.  Godley,  36  Pa.  St.  Ill  ; 

s.c.  67  Am.  Dec.  404; 
Scheppi  V.  Gindele  (Pa.),  14  W. 
.     N.  C.  31. 
=  Branger  v.  Maciet,  30  Cal.  624  ; 
Welles   V.   Castles,   69  Mass.    (3 

Gray)  323 ; 
Bobbins  v.  Mount,  4  Robt.  (N.  Y.) 

553  ;  s.c.  33  How.  (N.Y.)  Pr.  34  ; 
Moore  v.  Weber,  71  Pa.  St.  429  ; 

s.c.  10  Am.  Rep.  708; 
Hazlett  V.  Powell,  30  Pa.  St.  293. 
'  Libbey  v.  Tolford,  48  Me.  316  ;  s.c. 

77  Am.  Dec.  339  ; 
Jaflfe  V.  Harteau,  56  N.  Y.  398 ; 

s.c.  15  Am.  Rep.  438  ; 
Clark  V.  Babcock,  33  Mich.  164. 
<  Franklin  v.  Brown,  118  N.  Y.  110  ; 

s.c.  6  L.  R.  A.  770  ;  30  Cent.  L, 

J.  300 ;  33  N.  E.  Rep.  136. 
See  :  Ante,  §  1303. 
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in  the  absence  of  language  tending  to  the  conclusion 
that  the  covenant  sought  to  be  set  up  was  intended.  ^ 

Sec.  121-1.  Same— Same— EflFect  of.— The  lease  need  not 
be  in  writing  to  give  rise  to  an  implied  covenant. ^ 
There  is  an  implied  undertaking  on  the  part  of  the  lessor 
that  a  lessee  shall  not  be  dispossessed  or  disturbed  in  his 
quiet  enjoyment  of  the  premises  by  the  lessor,  or  by  any 
persons  claiming  under  him,  or  by  any  one  having  the 
legal  title  or  right  of  entry  to  the  land  ;  ^  but  there  is  no 
implied  covenant  to  indemnify  the  lessee  against  the 
wrongful  acts  of  a  trespasser  or  other  person,*  or  against 
an  action  in  ejectment  brought  by  a  third  person  not 
having  legal  title  or  right  of  entry  ;  ^  or  against  the 
exercise  of  right  of  eminent  domain  by  the  state.® 

Sec.  1215.  Same— Implied  covenant  of  lessee. — There  are 
covenants  also  implied  on  the  part  of  the  lessee.  Thus 
there  is  an  implied  covenant  to  pay  a  stipulated  or  a 
reasonable  rent  on  the  part  of  the  lessee  as  long  as  he 
occupies  the  premises  without  obstruction  or  molestation 
on  the  part  of  the  landlord.'''  There  is  also  an  implied 
covenant  on  the  part  of  the,  lessee  that  he  will  treat  the 
premises  in  a  proper  and  husbandlike  manner,^  and  also 
in  such  a  manner  that  no  substantial  injury  shall  be  done 
to  them  by  willful  and  negligent  conduct  on  his  part." 
This  implied  obligation  is  as  much  a  part  of  the  contract 
as  though  it  were  incorporated  in  it  by  express  language  ; 
it  results  from  the  relation  of  landlord  and  tenant,  which 
the  lease  creates.^*'    A  lessee  may  enter  into  express  cove- 

'  See  :    Bruce  v.   Fulton    National  '  Van  Eensselaer  v.  Smith,  37  Barb. 

Bank,   79  N.   Y.   154  ;  s.c.   35  (N.  Y.)  104,  140  ; 

Am.  Eep.  505.  Royer  v.  Ake,  3  Pa.  St.  461 ; 

«  Maule  V.  Ashmead,  SO  Pa.  St.  483.  Kimpton  v.  Walker,  9  Vt.  191. 

3  Wade  V.  Halligan,  16  111.  507  ;  "  Nave  v.  Berry,  23  Ala.  383  ; 

Fosters.  Peyser,  63  Mass.(9Cush.)  Miller  v.  Shields,  55  Ind.  71  : 

342,  343  ;  s.c.  57  Am.  Dec.  43.  Aughinlaugh    v.    Coppenheffcr, 

*  Gazzolo  V.  Chambers,  73  111.  75  ;  55  Pa.  St.  347  ; 

Sigmund  v.  Wilkens,  16  Md.  35.  United  States  v.  Bostwiok,  94  U. 

5  Schuylkill  v.  Dauphan  R.  Co.,  57  S.  53  ;  bk.  34  L.  ed.  65. 

Pa  St.  271.  '  United  States  v.  Bostwick,  94  U. 

BDver  ■«.   Wightman,   66  Pa.    St.  S.  53;  bk.  24  L.  ed.  05. 

■'425  .  ">  Holford  V.  Dunnett,  7  Mees.  &  W. 

Frost  'v.  Earnest,  4  Whart.  (Pa.)  W.  353. 

QR  See  :  Auworth  v.  Johnson,  5  Car. 
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nant  for  the  repair  of  the  premises,  and  an  unqualified 
covenant  of  this  kind  will  compel  him  to  repair,  what- 
ever may  have  been  the  cause  of  the  damages  ;  ^  but  the 
implied  covenant  of  the  lessee  extends  only  to  repairs 
made  necessary  by  his  negligence.  He  is  not  liable  to  re- 
pair any  damages  done  by  the  elements  or  strangers  with- 
out his  fault,  where  he  used  the  land  in  a  husbandlike 
manner.  2  Thus  it  has  been  said  that  a  tenant  for  years, 
or  from  year  to  year,  of  a  house,  is  bound  to  keep  it  wind 
and  water  tight,  ^  and  is  bound  to  make  reasonable  and 
tenantable  repairs  ;  such  as  keeping  the  fences  in  order,  re- 
placing windows  and  doors  broken  during  his  occupation, 
and  the  lika*  But  in  the  absence  of  an  express  covenant 
a  lessee  is  not  bound  to  do  painting,  whitewashing,  or 
other  work  of  ornament ;  ^  and  if  the  premises  are  acci- 
dentally destroyed  by  fire  or  otherwise,  he  will  not  be 
required  to  rebuild.® 

Sec.  1216.  Same— Distinction  between  express  and  implied 
covenants.— There  is  a  marked  distinction  to  be  observed 
between  the  express  and  the  implied  covenant  in  a  lease, 
because  one  who  enters  into  an  express  covenant  will  be 

&  p.  239  ;    s.c.  34  Eng.  C.  L.  ^  Auworth  v.  Johnson,  5  Car.  &  P. 

545  ;  239  ;  s.o.  24  Eng.  C.  L.  545. 

Cheetham  v.  Hampson,  4  Durnf.        In  the  case  of  Ferguson  v. , 

&  E.  (4  T.  E.)  318  ;  s.c.  2, Rev.  2  Esp.  590,*  Lord  Kenyon  said 

Eep.  397.  that  a  tenant  from  year  to  year 

'  See  :  Gibson  v.  Eller,  18  Ind.  124,  is  bound  to  make  fair  and  ten- 

128 ;                                       .  antable  repairs,  such  as  putting 

Leavitt  v.  Fletcher,  93  Mass.  (10  in  windows  or  doors  that  have 

Allen)  119,  121 ;  been  broken  by  him,  so  as  to 

Phillips  V.  Stevens,  16  Mass.  338  ;  prevent  waste  and  decay  of  the 

Abby  V.  Billups,  35  Miss.  618  ;  s.c.  premises. 

72  Am.  Dec.  143  ;  *  Cheetham  v.  Hampson,  4  Durnf. 

"Warner  v.  Hitchins,  5  Barb.  (N.  &  E.  (4  T.  E.)  318  ;  s.c.  3  Rev. 

Y.)666;  Eep.  397; 

Hoy  V.  Holt,  91  Pa.  St.  88  ;  s.c.        Ferguson  v. ,  2  Esp.  590.* 

36  Am.  Eep.  659  ;  « Wise  v.  Metcalfe,  10  Barn.  &  C. 

Walton  V.  Waterhouse,  3  Saund.  399 ;  s.c.  31  Eng.  C.  L.  132. 

423.  6  Levy  v.  Dyess,  51  Miss.  501 ;  ' 

2  Gibson  v.  Eller,  13  Ind.  124, 138  ;  United  States  v.  Bostwick,  94  U. 

Leavitt  v.  Fletcher,  92  Mass.  (10  S.  53 ;  bk.  34  L.  ed.  65 ; 

Allen)  119,  131  ;  Auworth  v.   Johnson,  s'Car.   & 

Elliott  V.  Aikin,  45  N.  H.  30,  36  ;  P.  339  ;  s.c.  24  Eng.  C.  L.  545  ; 

Warner  v.  Hitchins,  5  Barb.  (N.  Bullock  v.  Dommitt,  6  Durnf  & 

Y.)  666  ;  E.   (6  T.  R.)  650 ;  s.c.  3  Rev. 

Post  V.  Vetter,  3  E.  D.  Smith  (N.  Eep.  300. 

Y.)  48, 


*  See :  Ante,  (*)  footnote,  p.  257. 
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bound  by  it,  although  the  lease  be  assigned  over ;  ^  but  he 
will  not  be  personally  liable  under  an  implied  covenant 
for  rent  after  assignment  of  the  premises  and  acceptance 
of  the  rent  from  the  assignee.^  In  those  cases  where  the 
lessor  refuses  to  accept  the  assignee  he  may  still  hold  the 
lessee  for  the  rent,  and  will  have  an  action  in  debt  to 
recover  the  same  ;  ^  but  it  has  been  said  that  a  lessee  re- 
mains personally  liable  on  an  express  covenant,  although 
the  lease  has  been  assigned  in  writing  and  rent  actually  re- 
ceived from  the  assignee,  in  those  cases  where  the  lessor 
has  not  accepted  the  surrender  of  the  lease  and  released 
the  original  lessee.* 

Sec.  1217.  Same— Real  and  personal  covenants.— We  have 
already  seen  *  that  covenants  in  a  lease  are  further 
distinguished  as  real  and  personal  covenants  ;  that 
is,  such  as  run  with  the  land  to  assignees,  and  are 
binding  upon  assignees  by  privity  of  estate,  and  those 
which  are  purely  personal  obligations.  We  shall  here- 
after see  ^  that,  in  order  to  run  with  the  land,  the  per- 
formance or  non-performance  of  the  covenant  must  affect 
the  nature,  quality,  or  value  of  the  demised  premises,  in- 
dependent of  collateral  circumstances,  or  must  affect  the 
mode  of  enjoyment  of  the  premises  ; ''  and  there  must 
always  be  a  privity  of  estate  between  the  parties.*    Thus 

1  Greenleaf  v.  Allen,  137  Mass.  248  ;    =  See  :  Ante,  §  1211. 

Deane  v.  Caldwell,  127  Mass.  242.  «  See :  Post,  §  1218. 

In  Greenleaf  v.  Allen,  supra,  the  '  Norman  v.  WeUs,  17  Wend.  (N. 

court  say  that  "  an  assignment  Y.)  136. 

of  the  lease  by  the  lessee  cannot  See  :  Schwoerer  v.  Boylston  Mar- 

aflfect  the  liability  of  the  lessee  ket  Assoc,  99  Mass.  285,  297  ; 

or  his  executor  upon  the  cove-  Hurd  v.  Curtis,  36 Mass.  (19  Pick.) 

nant  assigned."  459  ;  s.o.  48  Mass.  (9  Met.)  94. 

Citing:    Dwight    v.    Mudge,    78  It  is  said  in  Schwoerer  v.  Boylston 

Mass.  (12  Gray)  23.  Market    Assoc,    supra,    that 

2  Way  V.'  Reed,  88  Mass.  (6  AUen)  there  can  be  no  covenant  run- 

364  369  ;  ning  with  the  land,  where  no 

Patten   v.'  Deshon,   67  Mass.   (1  land  but  only  an  incorporeal 

Gray)  335,  330  ;  hereditament  is  Ri-anted. 

Walker  v.  Physick,  5  Pa.  St.  193  ;  Citing  :  Hurd  v.  Curtis,  36  Mass. 

Kimpton  V.  Walker,  9  Vt.  191 ;  (19  Pick.)  459. 
Auriol  V  Mills,  4  Dumf.  &  E.  (4    » Bronsou  v.  Coffin,  108  Mass.  175, 

T.  R.)  94 ;  s.c.  2  Rev.  Rep.  341.  180 ;  s.o.  11  Am.  Rep.  335  ; 

3  Auriol  V   Mills,  4  Dumf.  &  E.  (4  Hurd  v.  Curtis,  36  Mass.  (19  Pick.) 

T  R  )  94  :  s.c.  3  Rev.  Rep.  341,  459  ;  s.c.  48  Mass.  (9  Met.)  94  ; 

343    -^  Webb  v.  Russell,  3  Dumf.  &  E. 

^  Franklin  v.  Maguire,  42  Pa.  St.  (3  T.  R.)  393,  403  ;  s.c.  1  Rev. 

77  83.  Rep-  '''SSj  730  ; 
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a  covenant  in  the  lease  that  the  lessor  will  not  carry  on 
the  business  for  which  the  premises  were  leased  within  a 
radius  of  six  miles  is  a  personal  covenant,  and  does  not 
affect  the  right  of  a  person  to  whom  he  may  subsequently 
sell  a  portion  of  the  premises  ;  ^  and  if  the  lessor  cove- 
nant with  a  stranger  to  pay  a  certain  rent,  in  considera- 
tion of  the  benefit  to  be  derived  under  a  third  person,  the 
covenant  not  being  made  with  the  person  having  the 
legal  estate,  cannot  run  with  the  land.^ 

Sec.  1218.  Covenants  running  with  the  land— When  cove- 
nants run  with  land.— Of  the  covenants  in  a  lease  some  run 
with  the  land,  while  others  are  binding  only  upon  the 
person.^  When  the  covenant  is  of  a  collateral  nature  to 
the  land,  it  is  a  personal  obligation  and  does  not  run  with 
the  land  ;  if  it  is  incapable  in  law  of  attaching  to  the 
estate,  it  will  not  bind  or  pass  to  assignees,  even  where 
they  are  expressly  named.*  All  covenants  relating  to 
a  subject-matter  not  in  esse,  such  as  for  the  erection 
of  buildings  upon  the  premises  demised,  are  personal 
covenants  and  do  not  run  with  the  land  so  as  to  bind  the 
assignees,  unless  they  are  expressly  named  therein.^    A 

Bailey  v.  "Welles,  3  Wils.  39.  assignee  on  account  of  the  priv- 

In  the  case  of  Hurd  v.  Curtis,  ity  of  estate  between  the  cove- 

supra,  several  owners  of  mills  nanting  parties. 

drawing  water  from  the  same  Spencer's  Case.  5  Co.   16 ;  s.c.  1 

stream  by  means  of  the  same  Smith  Lead.  Cas.  (9th  Am.  ed.) 

dam  entered  into  an  indenture  974. 

in  which,  for  themselves,  their  '  Herbert  v.  Dupaty,   42  La.   An. 

heirs,   administrators,   and  as-  343 ;  s.c.  7  So.  Rep.  580. 

signs  respectively,  they  cove-  ^  See  :  Allen  ■;;.  Wooley,  1  Blackf. 

nanted  with  each  other,  and  (Ind.)  148 ; 

their  respective  heirs,  adminis-  Glenn  v.  Canby,  24  Md.  127  ; 

trators,  and  assigns,  that  they  Hurdu.  Curtis,  36  Mass.  (19  Pick.) 

would  erect  and  use  wheels  of  459  ;  s.c.  48  Mass.  (9  Met.)  94. 

a  certain  construction  and  lim-  "  See  :  1  Sch.  Pars.  Prop.  (2d  ed.),  § 

ited  power  in  their  respective  29. 

mills.    It  was  held,  that  there  *  See :  Aiken  v.  Albany  E.  Co.,  26 

■was  no  privity  of  estate  between  Barb.  (N.  Y.)  289  ; 

the  parties  to  the   indenture,  Masury  v.  Southworth,  9  Ohio  St. 

and  consequently  that  the  cove-  341 ; 

nant  did  not  run  with  the  land  Vyvyan  v.  Arthur,  1  Barn.  &  C. 

and  bind  the  grantee  of  one  of  410  ;  s.c.  8  Eng.  C.  L.  175  ; 

the  mills.  Spencer's  Case,  5  Co.  16  :  s.c.  1 

A  covenant  to  build  a  house  on  the  Smith  Lead.  Cas.  (9th  Am.  ed.) 

land  of  a  third  person  is  a  mere  174  ; 

personal  covenant ;  but  a  cove-  Keppell  v.  Bailey,  2  Myl.  &  E. 

nant  to  build  a  house,  or  a  new  517. 

wall,  on  the  land  demised  will  ^  Hansen  v.  Meyer,  81  III.   321 ;  s.c. 

run  with  the  land  and  bind  the  25  Am.  Rep.  282  ; 
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covenant  runs  with  the  land  when  either  the  liabiHty  for 
its  performance  or  the  right  to  enforce  it  passes  to  the 
assignee  of  the  land  itself.  In  order  that  it  may  run  with 
the  land,  its  performance  or  non-performance  must  affect 
the  nature,  quality,  or  value  of  the  property  demised, 
independent  of  collateral  circumstances,  or  it  must  affect 
the  mode  of  enjoyment,  and  there  must  be  a  privity 
between  the  contracting  parties.* 

Sec.  1219.  Same— Covenants  running  with  part  of  the 
land.— The  common-law  doctrine  that  an  entire  contract 
could  not  be  apportioned  was  limited  to  personal  con- 
tracts and  covenants,  and  did  not  extend  to  such  con- 
tracts and  covenants  as  run  with  the  land  ;  ^  consequently 


Tallman  v.  Coflfm,  4  N.  Y.  134 ; 
Masury  v.  Southworth,  9  Ohio  St. 

341; 
Bean  v.   Diokerson,   2    Humph. 

(Tenn.)  136 ; 
Sampson  v.  Easterby,  9  Bam.  & 

C.  505 ;  s.c.  17  Eng.  C.  L.  230  ; 
Grey  v.  Cuthbertson,  2  Chit.  482  ; 

s.c.  18  Eng.  C.  L.  747  ; 
Spencer's  Case,  5  Co.  16 ;  s.c.  1 

Smith  Lead.  Cas.  (9th  Am.  ed.) 

174; 
Congleton  ■;;.   Pattison,   10   East 

138. 
'  Wiggin's  Ferry  Co.  v.  Ohio  &  M. 

R.  Co.  94  lU.  83 ;  s.c.  10  Cent. 

L.  J.  166. 
See :    Baldwin    v.    Walker,    21 

Conn.  168  ; 
Plumleigh  v.  Cook,  13  111.  669  ; 
Patten  v.   Deshon,   67    Mass.   (1 

Gray)  325  ; 
Howland  v.  Coffin,  29  Mass.  (13 

Pick.)  125  ; 
Van  Rensselaer -V.  Hays,  19  N.  Y. 

68,  81  ;  s.c.  75  Am.  Dec.  278 ; 
Van  Rensselaer  v.  Smith,  37  Barb. 

(N.  Y.)  104  ; 
Crawford  v.  Chapman,  17  Ohio 

449  ■ 
Cook  V.  Brightley,  46  Pa.  St.  439, 

445; 
Streaper  v.  Fisher,  1  Rawle  (Pa.) 

161  ;  18  Am.  Dec.  604 ; 
Scott  f.  Lunt's  Admr.,  33  U.  S.  (7 

Pet.)  596,  606  ;  bk.  8  L.  ed.  797, 

800; 
Vyvyan  v.  Arthur.  1  Barn.  &  C. 

410  ;  s.c.  8  Eng.  C.  L.  175 ; 
Spencer's  Case,  5  Co.  16  ;  s.c.  1 


Smith  Lead.  Cas.  (9th  Am.  ed.) 
174. 

Covenant  runs  with  land  when, — It 
was  said  in  Dorsey  v.  St.  Louis, 
A.  &  T.  H.  R.  R.  Co.,  58  111.  67, 
that  ' '  a  covenant  is  said  to  run 
witii  the  land  when  either  the 
liability  for  its  performance  or 
the  right  to  enforce  it  passes  to 
the  land  itself.  A  covenant  is 
said  to  i-un  witli  the  reversion 
when  the  liability  to  perform  it 
or  the  right  to  enforce  it  passes 
to  the  assignee  of  the  rever- 
sion." 

Same — Enhancsment  of  value  of 
realty. — It  has  been  said  that 
wliether  a  covenant  will  or  will 
not  run  with  land  does  not, 
however,  so  mucli  depend  on 
whether  it  is  to  be  perform.ed 
on  the  land  itself,  as  whether  it 
tends  directly  or  necessarily  to 
enhance  its  value,  or  render  it 
more  beneficial  and  convenient 
to  those  by  whom  it  is  owned 
or  occupied. 

Masury  v.  Southworth,  9  Ohio  St. 
340. 
'  Van  Rensselaer  v.  Bradley,  3  Den. 
(N.  Y.)  135,  141  ;  s.c.  45  Am. 
Dec.  451,453. 

See  :  Taylor  i).  Heideron,46  Barb. 
(N.  Y.)  453  ; 

Van  Rensselaer  v.  Smith,  37  Barb. 
(N.  Y.)  154 ; 

Astor  V.  Miller,  2  Paige  Ch.  (N. 
Y.)  68,  78  ; 

IngersoU  v.  Sergeant,  1  Whart. 
(Pa.)  337  ; 


10T2 


APPORTIONED  COVENANTS. 


[Book  III. 


wherever  a  covenant  running  with  the  land  is  divisible 
in  its  nature,  if  the  entire  interest  or  a  part  or  parcel 
of  the  premises  is  demised  to  distinct  individuals,  the  cov- 
enant attaches  pro  tanto  to  the  parcels  assigned  and  to 
the  part  remaining,^  the  holder  of  each  part  being  an- 
swerable for  his  proportion  of  any  charge  which  is  a  com- 
mon burden  upon  the  land,  and  exclusively  liable  for  any 
breach  of  the  covenant  which  relates  to  his  part  alone, 
covenant  laying  both  by  and  against  each.^    The  reason 


Pollard  V.  ShaafEer,  1  U.  S.  (1 
DaU.)  310  ;  bk.  1  L.  ed.  104 ; 

Mei-ceron  v.  Dowson,  5  Barn.  & 
C.  479  ;  s.o.  11  Eng.  C.  L.  549  ; 

Stevenson  v.  Lombard,  2  East 
575  ;  s.o.  6  Rev.  Rep.  511  ; 

Wollaston  v.  Ha.kewill,  3  Man.  & 
Gr.  397  ;  s.c.  43  Eng  C.  L.  161 ; 

Hodgkins  v.  Robson,  1  Vent.  276. 
'  Van  Rensselaer  v.  Bradley,  3  Den. 
(N.  Y.)  135  ;  s.o.  45  Am.  Deo. 
451. 

See :  Harris  v.  Frank,  52  Miss. 
158; 

Deaminville  v.  Mann,  32  N.  Y. 
197; 

Van  Rensselaer  v.  Jones,  2  Barb. 
(N.  Y.)  643 ; 

Astor  V.  Miller,  3  Paige  Ch.  .(N. 
Y.)  68  ; 

Van  Home  v.  Grain,  1  Paige  Gh. 
(N.  Y.)  455 ; 

St.  Clair  v.  WiUiams,  7  Ohio  (pt. 
II.)  110  : 

Gammon  v.  Vernon,  2  Lev.  231. 
^  Patten   v.   Deshon,    67  Mass.    (1 
Gray)  325 ; 

Twynman  v.  Pickard,  2  Barn.  & 
Aid.  105. 

Assignee  of  lessee — Eeoovery  of  rent 
from  prior  sub-lessee. — In  Patten 
V.  Deshon,  supra,  the  court  say 
that  the  assignee  of  all  a  lessee's 
interest  in  and  to  the  lease  may 
recover  rent,  subsequently  ac- 
ci'uing,  of  one  to  whom  such 
lessee  has  previously  leased  a 
portion  of  the  demised  premises 
for  the  whole  of  the  term,  and 
who  occupies  such  portion  ac- 
cordingly, in  an  action  of  con- 
tract, without  setting  forth  in 
his  declaration  the  assignment 
from  the  original  lessee  to  the 
plaintiff.  And  the  defendant 
in  such  action  is  estopped  to 
deny  the  estate  of  the  original 
lessor  in  the  premises. 


(3 
(3 

(9 


See  :  Dunlap  v.  BuUard,  131  Mass. 
161,  164; 

McNeil  V.  Kendall,  128  Mass.  245, 
253  ;  s.c.  35  Am.  Rep.  373  ; 

Farrington  v.  Kimball,  126  Mass. 
313,  314  ;  s.c.  30  Am.  Rep.  680 ; 

Porter  v.  Merrill,  134  Mass.  584; 
541; 

McNeil  V.  Ames,120Mass.  481,485; 

Sanders  v.  Partridge,  108  Mass. 
556,  560  ; 

Way  1'.  Reed,  88  Mass.  (6  Allen) 
364,  369  ; 

Hunt  V.  Thompson,  84  Mass. 
Allen)  341 ; 

Shelton  v.  Codman,  57  Mass. 
Cush.)  318 ; 

Howland  v.   Coffin,  26  Mass. 
Pick.)  53. 

Same — liassacliusetts  doctrine — Mc- 
Neil V.  Kendall. — Judge  Endi- 
COTT  says,  in  the  case  of  McNeil 
V.  Kendall,  supra,  that  he  is 
"  not  aware  that  the  decision 
in  Patten  v.  Deshon  has  ever 
been  judicially  questioned  ;  nor 
has  any  case  been  called  to  our 
attention  in  which,  upon  the 
same  state  of  facts,  a  different 
rule  has  been  declared.  It  has 
been  cited  with  approval  in 
numerous  cases  in  our  own  re- 
ports ;  it  has  been  the  law  in 
Massachusetts  for  more  than 
twenty  years,  and  lays  down 
a  just  and  equitable  rule, -not 
inconsistent  with  the  estab- 
lished principles  of  law.'' 

Citing:  Farrington  v.  Kimball, 
136  Mass.  313  ; 

Porter  v.  Merrill,  124  Mass.  534  ; 

McNeil  V.  Ames,  130  Mass.  481 ; 

Sanders  v.  Partridge,  108  Mass. 
558,  560 ; 

Way  V.  Reed,  88  Mass.  (6  Allen) 
364 ; 

Hunt  V.  Thompson,  84  Mass.  (3 
Allen)  341 ; 
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for  this  is  because  the  assignee  of  the  lease  becomes  priv- 
ity in  estate  with  the  original  lessor,  and.  is  bound  by  the 
covenants  of  the  original  lessee,  so  that  an  action  will  lie 
against  him  by  the  original  lessor.^  Consequently,  cove- 
nant lies  against  the  assignee  of  part  of  the  land  demised, 
and  the  damages  are  to  be  proportioned  on  the  ground 
that  the  assignee  is  chargeable,  by  reason  of  privity  of 
estate.^  But  to  render  one  liable  in  covenant  as  assignee 
he  must  take  an  assignment  of  the  whole  or  a  part  of  the 
premises  for  the  entire  term.^ 


Buffum  V.  Deane,  70  Mass.  (4 
Gray)  385,  393. 

See  :  Shumway  v.  Collins,  73 
Mass.  (6  Gray)  327. 

Same — Season  for  the  rule. — ^The 
reason  for  this  rule  seems  to  be 
the  fact  tliat  the  lessee,  not- 
withstanding the  assignment, 
remains  liable  for  the  rent,  in 
virtue  of  his  express  covenants, 
if  the  lessor  elects  to  hold  him, 
in  tvhich  case  he  would  be  en- 
titled to  the  rent  from  the  as- 
signee. 

Farrington  v.  Kimball,  126  Mass. 
313,  314 ; 

Patten  v.  Deshon,  67  Mass.  (1 
Gray)  325. 

Same — ^English  cases. — Tlie  leading 
case  in  England  on  this  subject 
is  Burnett  v.  Lynch,  5  Barn.  & 
C.  589  ;  s.c.  11  Eng.  C.  L.  597, 
where  it  was  held  tliat  a  lessee, 
who  had  assigned  the  lease  by 
deed  poll,  and  had  been  com- 
pelled to  pay  damage.s  to  the 
lessor  for  breach  of  the  cove- 
nants of  the  lease  while  his 
assignee  was  in  occupation, 
could  maintain  an  action 
against  the  assignee  for  having 
neglected  to  perform  the  cove- 
nants, wliereby  the  lessee  suf- 
fered damage.  Lord  Denman, 
in  commenting  on  this  case, 
when  delivering  the  judgment 
of  the  Exchequer  Chamber  in 
Wolveridge  v.  Steward,  1  Cr. 
&  M.  644.  660,  stated  that  "  the 
effect  of  the  assignment  is,  that 
the  lessee  becomes  a  surety  to 
the  lessor  for  the  assignee,  who, 
as  between  himself  and  the 
lessor,  is  the  principal,  bound, 
whilst  he  is  assignee,  to  pay 
the  rent  and  perform  the  cove- 
68 


nant  running  with  the  estate ; 
and  the  surety,  after  paying 
the  debt  or  discharging  the 
obUgation  to  which  he  is  liable, 
has  his  remedy  over  against 
each  subsequent  assignee,  in 
respect  of  breaches  committed 
during  the  continuance  of  tlie 
interest  of  each  ;  for  the  lessee 
is,  in  effect,  a  surety  for  each 
of  them  to  the  lessor.'"  And 
Baron  Paske,  who  took  part 
in  that  judgment,  afterwards, 
in  Humble  v.  Langston,  7  Mees. 
&  W.  517,  530,  expressed  the 
opinion  that  the  lessee  was 
liable  in  the  nature  of  a  surety, 
as  between  himself  and  the 
assignee,  for  the  performance 
of  the  covenants  of  the  lease. 
'  Patten  v.  Deshon,  67  Mass.  (1 
Gray)  325,  329. 

•See  :  Palmer  u  Edwards,  1  Doug. 
187; 

Taylor  ?;.  Needliam,  3  Taunt.  279 ; 
S.C.  11  Rev.  Eei3.  572. 
'Patten   v.    Deshon,  67    Mass.  <1 
Gray)  325,  339  ; 

Stevenson   v.   Lombard,  3   East 
755;  s.c.  6  Rev.  Rep.  511. 
'  Patten    v.    Deshon,  67    Mass.   (1 
Gray)  325,  329  : 

Bedford  v.  Terhune,  30  N.  Y. 
453,  460  ;  s.c.  86  Am.  Dec.  394; 

Earn  V.  Hoxie,  3  Hilt.  (N.  Y.) 
311,  316  ; 

Bagley  v.  Freeman,  1  HUt.  (N.  Y.) 
196; 

Holford  V.  Hatch,  1  Doug.  183. 

Exception  proves  the  rule. — Chief 
Justice  Shaw,  speaking  for  the 
courts  in  Patten  v.  Deshon, 
supra,  says  that  "  this  is  one  of 
the  cases  in  which  the  excep- 
tion proves  the  rule.  The  as- 
signee,   being   liable   only   ia 
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Sec.  1220.  Same— What  covenants  run  with  the  land.— 
The  usual  covenants  running  with  the  land  are  for  quiet 
enjoyment,  whether  expressed  or  implied  ;^  to  convey  ;2 
to  cultivate  the  land  in  a  particular  manner  ;  ^  to  deliver 
up  the  premises  in  good  condition  ;  *  to  do  act  elsewhere 
does  not  run  against  the  land  ;  ^  to  insure  premises  de- 
vised where  the  money  realized  in  case  of  loss  is  to  be  spent 
in  rebuilding  or  repairing  ;  ®  to  maintain  a  partition 
fence  ;  ^  to  pay  for  buildings  erected  is  a  covenant  that 
passes  to  the  assignee  of  the  lessee,  but  does  not  bind  the 


privity  of  estate,  is  liable  only 
for  breaches  accruing  whilst 
he  holds  the  estate  as  assignee  ; 
not  for  breaches  which  oc- 
curred before  he  became  as- 
signee (St.  Saviour's  v.  Smith,  3 
Burr.  1271),  nor  after  he  has 
transferred  his  whole  interest 
by  assignment  (Eaton  v.  Jaques, 
2  Doug.  461  and  note),  even 
though  the  assignee  of  the 
assignee  be  a  woman  and  a 
prisoner  in  the  fleet,  or  a  beg- 
gar, or  a  pauper." 

Torrey  v.  Wallis,  57  Mass.  (3 
Cush.)  443 ; 

Daniels  v.  Richardson,  39  Mass. 
(22  Pick.)  565  ; 

Howland  v.  Coffin,  26  Mass.  (9 
Pick.)  51,  52 ;  s.o.  29  Mass.  (13 
Pick.)  126  ; 

Taylor  v.  Shum,  1  Bos.  &  P.  31  ; 
s.c.  4  Rev.  Rep.  759  ; 

Pitcher  v.  Tovey,  1  Salk.  81  ; 

Lekeux  v.  Nash,  2  Stra.  1221. 
'  Shelton  v.   Codman,  57  Mass.  (3 
Cush.)  318 ; 

Hunt  V.  Amidon,  4  Hill  (N.  Y.) 
345; 

Suydam  v.  Jones,  10  Wend.  (N. 
Y.)  180  ;  s.c.  35  Am.  Dec.  553 ; 

Markland  v.  Crump,  1  Dev.  & 
B.  (N.  C.)  L.  945 ;  s.c.  27  Am. 
Dec.  280  ; 

Campbell  v.  Lewis,  3  Barn.  & 
Aid.  392  ;  s.c.  8  Taunt.  715  ;  5 
Eng.  C.  L.  230  ; 

William  v.   Burrell.   1  C.   B.   (1 
Man.  Gr.  &  S.)  403,  433  ;  s.c. 
50  Eng.  C.  L.  401,  432. 
'  Van  Hoi-ne  v.  Crain,  1  Paige  Ch. 
(N.  Y.)  455. 

See  :  Hagar  v.  Buck,  44  Vt.  285  ; 
s.c.  8  Am.  Rep.  368,  370  ; 

Jackson  ex  d.  Weidman  v.  Hub- 
ble, 1  Cow.  (N.  Y.)  613  ; 


Jackson  ex  d.  Stevens  v.  Stevens, 

13  John.  (N.  Y.)  316. 
^  Gordon  v.  George,  13  Ind.  408  ; 
Cockson  V.  Cook,  Cro.  Jac.  135. 
*  See  :  Myers  v.   Burns,   35    Barb. 

(N.  Y.)  369 ; 
Demarest  v.  Willard,  8  Cow.  (N. 

Y.)306; 
Shelby  v.  Hearne,  6  Yerg.  (Tenn.) 

513  ■ 
Pollard  V.   Shaaffer,  1  U.  S.  (1 

Dal.)  310;  bk.  1  L.  ed.  104; 
Dean  of  Windsor's  Case,  5  Co. 

34; 
Spencer's  Case,  5  Co.   16  :  s.c.  1 

Smith    Lead.    Cas.    (9th   Am. 

ed.)  174. 
Whether  a  covenant   to  deliver  m 

runs  with  tiae  land  is  doubted 

in  Sargeant  v.  Smith,  78  Mass. 

(13  Gray)  430  ;  and  denied  in  a 

dictum  of  Baron  Parke  in  Doe 

V.  Seaton,  5  Cromp.  M.  &  R. 

730. 
'  Spencer's  Case,  5  Co.  16  ;   s.c.  1 

Smith  Lead.  Cas.  (9th  Am.  ed.) 

174; 
Mayho  v.  Buckhurst,  Cro.   Jac. 

433; 
Keppell  V.  Bailey,  3  Myl.  &  K. 

517. 
"  Masury  v.  Southworth,  9  Ohio  St. 

340. 
See  :    Thomas  v.   Von  Kapff,   6 

GiU  &  J.  (Md.)  373  ; 
Doe  d.  Fowler  v.  Peck,  1  Barn. 

&  Ad.  438 ;  s.c.  20  Eng.  C.  L. 

546; 
Vernon  v.  Smith,  5  Barn.  &  Aid. 

1  ;  s.c.  7  Eng.  C.  L.  13. 
'  Kellogg  V.  Robinson,  6  Vt.  376 ; 

s.c.  27  Am.  Dec.  550.. 
See  :  Spencer's  Case,  5  Co.  16  ;  s.c. 

1  Smith  Lead.  Cas.  (9th  Am.  ed.) 

174  ; 
Bally  V.  WeUs,  3  Wils.  25. 
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assignee  of  the    reversion ;  ^  to    pay  rent  ;  ^  to  renew 
lease  ;  ^  to  repair  ;  *  to  pay  taxes  ;  ^  to  rebuild  ;  ^  to  re- 


1  Hunt  V.  Danforth,  3  Curt.  C.  C. 
593. 

See :  Aikin  v.  Albany  S,  Co..  33 
Barb.  (N.  Y.)  389  ; 

Vernon  v.  Smith,  5  Barn.  &  Aid. 
1 ;  s.c.  7  Eng.  C.  L.  13  ; 

Vyvyan  r.  Arthur,  1  Barn.  &  C. 
410 ;  s.c.  8  Eng.  C.  L.  175. 

General  principle — Vyvyau  v.  Ar- 
tlnir. — The  general  principle 
applicable  to  case's  of  this  class 
IS  laid  down  by  Best,  J.,  in 
Vyvyan  v.  Arthur,  supra, 
which  was  a  case  where  the 
lessee  of  part  of  an  estate  cove- 
nanted with  the  lessor  to  do  a 
service  at  a  mill  belonging  to 
the  lessor  upon  another  part  of 
the  estate,  in  which  the  lessee 
bound  his  assigns,  the  court 
said  :  "  If  the  perfoi-mance  of 
the  covenant  be  beneficial  to 
the  reversioner  in  respect  of 
the  lessor's  demand,  and  to  no 
other  person,  his  assignee  may 
sue  upon  it ;  but  if  it  be  bene- 
ficial to  the  lessor  without  re- 
gard to  his  continuing  owner 
of  the  estate,  it  is  a  mere  col- 
lateral covenant,  upon  which 
the  assignee  cannot  sue." 
•Howland  v.  Coffin,  39  Mass.  (12 
Pick.)  135. 

See;  Main  v.  Feathers,  31  Barb. 
(N.  Y.)  646 ; 

Jacques  v.  Short,  20  Barb.  (N.  Y.) 
369; 

Graves  v.  Porter,  11  Barb.  (N.  Y.) 
598; 

Noonan  v.  Orton,  34  Wis.  359  ; 
s.c.  17  Am.  Eep.  441 ; 

Demarest  v.  Willard,  8  Cow.  (N. 
Y.)  306  ; 

Hunt  V.  Danforth,  2  Curt.  C.  C. 
392; 

Hurst  V.  Kodney,  1  Wash.  C.  C. 
875 ;  s.c.  Fed.  Cas.  No.  6937. 
»  Renond  v.  Daskam,  34  Conn.  513  ; 

Blackmore  v.  Broadman,  38  Mo. 
430; 

Piggot  V.  Mason,  1  Paige  Ch.  (N. 
Y.)  413. 

Covenant  to  renew — Effect  of  want 
of  definite  time. — Where  the  lease 
provided  for  the  lessee  enjoying 
the  estate  for  a  certain  term, 
with  a  right  to  hold  it  as  much 
longer  as  he  should  choose  after 
the  expiration  of  the  term,  at 


the  same  rate,  no  definite  time 
being  prescribed,  it  was  held 
not  to  lie  a  covenant  running 
with  the  reversion  so  as  to  bind 
the  assignee  of  the  lessor  ;  and 
the  lessor  having  died  during 
tlie  term,  the  lessee  having 
chosen  to  hold  beyond  the 
term,  his  tenancy  became  ope 
from  year  to  year,  determin- 
able by  notice  from  the  lessee 
or    the    owner    of  the    rever- 

West  Transportation  Co.  v.  Lan- 
sion. 

sing,  49  N.  Y.  499. 
*  Gordon  v.  George,  13  Ind.  408  ; 

Taffe  V.  Harteau,  56  N.  Y.  398 ; 
s.c.  15  Am.  Rep.  438  ; 

Demarest  v.  Willard,  8  Cow.  (N. 
Y.)  306 ; 

PolLird  V.  Shaaflfer,  1  U.   S.    (1 
Dal.)  310  ;  bk.  1  L.  ed.  104  ; 

Dean  of  Windsor's  Case,   5  Co. 
34; 

Spencer's  Case,  5  Co.  16  ;  s.c.   1 
Smith  Lead.  Cas.  (9th  Am.  ed.) 
174. 
^  Martin  v.  Baker,  5  Blackf.  (Ind.) 
333  ' 

Astor'r.  Miller,  3  Paige  Ch.  (N. 
Y.)  68 ; 

Post  V.  Kearney,  1  Sandf.  (N.  Y.) 
105  ;  s.c.  3  N.  Y.  394. 

Covenant  to  pay  taxes  and  assess- 
ments.— It  is  said  in  Astor  v. 
Miller,  supra,  that  where  there 
is  a  covenant  in  the  lease  on 
the  part  of  the  lessee  to  pay 
all  taxes  and  assessments  which 
might  be  imposed  on  the  prem- 
ises by  authority  derived  from 
the  United  States,  the  state' of 
New  York,  or  from  the  corpor- 
ation of  the  city  of  New  York, 
and  an  improvement  was  made 
by  the  corporation  of  New 
York  in  the  opening  of  La 
Fayette  Place,  which  took  part 
of  the  leasehold  premises,  it 
was  held  that  the  lessee  was 
chargeable  with  the  amount 
of  the  assessment  upon  the 
interest  of  the  lessor  in  the 
premises. 
0  Doe  d.  Fowler  v.  Peck,  1  Bam.  & 
Ad.  438 ;  s.c.  30  Eng.  C.  L. 
546; 

Vernon  v.  Smith,  5  Barn.  &  Aid. 
1  ;  S.C.  7  Eng.  C.  L.  13. 
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side  on  the  premises  ;  ^  to  warrant ;  ^  not  to  carry  on  a 
particular  trade  on  the  premises ;  ^  not  to  employ  any 
other  place  or  site  in  the  same  stream  for  a  mill  of  the 
specified  kind,  in  a  mill  lessee ;  *  not  to  sell  wood  or 
timber  from  the  demised  premises ;  ^  and  all  the  implied 
covenants  run  with  the  land.^ 

Sec.  1221.  Same— Bights  of  assignee  under.— A  covenant 
is  said  to  run  with  the  land,  so  as  to  bind  an  assignee  to 
its  performance,  where  it  relates  to  the  management  or 
conduct  of  the  land,  is  beneficial  to  the  estate,  or  its  per- 
formance is  a  part  of  the  original  consideration  on  which 
the  lease  was  granted  ;  '*  but  a  covenant  in  a  lease  which 
the  covenantee  cannot,  after  his  assignment,  take  advan- 
tage of,  and  which  is  beneficial  to  the  assignee  as  such, 
will  go  with  the  estate  assigned.  If  this  were  not  the  law 
the  tenant  would  hold  the  estate  discharged  from  the  per- 
formance of  one  of  the  conditions  on  which  it  was  granted 
to  him.^  Thus  a  covenant  to  insure  in  a  lease  is  one  that 
is  beneficial  and  runs  with  the  land,^  and  on  the  assign- 
ment of  the  reversion  passes  to  the  assignee.  The  original 
covenantee  could  not  avail  himself  of  this  covenant  after 

1  Van  Eansselaer  v.  Read,  26  N.  '  See :  Fletcher  v.  McFarlane,   13 

Y.  508,  576  ;  Mass.  43 ; 

Doe  d.  Lockwood  v.  Clarke,  8  Harvey  v.  McGraw,  44  Tex.  41S ; 

East  185  ;  s.c.  9  Rev.  Rep.  402  ;  Smith  v.  North,  L.  R.  7  Ex.  242. 

Tatem  v.  Chaplin,  2  H.  Bl.  133  ;  ^  Laffan  v.  Naglee,  9  Cal.  662  ;  s.c. 

s.c.  8  Rev.  Rep.  860.  70  Am.  Dec.  678  ; 

See  :  Williams  v.  Earle,  L.  R.  3  Gordon  v.  George,  12  Ind.  408  ; 

Q.  B.  789,  750  ;  s.c.  37  L.  J.  Q.  Morse  v.  Aldrich,  36  Mass.   (19 

B.  231 ;  Pick.)  449  ; 

Fleetwood  v.  HuU,  23  Q.  B.  Div.  Blackmore  v.  Broadman,  28  Mo. 

35,  87  ;  s.c.  58  L.  J.  Q.  B.  841.  420  ; 

'  Van  Home  v.  Grain,  1  Paige  Ch.  Van  Rensselaer  t;.  Smith,  27  Barb. 

(N.  Y.)  455.  (N.  Y.)  104,  106  ; 

^  St.  Andrevf's  Church's  Appeal,  67  De  Forest  v.  Byrne,  1  HRt.  (N. 

Pa.  St.  512  ;  Y.)  43  ; 

Tatem  v.  Chaplin,  2  H.  Bl.  133  ;  Jackson  ex  d.  Benton  v.  Laugh- 

s.c.  3  Rev.  Rep.  360.  head,  2  John.  (N.  Y.)  75 ; 

A  covenant  not  to  exercise  a  particn-  Piggot  v.  Mason,  1  Paige  Ch.  (N. 

lar  trade  on  otlier  premises  of  Y.)  418  ; 

the  lessor,  however,  does  not  Norman  v.  Wells,  17  Wend.  (N. 

bind  a  grantee  of  the  latter  for  Y.)  186 ; 

want  of  pi-ivitv  to  estate.  WoolLscroft  v.   Norton,  15  Wis. 

Taylor  v.  Owen.  2  Blackf.  (Ind.)  198,  204 ; 

301 ;  s.c.  20  Am.  Dec.  IIP.  Vernon  v.  Smith,  5  Barn.  &  Aid. 

••  Norman  v.  Wells,  17  Wend.  (N.  1  ;  s.c.  7  Eng.  C.  L.  18. 

Y.)  136.  s  Vernon  v.  Smith,  5  Barn.  &  Aid, 

<•  Verplank  v.   Wright,   23  Wend.  1  ;  s.c.  7  Eng.  C.  L.  13,  17. 

(N.  Y.)  506.  »  See :  Ante,  §  1220. 
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assignment,  does  not  sustain  any  loss  by  the  destruction 
of  the  buildings,  and  therefore  has  no  interest  to  have 
them  insured.  1  The  covenant  of  the  lessee  to  pay  rent  is 
one  that  runs  with  the  laud.^  The  assignee  of  the  lessor 
may  have  debt  against  such  lessee  or  his  assignee,  where 
the  letting  has  been  by  an  indenture  of  lease,^  where  the 
assignment  is  of  the  whole  or  a  portion  of  the  premises 
for  the  entire  term  ;  but  if  the  assignment  is  not  for  the 
entire  term  it  will  be  regarded  as  simply  a  sub-leasing, 
and  such  sub-lessee,  or  his  assignee,  will  not  be  liable  to 
the  original  lessor.*  This  is  said  to  be  one  of  the  cases  in 
which  the  exception  proves  the  rule.  The  assignee,  being 
liable  only  in  privity  of  estate,  is  liable  only  for  breach 
occurring  whilst  he  holds  the  estate  as  assignee,  not  for 
breach  which  occurred  before  he  became  assignee,^  nor 
after  he  has  transferred  his  whole  interest  by  assignment,® 
even  though  the  assignee  of  the  assignee  be  a  woman  and 
a  prisoner,  or  even  a  beggar  or  a  pauper.^  The  lessor  is 
also  liable  to  the  assignee  of  the  lease  on  his  covenants 
running  with  the  land,  among  which  are  covenants  for 
quiet  enjoyment,*  for  further  assurances,^  to  renew 
lease,  ^^  to  repair  the  premises,  ^^  to  allow  the  lessee  liberty 
to  purchase  the  estate,  ^^  and  the  like. 

'  Vernon  v.  Smith,  5  Barn.  &  Aid.  Eaton  v.  Jacques,  2  Doug.  (Mich.) 

1 ;  s.c.  7  Eng.  C.  L.  13.  461. 

See  :  Saddler's  Co.  v.  Badoock,  3  ''  Patten    v.   Deshon,   67    Mass.    (1 

Atk.  577.  Gray)  335,  339. 

«  See  :  Ante,  §  1220.  See  :  Torrey  v.  Wallis,  57  Mass. 

'  Patten  v.  Deshon,  67  Mass.  (1  Gray)  (3  Cash.)  443  ; 

825,  327  ;  Daniels  v.  Eicliardson,  39  Mass. 

Howland  v.  Coffin,  29  Mass.  (13  (23  Pick.)  565  ; 

Pick  )  125  ;  Howland  v.  Coffin,   36  Mass.   (9 

Deraarest  v.  Willard,  8  Cow.  (N.  Pick.)    53  ;    s.c.   39  Mass.   (13 

Y.)  306.  Pick.)  136. 

*  Patten  v.  Deshon,  67  Mass.  (1  Gray)  «  Waldo  v.  Hall,  14  Mass.  486. 

339  ;  See  :  Post,  §  1334. 

Bedford  v.   Terhune,   30    N.   Y.  «  King  v.  Jones,  5  Taunt.  418  ;  s.c. 

453,  460  ;  s.c.  86  Am.  Dec.  394  ;  1  Eng.  C.  L.  219. 

Martin  v.  O'Connor,  43  Barb.  (N.  '»  Vernon  v.  Smith,  5  Barn.  &  Aid. 

Y.)  514  ;  1  ;  s.c.  7  Eng.  C.  L.  13 ; 

Norman  v.  WeUs,  17  Wend.  (N.  Spencer's  Case,  1  Moo.  159. 

Y.)  136.  See  :  Ante,  %  1230  ;  Post,  §  1338. 

<■  Patten  v.  Deshon,  67  Mass.  (1  Gray)  "  Van  Home  v.  Grain,  1  Paige  Ch. 

325,  339  ;  (N.  Y.)  455. 

St.  Saviour's  v.   Smith,   2  Burr.  See  :  Post,  §  1236. 

1271.  '•■'  Laffan  v.  Naglee.  9  Gal.  663  ;  s.c. 

« Patten  v.  Deshon,  67  Mass.  (1  Gray)  70  Am.  Dec.  678  ; 

325,  339  ;  Napier  v.  Darlington,  70  Pa.  St.  64 ; 
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Sec.  1222.  Same— When  assignee  bound.— We  have  al- 
ready seen  ^  that  covenants  collateral  to  the  land,  and  in- 
capable in  law  of  attaching  to  the  estate  demised,  will 
not  pass  to  or  bind  assignees,  even  where  they  are  ex- 
pressly named  in  the  lease.^  An  important  distinction 
in  respect  to  covenants  running  with  the  land  is  to  be 
observed  between  those  covenants  which  bind  assignees, 
as  well  as  operate  in  their  favor,  without  their  being 
named,  and  such  as  require  assignees  to  be  named  in 
order  to  be  binding  upon  them.  This  distinction  is  based 
upon  the  fact  that  the  subject-matter  of  the  covenant  is 
or  is  not  in  esse  at  the  time  of  the  demise.  If  the  cove- 
nant relates  to  a  thing  in  esse,  such  as  to  repair  a  build- 
ing or  maintain  fences,  it  will  bind  the  assignee,  whether 
named  or  not ;  but  where  the  subject-matter  of  the  cove- 
nant is  not  in  esse,  such  as  to  build  a  new  house  or  a  new 
fence  upon  the  demised  premises,  it  is  a  personal  covenant 
not  running  with  the  land,  and  the  assignee  is  not 
bound,^  unless  expressly  named  in  the  lease.*  This  dis- 
tinction gives  rise  to  questions  bordering  closely  on  the 
line  between  real  and  personal  covenants,  which  does  not 
seem  to  be  very  clearly  defined  ;  and  the  questions  raised, 
for  that  reason,  rest  largely  in  the  discretion  of  the  court, 

KeiT  V.  Day,  14  Pa.  St.  113 ;  s.c.  C.    505  ;    s.c.   17    Eng.    C.   L. 

53  Am.  Dec.  '526.  230  ; 

See  :  Ante,  §  1201.  Grey  v.  Cuthbertson,  3  Chit.  483  ; 

'  See  :  Ante,  §  1218.  s.c.  18  Eng.  C.  L.  747  ; 

^  See  :  Aiken  v.  Albany  E.  Co.,  26  Spencer's  Case,  5  Co.   16;  s.c.  1 

Barb.  (N.  Y.)  289  ;  Smith  Lead.  Cas.  (9th  Am.  ed.) 

Masury  v.  South  worth,  9  Ohio  St.  174  ; 

340  ;  Congleton    v.   Pattison,  10  East 

Vyvyan  v.  Arthur,  1  Barn.  &  C.  138. 

410  ;  s.c.  8  Eng.  C.  L.  175  ;  Agreement    to  put  in   shelves — As- 
Spencer's  Case,  5  Co.  16;  s.c.  1  signees  not  bonnd  when. — In  Han- 
Smith  Lead.  Cas.  (9th  Am.  ed.)  sen  v.  Meyer,  supra,  the  lessor 

174  ;  covenanted  to  put  in   certain 

Keppell  V.  Bailey,  2  Myl.   &  E.  fixtures,  consisting  of  counters 

517.  and   shelving,   and  the    court 

'  See  :  Hansen  v.  Meyer,  81  111.  321 ;  held  that  where  a  written  lease 

s.c.  25  Am.  Eep.  383  ;  does  not  in  terms  bind  the  les- 

Tallman  v.  Coffin,  4  N.  Y.  134,  sor's  assigns,  the  lessee  cannot 

136  ;  maintain  an  action  against  a 

Thompson  v.  Rose,  8  Cow.  (N.  Y.)  grantee  of  the  premises  from 

266,  369  ;  the  lessor,  for  breach  of  a  cove- 

Masury  v.  Southworth,  9  Ohio  St.  nant  on  the  part  of  the  lessor 

340 ;  to  put  in  fixtures. 

Bean   v.   Dickerson,   2  Humph.  ■•  Spencer's  Case,  5  Co.  16  ;  s.c.  1 

(Tenn.)  126  ;  Smith  Lead.  Cas.  (9th  Am.  ed.) 

Sampson  v.  Easterby,  9  Barn.  &  174. 
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and  the  intention  of  the  parties  as  gathered  from  the 
lease.  ^ 

Sec.  1223.  Covenants  usually  inserted  in  lease— On  the 
part  of  lessor.— The  usual  covenants  to  be  found  in  a  lease 
for  any  term  of  years,  on  the  part  of  the  lessor,  are  cove- 
nants for  quiet  enjoyment,'^  to  repair,^  covenants  against 
incumbrances  and  for  further  assurance,*  covenants  to 
renew  the  lease,*  and  covenants  to  pay  taxes  and  assess- 
ments. 

Sec.  1224.  Same— Same— Covenant  for  quiet  enjoyment.— 
A  covenant  for  quiet  enjoyment  is  an  undertaking  on 
the  part  of  the  grantor  that  so  far  as  he  is  concerned  he 
will  do  no  act  to  interrupt  the  free  and  peaceable  enjoy- 
ment of  the  premises  demised  during  the  continuance  of 
the  term.^  By  this  covenant,  when  general  in  its  terms, 
the  lessor  stipulates,  at  all  events,  to  indemnify  the  lessee 
against  all  acts  committed  by  virtue  of  a  paramount 
title, '^  but  does  not  warrant  against  the  act  of  strangers.^ 
Neither  does  he  agree  to  put  the  lessee  into  possession  of 
the  demised  premises  .^  Thus  where  the  tenant  is  kept  out 
of  possession  by  the  holding  over  of  a  former  tenant  there 
is  no  breach  of  the  lessor's  covenant.  ^^  All  that  is  re- 
quired is  that  the  lessor  shall  have  such  a  title  at  the 
time  of  the  demise  as  shall  enable  him  to  make  a  good, 
unencumbered  lease  for  the  term.^^    But  the  covenant 

1  Congleton    v.  Pattison,   10    East  '  Plater   v.   Cunningham,   21    Cal. 

138.    .  339; 

^  See  •  Post  §  1234.  Sigmund  v.   Howard    Bank,   29 

»  See ';  Post,  %  1226.  Md.  324  ; 

*  See  ':  Post,  %  1229.  Burton  v.   Rohrbeck,   30    Mmn. 

6  See  :  Post,  1 1228.  393  ; 

6  Wells  V.  Mason,  5  111.  (4  Scam.)  Mechanics  &  Traders'  Insurance 

84;  Co.   V.   Scott,   2  Hilt.   (N.  Y.) 

Baugher  v.  Wilkins,  16  Md.  35 ;  550  ;                                 ^  „  ,  ^ 

B.C.  77  Am.  Dec.  279  ;  Grist  v.  Hodges,  3  Dev.  (N.  C.)  L. 

Dexter  v.   Manley,   58    Mass.   (4  200. 

Cush  )  19  24  •  "  Gardner  v.  Ketalt  as,  3  Hilt.  (N. 

Coddington  v.  Dunham,  45  How.  Y.)  330  ;  s.c.  38  Am.  Dec.  637  : 

(N.  Y.)  Pr.  40.  Cozens  v.  Stevenson,  5  Serg.  & 

'  Plater    v.  Cunningham,   21    Cal.  R.  (PaO  421 

239  .  "  Plater  v.Cunnmgham,  21  Cal.  229  : 

Underwood  v.  Birchard,  47  Vt.  Gardner  v.  Ketaltas,  3  Hilt.  (N. 

305  Y.)  330  ;  s.c.  38  Am.  Dec.  637  ; 

8  Moore'  v.  Weber,  21  Pa.  St.  429  ;  Eantin  v.   Robertson,  3  Strobli. 

s.c.  10  Am.  Rep.  708.  (S.  C.)  L.  366  ; 
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in  the  lease  is  held  to  be  broken  if  the  lessee  is  pre- 
vented from  entering  by  a  person  who  had  superior  title 


Underwood  v.  Birchard,  47  Vt. 
305; 

Knapp  V.  Marlboro,  34  Vt.  335. 

Covenants  for  title  have  been  im- 
plied, from  the  earliest  times, 
from  words  of  leasing,  such  as 
demisi,  aoncessi,  etc. 

See :  Dexter  v.  Manley,  58  Mass. 
(4  Cush.)  14,  34  ; 

Maeder  v.  City  of  Carondelet,  36 
Mo.  113,  115  ; 

Burr  V.  Stenton.  43  N.  Y.  463  ; 

Vernam  i).  Smith,  15  N.  Y.  337  ; 

Grannis  v.  Clark,  8  Cow.  (N.  Y.) 
86; 

Tone  V.  Brace,  11  Paige  Ch.  (N. 
Y.)  566 ; 

Barney  v.  Keith,  4  "Wend.  (N.  Y.) 
503; 

Maule  V.  Ashmead,  30  Pa.  St. 
483; 

Knapp  V.  Marlboro,  39  Vt.  235, 
383; 

Slack  V.  Gilmore,  9  Leigh  (Va.) 
446,  448  ;  s.c.  33  Am.  Dec.  353 ; 

Baher  v.  Harris,  9  Ad.  &  E.  533 ; 
s.c.  36  Eng.  C.  L.  387 ; 

Line  V.  Stephenson,  5  Bing.  &. 
C.  183  ;  s.c.  35  Eng.  C.  L.  100  ; 

■WUUams  v.  Burrell,  1  C.  B.  (Man. 
Gr.  &  S.)  403 ;  s.c.  50  Eng.  C. 
L.  401 ; 

Mostyn  v.  West  Mostyn  Coal  & 
Iron  Co.,  L.  E.  1  C.  P.  Div. 
14S,  153;  s.c.  16  Moak  Eng. 
Eep.  487,  493 ; 

■Merrill  v.  Frame,  4  Taunt.  339; 
s.c.  13  Rev.  Eep.  613. 

Same — Grant,  demise,  lease,  rent. — 
The  words  grant,  demise,  lease, 
rent,  and  the  like,  v?here  used 
as  words  of  leasing,  are  held  to 
raise  implied  covenants. 

Levering  v.  Levering,  15  N.  H. 
513; 

Line  v.  Stephenson,  5  Bing.  N.  C. 
183 ;  S.C.  35  Eng.  C.  L.  106  ; 

Mostyn  v.  West  Mostyn  Coal  & 
Iron  Co.,  L.  E.  1  C.  P.  Div. 
145,  153;  s.c.  16  Moak  Eng. 
Rep.  487,  493. 

Same — "let." — In  the  case  of 
Mostyn  v.  West  Mostyn  Coal 
&  Iron  Co.,  L.  E.  1  C.  P.  Div. 
145,  153;  s.c.  16  Moak  Eng. 
Eep.  487, 493,  it  is  said  that  the 
word  "  let"  has  the  same  effect 
in  a  lease  as  the  word  ' '  de- 
mise,"    and    that    any   other 


equivalent  word  will  have  the 
same  eflfe(?t,  citing  Hart  v. 
Windsor,  13  Mees.  &  W.  85,  as 
authority. 

Same — New  Hampshire  doctrine. — 
But  in  the  case  of  Levering  v. 
Lovering,  15  N.  H.  513,  it  was 
said  that  the  words  "let  and 
lease  "  do  not  raise  an  implied 
covenant.  The  court  say : 
"  No  case  is  to  be  found  where 
the  words  let  and  lease  implj' 
a  covenant.  The  case  cited  by 
the  counsel  for  the  plaintiff 
from  1  Esp.  317  is  Andrew's 
Case,  Cro.  Eliz.  314,  where  the 
words  of  the  lease  were  con- 
eessi  et  ad  firniam  tradidi. 
The  implied  covenant  in  that 
case  depended  not  upon  the 
words  ad  firmani  tradidi,  but 
on  the  word  concessi." 

Same — Pennsylvania  doctrine. — The 
same  question  came  afterwards 
before  the  Supreme  Court  of 
Pennsylvania,  in  Maule  v.  Ash- 
mead, 30  Pa.  St.  483,  and 
Black,  C.  J.,  said:  "It  is  not 
denied  that  the  word  demisi  in 
a  lease  implies  a  covenant  for 
quiet  enjoyment  during  the 
term  ;  that  word  was  not  used 
here,  for  the  lease  was  by 
parol,  and  the  parties  did  not 
understand  Latin.  But  the 
word  lease  is  a  fair  translation 
of  the  word  demisi,  and  ought 
to  be  so  interpreted  by  the 
courts." 

Same — What  implied. — The  cove- 
nants for  title  implied  from  the 
words  of  leasing  are  (1)  that 
the  lessor  has  power  to  lease 
the  premises,  and  (3)  a  cove- 
nant for  quiet  enjoyment. 

Streeter  v.  Streeter,  43  111.  155  ; 

Wade  V.  Halligan,  16  111.  507, 
517; 

Mayor  of  New  York  v.  Mabie,  13 
N.  Y.  151  ;  s.c.  64  Am.  Dec. 
538; 

Duff  V.  Wilson,  69  Pa.  St.  316  ; 

Line  v.  Stephenson,  5  Bing.  N. 
C.  183;  s.c.  35  Eng.  C.  L. 
106; 

Mostyn  v.  West  Mostyn  Coal  & 
Iron  Co.,  L.  E.  1  C.  P.  Div.  145, 
153  ;  s.c.  16  Moak  Eng.  Eep. 
487,  493. 
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at  the  date  of  the  lease.  ^  And  any  interference  with  the 
possession  of  the  lessee  by  the  lessor,  except  a  mere  tres- 
pass, will  amount  to  a  breach  of  the  covenant.  ^ 

Sec.  1225.  Same— Same— implied  covenants  for  quiet  en- 
joyment.—Although  a  covenant  for  quiet  enjoyment  is 
usually  placed  in  a  lease,  it  is  not  really  necessary,  for 
we  have  already  seen  that  because  of  the  relation  of 
lessor  and  lessee  this  covenant  is  implied  in  the  law,  and 
may  be  exacted  independently  of  express  stipulation.^ 
The  words  "  lease,  grant,  and  demise  "  imply  covenants  of 
warranty  and  of  quiet  enjoyment.*  This  implied  cove- 
nant is  not  one  for  the  protection  of  the  lessee's  possession 
against  the  acts  of  the  whole  world,  but  only  extends  to 
the  acts  of  the  landlord  and  to  strangers  asserting  a  par- 
amount title.*    The  covenant  for  quiet  enjoyment  may 


'  Grannis  v.  Clark,  8  Cow.  (N.  Y.) 
36; 

Greenvault  v.  Davis,  4  Hilt.  (N. 
Y.)  643 ; 

Poston  V.  Jones,  2  Ired.  (N.  C.) 
Eq.  850  ;  s.c.  38  Am.  Dec.  683  ; 

Stott  V.  Rutherford,  92  U.  S.  107  ; 
bk.  23  L.  ed.  486. 
'  Mayor  of  New  York  v.  Mabie,  13 
N.  Y.   151  ;  s.c.  64  Am.  Dec. 
538. 

Bursting  of  water-pipes — Effect  on 
covenant  for  qniet  enjoyment. — In 
the  case  of  Anderson  v.  Oppen- 
heimer,  the  plaintiffs  sued  for 
breach  of  a  covenant  for  quiet 
enjoyment  contained  in  the 
lease  of  their  house,  the  inter- 
ruption of  quiet  enjoyment 
alleged  being  the  bursting  of 
water-pipes,  which  had  been 
fixed  in  the  house  before  the 
commencement  of  the  lease. 
The  plaintiffs'  contention  was, 
in  effect,  that  whenever  the 
water-pipes  in  a  house  burst, 
the  landlord  was  liable  under 
the  covenant  for  quiet  enjoy- 
ment. The  weak  point  in  the 
contention  was,  of  course,  that 
although  there  had  been  an 
interruption  of  quiet  enjoy- 
ment, it  had  not  been  occa- 
sioned by  any  act  or  omission 
of  the  lessor  since  the  com- 
mencement of  the  lease ;  and 
the  court  had  not  much  diffi- 


culty in  coming  to  a  decision 

against  the  tenants. 
See  :  10  Cent.  L.  J.  419. 
'  Gazzolo  V.  Chambers,  73  111.  75  ; 
Baugher  v.  Wilkin,  16  Md.  35  : 
Moore  v.  Weber,  71  Pa.  St.  429  ; 

s.c.  10  Am.  Rep.  708 ; 
Duff  V.  Wilson,  69  Pa.  St.  356  ; 
Ross  V.  Dysart,  33  Pa.  St.  452  ; 
Owens  V.  Wright,  5  McC.  C.  C. 

642  ;  s.c.  18  Fed.  Rep.  865. 
See  :  Ante,  §  1213. 
■•  Gano  V.  Vanderver,  37  N.  J.  L. 

(8  Vr.)  293  ; 
Foster    v.    Peyser,    63    Mass.   (9' 

Cush.)  242,   243;  s.c.   57  Am. 

Dec.  43  ; 
Maeder  v.  City  of  Carondelet,  26 

Mo.  112  ; 
Grannis  v.  Clark,  8  Cow.  (N.  Y.) 

36; 
Barney  v.  Keith,  4  Wend.  (N.  Y.) 

502; 
Young  V.  Hargrave,  7  Ohio  63  ; 
Hazett  V.  Powell,  30  Pa.  St.  293  ; 
Stott  V.  Rutherford,  92  U.  8.  107  ; 

bk.  23  L.  ed.  486. 
'  Branger  v.  Manciett,  30  Cal.  624, 

636; 
Shilling  V.  Holme?,  23  Cal.  230  ; 
Wade  V.  Halligan,  16  111.  507  ; 
Sherman  v.  Williams,  113  Mass. 

481;  s.c.  18  Am.  Rep.  523  ; 
Dexter  v.  Mauley,   58    Mass.   (4 

Cush.)  14,  24 ; 
Morse  v.  Goddard,  54  Mass.  (13 

Met.)  177  ;  s.c.  44  Am.Dec.728  ,• 
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be  destroyed  not  only  by  the  use  of  express  words/  but 
where  an  express  covenant  in  the  lease  specifies  what  is 
to  be  done  by  the  lessor  to  secure  to  the  lessee  quiet  en- 
joyment of  the  demised  premises,  this  will  supply  the  place 
of  an  implied  covenant  ;  ^  for  when  a  lease  is  drawn  tech- 
nically in  form  and  with  obvious  attention  to  details,  a 
covenant  could  not  be  implied  in  the  absence  of  language 
tending  to  the  conclusion  that  the  covenant  sought  to  be 
set  up  was  intended.^  The  lessor  must  indemnify  the 
lessee  against  losses  resulting  from  the  breach  of  an 
implied  covenant  for  quiet  enjoyment,  because  the  law 
takes  it  for  granted  that  every  lessor  has  not  only  the 
will  but  the  power  to  keep  his  lessee  in  the  peaceable  pos- 
session of  the  whole  premises.*  The  tenant,  however, 
must  do  his  part,  and  cannot  recover  indemnity  unless 
he  has  been  actually  or  constructively  driven  from  the' 
premises.^ 

Sec.  1226.  Same— Same— Covenant  to  repair.— In  the  ab- 
sence of  an  express  covenant  to  repair  the  lessor  is  under 
no  obligation  to  put  or  maintain  the  demised  premises  in 
good  condition  or  repair.^    Neither  is  it  in  the  power  of 

Hamilton  v.  Wright,  28  Mo.  199  ;  463  ;  Moffat  li.  Strong,  9  Bosw. 

Lovering  v.  Lovering,  13  N.  H.  (N.  Y.)  59. 

518  ;  1  Maeder  v.  City  of  Carondelet,  26 

Mack  V.  Patohin,  43  N.  Y.  167  ;  Mo.  113 ; 

s.c.  1  Am.  Rep.  506  ;  Burr  v.  Stenton,  43  N.  Y.  463. 

Edgerton  v.  Page,  1  Hilt.  (N.  Y.)  ^  O'Connor  v.  City  of  Memphis,  7 

330  ;  Lea  (Tenn.)  219. 

Moore  v.  Weber,  71  Pa.  St.  429  ;  *  See  :    Bruce  v.    Fulton  National 

s.c.  10  Am.  Rep.  708 ;  Bank,   79  N.   Y.   154  ;  s.c.   85 

Schuylkill  R.   Co.   v.  Schmoele,  Am.  Rep.  505. 

57  Pa.  St.  271,  278  ; '  <>  See  :  1  Soh.  Pers.  Prop.  (3d  ed.),  § 

Ross  V.  Dysart,  83  Pa.  St.  453  ;  30. 

Eldred  v.  Leahy,  31  Wis.  546.  '^  See  :  Merryman  v.  Bourne,  76  IT. 

Hew  York  doctrine.— Li  New  York  S.  (9  Wall.)  593  ;  bk.  19  L.  ed. 

a   statute   providing   that   no  683 ; 

covenant    shall  be  implied  in  Bennett  v.  Atherton,  L.  R.  7  Q. 

any  conveyance  of  real  estate  B.  8,  6  ; 

was  originally  held  to  apply  to  Harte  v.  Windsor,  13  Mees.  &  W. 

leases  for  years  (see  :  Kinney  85  ; 

V.  Watts,  14  Wend.  (N.  Y.)  38  ;  Vernon  v.  Smith,  5  Bam.  &  Aid. 

Greenvault  v.  Davis,  4  Hill  (N.  1 ;  s.c.  7  Eng.  C.  L.  13. 

Y.)  643)  ;  but  this  doctrine  was  "  Kramer  v.  Cook,  78  Mass.  (7  Gray) 

overruled    in    Mayor   of   New  551,  553 ; 

York  V.  Mabie,  13  N.  Y.  151  ;  Fowler  v.  Bott,  6  Mass.  63  : 

s.c.  64  Am.  Deo.  538.     See  also  :  Morse  v.  Maddox,  17  Mo.  569  ; 

Boreel   v.   Lawton,   90  N.   Y.  McAlpin  v.  Powell,  70  N.  Y.  136 ; 

393  ;  Burr  v.  Stenton,  48  N.  Y.  s.c.  36  Am.  Rep.  555  ; 
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the  tenant  to  make  repairs  at  the  expense  of  the  landlord, 
even  though  the  premises  have  become  uninhabitable  for 
want  of  repair  ;  ^  and  in  the  absence  of  a  special  cove- 
nant to  repair  the  lessee  will  be  obliged  to  continue  to 
pay  rent  during  the  term,  although  the  premises  may 
have  been  destroyed  by  fire  in  the  mean  time.^  It  is  the 
general  rule  that  equity  will  not  enforce  the  specific  per- 
formance of  a  covenant  by  the  lessor  in  a  lease  to  repair 
damages  done  by  fire.^  In  some  states,  however,  qualifi- 
cations have  been  placed  upon  this  doctrine  either  by 
statute  or  by  the  decisions.*    Thus,  in  South  Carolina, 


Clancy  v.  Byrne,  56  N.  Y.  29  ; 

s.c.  15  Am.  Rep.  391 ; 
Doupe  V.  Gennin,  37  How.  (N.  Y.) 

Pr   5  * 
Wheeler  v.  Crawford,  86  Pa.  St. 

237  ;  s.c.   sub   nom.  Crawford 

V.  Wheeler,  4  W.  N.  C.  469  ; 
Kline  v.  Jacobs,  68  Pa.  St.  57  ; 
Kitner  v.  Ege,  23  Pa.  St.  305  ; 
Wein  V.  Simpson,  2  Pliila.  158  ; 
Long   V.    Fitzsimmon,   1  Watts 

(Pa.)  530.  532 : 
Walz  V.  Rhodes,  1  W.  N.  C.  49  ; 
Saner  v)  Bilton,  L.   R.   7  Chan. 

Div.   815 ;    s.c.  25  Moak  Eng. 

Rep.  34 ; 
Arden  v.  PuUen,  10  Mees.  &  W. 

321. 
'  MoiTis  V.  Tillson,  81  111.  607  ; 
Benjamin  v.  Heeney,  51  111.  492  ; 
Casad  v.  Hughes,  27  Ind.  141  ; 
Elliott  V.  Aiken,  45  N.  H.  30  ; 
Witty  V.  Matthews,  52  N.  Y.  512  ; 
Mumford  v.  Brown,  6  Cow.  (N. 

Y.)  475  ;  s.c.  16  Am.  Dec.  440  ; 
Kline  v.  Jacobs,  68  Pa.  St.  57. 
'  Beach  v.  Parish,  4  Cal.  339  ; 
Leavitt  v.  Fletcher,  92  Mass.  (10 

Allen)  121 ; 
Doupe  V.  Gennin,  45  N.  Y.  119 ; 

s.c.  6  Am.  Rep.  47  ; 
MoflEatt  V.  Smith,  4  N.  Y.  126  ; 
Tibbetts  v.  Percy,  24  Barb.  (N.  Y.) 

39  • 
Watts  V.  Coffin,  11  John.  (N.  Y.) 

495; 
Sheets    v.   Selden,   74  U.    S.    (7 

Wall.)  423  ;  bk.  19  L.  ed.  166. 
Compare  :  Harrington  v.  Watson, 

11  Oreg.  143 ;  s.c.  3  Pac.  Rep. 

173. 
Covenant  to  erect  bnilding — No  obli- 
gation to  rebnild. — It  is  said  in 

Cowell  V.  Lumley,  39  Cal.  151 ; 


s.c.  2  Am.  Rep.  430,  "a  cove- 
nant by  a  lessor  to  erect  a  build- 
ing on  the  leased  premises  does 
uot,byimplioation,impose  upon 
him  an  obligation  to  rebuild  in 
case  of  the  destruction  of  the 
building  by  fire  during  the  term 
of  the  lease  ;  nor  does  the  de- 
struction of  the  building  and 
the  refusal  of  the  lessor  to  re- 
build relieve  the  lessee  from 
his  agreement  to  pay  rent. 
The  court  say  the  authorities 
which  support  this  proposition 
are  too  numerous  to  permit 
here  a  citation  of  them  all. 
Some  of  them  are  "  : 

Beach  v.  Farish,  4  Cal.  339  ; 

White  V.  Molvneux,  2  Ga.  126  ; 

Linn  v,  Ross,  10  Ohio  412  ; 

Sheets  v.  Selden,  74  U.  S.  (7  Wall.) 
423  ;  bk.  19  L.  ed.  166  ; 

Izon  V.  Gorton,  7  Scott  546. 
8  Beck  V.  Allison,  56  N.  Y.  366  ;  s.Co 
15  Am.  Rep.  430. 

See :  City  of  London  v.  Nash,  3 
Atk.  512  ;  s.c.  1  Ves.  311 ; 

Lucas  V.  Commerford,  3  Brown 
166; 

South  Wales  R.  Co.  v.  Wythe,  5 
DeG.  M.  &  G.  880  ; 

Rayner  v.  Stone,  2  Eden  128. 
''  See  :  White  v.   Montgomery,   58 
Ga.  204 ; 

Driver  v.  Maxwell,  56  Ga.  11 ; 

Leavitt  v.  Fletcher,  92  Mass.  (10 
Allen)  121  ; 

Mofiatt  V.  Smith,  4  N.  Y.  126  ; 

Tibbetts  v.  Percy,  24  Barb.  (N.  Y.) 
39; 

Watts  V.  Coffin,  11  John.  (N.  Y.) 
495; 

Coogan  V.  Parker,  2  S.  C.  255  ; 
s.c.  16  Am.  Rep.  659. 
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where  destruction  is  by  act  of  God  or  the  public  enemy, 
the  lessee  may  elect  to  rescind,  and  upon  surrendering  all 
benefits  derived  therefrom,  he  will  be  released  from  the 
payment  of  rent.^  In  Louisiana,  however,  it  is  held  that 
a  lessor  is  bound  to  keep  the  premises  in  a  fit  condition 
to  be  used  for  the  purposes  for  which  they  were  leased.^ 
When  the  lessor  binds  himself  by  express  covenant  to 
repair  the  demised  premises,  and  there  is  a  reservation  in 
the  lease  of  the  right  to  enter  and  make  improvements, 
he  will  be  bound  to  make  the  necessary  repairs  without 
notice,^  and  this  covenant  will  be  enforced  everywhere.* 
But  if  the  lessor  fails  to  make  the  repairs  covenanted, 
the  lessee  will  not  be  thereby  released  from  paying  rent, 
and  is  not  justified  in  abandoning  the  possession  of  the 
premises,  but  may  have  an  action  for  breach  of  covenant 
to  repair.^  A  covenant  to  make- all  the  necessary  repairs 
will  bind  the  landlord  to  restore  the  premises  to  their 
original  condition  as  regards  fitness  for  the  business  for 
which  they  were  leased.^  Where  no  time  is  specified  as 
to  when  the  repairing  is  to  be  done  the  lessee  must  give 
notice  in  order  to  put  the  lessor  in  default,'^  because  the 
law  will  presume  that  such  repairs  are  to  be  made  within 

'  Coogan  V.  Parker,  2S.  C.  355  ;  s.c.  action  was  brought  by  lessees 

16  Am.  Eep.  659.  of  a  warehouse  to  recover  the 

'  Coleman  •;;.  Haight,  14  La.   An.  expense  of  caulking  the  floors 

564.  to  prevent  leakage  from  one 

^  Hayden  v.  Bradley,   72  Mass.   (6  floor  to  another,  under  a  lease 

Gray)  425  ;   s.c.  64  Am.  Dec.  wherein  the  lessor  agreed  to 

421  ;  "do  all  necessaiy  repairs  upon 

Allen  •«. Culver,  3  Den.(N.  Y.)284.  said  premises  and  pier,  within 

Compare :  Makin  v.  Watkinson,  reasonable  time  after  notice  to 

40  L.  J.  Ex.  33.  him  "  by  the  lessees  ;  the  judge 

"  Prescott  V.  Otterstatter,  85  Pa.  St.  charged,  among  other  things, 

534.  that,  if  the  floors  were  tight, 

5  Van  Every  v.  Ogg,  59  Cal.  56.  as  originally  constructed,  and 

See  :  Cowell  v.  Lumley,  39  Cal.  became  leaky  without'  fault  of 

151 ;  s.c.  2  Am.  Rep.  480  ;  the  lessees,  it  was  the  duty  of 

Wall  V.  Hinds,  70  Mass.  (4  Gray)  the  lessor,  upon  proper  notice, 

256  ;  s.c.  64  Am.  Dec.  64  ;  to  restore  them  to  their  former 

Welles  V.   Castles,   69    Mass.    (3  tightness,  if  the  business  for 

Gray)  325  ;  which  the  stores  were  let  rea- 

Tibbetts  v.  Percy,  24  Barb.  (N.  Y.)  sonably  required  the  floors  to 

39  ;  be  tight.     The  jury  found  for 

Speckles  v.  Sax,  1  E.   D.  Smith  the  plaintiff,  which,  under  the 

(N.  Y.)  253.  charge,  was  equivalent  to  find- 

«  See  :   Ward  v.  Kelsey,  38  N.  Y.  ing  that  the  defendant  failed 

80;  s.c.  97  Am.  Dec.  773;  to    keep  the  buildings   up  to 

Myers  v.  Burns,  35  N.  Y.  269.  their  original  condition. 

Covenant  to  repair— Caulking  floors.—    '  Gerzebek  u  Lord,  S3  N.  J.  L.  (4 

In  Ward  v.  Kelsey,  supra,  an  Vr.)  240. 
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a  reasonable  time.^  In  case  of  default,  the  lessee  may 
make  the  repairs  and  recover  the  expenses  from  the  lessor  ; 
but  he  is  not  bound  to  do  so,  and  may  recover  as  damages 
for  the  breach  of  the  covenant  to  repair  the  value  of  the 
use  of  any  portion  of  the  premises  during  the  time  they 
remain  untenantable,  because  of  the  failure  of  the  lessor 
to  make  such  repairs.^ 

Sec.  122T.  Same— Same— same— Effect  of  lessor's  covenant 
to  repair.— The  liability  of  a  landlord  for  injuries  to  third 
persons  in  the  premises  leased  ceases  v^ith  the  commence- 
ment of  the  tenant's  occupation,  ^  unless  the  landlord  has 
expressly  covenanted  to  repair,  in  which  case  he  is  liable 
to  the  same  extent  that  he  would  be  if  in  actual  occupa- 
tion of  the  premises  himself,  upon  the  principle  that  by 
his  covenant  to  repair  he  holds  out  to  those  in  the  lawful 
occupation  of  the  premises  an  implied  assurance  that  they 
are  safe,  and  an  implied  invitation  to  use  all  parts  of  them. 
Where  the  landlord  has  expressly  covenanted  to  repair 
the  premises,  the  obligation  will  be  enforced  everywhere.* 
If  there  be  a  reservation  in  the  lease  to  enter  and  to  view 
and  make  improvements,  the  lessor  is  bound  to  make  the 
necessary  repairs  without  notice  so  to  do.^  This  is  on  the 
principle  that  where  a  party  stipulates  to  do  a  certain 
thing  in  a  certain  specific  event  which  may  become  known 

>  See  :  Lunn  v.  Gage.  37  111.  19.  9  Cent.  L.  J.  385  ; 

»  Hexter  v.  Knox,  63  N.  Y.   561  ;  Gwinnell  v.  Eanies,  L.  R.   10  C. 

s.c.  siib  nom.  Knox  v.  Hexter,  P.  658,  661  ;  s.c.  14  Moak  Eng. 

17  N.  Y.  461.  Rep.  492,  496  ; 

0  Anderson  v.  Kryter  (Ind.),  9  Cent.  Taylor  L.  &  T  (7th  ed.),  §  175. 

L.  J.  385.  In  such  cases  it  makes  no  differ- 
See :  Post,  §  1334.  ence  that  the  tenant  was  in  ex- 
Exceptions    to    general   rule. — But  elusive  possession  and  that  the 

there  seem  to  be  some  excep-  landlord  was  not  boimd  to  re- 

tions  to  the  general  rule.     One  pair. 

is  that  the  landlord  is  liable  for  Leonard  v.  Storer,  115  Mass.  86  ; 

injuries  received  by  third  per-  s.c.  15  Am.  Rep.  76  ; 

sons  to  the  same  extent  that  he  Swords  v.  Edgar,  59  N.  Y.  28  ; 

would  be  if  in  the  actual  occu-  Shindelbeck  v.   Moon,    82    Ohio 

pation  of  the  premises  himself,  St.  264  ;  s.c.  17  Am.   L.  Reg. 

when  that  which  caused  the  450. 

injury  was  at  the  time  of  the    "  Prescott  v.  Otterstatter,  85  Pa.  St. 

lease  a  nuisance  and  dangerous,  534. 

per  se,  and  did  not  become  so    '  Hayden  v.  Bradley,  72  Mass.   (6 

merely  in  consequence  of  the  Gray)  425 ;    s.c.  66  Am.  Dec. 

manner  in  which  it  was  used  431 ; 

by  the  tenant.  Allen  v.  Culver,  3  Den.  (N.  Y.) 

See  :  Anderson  v.  Kryter  (Ind.),  284. 
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to  him,  or  with  which  he  can  make  himself  acquainted, 
he  is  not  entitled  to  any  notice  unless  he  stipulates  for  it  ; 
but  when  it  is  to  do  a  thing  which  lies  within  the  peculiar 
knowledge  of  the  opposite  party,  then  notice  ought  to  be 
given  him.  But  where  certain  repairs  are  stipulated  for, 
to  he  made  during  the  term,  without  any  time  being  in- 
dicated, a  notice  from  the  tenant  is  requisite  to  put  the 
landlord  in  default.^  If  the  lessor  fails  to  make  the 
repairs,  however,  the  lessee  is  not  thereby  released  from 
paying  rent,  nor  is  he  justified  in  abandoning  the  posses- 
sion of  the  premises  ;  but  the  tenant  has  a  right  to  make 
the  repairs  and  charge  the  expense  to  the  landlord, 
although  he  is  not  bound  so  to  do,  and  may  recover  as 
damages  for  the  breach  the  value  of  the  use  of  any 
portion  of  the  premises  during  the  time  it  is  rendered 
untenantable  because  of  failure  to  make  repairs.^  A 
covenant  on  the  part  of  the  lessor  to  make  all  necessary 
repairs  binds  the  landlord  to  restore  the  premises  to  their 
original  condition  as  regards  fitness  for  the  business  for 
which  they  were  leased  ;  ^  and  if  the  premises  are  destroyed 
by  fire,  or  any  casualty,  the  lessor  will  be  required  to 
rebuild  without  unnecessary  delay  after  notification  of 
the  destruction  of  the  premises.* 

Sec.  1228.  Same  —  Same  —  Covenant  to  renew  lease. — 
Without  an  express  covenant  requiring  him  to  do  so  a 
lessor  is  not  bound  to  renew  a  lease  unless  he  has  by  his 
actions  induced  the  lessor  to  make  improvement  upon  the 

'  Gerzebek  v.  Lord,  33  N.  J.  L.  (4  Hopkins  v.  Oilman,  33  Wis.  476  ; 

Vr.)340.  Greason   v.   Keteltas,   17  N.   Y. 

Where  the  lessor  covenants  to  make  491  ; 

certain  repairs,  there  being  no  Tibbettsu.  Percy,  34  Barb.  (N.  Y.) 

time  specified  when  such  re-  39  ; 

pairs  are  to  be  made,  the  law  Speckles  v.  Sax,  1  E.  D.   Smith 

presumes  that  they  are  to  be  (N.  Y.)  353  ; 

made  within  a  reasonable  time.  Tscheider  v.  Riddle,  4  Dill.  C.  C. 

Lunn  V.  Gage,  37  111.  19.  55  ;  s.c.  5  Am.  L.  Rec.  689  ;  4 

«  Hexter  V.  Knox,  63  N.  Y.  561,  Cent.  L.  J.  333  ;  Fed.  Gas.  No. 

See  :  Cowell  v.  Lumley,  39  Cal.  17310. 

151 ;  s.c.  3  Am.  Rep.  430  ;  ^  "Ward  v.  Kellsey,  38  N.  Y.  80  ;  s.c. 

Van  Every  v.  Ogg,  59  Cal.  56  ;  97  Am.  Dec.  773  ; 

Wall  V.  Hinds,  70  Mass.  (4  Gray)  Myers  v.  Bums,  35  N.  Y.  369  ; 

356  ;  s.c.  64  Am.  Dec.  64  ;  Flynn  v.  Hatton,  43  How.  (N.  Y.) 

Welles  t".    Castles,    69  Mass.    (3  Pr.  333  ;  s.c.  4  Daly  (N.  Y.)453. 

Gray)  335  ;  *  Loader  v.  Kemp,  3  Car.  &  P.  375  ; 

Gamhart  v.  Finney,  40  Mo.  449  ;  s.c.  13  Eng.  C.  L.  625. 

s.c.  93  Am.  Dec.  308  ; 
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land,  in  which  case  equity  will  interfere  and  prevent  his 
working  a  hardship  upon  the  lessee  by  terminating  the 
lease. -^  A  covenant  for  the  renewal  of  a  lease  to  be  valid 
and  binding  must  be  reasonably  definite  and  certain,  both 
as  to  the  term  of  the  lease  and  the  amount  of  the  rent  to 
be  paid.^  Thus,  where  a  bill  was  filed  on  a  written 
agreement  which  did  not  specify  the  terms,  the  bill  was 
dismissed  ;  ^  and  where  the  agreement  in  a  lease  to  renew 
it  at  its  expiration  stipulates  for  "  rent  to  be  proportioned 
to  the  valuation  of  said  premises  at  said  terms,"  but 
contains  no  provision  for  determining  that  valuation, 
it  was  held  too  vague  to  be  held  in  equity.*  So  also  a 
covenant  in  a  lease  to  renew  upon  such  terms  as  may  be 
agreed  upon  is  void  for  uncertainty.'' 

A  covenant  that  the  lessee  shall  have  the  refusal  of  the 
premises,  at  the  expiration  of  the  lease,  for  a  specified 
term,  is  a  covenant  to  renew,  for  the  same  rent,  for  such 
term  ;  and  the  lessor  is  bound  to  renew,  wherever  the  lessee 
makes  his  election  ;  ®  it  is  not  necessarily  an  agreement  to 
continue  the  former  lease  upon  the  same  terms.'  A  sim- 
ple covenant  to  renew  a  lease  implies  the  renewal  for  the 

'  See  :    Eobertson   v.   St.    John,  2  143  ;  s.c.  10  Rev.  Rep.  450  ; 

Bro.  Ch.  140  ;  Symondson  v.  Tweed,  Gilb.  Eq. 

Pilling  V.  Armitage,  13  Ves.  78  ;  Cas.  35 ;  s.c.  Pre.  Chan.  374  ; 

s.c.  8  Rev.  Rep.  395  ;  Bromley   v.    Jefferies,   3    Vern. 

Ramsden  v.  Dyson,  L.  R.  1   H.  415 ; 

L  129  ;  s.o.  12  Jur.  N.  S.  506.  Underwood  v.  Hitchcox,  1  Ves. 

5  Pray  v.  Clark,  113  Mass.  283  ;  Sr.  279. 

Cunningham  v.  Pattee,  99  Mass.  "  Pray  v.  Clark,  113  Mass.  283. 

348  ;  '  Whitlock  v.   Duffield,   1   Hoffm. 

BrowA  V.  Parson,  23  Mich.  34 ;  Ch.  (N.  Y.)  110  ; 

Amst  V.  Alexander,  44  Mo.  25  ;  Tracy  v.  Albany  Exchange  Co., 

Norton  v.  Snyder,  3  Hun  (N.  Y.)  7  N.  Y.  473,  474  ;  s.c.  57  Am. 

82  ■  Dec.  538  ; 

Abee'lv.Radcliff,  13  John.  (N.  Y.)  Western   Transportation    Co.   v. 

397  ;  s.c.  7  Am.  Dec.  377.  Lansing,  49  N.  Y.  499,  505  ; 

«  Abeel  v.  RadcliflE,  13  John.  (N.  Y.)  Rutgers  v.  Hunter,  (5  John.  Ch. 

397  ;  s.c.  7  Am.  Dec.  377  ;  (N.  Y.)  215. 

Seaffood  V.   Meale,   1    Pres.   Ch.  «  Tracy  v.  Albany  Enchange  Co.,  7 

560.  N.  Y.  473;   s.c.  57  Am.  Dec. 

Eule  applies  in  law  and  ectuity.— The  „^538.              t^   -^  ,  i     i    ti  « 

same  doctrine    is  found  in  a  'Whitlock  v.   Duffield,   1    Hoffm. 

great  variety  of  cases,  as  well  Ch.  (N.  Y.)  110. 

It  law  as  in  equity-                    ,  See  :  Reed  v.  Campbell  43  N  J. 

Bailey  v.  Ogden,  3  John.  (N.  Y.)  Eq.  406  ;  s.o.  4  Atl.  Rep.  433 ; 

sqq  ■  s  o  3  Am  Dec.  509 ;  3  Cent.  Rep.  377  ; 

Clfrk'u  to"  1  Atk.  12 J  Domestic  Tel.  &  T.  Co.  .  Metro- 

Tawney  ..  Crowther,  3  Bro.  C.  goMan  Tel- &J.  Co.,  39  N.  J. 

Boydell  'v.  Drummond,  11   East  J.  Eq.  387. 
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same  term  at  the  same  rate  of  rent,^  because  the  word 
renew,  ex  vi  termini,  imports  the  giving  a  new  lease  like 
the  old  one,  with  the  same  terms  and  stipulations,  at  the 
same  rent  and  with  all  the  essential  covenants.^  Some 
of  the  cases,  however,  held  that  in  order  to  comply  with 
the  covenant  to  renew  it  is  not  necessary  that  the  new 
lease  shall  contain  a  similar  covenant  of  renewal,^  even  in 
those  cases  where  the  stipulation  is  to  ''renew  under  the 
same  covenants.'"*  The  courts  lean  against  such  a 
construction  of  the  covenant  as  wUl  lead  to  a  perpe- 
tuity, and  will  not  enforce  an  agreement  for  a  second 
renewal  of  the  lease  with  similar  covenants  ;^  conse- 
quently a  covenant  for  the  renewal  of  a  lease  at  the  j^leas- 
ure  of  the  lessee  will  be  held  to  imply  one  renewal  on  the 
same  terms  as  the  old  lease.®  Covenants  for  a  perpetual 
renewal  are  not  favored  in  law  for  the  reason  that  they 
tend  to  create  perpetuities."  Yet  where  their  validity 
is  recognized  they  wUl  be  specifically  enforced,  where 
clearly  expressed ;  ^  but  a  covenant  in  a  lease  to  renew 


'  Cnnningham  v.  Pattee,  99  Mass. 

255  : 
Western   Transportation   Co.   v. 

Lansing.  49  ^'.  Y.  499,  503  : 
Tracv  v.  Albany  Exchange  Co., 

7  X.  Y.  474 ;  s.c.  57  Am.  Dec. 

538. 
'  Cvmningham  v.  Pattee,  99  Mass. 

24S.  -i.ji  ; 
Brown  v.  Parsons.  22  Mich.  24 ; 
Tracy  v.  Albany  Exchange  Co.,  7 

X.  Y.  472;  s.c.    57    Am.   Dec. 

538. 
See  :  Kelso  v.  Kellv,  1  Daly  (X. 

Y.)  419.  423  : 
Wmis  v.  Astor.  4  Edw.  Ch.  (X". 

Y.)  594 : 
Wliitlock  V.  Duffield,  1  Hoffm. 

Ch.  (X.  Y.)  110  : 
Entj^ers  v.  Hunter,  6  John.  Ch. 

(X.  Y.)  215  ; 
Kggot  v.  Mason,  1  Paige  Ch.  (X. 

Y.)  412  ; 
Carr  v.   Ellison,   20    Wend.   (X. 

Y.)  178  : 
Eickards  v.  Eickards,  2  Young  & 

CoL  Ch.  427,  42S  ; 
Price   V.   Assheton,  1  Young  & 

Col.  Exch.  82. 
*  See :  Abeel  r.  Eadcliff,  13  John. 

(X.  Y.)  297  ;   s.c.  7  Am.  Dec. 

37  J  ; 


Piggot  V.  Mason,  1  Paige  Ch.  (X. 

Y.)  412. 
■•  Carr  v.  Ellison,  20  Wend.  (X*.  Y.) 

178. 
See  :  Tracv  i:  Albanv  Exchange 

Co..  7  X".  Y.  472  :  67  Am.  Dec. 

538. 
»  Carr  r.  AUison,  20  Wend.  (X*.  Y.) 

178. 
See:  Eutgere  v.  Himter,  6  John. 

Ch.  (X.  Y.)215; 
Piggot   V.   Mason,   1  Paige    Ch. 

(N.  Y.)  412  : 
Trutton  v.  Foote.  2  Bro.  Ch.  636. 
'  See :    Piggot  v.   Mason,   1  Paige 

Ch.  (X.  Y.)  412  : 
Carr  f.  Ellison,  20  Wend.  (X^.  Y.) 

178; 
Creighton    v.    McKee,   7    Phila. 

334. 
'  See :  Banker  r.  Braker,   9  Abb. 

(X.  Y.)  X.  C.  411 ; 
Rutgers  v.  Hunter,  6  John.  Ch. 

(X.  Y.)  215  ; 
Attorney-General  r.   Brooke,  18 

Ves.  326 ; 
Burvnham   v.   Grey  Hospital,   3 

Yes.  295. 
*  See  :     "Whitloct   v.    Duffield,    1 

Hofifm.  Ch.  (X.  Y.)  110  ; 
Blackmore  v.  Broadman,  28  Mo. 

420; 
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will    not  be  held  to  imply  another  lease  unless   such 
purpose  is  clearly  expressed.^ 

A  renewed  lease  is  regarded  as  a  mere  continuance  of 
the  original  lease  in  equity  for  the  protection  of  those 
who  are  interested,  subject  to  the  additional  charges  on 
the  renewal,  where  such  renewal  is  obtained  from  the 
circumstance  of  being  in  possession  under  the  original 
lease,  or  from  having  a  particular  interest  in  it.  Conse- 
quently the  privilege  of  a  renewal  is  a  vendible  interest  in 
such  cases,  so  far  as  third  persons  are  concerned.*    This 


Willan  V.  Willan,  16  Ves.  84. 

Kenewal  to  be  fixed  Tjy  arbitration — 
Specific  execution. — In  the  case 
of  Tsoheider  v.  Biddle,  4  Dill. 
C.  C.  55;  s.c.  5  Am.  L.  Eec. 
689 ;  4  Cent.  L.  J.  322 ;  Fed. 
Cas.  No.  17210,  a  lease  of  cer- 
tain real  property  in  St.  Louis 
was  made  for  ten  years,  with 
a  covenant  by  the  lessor  for 
periodical  renewals  extending 
through  terms  aggregating  a 
period  of  500  j-ears ;  the 
amount  of  the  rental  at  the 
end  of  each  ten  years  was  to 
be  ascertained  by  assessors  to 
be  appointed  by  the  parties  : 
the  lessor  fraudulently  sought 
to  evade  the  provisions  of  the 
lease  in  respect  to  renewal ;  the 
lessee,  on  the  faith  of  the  cove- 
nant for  renewal,  had  expended 
in  buildings  on  the  demised 
premises  $113,000.  The  lessor 
sued  the  lessee  at  the  law  for 
use  and  occupation,  whereupon 
'  the  lessee  filed  his  bill  in  equity 
to  stay  the  action  at  law  untU 
the  lessor  appointed  an  asses- 
sor as  required  by  the  lease. 
The  court  held  that  a  general 
demurrer  to  the  bill  should  be 
disallowed ;  and  the  lessee  be- 
ing willing  to  comply  with  the 
lease  as  to  renewal,  the  court 
entered  an  order  staying  the 
proceedings  at  law,  until  the 
lessor  should  appoint  an  impar- 
tial assessor  to  make  the  valua- 
tion, reserving  the  right  to  dis- 
charge or  modify  the  order  as 
justice  might  require. 
'  Rutgers  v.  Hunter,  6  John.  Ch. 
(N.  Y.)  215. 

See  :  Willis  v.  Astor,  4  Edw.  Ch. 
CN.  Y.)  594  ; 
69 


Whitlock  V.  Dufiield,  1  HofCm. 
Ch.  (N.  Y.)  110  ; 

Piggot  V.  Mason,  1  Paige  Ch.  (N. 
Y.)  412  ; 

Carr  v.  Ellison,  20  Wend.  (N.  Y.) 
173; 

Orton  V.  Noonan,  27  Wis.  572. 

Compare:  Noonan  v.  Orton,  27 
Wis.  310,  311. 
'Phyfe   V.   Warden,   5  Paige  Ch. 
(N.  Y.)  368 ;  s.c  28  Am.  Dec. 
430. 

See :  Mitchell  v.  Reed,  61  N.  Y. 
123,  130,  186  ;  s.c.  19  Am.  Rep. 
252; 

Hasbrook  v.  Paddock,  1  Barb. 
(N.  Y.)  635,  639  ; 

Bennett  v.  Van  Syckel,  4  Duer 
(N.  Y.)  463 ; 

Gibbes  v.  Jenkins,  3  Sandf.  Ch. 
(N.  Y.)  130,  134 ; 

Davis  V.  Gray,  83  U.  S.  (16  Wall.) 
337  ;  bk.  31  L.  ed.  447. 

It  is  said  in  Phyfe  v.  Wardell, 
supra,  that  although,  as  be- 
tween landlord  and  tenant,  the 
complainant  had  no  legal  or 
equitable  right  to  a  renewal,  as 
it  depended  upon  the  mere  vio- 
lation of  his  landlord,  yet,  in 
regard  to  third  persons,  he  had 
an  interest  which  a  court  of 
equity  recognizes  as  a  valuable 
and  vendible  interest.  The 
rule  on  this  subject  is,  that  if  a 
person  who  has  a  particular  or 
special  interest  in  a  lease  ob- 
tains a  renewal  thereof  from 
the  circumstance  of  his  being 
in  possession  as  tenant  or  from 
having  such  particular  inter- 
est, the  renewed  lease  is,  in 
equity,  considered  as  a  mere 
continuation  of  the  original 
lease,  subject  to  the  additional 
charges  upon  the  renewal,  for 
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is  on  the  general  principle  that  interests  in  real  estate 
purely  contingent  may  be  subjects  of  contract  and  equi- 
table cognizance.^ 


the  pui-pose  of  protecting  the 
equitable  rights  of  all  parties 
who  had  any  interest,  either 
legal  or  equitable,  in  the  old 
lease.  This  is  particularly  so 
in  the  case  of  church  leases, 
leases  from  trustees  of  char- 
ities, or  from  other  persons 
where  there  is  but  a  slight 
probability  of  the  renewal  be- 
ing refused,  if  the  tenant  con- 
sents to  pay  the  renewal  fine 
or  the  increased  rent  which  the 
landlord  may  tliink  proper  to 
require. 
The  authorities. — ^The  first  case  on 
this  subject  is  Holt  v.  Holt,  1 
Gas.  in  Ch.  190,  where  the  exec- 
utor having  given  security  for 
the  payment  of  the  legacies, 
took  the  leasehold  estate  to  him- 
self. He  afterwai'ds  obtained 
a  renewal  of  the  lease  upon  the 
payment  of  a  fine,  and  built 
houses  upon  the  premises,  as 
his  own ;  and  Lord  Keeper 
Bridgeman,  assisted  by  Justices 
Twisden  and  Wilde,  and  Barons 
Eaynesford  and  Wydham,  de- 
creed that  the  legatees  should 
have  the  renewed  lease  as  part 
of  the  estate  of  the  testator, 
they  paying  the  fine  upon  the 
renewal  and  the  charges  of  the 
improvements.  The  decision 
in  that  case  was  not  founded 
upon  any  breach  of  trust  on  the 
part  of  the  executor,  for  he  had 
eveiy  reason  to  suppose  himself 
entitled  beneficially  to  the  lease- 
hold premises.  The  other  prop- 
erty, upon  which  the  legacies 
were  also  chargeable,  was 
ample  at  the  time ;  but  a  part 
was  destroyed  by  the  fire  of 
London,  and  the  residue  being 
held  by  a  title  derived  under 
the  Commonwealth,  was  lost  by 
the  restoration  of  Charles  II. 
So  in  the  case  of  Palmer  v. 
Young,   1    Vern.    276,   which 


came  before  Lord  Guilford, 
fourteen  years  afterwards, 
where  a  church  lease  had  been 
granted  to  three  persons,  and 
one  of  them  afterwards  ob- 
tained a  renewal  in  his  own 
name,  it  was  decreed  that  he 
should  hold  it  in  trust  for  the 
benefit  of  all.  These  decisions 
were  followed  by  Lord  King, 
in  Keoch  v.  Sandford,!  Sel.  Cas. 
in  Ch.  61,  about  forty  years 
afterwards ;  and  in  Witter  v. 
Witter,  3  Pr.  Wms.  99,  in  1730. 
Same — Comment. — In  the  first  case 
a  lease  of  the  profits  of  the  Rum- 
ford  market  was  devised  to  a 
trustee  for  the  benefit  of  an  in- 
fant. The  term  being  about  to 
expire,  the  trustee  applied  to 
the  lessor  for  a  renewal,  for  the 
benefit  of  his  cestui  que  ti~ust. 
But  the  trustee  refused  to 
renew,  on  the  ground  that 
from  the  nature  of  the  pi-op- 
erty,  he  could  have  no  rem- 
edy by  distress  ;  and  the  in- 
fant being  incapable  of  secur- 
ing the  rent  by  covenant,  the 
trustee  thereupon  took  a  lease 
to  himself.  And,  upon  a  bill  filed 
by  the  infant,  for  an  assign- 
ment of  the  new  lease,  and  for 
an  account  of  the  profits,  al- 
though there  was  clear  proof  of 
the  refusal  to  renew  for  the 
benefit  of  the  infant,  it  was  de- 
creed that  the  lease  should  be 
assigned  to  the  infant,  that  the 
trustee  should  be  indemnified 
against  the  covenants  contained 
in  the  lease,  and  should  ac- 
count for  the  rents  and  profits 
subsequent  to  the  renewal.  In 
the  last  case,  the  executor,  who 
held  a  lease  in  trust  for  an  in- 
fant, for  a  term  of  years  deter- 
minable on  lives,  being  unable 
to  obtain  a  renewal  for  a  term, 
took  a  new  lease  in  trust,  for 
lives  absolutely  ;  which  was  a 


■  Seymour   v.   Freer,   75   IT.   S.   (8 
WaU.)  202,  314 ;  bk.  19  L.  ed. 
806,  810. 
Citing  :  Armour  v.    Alexander, 


10  Paige  Ch.(N.y.)  571; 
Phyfe  V.  WardeU,  5  Paige  Ch. 
(N.  Y.)  268 ;  s.c.  28  Am.  Dec. 
430. 
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A  decree  for  a  specific  enforcement  of  a  covenant  to 
renew  a  lease  will  not  be  entered  where  the  lessee  is 
insolvent,!  is  guilty  of  fraud,  misrepresentation,  waste, 
or  breach  of  covenant,^  or  is  chargeable  with  laches  in 
demanding  a  renewal,^  though  mere  non-payment  of 
rent  is  no  cause  for  not  renewing  where  the  covenant  is 
independent.*  The  measure  of  damages  for  breach  of 
covenant  to  renew  a  lease  is  the  value  of  the  thing 
lost.s 


descendible  interest,  and  would 
not  at  law  go  to  the  personal 
representative.  And  the  infant 
having  died  under  age,  but 
after  he  was  old  enough  to 
have  disposed  of  his  interest,  by 
•will,  if  the  change  in  the  lease 
had  not  been  made,  it  was  de- 
creed that  his  interest  in  the 
renewed  lease,  coming  in  the 
place  of  the  original  lease, 
should  be  distributed  as  per- 
sonal estate. 

Same — Conflicting  cases — Explana- 
tion.— The  case  of  Mason  ?;.  Day, 
1  Preo.  in  Ch.  319,  and  Piei'son 
V.  Shore,  1  Atk.  480,  although 
they  apparently  conflict  with 
the  other  decisions,  do  not  con- 
flict with  them  in  point  of  fact. 
The  rule  is,  not  that  the  re- 
newed lease  is  to  be  considered 
as  a  continuation  of  the  old  lease 
for  every  purpose,  but  only  so 
far  as  concerns  the  legal  and 
equitable  rights  of  those  who 
had  an  interest  in  the  old  lease. 
And  the  two  last-mentioned 
cases  only  decided  that  the 
heirs  at  law  who  had  no  inter- 
est in  the  original  lease  must 
take  according  to  the  new  lease. 
In  the  recent  report  of  the  case 
of  Pierson  v.  Shore,  taken  from 
the  note-book  of  Lord  Haed- 
wiCKE,  1  "West  711,  the  distinc- 
tion between  that  case  and  the 
case  of  Witter  v.  Witter,  3  Pr. 
Wms.  99,  is  fully  explained. 

Improrement  by  settlers  on  Indian 
lands. — The  good-will  of  the 
state  to  give  the  benefit  of  their 
improvements  to  actual  settlers 
on  Indian  lands  and  the  pre- 
emption right  of  the  purchase  of 
such  lands,  is  said  in  Armour  v. 
Alexander,  10  Paige  Ch.  (N.  Y.) 
571,  to  be  a  fair  subject  of  con- 


tract, upon  the  same  principle 
as  that  in  Phyfe  v.  Wardell,  5 
Paige  Ch.  (N.  Y.)  368;  s.o.  28 
Am.  Dec.  480. 
'  Buckland  v.  Hall,  8  Ves.  92  ;  s.c. 

7  Rev.  Rep.  1. 
'  Behrraan  v.  Barto,  54  Cal.  131  ; 

Bendred  v.  Griffigh,  1  Bro.  P.  C. 
314: 

Hill  V.  Barclay,  18  Ves.  56,  63 ; 
s.c.  11  Rev.  Rep.  147  ; 

Barrow  I'.  Isaacs.  IQ.  B.  417  ;  s.c. 
60  L.  J.  Q.  B.  179 ;  64  L.  T. 
686. 

In  Hill  V.  Barclay,  supra,  the 
court  say  that  relief  against  for- 
feiture of  a  lease  for  breach  of 
covenant  is  not  extended  be- 
yond the  case  of  payment  of 
money,  as  in  the  instance  of 
rent,  to  the  other  covenants  as 
to  repair. 
^  Renoud  v.  Daskam,  34  Conn.  514, 
516; 

Talley  v.  Giles,  29  Ind.  114 ; 

Banks  v.  Haskie,  45  Md.  207. 
■*  Tracv  v.  Albany  Exchange   Co., 
7  isr.  Y.  473 ;  s.c.  57  Am.  Dec. 
538. 
'  Kidd  V.  McCormiok,  83  N.  Y.  391, 
397. 

See  :  Tracy  v.  Albany  Exchange 
Co.,  7  N.  Y.  473  ;  s.c.  57  Am. 
Dec.  538 ; 

Holliday  v.  Marshall,  7  John. 
(N.  Y.)  211 ; 

Robinson  v.  Harman,  1  Exch. 
850; 

Evelyni;.  Raddish,  Holt.  543;  s.c. 
3  Eng.  C.  L.  215  ;  7  Taunt.  411; 
2  Eng.  C.  L.  423. 

Eule  of  damages — New  York  doctrine 
— Mack  V.  PatcMn. — In  Mack  v. 
Patchin,  42  N.  Y.  167,  172  ;  s.c. 
1  Am.  Rep.  506,  Chief  Justice 
Earl  says  that  in  this  case  the 
lessor  is  liable  to  the  lessee  for 
the  loss  of  the  bargain,  under 
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COVENANT  AGAINST  INCUMBRANCES.       [Book  III. 


Sec.  1229.  Same  —  Same  —  Covenant  against  incum- 
brances.—One  of  the  usual  and  important  covenants,  espe- 
cially in  long  term  and  perpetual  leases,  is  a  covenant 
against  incumbrances.  The  object  of  this  covenant  is 
to  secure  against  those  rights  to,  or  interests  in,  the 
land  granted  which  may  subsist  in  a  third  person  at  the 
time  of  the  demise,  to  the  diminution  of  the  value  of  the 
estate.^  On  general  principle  every  right  to,  or  interest 
in,  the  land  granted,  to  the  diminution  of  the  value  of 
the  land,  but  consistent  with  the  passing  of  the  estate 
granted,  and  existing  at  the  time  of  the  demise,  must 
be  deemed  in  law  an  incumbrance.^  A  covenant 
against  incumbrances  does  not,  as  a  general  rule,  run 
with  the  land,^  for  the  reason  that  if  there  be  an  incum- 
brance, the  covenant  is  broken  as  soon  as  made.* 


rules  analogous  to  those  pay- 
able in  the  lease  of  personal 

property. 
Citing:  Bush  v.  Cole,  28  N.  Y. 

261 ;  s.c.  84  Am.  Deo.  343  ; 
Grant  v.  Tallman,  20  N.  Y.  191 ; 

s.c.  75  Am.  Dec.  884  ; 
Conger  v.  Weaver,  20  N.  Y.  140  ; 

s.c.  65  Am.  Dec.  528  ; 
Trull  V.  Granger,  8  N.  Y.  115  ; 
Tracy  v.  Albany  Exchange  Co. , 

7  N.   Y.  472 ;  s.c.  57  Am.  Dec. 

538; 
Brinckerhoff  v.  Phelps,  24  Barb. 

(N.  Y.)  100  ; 
Chatteron  u.Fox;5  Duer  (N.Y.)64; 
Dean  v.  Eoesler,  1  Hilt.  (N.  Y.) 

420; 
Driggs  V.  Dwight,  17  Wend.  (N.  Y.) 

71  ;  s.c.  31  Am.  Dec.  283  ; 
Lock  V.  Turze,  L.  R.  1  C.  P.  441 ; 
Engle  V.  Fitch,  L.  R.  3  Q.  B.  314. 
'  Cary  v.  Daniels,  49  Mass.  (8  Met.) 

466,  482  ;  s.c.  22  Am.  Dec.  532  ; 
Prescott  V.  Trueman,  4  Mass.  627, 

629  ;  s.c.  3  Am.  Dec.  246  ; 
Chapman  v.  Kendall,  7  Neb.  899. 
'  See  :  Bronson  v.  CoflELn,  108  Mass. 

175,  180 ;  s.c.  11  Am.  Rep.  335, 

aflf'd  118  Mass.  158  ; 
Shearer  v.  Ranger,  39  Mass.   (22 

Pick.)  447,  448 ; 
Prescott  V.  Trueman,  4  Mass.  627, 

629  ;  s.c.  3  Am.  Dec.  246. 
Incumbrance — A  paramount  right  to 

the  lands  in  the  heirs  of  the 

gi'antee  at  the  time  of  the  grant 

is  an  incumbrance  on  the  land 


granted,   although  perhaps  it 

may  never  be  enforced  against 

the  grantee. 
Bronson  xi.  Coffin,  108  Mass.  175, 

180;  s.c.  11  Am.  Rep.  335,  aff'd 

118  Mass.  158 ; 
Shearer  v.  Ranger,  39  Mass.  (23 

Pick.)  447,  448  ; 
Prescott  V.  Trueman,  4  Mass.  627, 

629 ;  s.c.  3  Am.  Deo.  246. 
Same — An  inchoate  right  of  dower  is 

an    existing   incumbrance   on 

the  land,  within  the  meaning 

of  a  covenant  against  incum- 
brance. 
Shearer  v.  Ranger,  39  Mass.  (23 

Pick.)  447,  448 ; 
Porter  v.  Noyes,  2  Me.  (3  Greenl.) 

27  ;  s.c.  11  Am.  Dec.  30 ; 
Jones  V.  Gardner,  10  John.  (N. 

Y.)  266. 
See  :  Harrington  v.  Murphv,  109 

Mass.  299  ; 
Bigelov?  V.  Hubbard,   97    Mass. 

195, 198 ; 
Jackson  v.  Farmers'  Mutual  Fire 

Insurance  Company,  71  Mass. 

(5  Gray)  52,  56  ; 
Jenks  V.  Ward,  45  Mass.  (4  Met.) 

404,  412 ; 
Post,  §  1230. 
Compare:  Powell  v.  Monson  & 

Brimfield  Manfg.   Co.,  3  Mas. 

C.  C.  847  ;  s.c.  Fed.  Cas.  No. 

11357. 
3  See  :  Ante,  §  1218. 
■*  Clark  V.  Swift,  44  Mass.  (8  Met.) 

890,  392. 


Chap.  XX.  §  1230.]    "WHEN  COVENANT  BROKEN. 
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Sec.  1230.  Same— Same— Same— When  covenant  is  broken 
—Damages  for  breach.— A  covenant  against  incumbrances 
is  broken  by  the  existence  of  any  charge  constituting  a 
hen  upon  the  estate  and  enforcible  against  it  ;  ^  such  as 
an  attachment  upon  the  land  ;  ^  a  judgment  lien  ;  ^  a 
right  of  dower,*  although  merely  inchoate ;  ^  a  lien  for 


See :  Mitchell  v.  'Warner,  5  Conn. 
497; 

Fogg  V.  Price,  145  Mass.  513,  516  ; 
s.o.  14  N.  E.  Rep.  741 ; 

Carter  v.  Peak,  138  Mass.  439, 
440; 

Harrington  v.  Murphy,  109  Mass. 
299; 

Bronson  v.  CoflSn.  108  Mass.  175, 
188  ;  s.c.  11  Am.  Rep.  335,  afE'd 
118  Mass.  158  ; 

Thayer  v.  Clemence,  39  Mass.  (23 
Pick.)  493,  494 ; 

Prescott  V.  Trueman,  4  Mass.  627, 
629 ;  s.c.  3  Am.  Dec.  246  ; 

Garrison  v.  Sandford,  13  N.  J.  L. 
(7  Halst.)  261  ; 

Chapman  v.  Holmes,  10  N.  J.  L. 
(0  Halst.)  20  ; 

Kane  v.  Sanger,  14  John.  (N.  Y.) 
89; 

Hamilton  v.  "Wilson,  4  John.  (N. 
Y.)  73  ;  s.c.  4  Am.  Dec.  253  ; 

Greenby  v.  "Wilcocks,  3  John.  (N. 
Y.)  1 ;  s.c.  3  Am.  Dec.  379  ; 

Cathcart  v.  Bowman,  5  Pa.  St. 
817; 

Garfield  v.  "Williams,  3  Vt.  327. 
'  Holman  v.   Creagmiles,   14  Ind. 

177. 
'  Kelsey  v.  Remer,  43  Conn.  139  ; 
S.C.  31  Am.  Rep.  638  ; 

Norton  v.  Babcock,  43  Mass.  (3 
Met.)  510  ; 

Harlow  v.  Thomas,  33  Mass.  (15 
Pick.)  69, 

Second  attachment. — In  the  case  of 
Norton  v.  Babcock,  43  Mass.  (3 
Met.)  510,  the  court  hold  that 
a  second  attachment  of  a  debt- 
or's right,  title,  and  interest  in 
land  is  an  attachment  of  his 
right  of  redeeming  it  from  the 
first  attaching  creditor  to  whom 
it  may  afterwards  be  set  off  on 
execution,  and  is  an  incum- 
brance on  the  land  from  the 
time  it  is  made. 

See :  Gardner  v.  Barnes,  106 
Mass.  505 ; 

Sanborn  v.  Chamberlin,  101  Mass. 
409. 


3  Smith  V.  McCampbell,  1  Blackf. 

(Ind.)  100  ; 
Jenkins  v.  Hopkins,  25  Mass.  (8 

Pick.)  346. 
See  :  Holman  v.  Creagmiles,  14 

Ind.  177  ; 
Hall  V.  Dean,  13  John.  (N.   Y.) 

105. 
••  Runnels  v.  Webber,  59  Me.  488  ; 
Harrington  v.  Murphy,  109  Mass. 

299; 
Bigelow  V.   Hubbard,   97    Mass. 

195; 
Jones  V.  Gardner,  10  John.  (N. 

Y.)  266,  367. 
6  Runnels  v.  Webber,  59  Me.  488  ; 
Given  V.  Marr,  28  Me.  313  ; 
Porter  v.  Noyes,  2  Me.  (3  Greenl.) 

33;  s.o.  11  Am.  Dec.  80  ; 
Harrington  v.  Murphy,  109  Mass. 

399; 
Bigelow  V.   Hubbard,   97    Mass. 

195; 
Jenks  V.  Ward,  45  Mass.  (4  Met.) 

413; 
Shearer  v.  Ranger,  89  Mass.  (23 

Pick.)  447  ; 
Greenwood  v.  Ligon,  18  Miss.  (10 

Smed.  &  M.)  615  ;  s.c.  48  Am. 

Dec.  775  ; 
Henderson  v.  Henderson,  13  Mo. 

151   1.53  * 
Russ  v.  Perry,  49  N.  H.  547,  550  ; 
Fletcher  v.  State  Bank,  37  N.  H. 

369; 
Fitts  V.  Hoitt,  17  N.  H.  530  ; 
Heimburg  v.   Ismay,   35  N.   Y. 

Supr.  Ct.  35  ; 
Holmes  v.  Holmes,  13  Barb.  (N. 

Y.)  137  ; 
Bitner  v.  Brough,  11  Pa.  St.  127. 
See  :  Ante.  §  914. 
A  dlctmn  of  Justice  Story  in  Powell 

V.  Monson  &  Brimfield  Manfg. 

Co.,  8  Mas.  C.  C.  355  ;  s.c.  Fed. 

Cas.  No.  11357,  maintains  tliat 

a    covenant    against    incum- 
brances is  not   broken  by  the 

existence  of  an  inchoate  right 

of  dower  in  the  premises.     He 

says  :  "  A  possibility  of  dowers 

is  not,  within  the  sense  of  the 
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DAMAGES  FOR  BREACH. 


[Book  III. 


taxes  ;  ^  an  outstanding  life  estate  or  term  for  years  ;  ^ 
an  outstanding  mortgage  or  deed  of  trust  in  the  nature 
of  a  mortgage,  ^  where  it  is  other  than  such  as  the  lessee 
is  bound  to  pay  ;*  and  an  outstanding  paramount 
title.  ^  Where  the  incumbrance  on  the  land  is  a  para- 
mount title,  such  as  the  right  of  redemption,  which  ex- 
poses the  grantee  to  a  loss  of  his  whole  estate  by  evic- 
tion, the  general  rule  is  that  the  lessee  will  be  entitled  to 
recover  from  the  lessor  the  sum  which  he  fairly  pays  to 
extinguish  such  incumbrance,®  unless  that  sum  exceeds 


covenant,  an  incumbrance,  for 
that  means  a  settled,  fixed  in- 
cumbrance." 

Same — Illinois  doctrine. — Upon  the 
autliority  of  tliis  dictum  of  Jus- 
tice Stoey,  the  Supreme  Court 
of  Illinois,  in  the  case  of  Bost- 
wick  V.  Williams,  36  111.  C5  ; 
s.c.  85  Am.  Dec.  385,  exijressly 
adjudged  that  such  a  right  is 
not  an  incumbrance.  The 
contrary  doctrine,  however,  as 
given  in  the  text,  is  now  well 
settled. 

On  failTire  of  consideration  it  would 
seem  that  a  purchaser  of  land 
who  had  accepted  a  deed  con- 
taining a  covenant  against  in- 
cumbrances cannot  set  up  an 
existing  inchoate  right  of  dower 
as  a  failure  of  consideration  in 
an  action  against  him  on  a  note 
given  for  the  purchase-money. 

Smith'  V.  Aokerman,  5  Blackf. 
(Ind.)  541,  543  ; 

Whisler  v.  Hicks,  5  Blackf.  (Ind.) 
100  ;  s.o.  33  Am.  Dec.  454  ; 

Jones  V.   Gardner,  10  John.  (N. 

Y.)  266. 
See :    Ghenny   v.   City    National 
Banli,  77  111.  563  ; 

Richard  v.  Bent,  59  III.  38  ; 

Curtis  V.  Deering,  12  Me.  (3  Fairf .) 
499; 

Davis  V.  Bean,  114  Mass.  358  ; 

Hill  V.  Bacon,  110  Mass.  387,  388  ; 

Cochran  v.  Cruild,  106  Mass.  39  ; 
s.c.  8  Am.  Rep.  296  ; 

Long  V.  Moler,  5  Ohio  St.  271 ; 

Mitchel  V.  Phillsbury,  5  Wis.  407. 

Incnmferance — Whether  taxes  assessed, 
after  a  conveyance,  but  on  a  list 
existing  at  the  time  thereof, 
constitutes  an  incumbrance, 
lias  been  questioned. 

See  :  Blossom  v.  Van  Court,  34 


Mo.  390,  394 ;  s.o.  86  Am.  Dec. 
114; 

Rundell  v.  Lakey,  40  N.  Y.  513  ; 

Pierce  v.  Brew,  43  Vt.  293. 

In  Hill  V.  Bacon,  110  Mass.  387, 
the  grantor  of  a  deed  with  cov- 
enant of  wan-anty,  dated  April 
30,  was  in  possession  of  the  land 
conveyed  till  one  o'clock  in  the 
afternoon  of  May  1,  when  he 
executed  and  delivered  the 
deed,  and  the  grantee  immedi- 
ately took  possession.  The  tax 
on  the  land  for  the  year  begin- 
ning May  1  was  assessed  to  the 
grantor,  who  did  not  pay  it, 
and  the  land  was  sold  for  such 
non-payment.  The  coiirt  held 
that  there  was  a  breach  of  the 
covenant. 
'  Van  Wagner  v.  Van  Nostrand,  19 
Iowa  433  ; 

Grice  v.  Scarborough,  3  Speers 
(S.  C.)  L.  649  ;  s.c.  42  Am.  Dec. 
391. 
«  Brooks  V.  Moody,  25  Ark.  453 ; 

Bean  v.  Mayo,  5  Me.  (5  Greenl.) 
94. 

EquitaWe  claim — In  Illinois  it  is  said 
to  be  otherwise  as  to  an  equi- 
table claim  to  land. 

Marple  v.  Scott,  41  111.  50. 
^  Freeman  v.  Foster,  65  Me.  508  ; 

Kinnear  v.  Lowell,  34  Me.  299  ; 

Estabrook  v.  Smith,  73  Mass.  (6 
Gray)  573. 
°  Bronson  v.  Coffin,  108  Mass.  175, 
180  ;  s.o.  11  Am.  Rep.  335  ; 

Shearer  v.  Ranger,  39  Mass.  (22 
Pick.)  447,  448  ; 

Prescotti).  Trueman,  4  Mass.  627  ; 
s.c.  3  Am.  Dec.  246. 
«  Norton  v.  Babcock,  43  Mass.   (3 
Met.)  510. 

See  :  Smith  v,  Carnev,  137  Mass. 
179,  183 ; 


Chap.  XX.  §  1231.]    FURTHER  ASSURANCE. 


1095 


the  whole  vahie  of  the  estate,  in  which  case  the  measure 
of  damages  is  the  true  value  of  the  estate  only.^  Where 
the  paramount  title  has  not  been  extinguished  by  pay- 
ment and  the  lessee  is  evicted,  the  measure  of  damages 
will  be  the  value  of  the  estate  at  the  time  of  the  evic- 
tion, including  therein  the  value  of  the  improvements 
which  the  evicted  lessee  has  made  upon  the  land.^ 

Sec.  1231.  Same— Same— Covenant  for  further  assurance.— 
Another  of  the  important  covenants  usually  introduced 
into  a  lease  for  years  is  a  covenant  for  further  assurance, 
in  which  the  covenantor  undertakes  to  do  such  reasonable 
acts,  in  addition  to  those  already  performed,  as  may  be 
necessary  for  the  completion  of  the  transfer  made,  or  in- 
tended to  be  made,  at  the  requirement  of  the  covenantee. 
This  covenant  has  relation  both  to  the  title  of  the  lessor 
and  to  the  instrument  of  conveyance  to  the  lessee,  operat- 


Johnson  v.  Collins,  116  Mass.  392, 
394; 

Harrington  v.  Murphy,  109  Mass. 
299,  300  ; 

Brooks  V.  Moody,  37  Mass.  (20 
Pick.)  474,  476  ; 

Harlow  v.  Thomas,  32  Mass.  (15 
Pick.)  66,  68  ; 

Leffingwell  v.  Elliott,  27  Mass. 
(10  Pick.)  204; 

Prescott  V.  Trueman,  4  Mass.  627 ; 
s.c.  3  Am.  Dec,  246. 

Damages — Amount  expended. — It  is 
said  in  Harrington  v.  Mui-phy, 
109  Mass.  300,  that  if  the  gran- 
tee extinguishes  a  paramount 
right  at  a  fair  and  reasonable 
price  he  may  recover  the 
price  in  an  action  on  his  cove- 
nant. The  court  say  in  Smith 
V.  Carney,  127  Mass.  179,  182, 
that  the  amount  -which  the  les- 
see may  recover  is  the  fair  and 
reasonable  amount  expended 
in  good  faith. 

Citing  :  Farnum  v.  Peterson,  111 
Mass.  148. 

Same — Nominal  damages  only  will 
be  allowed  where  the  incum- 
brance has  worked  no  disturb- 
ance, and  has  not  been  extin- 
guished. 

Smith  V.  Carney,  127  Mass.  179, 
182; 

Harrington  v.  Murphy,  109  Mass. 
239,  300 ; 


Tufts  V.  Adams,  25  Mass.  (8  Pick.) 
547; 

Prescott  V.  Trueman,  4  Mass.  627  ; 
s.c.  3  Am.  Dec.  246. 

See  :  Briggs  v.  Morse,  42  Conn. 
258,  260. 
■  Smith  V.  Carney,  127  Mass.  179, 
183; 

Johnson    v.   Collins,    116    Mass. 
392; 

Harringtons.  Murphy,  109  Mass. 
299  ; 

Norton  v.  Babcock,  43  Mass.   (3 
Met.)  510. 
^  Cecconi  v.  Eodden,  147  Mass.  164, 
170. 

See  :  White  v.  Whitney,  44  Mass. 
(3  Met.)  81,  89  ; 

Norton  v.  Babcock,  43  Mass.  (3 
Pick.)  510,  518  ; 

Gore  V.  Brazier,  3  Mass.  523,  543  ; 
s.c.  3  Am.  Dec.  182. 

Damages — AVhere  the  incumbrance 
cannot  be  removed,  the  measure 
of  damages  is  a  just  compensa- 
tion for  the  direct  injuries  re- 
sulting from  it. 

Harrington  v.  Murphy,  109  Mass. 
399,  300 ; 

Wetherbee  v.  Bennett,  84  Mass. 
(2  Allen)  428  : 

Batohelder  v.  Sturgis,  57  Mass. 
(3  Gush.)  201  ; 

Harlow  v.  Thomas,  32  Mass.  (15 
Pick.)  66  ; 

Chapel  V.  Bull,  17  Mass.  213. 
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ing  as  well  to  secure  the  performance  of  all  acts  for  sup- 
plying any  defect  in  the  former,  as  well  as  to  remove  all 
objections  to  the  suflSciency  and  security  of  the  latter,^ 
and  is  a  covenant  which  runs  with  the  land.^  When  such 
a  covenant  is  inserted  in  a  lease  it  is  resorted  to  rather  as 
a  means  of  enforcing  a  specific  performance  of  the  lessor's 
agreement  to  make  a  good  title,  than  as  a  ground  for  a 
suit  at  law  for  its  breach  ;  and  may  be  enforced  either  by 
a  bill  in  equity  for  specific  performance  or  an  action  at 
law  to  recover  damages  for  breach  of  the  covenant.  This 
is  a  covenant  seldom  found  in  leases  in  this  country. 

Sec.  1232.  Same— On  part  of  lessee.— The  usual  covenants 
on  the  part  of  the  lessee  are  to  pay  rent,  to  pay  taxes,  to 
insure  the  premises,  not  to  assign  or  underlet  without 
leave,  ^  not  to  carry  on  an  offensive  trade,  and  to  deliver 


1  Lamb  v.  Burbank,  1  Sawy.  C.  C. 

237  ;  s.c.  Fed.  Cas.  No.  8012. 

2  Colby  V.  Osgood,  29  Barb.  (N.  Y.) 

339. 
2  "Usual  covenants" — English  rule — 
Hodgkinson  V.  Crowe. — In  the  case 
of  Hampshii-e  v.  Wiokins,  38  L. 
T.  N.  S.  408,  the  question  as  to 
what  are  "  usual  covenants " 
in  a  lease  came  before  the  Eng- 
lish High  Court  of  Justice  in  a 
case  where  the  defendant  had 
entered  into  an  agreement  to 
take  a  lease  for  a  dwelling- 
house,  to  contain  "  the  usnal 
covenants  and  provisos."  The 
lease  tendered  to  the  defendant 
contained  a  covenant  that  the 
lessee  would  not,  without  the 
lessor's  consent,  "  assign,  un- 
derlet, or  part  with  the  prem- 
ises." The  court  held  that  a 
covenant  not  to  assign  was  not 
a  -"usual  covenant."  The 
Master  of  the  Rolls  said : 
"This  was  decided  by  Lord 
THUKLOwin  Henderson  v.  Hay, 
8  Brown  C.  C.  633  ;  by  Lord 
EtDON  in  Church  v.  Brown,  15 
Ves.  258  ;  s.c.  10  Rev.  Rep.  74  ; 
and  more  recently  by  the  Court 
of  Appeals  in  Hodgkinson  v. 
Crowe,  L.  R.  10  Ch.  632  ;  s.c. 
14  Moak's  Eng.  Rep.  823  ;  33 
L.  T.  N.  S.  388,  and  by  Bacon, 
V.  C,  in  the  same  case,  L.  R.  19 
Eq.    593  ;    s.c.    33    L.  T.  N.  S. 


133,  so  that  it  cannot  now  be 
fairly  disputed." 
Same  —  Lord  EomiUy's  view  — 
Haines  v.  Burnett. — "It  is  true 
that  a  contrary  decision  of 
Romilly  was  cited — Haines  v. 
Burnett,  37  Beav.  500  ;  s.c.  39 
L.  J.  Ch.  289  ;  5  Jur.  N.  S.  1379 ; 
1  L.  T.  18,— but  that  case 
appears  to  me  to  be  opposed 
both  to  principle  and  authority, 
and  it  must  now  be  treated  as 
distinctly  overruled  by  Hodg- 
kinson V.  Crowe.  In  Haines  v. 
Burnett,  Lord  Romilly,  with- 
out any  special  provision  hav- 
ing been  made  in  the  contract 
to  that  effect,  held  that  a 
covenant  should  be  inserted 
making  the  lease  determinable 
on  the  bankruptcy  of  the  lessee 
or  on  his  making  any  arrange- 
ment for  the  bene'fit  of  his 
creditors.  That  was,  in  fact, 
nothing  less  than  a  variation  of 
the  contract.  I  cannot  see  any 
reason  for  holding  such  a  cov- 
enant to  be  usual,  and  it  is 
rather  difficult,  in  looking  at 
the  case,  to  understand  how  it 
was  decided.  Lord  Romilly 
seems  to  have  thought  that,  in 
considering  general  covenants 
and  all  such  other  covenants 
as  are  usually  inserted  in  leases 
of  property  of  a  similar  de- 
scription, some  regard  might  be 
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up  the  premises  and  fixtures  in  good  repair  at  the  end  of 
the  term.  Many  of  these  covenants  on  the  part  of  the 
lessee  correspond  to  those  on  the  part  of  the  lessor  above 
noticed.  Thus  the  lessee  may  expressly  covenant  to  keep 
the  premises  in  repair,  and  whether  he  does  or  does  not 
he  is  obliged  by  law  to  make  tenant's  repairs,  and  to  keep 
the  leased  premises  wind  and  water  tight.  ^    On  the  part 


had  to  the  peculiar  nature  and 
tenure  of  the  property ;  but  I 
cannot  find  any  evidence  on 
that  point  mentioned  in  that 
report,  and  it  would  seem  that 
the  judge,  from  his  view  of  the 
nature  of  the  property,  inserted 
the  clause.  But  wlien  we  look 
at  the  reasoning  of  Bacon,  V. 
C,  in  Hodgkinson  ■;;.  Crowe,  I 
think  it  is  conclusive  against 
any  judge  being  allowed  to  say 
from  his  own  view  that  such  a 
covenant  ought  to  be  intro- 
duced." 

See :  In  re  Lander  Contract,  3 
Ch.  41 ;  s.c.  61  L.  J.  Ch.  707  ; 
67  L.  T.  521 ; 

Hampshire  v.  Wickins,  7  Ch. 
Div.  555,  560;  s.c.  23  Moak's 
Eng.  Rep.  708,  711. 

Same — lord  Eldon's  view — Chnrch 
T.  Brown. — In  Church  u.  Brown, 
15  Ves.  258  ;  s.c.  10  Rev.  Rep. 
74,  Lord  Eldon  says  :  "  Before 
the  case  of  Henderson  v.  Hay, 
15  Ves.  264,  therefore,  upon  an 
agreement  to  grant  a  lease 
with  nothing  more  than  '  pro- 
per covenants,'  I  should  have 
said  they  were  to  be  such  cov- 
enants as  were  just  as  well 
known  in  such  leases  as  the 
usual  covenants  under  an 
agreement  to  convey  an  estate, 
and  though  the  word  '  inci- 
dental' is  not  very  precise,  I 
conceive  Lord  Thurlow's  mean- 
ing to  have  been  that  the  party 
had  a  right  to  those  covenants 
that  would  be  inserted  in  the 
execution  of  an  agreement  for 
a  lease  arising  out  of  the  gene- 
ral weU-known  practice  as  to 
such  leases,  and  not  contra- 
dicting the  incidents  of  the 
estate  belonging  to  alessee,  one 
of  which  is  the  right  to  have 
the  estate  without  restraint 
beyond  what  is  imposed  upon 
it  by  operation  of  law,  unless 


there  is  an  express  contract  for 
more." 
Same — Same — Rule  of  property. — 
Lord  Eldon  says  that ' '  the  saf- 
est rule  for  property  is  that  a 
person  shall  be  taken  to  grant 
the  interest  in  an  estate  which 
he  pi'oposes  to  convey,  or  the 
lease  he  proposes  to  make,  and 
that  nothing  which  flows  out 
of  that  interest  as  an  incident 
is  to  be  done  away  by  loose  ex- 
pressions to  be  construed  by 
facts  more  loose,  that  it  is 
upon  the  party  who  has  fore- 
borne  to  insert  a  covenant  for 
his  own  benefit  to  show  his 
title  to  it,  and  that  it  is  safer  to 
require  the  lessor  to  protect 
himself  by  express  stipulation 
than  for  courts  of  equity  to 
hold  that  contracting  parties 
shall  insert,  not  restraints  ex- 
pressed by  tlie  contract  or 
implied  by  law.  but  such,  more 
or  less  in  number,  as  individual 
conveyancers  shall  from  day  to 
day  prescribe  as  proper  to  be 
imposed  upon  the  lessee,  and 
that  all  those  restraints  so  im- 
posed from  time  to  time  are  to 
he  introduced  as  the  aggregate 
of  the  agreement." 

Church  V.   Brown,  15  Ves.  258, 
268  :  s.c.  10  Rev.  Rep.  74. 
'  Thorndike  v.  Burrage,  111  Mass. 
531; 

lSoh.onPers.Prop.(2d  ed.),  §  31. 

Waste  on  the  p:;rt  of  a  tenant, 
whether  permissive  or  voluntary, 
will  not  be  tolerated  ;  yet  the 
term  "good  repair"  is  a  rela- 
tive one,  and  necessarily  de- 
pends upon  the  age  of  the 
building,  the  purpose  for  which 
it  is  leased  and  occupied,  and 
the  like. 

Hart  V.  Windsor,  12  Mees.  &  W. 
77. 

See  :  Makin  v.  Watkinson,  L.  R. 
6  Ex.  25. 
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of  the  lessee  there  are  several  implied  covenants,  such  as 
to  pay  rent,^  to  make  tenantable  repairs,  and  to  use  the 
premises  in  a  proper  and  tenant-like  manner  ;  ^  and  the 
words  "yielding  and  paying"  a  stipulated  sum  raise  a 
covenant  to  pay  rent.^  In  a  parol  demise  of  land  there 
is  an  implied  covenant  on  the  part  of  the  lessee  that  at 
the  expiration  of  the  tenancy  he  will  deliver  up  vacant 
possession  of  the  premises  to  the  landlord.*  It  is  the  usual 
practice  to  fix  the  liability  of  the  lessee  to  repair  by  an 
express  covenant.^  Such  a  covenant,  however,  merely 
binds  him  to  see  that  the  premises  do  not  suffer  greater 
injury  than  the  usual  operation  of  nature  will  cause  to 
buildings  of  the  age  and  condition  of  those  on  the  de- 
mised premises  ;  but  an  express  and  unconditional  cove- 
nant to  repair  and  keep  in  repair  will  bind  the  lessee  to 
rebuild  in  case  of  destruction  by  fire  or  other  accident ;  ® 


'  Lynch  v.  Onondaga  Salt  Co.,  64 
Barb.  (N.  Y.)  558  ; 
Van    Rensselaer    v.    Smith,    27 

Barb.  (N.  Y.)  104 ; 
Kimpton  v.  Walker,  9  Vt.   191, 
198. 
^  Nave  V.  Berry,  23  Ala.  383  ; 
Lynch  v.  Onondaga  Salt  Co,,  64 
Barb.  (N.  Y.)  558. 
^  Van  Rensselaer  v.  Smith,  37  Barb. 
(N.  Y.)104; 
Wolveridge  v.  Stewart,  3  Tyrw. 

087;  s.c.  1  Cromp.  &  M.  664; 
Iggulden  V.  May,  9  Ves.  330. 
■*  Henderson  v.  Squire,  L.  R.  4  Q.  B. 
170;  s.c.  38  L.  J.  Q.  B.  73;  19 
L.  T.  601  ;  17  W.  R.  519. 
5  Stanley  v.  Towgood,  3  Bing.  N.  C. 
4;  s.c.  32  Eng.  C.  L.  13  ; 
Gutteridge  v.  Munyard,  7  Car.  & 
P.  139  ;  s.c.  33  Eng.  C.  L.  534. 
'  Phillips  V.  Stevens,  16  Mass.  338  ; 
Levy  V.  Dyess,  51  Miss.  501;  s.c. 

3  Cent.  L.  J.  331  ; 
Abby  V.   Billups,   35  Miss.   618; 

s.c.  73  Am.  Dec.  143  ; 
Linn  v.  Ross,  10  Ohio  413;  s.c.  36 

Am.  Dec.  95; 
Hoy  V.  Holt,  91  Pa.  St.  88:  s.c. 

36  Am.  Rep.  659  ; 
Scott  V.  Scott,  18  Gratt.  (Va.)  150, 

166; 
Ross    V.    Overton,   3  Call  (Va.) 

309;  s.c.  2  Am.  Deo.  553; 
Schmidt  v.  Pettit,  1  McAr.  D.  C. 
179; 


Digby  V.  Atkinson,  4  Camp.  275  ; 

Monks  V.  Noyes,  1  Car.  &  P.  365  ; 
s.c.  13  Eng.  C.  L.  159  ; 

Brecknock  v.  Pritchard,  6  Durnf. 
&  E.  (6  T.  R.)  750  ;  s.c.  3  Rev. 
Rep.  335  ; 

Bullock  V.  Dommitt,  6  Durnf.  & 
E.  (6  T.  R.)  650  ;  s.c.  3  Rev. 
Rep.  300  ; 

Leeds  v.  Cheetham,  1  Sim.  146. 

Destruction  of  premises  by  fire,  and 
that  the  landlord  has  received 
the  insurance  money,  is  no 
defense  to  the  claim  for  rent. 

Hoy  V.  Holt,  91  Pa.  St.  88  ;  s.c. 
36  Am.  Deo.  659. 

See  :  Bussman  v.  Ganster,  73  Pa. 
St.  385  ; 

Dyer  v.  Wightman,  66  Pa.  St. 
435,  427  ; 

Fisher  v.  Milliken,  8  Pa.  St.  Ill, 
132; 

Magaw  V.  Lambert,  3  Pa.  St.  444. 

Same — Rule  as  to  payment. — In  the 
case  of  Scott  v.  Scott,  18  Gratt. 
(Va.)  166,  the  court  say  that 
the  rule  as  to  covenants,  "to 
pay  in  case  of  destruction,  has 
stood  the  test  of  time  and  in- 
novation in  England,  and  re- 
mains, I  believe,  to  this  day 
the  law  of  that  countiy.  How- 
ever it  may  have  been  changed 
and  modified  by  adjudication  or 
legislation  in  some  of  our  sister 
states,  if  such  be   the  fact,  it 
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the  word  "repair  "  being  held  equivalent  to  ''  rebuild."^ 
The  generally  accepted  rule  is  that  an  express  covenant 
to  repair  binds  the  lessee  to  make  good  any  injury  which 
human  power  can  remedy,  even  though  caused  by  storm, 
flood,  fire,  inevitable  accident,  or  the  act  of  a  stranger.^ 
An  exception,  in  a  covenant  to  repair,  of  "  damage  by 
the  elements  or  the  act  of  God,"  will  include  only  those 
damages  to  which  human  agency  in  no  way  contrib- 
uted.^ 

Sec.  1233.  Same— Same— Covenant  to  pay  rent.— A  cove- 
nant to  pay  rent  is  necessarily  implied  from  the  nature 
of  the  relation  of  a  tenancy  for  years,  and  the  reserva- 
tion in  the  lease  of  a  stipulated  sum.*  Such  implied 
covenant  is  separate  and  distinct  from  any  express  cove- 
nants contained  in  the  lease.^    In  the  absence  of  an  ex- 


has  been  and  yet  is  the  settled 
and  approved  law  of  our  state. 
In  Ross  V.  Overton,  3  Call  (Va.) 
309  ;  s.c.  2  Am.  Dec.  552,  the 
lessee  of  a  mill  having  cove- 
nanted in  addition  to  the  rents 
reserved  to  make  certain  im- 
provements and  deliver  the 
mill  with  such  improvements 
at  the  end  of  his  term  in  proper 
tenantable  repair,  and  the  mill 
during  the  lease  having  been 
destroyed  by  the  ice,  three 
arbitrators,  to  whom  the  mat- 
ter was  referred,  awarded  that 
the  lessee  should  pay  the  rent, 
notwithstanding  the  destruc- 
tion of  the  mill,  and  should 
perform  the  other  covenants 
contained  in  the  lease,  and  the 
Court  of  Appeals  expressed  an 
opinion  that  the  arbitrators  did 
not  mistake  the  law." 

See  :   Maggart  v.  Hausbarger,  8 
Leigh  (Va.)  536. 
'  Fowler  V.  Payne,  49  Miss.  33. 
'  Leavitt  v.  Fletcher,  92  Mass.  (10 
Allen)  119  ; 

Levy  V.  Dyess,  51  Miss.  501;  s.c. 
3  Cent.  L.  J.  221. 

See  :  Wells  v.  Calnan,  107  Mass. 
514,  518  ;  s.c.  9  Am.  Rep.  65 ; 

Kramer    v.    Cook,   73    Mass.    (7 
Gray)  550 ; 

Bigelow  V.  Collamore,  59  Mass. 
(5  Gush.)  226,  231; 

Phillips  V.  Stevens,  16  Mass.  238  ; 

Fowler  v.  Bott,  6  Mass.  63  ; 


Allen  V.  Culver,  3  Den.  (N.  Y.) 

284,  294; 
Dermott  v.  Jones,  69    U.   S.   (3 

Wall.)  7;  bk.  17  L.  ed.  764; 
Paradine  v.  Jane,  Aleyn  27  ;  s.c. 

Style  47  ; 
Bullock  V.  Dommitt,  6  Durnf .  & 

E.  (6  T.  R.)  650;   s.c.   3  Rev. 

Rep.  300 ; 
Green  v.  Eales,  5  Q.  B.  255 ;  s.c. 

1  Gale  &  D.  468  ; 
Compton  V.  Allen,  Style  163. 
3  Polack  V.  Pioche,  35  Cal.  416  ;  s.c. 

95  Am.  Dec.  liS. 
See  :  Turner  v.  Tuolumne  Water 

Co.,  25  Cal.  397,403; 
Fish  V.  Chapman,  2  Ga.  349;    s.c. 

46  Am.  Deo.  393  ; 
Fergusson  v.   Brent,   12  Md.  9 ; 

s.c.  71  Am.  Dec.  582  ; 
Michaels  v.  New  York  Cent.  R. 

Co.,  30  N.  Y.  564  ;  s.c.  86  Am. 

Dec.  415  ; 
Merritt  v.  Earle,  29  N.  Y.   115  ; 

s.c.  86  Am.  Dec.  292  ; 
McArthur    v.   Sears,  21    Wend. 

(N.  Y.)  190  ; 
Ewart  V.  Street,  3  Bail.  (S.  C.)  L. 

157; 
Forward  v.  Pittard,  1  Durnf.  & 

E.  (1  T.  R.)  27  ;  s.c.  1  Rev.  Rep. 

142. 
■>  1  Sch.  on  Pers.  Prop.  (2d  ed.),  §  31. 
'  Van  Rensselaer  v.  Smith,  27  Barb. 

(N.  Y.)  104 ; 
Royer  v.  Ake,  9  Pa,  St.  461  ; 
Kimpton  V.  Walfer,  9  Vt.   191, 

198. 
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press  agreement  the  law  implies  a  promise  on  the  part  of 
the  lessee  to  pay  a  fair  rent,  but  this  obligation  upon  his 
part  lasts  only  so  long  as  he  continues  to  occupy  the 
premises,  and  he  may,  by  assigning  his  term,  discharge 
himself  from  all  future  responsibility  ;  but  if  there  is  an 
express  covenant  on  the  part  of  the  lessee  to  pay  rent  he 
will  continue  to  be  bound  by  his  contract  although  he 
assign  over  his  lease. -^  For  this  reason  a  covenant  to 
pay  rent  is  always  desirable,  and  found  in  all  well-drawn 
leases,  for  the  protection  of  the  landlord.  Such  a  cove- 
nant runs  with  the  land  and  binds  not  only  the  lessee  but 
his  assigns,  whether  named  or  not.'*  Such  covenants  as 
are  implied  by  law  receive  more  liberal  construction  than 
express  covenants.  When  a  person  assumes  a  liability 
and  makes  no  provision  for  accident  the  law  presumes 
him  to  take  the  risk  upon  himself,  and  he  will  be  held  to 
make  good  his  contract,  although  he  is  deprived  of  the 
benefits  of  the  premises  by  inevitable  accident.  Thus  we 
have  already  seen  that  a  covenant  to  repair  and  keep  in 
repair  will  bind  the  lessee  to  rebuild  in  case  of  destruc- 
tion by  fire  or  other  accident ;  ^  and  where  there  is  no 
saving  clause  the  lessee  will  be  bound  to  continue  paying 
rent  after  destruction  of  the  buildings  by  fire  or  other 
casualty.*  For  this  reason  there  is  usually  a  proviso  in- 
serted to  protect  the  lessee,  which  relieves  him  from  the 

'  See  :  Post,  §  1237.  was  collateral.      It  is  added  : 

2  Dolph  V.  "White,  13  N.  Y.  296  :  "  Though  a  party  may  covenant 

Main  v.  Feathers,  21   Barb.  (N.  with  a  stranger  to  pay  certain 

Y.)  646  ;  rent,  in  consideration  of  a  ben- 
Harmony    Lodge    V.   White,    30  efit  to  be  derived  under  a  third 

Ohio  St.  569  ;  person,   yet   such  a   covenant 

Sutliflf  V.   Atwood,   15  Ohio  St.  cannot  run  with  the  land." 

186,  194.  See  :  Dolph  v.  White,   13  N.  Y. 

Privity  of  estate  necessary — Webb  v.  296,  30i  ; 

EusseU.— In  Webb  v.  Russell,  3  Bacon's  Abr.,  tit.  Covenant,  C.  ; 

Durnf.  &  E.  (3  T.  E.)  393,  401  ;  Shep.  Touchstone,  176. 

B.C.  1  Eev.  Eep.  725,  750,  Ken-    ^  gge  :  Ante,  §  1232. 

YON,  C.   J.,  said  :   "It  is  not    *  Coy  v.  Downie,  14  Fla.  544  ; 

suflBcient  that  a  covenant    is  Eobinson  v.  L'Engle,  13  Fla.  482, 

concerning  the  land  ;    but  in  496 ; 

order  to  make  it  run  with  the  Helburn  v.  MofEard,  7  Bush  (Ky.) 

land,  there  must  be  a  privity  169  ; 

of  estate  between  the  covenant-  Leavitt  v.  Fletcher,  92  Mass.  (10 

ing  parties."    In  that  case  the  Allen)  131 ; 

covenant  to  pay  rent  was  to  Fowler  v.  Payne.  49  Miss.  83  ; 

one  who,  it  was  held,  had  no  Witty    v.    Matthews,   53    N.   Y. 

legal  interest  in  the  land,  and  513  ; 

it  was  held  that  the  covenant  Moffatt  v.  Smith,  4  N.  Y.  126. 
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payment  of  rent  where  the  building  is  destroyed  by  fire 
or  other  casualty,  without  any  fault  or  neglect  on  his 
part. 

Sec.  1234.  Same— Same— Covenant  to  pay  taxes.— In  the 
absence  of  any  express  covenant  in  the  lease  the  lessor  is 
bound  to  pay  the  taxes,  ^  and  if  he  fails  to  do  so  the  lessee 
may,  for  his  own  protection,  do  so  when  demanded,  and 
charge  the  same  to  the  account  of  rent  ;  ^  and  if  the 
amount  of  taxes  thus  paid  by  the  lessee  exceeds  the  rent 
due,  the  excess  may  be  recovered  from  the  lessor  as 
money  paid  to  his  use.^  A  covenant  requiring  the  lessee 
to  pay  taxes  on  the  leased  premises  is  frequently  inserted 
in  a  lease.  In  such  cases  he  becomes  personally  re- 
sponsible for  the  taxes  assessed  against  the  premises,  and 
on  his  failure  to  pay  them  the  lessor  can  recover  the 
amount  assessed,  although  he  may  not  himself  have 
paid  such  tax  ;*  but  a  covenant  to  pay  taxes  of  every 


'  Prettyman  v.  Walston,  34  111.  175, 
191. 

2  See  :  Hunt  v.  Amidon,  4  Hill  (N. 
Y.)  345  ;  s.c.  40  Am.  Dec.  283. 

'Taylor  v.  Zamira,  6  Taunt.  524; 
s.c.  1  Eng.  C.  L.  736. 

*  Hector,  etc. ,  of  Trinity  Church  v. 

Higgins,  48  N.  Y.  532. 

See :    Rector,    etc.,    of    Trinity 

Church  V.  Vanderbilt,  98  N.  Y. 

170,  174  ; 

Sage  V.  Truslo-w,  88  N.   Y.   240, 

244. 
Covenant  to  pay  taxes^Assessments 
for  benefits — Rector  of  Trinity 
Church  V.  Higgins. — In  the  case 
of  Rector,  etc.,  of-  Trinity 
Church  V.  Higgins,  supra,  there 
was  a  covenant  in  a  lease 
where'iy  the  lessee  agreed  to 
bear,  pay,  and  discharge  all 
taxes  and  assessments  vrhich 
shall  be  imposed  upon  the 
demised  premises  during  the 
term,  and  the  court  held  the 
covenant  broken  by  neglect  to 
pay  taxes  or  assessment  duly 
imposed,  holding  that  it  is  not 
simply  a  contract  of  indemnity, 
but  by  it  the  tax  or  assessment, 
as  betvreenthe  parties,  becomes 
the  debt  of  the  lessee  ;  that  the 
lessor  could  therefore  maintain 
an  action  thereon  without  iirst 


paying  the  tax  or  assessment, 
and  as  damages  he  is  entitled 
to  recover  the  amount  of  such 
tax  or  assessment.  The  court 
say  that  "the  rule  may  be 
definitely  drawn  from  numer- 
ous cases,  that  where  indem- 
nity only  is  expressed,  damages 
must  be  sustained  before  a  re- 
covery can  be  had  ;  but  a  posi- 
tive agreement  to  do  an  act 
which  is  to  prevent  damage  to 
the  plaintiff  will  sustain  an 
action  where  the  defendant 
neglects  or  refuses  to  do  such 
act." 

Citing  :  Gilbert  v.  Wiman,  1  N. 
Y.  550 ;  s.c.  49  Am.  Dec.  359  ; 

McGee  v.  Roen,  4  Abb.  (N.  Y.) 
T*T"    R  * 

Cady  •u.'AUen,  22  Barb.  (N.  Y.) 
388; 

Churchill  v.  Hunt,  3  Den.  (N.  Y.) 
321  ; 

Aberdeen  v.  Blackmar,  6  Hill  (N. 
Y.)  324 ; 

Thomas  v.  Allen,  1  Hill  (N.  Y.) 
145; 

Port  V.  Jackson,  17  John.  (N.  Y.) 
239,  479  ; 

Webb  V.  Pond,  19  Wend.  (N.  Y.) 
423; 

Mann  v.  Eckford's  Exrs.,  15 
Wend.  (N.  Y.)  502,  514 ; 
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name  and  kind  that  shall  be  assessed  against  the  prem- 
ises will  not  obligate  the  lessee  to  pay  assessments  for 
benefits  accruing  from  street  improvements  and  the 
like.^  In  those  cases,  however,  where  there  are  words 
evincing  an  intention  of  the  parties  to  the  lease  to  so  ex- 
tend the  liability,  the  lessee  will  be  held  liable  for  assess- 
ment for  benefits.^ 

Sec.  1235.  Same— Same — Covenant  to  insure  premises. — It 
is  not  infrequently  the  case  that  a  covenant  is  inserted  in 
the  lease  requiring  that  the  lessee  shall  keep  the  premises 
insured  in  a  given  amount,  and  in  case  of  loss  to  apply 
the  proceeds  to  the  rebuilding  or  repairing  of  the 
premises.  Such  a  covenant  is  broken  if  the  lessee  per- 
mits the  premises  to  remain  uninsured  for  any  time, 
however  short.^  And  where  such  covenant  requires  the 
insurance  to  be  taken  out  in  the  name  of  the  lessor,  an 
insurance  taken  in  the  name  of  the  lessee  will  not  con- 
stitute a  compliance  with  the  covenant.*  In  other  cases 
the  insurance  is  required  to  be  taken  out  in  the  joint 
names  of  the  lessor  and  the  lessee,  and  in  case  of  fire  the 
insurance  money  to  be  applied  in  rebuilding  or  repairing 
the  premises.  When  in  this  form  the  covenant  becomes 
a  real  covenant  and  runs  with  the  land  ;  ^  but  a  mere 
covenant  to  insure,  which  does  not  provide  for  the  ap- 
plication of  the  money  arising  from  the  policy  of  insur- 
ance in  case  of  fire,  is  merely  a  personal  covenant,  ex- 
tending only  to  the  covenantor  and  his  personal  repre- 

Chance  ?'.  Hinman,  8  "Wend.  (N.  E.  (8  T.  R.)  602 ; 

Y.)  453  ;  Southall  v.  Leaclbetter,  3  Dumf. 

Matter  v.  Negus,  7  Wend.  (N.  Y.)  &  E.  (3  T.  R.)  458  ; 

499,  501.  Jeffrey  v.  Neale,  L.  R.  6  C.  P. 

'  Beals  V.  Providence  Rubber  Co.,  240  ; 

11   R.   I.  381  ;  s.o.   9   Chicago  Tidswell  v.  Whitworth,  L.  R.  2 

Leg.  N.  35.  C.  P.  326. 

See  ;  Harvard  College  v.  Boston,  ^  See  :   Blake  v:  Baker,  115  Mass. 

104  Mass.  470,  482,  483  ;  188  ; 

People  V.  Mayor  of  Brooklyn,  4  Curtis  v.  Pierce,  115  Mass.  168  ; 

N.   Y.  419,   432  ;  s.c.   55  Am.  Codman  v.   Johnson,  104  Mass. 

Dec.  266.  491. 

In  re  College  Street,  8  R.  I.  474  ;  '  Doe  v.  Shewin,  3  Carapb.  135. 

Love  V.  Howard,  6  R.  I.  116  ;  "  See  :  Sherwood  v.  Harral,  39  Conn. 

Baker  v.  Greenhill,  3  Ad.  &  E.  333 ; 

N.  S.  (3Q.  B.)148;  s.c.  43Eng.  Keteltas    v.   Coleman,   2    E.   D. 

C.  L.  672  ;  Smith  (N.  Y.)  408. 

Barrett  v.  Bedford,  8  Dumf.  &  '  See  :  Ante,  §§  1219.  1220. 
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sentatives,  and  gives  to  the  lessor  no  right  to  receive  the 
insurance  money  from  the  insurer.  In  some  states,  how- 
ever, it  is  provided  by  statute  that  the  insurance  money 
in  such  cases  shall  be  applied  to  repairing  and  rebuilding 
the  premises  injured  or  destroyed  ;  and  in  these  states 
such  covenant  is  real  and  runs  with  the  land.^ 

Sec.  1236.  Same— Same— Covenant  as  to  use  of  premises.— 
It  is  usual  to  insert  in  a  lease  a  covenant  restricting  the 
uses  to  which  the  premises  may  be  put.  In  some  it  is  an 
affirmative  covenant  to  use  the  premises  for  a  particular 
purpose,  while  in  others  it  is  a  negative  covenant  not  to 
carry  on  a  particular  trade,  or  any  trade  that  shall  be 
offensive  to  the  neighbors.  Such  a  covenant  is  real  and 
runs  with  the  land,  and  its  breach  may  work  a  for- 
feiture of  the  lease,  ^  or  a  court  of  equity  may  enforce 
the  covenant  and  by  injunction  regulating  or  restraining 
the  use  of  the  premises  demised.^  In  the  absence  of  a 
special  provision  or  recital  of  use  in  the  lease,  there  is  no 
implied  covenant  to  use  the  premises  demised  for  a  par- 
ticular purpose  ;  *  but  where  there  is  a  covenant  to  use 
the  premises  in  a  particular  way,  or  for  a  particular 
purpose,  this  covenant  will  be  specifically  enforced.^  A 
covenant  not  to  carry  on  certain  specified  trades  will  not 
be  considered  as  prohibiting  any  trade  not  specified  ;  ® 
but  a  mere  retail,  in  the  lease,  of  the  purpose  for 
which  the  premises  are  let  has  been  held  to  constitute  a 
covenant  as  to  use. 

In  those  cases  where  the  mode  of  occupation  is  fixed 
by  the  lease,  or  where  the  intention  of  the  purpose  is  ex- 
pressed therein  so  as  to  show  the  intention  to  confine  the 
leased  premises  to  a  special  use,  then  the  lessee  will  be 

1  Thomas    v.   Kapff,   6  GOl    &    J.  Ch.  (N.  Y.)  587. 

(Md.)  372  ;  "  Brugman  v.  Noyes,  6  Wis.  1. 

Masury  v.   Southworth,   9  Ohio  '  Steward  v.  Winters,  4  Sandf.  Ch. 

St.  340.  (N.  Y.)  587. 

'  See  :  Brouwer  v.  Jones,  28  Barb.  «  Simons  v.  Farren,  1  Bing.  N.  C. 

(N.  Y.)  153.  126  ;  s.c.  27  Eng.  C.  L.  572. 

'  Howard  v.  Ellis,  4  Sandf.  (N.  Y.)  In  this  case  carrying  on  the  busi- 

369  ;  ness  of  a  retail  brewer  was  held 

Gillian  v.  Norton,  33  How.   (N.  to  be  no  breach  of  a  covenant 

Y.)  373  ;  not  to  carry  on  the  business  of 

Ambler  v.  Skinner,  7  Robt.  (N.  a  common  brewer,  or  retailer 

Y.)  561 ,  563.  of  beer. 
See  :  Steward  v.  Winters,  4  Sandf. 
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prohibited  from  converting  the  property  to  other  pur- 
poses.^ Should  the  lessee  exercise  a  forbidden  trade,  or 
use  the  premises  in  a  manner  prohibited,  by  which  the 
lease  is  forfeited,  the  mere  fact  that  the  lessor  suffers 
the  trade  to  be  carried  on,  or  passively  permits  the  pro- 
hibited use,  this  does  not  amount  to  a  waver  of  the  for- 
feiture ;  but  should  he  permit  the  tenant  to  go  on  and 
make  improvements  upon  the  premises  which  are  neces- 
sary in  order  to  adapt  them  to  the  trade  or  use  to  which 
it  is  put,  this  will  be  evidence  of  his  consent  to  the  prem- 
ises being  so  used  and  occupied.^ 

Sec.  1237.  Same— Same— Covenant  not  to  assign  or  under- 
let.— One  of  the  usual  covenants  inserted  in  a  lease  is 
that  the  lessee  will  not  assign  or  sublet  without  the  con- 
sent of  the  lessor.  Such  covenants,  however,  are  not 
favored  by  law,  because  looked  upon  as  prejudicial  to  the 
interests  of  commerce.  They  are  strictly  construed  by 
the  courts.  This  disfavor  of  restriction  being  placed 
upon  estates,  either  as  to  use  or  alienation,^  has  led  the 
courts  to  allow  subletting  where  the  lease  simply  pro- 
hibits assignment,  and  to  allow  an  assignment  where 
the  lease  simply  prohibits  subletting.* 


'  Maddox  v.  White,  4  Md.  73  ;  s.c. 

59  Am.  Dec.  67  ; 
Steward  v.  Winters,  4  Sandf.  Ch. 

(N.  Y.)  587. 
See  :  Beed  v.  Lewis,  74  Ind.  433  ; 

s.c.  39  Am.  Rep.  88,  90. 
'  Doe  d.  Sheppard  v.  Allen,  3  Taunt. 

78  ;  s.c.  13  Rev.  Rep.  597  ; 
Griffin  v.  Thompkiiis,  43  L.   T. 

359. 
'  As  to  restraints  on  alienation,  see : 

Ante,  §§  296-306,  509,  591-593. 
*  See  :  Parker  v.  Copeland,  4  Mich. 

538,  660  ; 
Field  V.  Mills,  33  N.  J.  L.  (4  Vr.) 

254; 
Collins  V.  Hasbrouck,  56  N.  Y. 

157  ;  s.c.  15  Am.  Rep.  407  ; 
Lynde  v.  Hough,  27  Barb.  (N.  Y.) 

415; 
Jackson  ex  d.  Weldon  v.  Harri- 
son, 17  John.  (N.  Y.)66; 
Jackson  ex  d.  Stevens  v.  Silver- 
nail,  15  John.  (N.  Y.)  378  ; 
Hargrave  v.  King,  5  Ired.  (N.  C.) 

Eq.  430. 


Enle  as  to  use  of  premises — Green- 
away  V.  Adams. — In  Greenaway 
V.  Adams,  13  Ves.  395,  it  was 
held  that  a  covenant  not  to 
sublet  was  violated  by  an  as- 
signment, and  this  opinion  was 
spoken  of  approvingly  by  the 
Supreme  Court  of  New  Jersey 
in  a  dictum  in  the  case  of  Den 
ex  d.  Bookouver  ■;;.  Post,  25  N. 
J.  L.  (1  Dutch.)  385, 391, but  was 
disapproved  in  the  subsequent 
case  of  Field  v.  Mills,  33  N.  J. 
L.  (4  Vr.)  354. 

The  general  rule  is  that  a  right 
to  sublet  exists  in  the  lessee  in 
the  absence  of  a  stipulation  to 
the  contrary,  and  such  sub- 
lessee may  use  the  premises  in 
any  manner  not  inconsistent 
with  the  terms  of  the  lease. 

Crommelin  v.  Thiess,  31  Ala.  413 ; 
s.c.  70  Am.  Dec.  499. 

Compare:  McBurney  v.  Mcln- 
tyre,  38  Ga.  361. 
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It  has  been  said  that  a  covenant  not  to  assign  is  not 
broken  by  an  involuntary  aUenation  by  operation  of 
law/  or  by  deposit  of  the  lease  as  security  for  money 
received,  because  this  is  not  a  parting  with  the  lessee's 
interest.^ 

Sec.  1238.  Same — Same— Covenant  to  deliver  in  good  re- 
pair.—As  a  general  thing  a  lease  contains  a  covenant  on 
the  part  of  the  lessee  to  deliver  up  the  premises  at  the 
end  of  the  term,  in  as  good  repair  and  condition  as  they 
are  in  at  the  date  of  the  lease,  natural  wear  and  tear  and 
damage  by  the  elements  excepted.  Under  such  a  cove- 
nant the  lessee  will  not  be  bound  to  put  up  new  build- 
ings in  the  place  of  those  which  have  been  destroyed  by 
fire  and  the  like,  unless  there  is  a  special  covenant  to  re- 
pair and  rebuild.  Thus  it  is  said  by  the  Supreme  Court 
of  Mississippi,  in  the  case  of  Levy  v.  Dyess,^  that  a  cove- 
nant to  "re-deliver  or  restore  the  property  in  the  same 
condition  or  plight,"  or  other  words  of  like  import,  does 
not  bind  the  tenant  to  rebuild  in  case  of  casual  consump- 
tion by  fire  ;  that  such  covenant  amounts  to  an  agree- 
ment simply  to  take  ordinary  reasonable  care  of  the 
property,  according  to  its  nature,  and  to  surrender  pos- 
session at  the  expiration  of  the  term.^    Such  a  covenant 

'Smith   •;;.    Putnam,  20    Mass.   (3  accident  occurring  without  his 

Pick.)  231  ;  fault. 

Jackson  ex  d.  Schuyler  v.  Corliss,  Parrott  v.  Barney,  2  Abb.  U.  S. 

7  John.  (N.  Y.)  531 ;  197  ;  s.o.  1  Deod.  D.  C.  405  ;  1 

Doe  d.   Mitchinson  v.  Carter,  8  Sawy.  C.  C.  423  ;  Fed.  Cas.  No. 

Durnf .  &  E.  (8  T.  R.)  57  ;  s.c.  4  10773. 

Rev.  Rep.  586 ;  "To  keep  the  premises  in  a  good  state 

Croft  V.  Lumley,  6  H.  L.   Cas.  of  repair,"  obligates  tlie  lessee  to 

672 ;  s.c.  37  L.  J.  Q.  B.  321.  restore  buildings  destroyed  by 

5  Doe  ex  d.  Pitt  v.  Hogg,  4  Dow.  &  fire. 

Ry.  226  ;  s.c.  16  Eng.  C.  L.  196.  David  v.  Ryan,  47  Iowa  642. 

'Levy  I'.  Dyess,  51  Miss.  501;  s.c.  "To  repair."  obligates  the  lessee 

3  Cent.  L.  J.  221.  to   rebuild  in  case  of  the  de- 

*  "  To  repair  and  deliver  up,"  has  been  struction  by  fire  or  other  cas- 

said  to  bind  the  lessee  to  re-  ualty. 

build  in   case  of  loss  by  fire  Levy  v.  Dyess,  51  Miss.  501  ;  s.c. 

during  the  term.  3  Cent.  L.  J.  321. 

Nave«.  Berry,  22  Ala.  382.  "To  uphold  and  repair,"  imposes 

"To  deliver  up,"  simply  imposes  loss  by  fire  or  other  casualty 

an  obligation  against  holding  upon  the  tenant. 

over.  Levy  v.  Dyess,  51  Miss.  501  ;  s.c. 

Nave  u  Berry,  22  Ala.  382.  3  Cent.  L.  J.  221. 

"To  surrender  in  good  condition,"  "  To  keep  up  all  repairs,    has  refer- 

renders  the  tenant    hable  for  ence  only  to  doing   ordinary 

waste  though   resulting  from  repairs  and  does  not  bind  the 
70 
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does  not  require  that  the  premises  be  put  and  left  in  bet- 
ter repair  than  they  were  at  the  date  of  the  covenant.^ 
A  covenant  to  deliver  up  in  good  repair  sometimes  in- 
cludes a  stipulation  to  surrender  all  improvements  made 
upon  the  premises  by  the  lessee  during  the  term  ;  in 
such  case  every  addition,  alteration,  annexation,  or  erec- 
tion made  by  the  lessee  during  the  term,  to  render  the 
premises  more  available,  comfortable,  profitable,  or 
useful,  will  be  included.^  In  covenants  to  repair  there 
is  generally  an  exception  made  as  to  "damages  by  the 
elements  or  acts  of  Providence ; "  but  such  exceptions 
extend  only  to  damages  to  which  human  agency  does 
not  in  any  way  contribute.^ 

Sec.  1239.  Same— Same— Covenant  against  waste.— There 
is  an  implied  covenant  in  every  lease  that  the  lessee  shall 
use  the  premises  demised  in  a  husbandlike  manner  and 
keep  the  buildings  and  other  structures  in  repair,  and 
his  failure  to  do  so  renders  him  liable  to  an  action  for 
waste  ;  *  but  there  is  no  implied  covenant  on  the  part  of 
the  lessee  to  make  other  repairs  upon  the  demised  prem- 
ises. If  he  undertakes  to  make  repairs,  however,  by 
implied  covenant  he  is  bound  to  do  so  in  a  workmanlike 
manner.^  Where  the  lessee  has  entered  into  an  un- 
qualified covenant  to  repair,  he  will  be  required  to  do  so 
whatever  may  have  caused  the  damage  ;  ®  but  where 

lessee  to  insure  against  natural  ''  Nave  v.  Berry,  33  Ala.  383  ; 

wear  and  decay.  Thomdike  v.  Burrage,  111  Mass. 

Polacku  Pioche,  35  CaL  416 ;  s.c.  531,  533. 

95  Am.  Dec  115.  ^  ggtep  v.  Estep,  33  Ind.  114  ; 

'  West  17.  Hart,  7  J.  J.  Marsh.  (Ky.)  Gill  v.  Middleton.   105  Mass.  477, 

358.  478  ;  s.c.  7  Am.  Rep.  548  ; 

Good  jrepair— Afihes  and  debris.— It  Leavitt  v.  Fletcher,  93  Mass  (10 

is  said  in  the  case  of  Thomdike  Allen)  131 ; 

V.  Burragei,  111  Mass.  531,  that  Elliott  v.   Aiken,  45  N.   H.  30, 

the  leaving   of  a  cartload  of  36 : 

ashes,  brickbats,   and  rubbish  Doupe  v.  Genin,  45  N.  Y.   119 ; 

by  a  tenant  on    quitting  the  s.c.  6  Am.  Eep.  47  ; 

demised    premises    is    not    a  Post  v.  Vetter,  3  E.  D.  Smith  (N. 

treach    of  Ms   agreement   to  Y.)  148  ; 

peaceably  yield  up  the  premises  Sheets    v.   Selden,    74   TJ.   S.   (7 

in  good  tenantable  repair.  Wall.)  433  ;  bk.  19  L.  ed.  166  ; 

'  French  v.  Mayor,  16  How.  (N.  Y.)  Gott  v.   Gandy,  3  El.  &  Bl.  845  ; 

Pr.  330.  s.c.  3  C.  L.  R.  393 :  23  L.  J.  Q. 

'  Polack  V.  Pioche,  35  Cal.  416  ;  s.c.  B.  1 :  18  Jur.  310  ;  75  Eng.  C.  L. 

95  Am.  Dec.  115.  843  ;  33  Eng.  L.  &  Eq.l73. 

See :  Ante,  §  1332.  «  Gibson  v.  EUer,  13  Ind.  134,  128  ; 
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there  is  no  such  covenant  and  the  tenant  uses  the  prem- 
ises devised  in  a  good  husbandlike  manner,  he  will 
not  be  liable  to  repair  damages  done  either  by  the 
elements  or  by  strangers  without  his  fault.  ^  But  the 
lessor  is  entitled  to  an  injunction  to  restrain  the  lessee 
from  committing  any  kind  of  waste.^ 

Sec.  1240.  Same— On  part  of  assignee  and  sub-lessee.— 
Unless  restrained  by  the  terms  of  the  lease  a  lessee  may 
sub-lease  the  whole  or  any  portion  of  the  premises,  or 
assign  the  whole  or  any  portion  of  the  term.^  In  the 
case  of  a  sub-lease  there  is  no  privity  of  estate  between 
the  lessor  and  the  sub-lessee,  consequently  there  is  no  lia- 
bility on  the  part  of  the  sub-lessee  to  -pay  to  the  lessor  the 
rent  reserved  in  the  lease ;  his  only  liability  is  to  the 
lessee,  who  in  turn  is  responsible  to  the  lessor.*  But 
where  there  is  a  right  on  the  part  of  the  lessor  to 
re-enter  for  non-payment  of  rent,  a  sub-lessee  may 
pay  his  rent  to  the  original  lessor,  in  order  to  pro- 
tect his  possession.^  But  where  there  is  an  assign- 
ment of  a  portion  or  the  whole  of  a  term,  a  certain 
privity  of  estate  subsists  between  the  original  lessor  and 
the  assignee,  and  the  latter  is  liable  on  and  for  the  cove- 
nants of  the  lease,  which  run  with  the  land  pro  tanto.^ 

Leavittv.  Fletcher,  93  Mass.  (10  Eoberts  v.   Geis,  2  Daly  (N.  Y.) 

AUen)  121  ;  535  ; 

Phillips  V.  Stevens,  16  Mass.  238  ;  Jackson  ex  d.  Weldon  v.  Harri- 

Abbyy.  Billups,  35  Miss.  618  ;  son,  17  John.  (N.  Y.)  66,  70  ; 

Walton  V.  Waterhouse,  2  Saund.  King  v.  Aldborough,  1  East  597  ; 

422.  Pike  v.  Eyre,  9  Barn.  &  C.  909 ; 

1  Gibson  v.  Eller,  13  Ind.  124,  128  ;  s.c.  17  Eng.  C.  L.  401. 

Leavitt  r.  Fletcher,  92  Mass.  (10  ■•  See:  Dartmouth  College  tJ.Clough, 

AUen)  121  ;  8  N.  H.  33  ; 

Wells  V.  Castles,  69  Mass.  (3  Gray)  McFarlan  v.    Watson,    3  N.   Y'. 

823  ;  286  ; 

EUiott  V.  Aiken,  45  N.  H.  32,  36  ;  Jennings  v.   Alexander,   1  Hilt. 

Warner    v.    Hitchins,    5    Barb.  (N.  Y.)  154 ; 

(N.  Y.)  666 ;  Harvey  v.  McGraw,  44  Tex.  412  ; 

Post  V.   Vetter,   2  E.  D.   Smith  Amsby  i\  Woodward,  9  Dowl.  & 

(N.  Y.)  148.  E.  536. 

2  Steward    v.    Winters,    4    Sandf .  '  He  may  do  this  even  though  there 

(N.  Y.)  587.  be  no  demand,   nor  threat  of 

See  :  Maddox  v.  White,  4Md.  79  ;  legal  proceedings. 

s.c.  59  Am.  Dec.  67,  70  ;  Peck  v.  IngersoU,  7  N.  Y.  528. 

Douglass  V.  Wiggins,  1  John.  Ch.  «  Woodhull  v.  Rosenthal,  61  N.  Y. 

(N;  Y.)  435  ;  382,  391  ; 

Barrett  v.  Blagrave,  5  Ves.  555.  Davis  v.  Morris,  36  N.  Y.  569  ; 

3  See  :  Den  v.  Post,  25  N.  J.  L.  (1  Doe  v.  Bateman,  2  Barn.  &  Aid. 

Dutch.)  285  ;  168  ; 
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This  liability  of  the  assignee  of  the  lessee  to  pay  to  the 
lessor  the  rent  reserved  during  the  time  the  term  remains 
vested  in  him  does  not  depend  upon  actual  entry  and 
possession/  he  being  held  liable  before  entry  made,^ 
particularly  where  the  assignment  is  made  by  an  instru- 
ment under  seal ;  ^  but,  before  such  assignee  will  be  liable 
to  the  lessor  for  the  rent  reserved,  he  must,  by  virtue  of 
the  assignment,  have  either  actual  possession  or  an  im- 
mediate right  to  the  possession  of  the  premises.*  The 
purchaser  at  an  execution  sale  of  a  lessee's  interest  in  a 
lease  is  liable  for  the  rent  reserved  to  the  lessor  the  same 
as  one  taking  an  assignment  of  the  tertti  from  the  lessee, 
and  this  whether  he  had  possession  or  not.^  Such 
assignee  or  purchaser  of  the  term  of  a  lease  may  discharge 
himself  from  all  liability  thereunder  by  assigning  to  a 
stranger,  even  though  such  stranger  be  a  beggar,  a 
married  woman,  a  prisoner,  or  a  person  leaving  the  state, 
where  the  assignment  is  executed  before  his  actual  de- 


Doe  d.  Wyatt  V.  Byron,  1  Man. 

Gr.  &  S.  (1  C.  B.)  623,  626  ;  s.o. 

50  Eng.  C.  L.  623,  626. 
There  is  some  disagreement  among 

the  authorities    upon  this    point, 

but  the  better  rule  is  thought 

to  be  the  one  stated  in  the  text. 
See :  Johnson   v.    Sherman,    15 

Cal.  287  ;  s.c.  76  Am.  Dec.  481 
Babcock  v.  Scoville,  56  111.  461 
Simonds    v.    Turner,   120  Mass. 

329; 
Sanders  v.  Partridge,  108  Mass. 

556; 
Wall  V.  Hinds,  70  Mass.  (4  Gray) 

256;  s.c.  64  Am.  Dec.  64; 
Felch  V.    Taylor,    30    Mass.   (13 

Pick.)  133,  139 ; 
Willi  V.  Dryden,  52  Mo.  319,  322  ; 
Smith  ■!;.  Brinker,  17  Mo.  148  ;  s.c. 

57  Am.  Dec.  265  ; 
Damainville  v.  Mann,  32  N.  Y. 

197  ;  s.c.  88  Am.  Dec.  324 ; 
Van  Schaick  v.  Third  Avenue  E. 

Co. ,  8  Abb.  (N.  Y.)  Pr.  381  ;  s.c. 

30  Barb.  (N.  Y.)  189  ; 
Tyler  v.  Heidorn,  46  Barb.  (N.  Y.) 

439,  453  ; 
Van    Rensselaer    ■;;.    Smith,    27 

Barb.  (N.  Y.)  154  ; 
Childs   V.    Clark,    8    Barb.    Ch. 


(N.   Y.)  52  ;  s.c.  49  Am.   Dec. 

164; 
Jackson  v.  Harsen,  7  Cow.  (N.Y.) 

323  ;  s.c.  17  Am!  Dec.  517  ; 
Jackson    ex  d.  Van  Schaick   v. 

Davis,  5  Cow.  (N.  Y.)  123  ;  s.c. 

15  Am.  Deo.  451; 
Van    Rensselaer   v.    Bradley,    3 

Den.  (N.  Y.)  135 ;  s.c.  45  Am. 

Dec.  451 ; 
Journeay  v.    Brackley,    1    Hilt. 

(N.  Y.)  477 ; 
Bagley     v.     Freeman,     1     Hilt. 

(N.  Y.)  196 ; 
Wright  V.  Kelley,  4  Lans.  (N.  Y.) 

57,  60  ; 
Jackson  ex  d.  Williams  v.  Miller, 

6  Wend.   (N.   Y.)  228  ;  s.c.  21 

Am.  Dec.  316. 
2  Babcook  v.  Scoville,  56  111.  461. 
See  :    Damainville  v.   Mann,   82 

N.   Y.    197  ;  s.c.   88  Am.  Dec. 

324. 
'  See  :    Sanders  v.   Partridge,    108 

Mass.  556. 
*>  See  :  Hannen  v.  Ewalt,  18  Pa.  St. 

9  ; 
Wickersham  v.  Irwin,  14  Pa.  St. 

108  ; 
Thomas  v.  Connell.  5  Pa.  St.  13. 
6  Smith  V.  Brinker,.  17    Mo.   148  ; 

s.c.  57  Am.  Dec.  265. 
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parture  ;  and  this  is  true  even  though  made  for  the 
express  purpose  of  avoiding  the  responsibihty.^ 

The  fact  that  a  sub-lessee  is  not  hable  to  the  lessor  for 
breach  of  covenants  and  rent,  and  that  an  assignee  is, 
renders  the  distinction  between  a  sub-leasing  and  an 
assignment  an  important  one.  The  essential  distinction 
between  an  assignment  and  a  sub-leasing  is  simply  this  : 
If  a  lessee,  by  any  instrument  whatever,  whether  reserv- 
ing conditions  or  not,  parts  with  his  entire  interest,  he 
has  made  a  complete  assignment ;  if  he  has  transferred 
his  entire  interest  in  a  part  of  the  premises,  he  has  made 
an  assignment  pro  tanto.  If  he  retains  a  reservation 
in  himself,  however  small  it  may  be,  he  has  made  a 
sub-lease.^ 

Sec.  1241.  Covenants  raised  lay  fraud.— Where  a  lessor 
fraudulently  conceals  the  untenantable  condition  of  the 
premises,  the  fraud  thereby  practiced  will  raise  an 
implied  covenant  of  a  tenantable  condition,^  and  the 
lessor  cannot  recover  rent  if  the  lessee  abandons  the 
demised  premises  within  a  reasonable  time  after  entry, 
and  as  soon  as  the  falsity  of  the  representations  of  the 
lessor  became  apparent  ;  *  but  mere  false  representations 

•  Jolinson  V.  Sherman,  15  CaL  287  ;  langford  v.  Selmes,  3  Kay  &  J. 

s.c.  76  Am.  Dec.  481.  226,  229 ; 

See  :     Van    Schaick     v.    Third  Hicks  v.  Bowling,  1  Ld.  Eaym. 

Avenue  K  Co.,  8  Abb.  (N.  Y.)  99; 

Pr.  381;  s.c.  30  Barb.   (N.  Y.)  Parmenter  v.  Webber,  8  Taunt. 

189;  593  ;  s.c.  4  Eng.  C.  L.  293. 

Childs    V.  Clark,    3    Barb.    Ch.  In  Bacon's  Abridgment  the  rule 

(N.  Y.)  53;  s-o.  49  Am.  Dec.  is  said  to  be  tliat  "where  the 

164.  whole  term  is  made  over  by  the 

^  Woodhull  V.  EosenthaL,  61  N.  Y.  lessee,  altliough  in  the  deed  by 

382,  391 ;  which  that  is  done  the  rent  and 

Bedford  v.    Terhune,  30  N.   Y.  power  of   entry  for  non-pay- 

453, 454,  457 ;  s.c.  86  Am.  Dec.  ment  are  reserved  to  him,  and 

394  not  to  the  original  lessor,  this  is 

See;    Collins  v.    Hasbrouck,   56  an    assignment,    and    not    an 

N.   Y.   157,   163;  s.c  15  Am,  under-lease,  and  this  although 

Eep.  407  ;  ^^'^  covenants  are  introduced 

Constantine  v.  "Wake,  1  Sweeney  in  the  assignment." 

(NY)  239,  251 ;  Bacon's  Abr. ,  tit.  Leases,  I.  3. 

Lloyd  V.  Cozens,  3  Ashm.  (Pa.)  'Wallace  v.  Lent,  29  How.  (N.  Y.) 

131,138;  Pr.  289; 

Doe  V.  Bateman,  2  Barn.  &  Aid.  Wien  v.  Simpson,  2  PhUa.  158. 

168  -  '  Jackson  v.  Odell,  14  Abb.  (N.  Y.) 

Pluck'-».Digges,5BlighN.S.  31,  N.  C.  43. 

65  -  See  :     Hart    v.    Hudson    Eiver 

Palmer  v.  Edwards,  1  Doug.  187 ;  Bridge  Co.,  80  N.  Y.  622  ; 
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in  a  case  where  the  tenant  could  have  discovered  the  true 
condition  of  the  premises/  does  not  raise  an  implied  cove- 
nant as  to  the  tenantable  condition.^  Where  the  repre- 
sentation is  not  in  bad  faith,  the  law  will  not  imply  a 
covenant.^ 

Sec.  12tf:2.  Construction  of  covenants.— In  the  interpreta- 
tion of  covenants  that  construction  will  he  put  upon  the 
language  of  the  lease  which  renders  the  whole  operative.^ 
If  there  is  any  doubt  or  ambiguity  the  construction  wiU 
be  most  favorable  to  the  lessee.*  Where  the  covenant  in 
a  lease  is  for  "the  heirs,  executors,  and  administrators," 
it  will  not  bind  the  covenantor  personally,  but  charges 
only  his  estate  in  the  hands  of  his  legal  representatives.^ 


PoweU  V.  PoweU,  71  N.  Y.  73  ; 

Cesar  v.  Kamtz,  60  N.  Y.  229; 
s.c.  19  Am.  Rep.  164 : 

Jaffe  r.  Harteau,  56  N.  Y.  398, 
401;  s.c.  15  Am.  Rep.  438  ; 

Smith  v.  Countryman,  30  N.  Y. 
655,  681  ; 

Valton  V.  National  Life  Assur- 
ance Co.,  20  N.  Y.  37  : 

Ai-nold  V.  Clark,  45  N.  Y.  Super. 
Ct.  (J.  &  S.)  252.  235; 

Stuphen  v.  Leebas,  14  Abb. 
(N.  Y.)  N.  C.  67  ; 

Wallace  v.  Lent.l  Daly(N.Y.)481 ; 

Franke  v,  Youmans,  30  Hun 
(N.  Y.)  83  ; 

Staples  I'.  Anderson,  3  Robt. 
(X.  Y.)  327 ; 

Laidlaw  v.  Organ,  15  U.  S.  (3 
Wheat.)  178  ;  bk.  4  L.  ed.  214 ; 

Doggett  I).  Emerson,  3  Story  C.  C. 
700,  733;  s.c.  Fed.  Cas.  No. 
3960; 

Keates  v.  Cadogan,  10  C.  B.  (1  J. 
Scott)  591  ;  s.c.  70  Eng.  C.  L. 
591  * 

Hart  V.  Windsor,  12  Mees.  &  W. 
68; 

Cornfoot  V.  Fowke,  6  Mees.  &  W. 
371,  373. 
'  Schermerhorn  v.  Gouge,  13  Abb. 

(X-  Y.)  Pr.  315. 
»  Frandnlent  representations  —  What 
amount  to — WUMnson  v.  Clauson. — 
Thus  in  Wilkinson  v.  Clauson, 
29  Minn.  91 ;  s.c.  12  N.  W.  Rep. 
147,  in  the  course  of  negoti- 
ations between  plaintiff  and  de- 
fendant for  a  lease  of  stores 
then  in  process  of  completion, 
whose  situation  required  a 
sewer,  plaintiff,  who  had  con- 


structed a  sewer  therefor  with 
ordinary  care,  in  good  faith  rec- 
ommended the  said  stores  as 
suitable  for  defendant's  busi- 
ness, and  stated  to  the  defend- 
ant that  there  was  an  excel- 
lent sewer  connected  with  them, 
which  woiild  make  the  prem- 
ises clean.  The  written  lease 
theresifter  executed  contained 
no  stipulations  upon  these 
mattei-s,  and  no  references  to 
the  sewer.  Said  sewer  was  suf- 
ficient in  ordinary  storms,  but 
subsequently  proved  insufficient 
in  a  heavy  storm  of  exceptional 
severity,  and  said  premises 
were  flooded  and  defendant's 
goods  greatly  damaged.  The 
court  held  :  (1)  Tliat  said  rep- 
resentations are  to  be  taken  as 
the  e.xpression  of  plaintiff's 
judgment  and  opinion  merely, 
and  fail  to  sustain  the  charge  of 
fraud ;  and  the  same  are  not  to 
be  construed  as  part  of  the 
terms  of  the  contract.  (2) 
There  is  no  implied  covenant  in 
the  lease  that  said  stores  were 
suitable  for  defendant's  use,  or 
supplied  with  proper  drainage. 
(3)  No  wrongful  act  or  omission 
on  plaintiff's  part  being  shown, 
and  no  stipulation  in  his  con- 
tract violated,  he  is  not  liable 
for  said  damage,  but  is  entitled 
to  recover  upon  said  lease. 

^  Halloway  r.  Lacy,  4  Humph. 
(Tenn.)  468. 

*  Giffordr.  First  Presbyterian  Soc., 
56  Barb.  (N.  Y.)  114. 

'  Traynor  v.  Palmer,  86  111.  477. 
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Section  VI.— The  Lease— Assignment  and  Subletting. 

Sec.  1243.  Assignment  of  lease. 

Sec.  1244.  Same — Clause  prohibiting. 

Sec.  1245.  Same — Statutory  restrictions. 

Sec.  1246.  Same — Involuntary  assignments. 

Sec.  1347.  Same — By  insolvent  assignee. 

Sec.  1248.  Same — Transfer  of  entire  term  in  part  of  premises. 

Sec.  1249.  Same — Assignee  takes  subject  to  burdens. 

Sec.  1250.  Same— Hov7  made. 

Sec.  1251.  Same — Of  reversion. 

Sec.  1253.  Distinction  between  assignment  and  sub-leasing. 

Sec.  1353.  Same — Effect  of  reservation. 

Sec.  1254.  Sub-leasing. 

Sec.  1255.  Same — Sub-lessee's  covenants. 

Section  1248.  Assignment  of  lease.— We  have  hereto- 
fore seen  ^  that  in  the  absence  of  a  clause  in  the  lease 
restraining  the  lessee  from  so  doing,  he  may  sublet  the 
whole  or  any  portion  of  the  premises,  or  assign  the  whole 
or  any  portion  of  the  term,  whether  such  term  be  in 
possession  or  to  commence  in  futuro.^  We  have  also 
seen  that  a  restriction  against  assignment  does  not  pre- 
vent sub-leasing,  and  a  restriction  against  sub-leasing 
does  not  prevent  assignment.^  In  order  to  restrain  both 
a  sub-leasing  and  an  assignment  the  restriction  in 
the  lease  must  expressly  apply  to  both.*  Some  of 
the  decisions  have  qualified  the  right  of  assignment 
by  limiting    it    to   cases    in   which    it   is   not    out    of 

'  See  :  Ante,  §  1237  ;  Brown    v.   PoweU,    25    Pa.    St. 

Post,  §  1243,  et  seq.  339  ; 

'  Robinson  v.  Perrv,  21  Ga.  183  ;  s.c.  Cooney  v.  Hayes.  40  "Vt.  478  ;  s.c. 

68  Am.  Dec.  455  ;  94  Am.  Dec.  425  ; 

Becar  v.  Flues,  64  N.  Y.  518, 520  ;  King  v.  Aldborough,  1  East  597  ; 

Wliitney  v.  Allaire,  1  N.  Y.  305.  Cootee  v.  Richardson,  7  Ex.  143. 

See  :  Crommelin  v.  Thiess,  31  Ala.  '  See  :  Ante,  g  1237. 

412  ;  s.c.  70  Am.  Dec.  499;  *  Field  v.  Mill,  33  N.  J.  L.  (4  Vr.) 

Clark  V.  Herring,  43  Ga.  236  ;  354  ; 

Indianapolis    Manufacturers     &  Den  v.  Post,  35  N.  J.  L.  (1  Dutch.) 

Carpenters'  Union  v.  Cleveland  385  ; 

C  &  C.  R.  Co..  45  Ind.  381 ;  Lynde  v.  Hough,  27  Barb.  (N.  Y.) 

Gould  V.   Sub-District  No.   3,   8  415  ;                       ^  r    ^   ,^r  r^ . 

Minn  427  ;  Hargrave  v.  Kmg,  5  Ired.  (N.  C.) 

Den  V.  Post,  35  N.  J.  L.  (1  Dutch.)  Eq  430  ;                     -r    -c    a  r, 

3g5  .  Beardman  v.  Wilson,  L.  R.  4  C. 

Trull  V.  Granger,  8  N.  Y.  115 ;  ^'^- ^"  '  ,,  ,  „    ,. 

Shannon  v.  Burr,  1  Hilt.  (N.  Y.)        Greenaway  v.   Adams,   13    Ves. 
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accord  with  the  character  of  the  demised  premises,  ^  and 
for  a  purpose  not  inconsistent  with  the  lease  itself.^  We 
shall  hereafter  see "  that  the  question  whether  or  not  a 
transaction  in  reference  to  a  leasehold  is  an  assignment 
or  a  suh-lease  is  to  he  determined  by  the  fact  whether  or 
not  the  entire  term  is  disposed  of,  leaving  nothing  in  the 
lessee  by  way  of  reversion.*  Any  reversion,  however 
small  and  inconsiderable,  is  sufficient  to  give  the  grant 
the  character  of  an  under-lease.^ 

Sec.  1244.  Same— Clauses  prohibiting.— The  fact  that  a 
lessee  may  assign  or  sub-lease,  unless  prohibited  by  the 
terms  of  the  lease,  renders  it  customary  to  introduce  into 
leases  a  clause  forbidding  such  assignment  or  subletting 


'  Parkman's  Admr.  v.  Aicardi,  34 
Ala.  393;  s.c.  73  Am.  Dec. 
457; 

Nave  V.  Berry,  32  Ala.  383,  390. 

May  snblet  where  tlie  lease  contains 
no  stipulation  against  subletting 
and  the  property  may  be  used 
for  any  purpose  not  inconsist- 
ent with  the  terms  of  the  lease. 

Crommelin    v.    Thiess,    31    Ala. 
413 ;  s.o.  70  Am.  Dec.  499. 
«  Crommelin  v.  Thiess,  31  Ala.  413 ; 
s.c.  70  Am.  Dec.  499. 

EiQoining  sub-leasing. — It  is  said  in 
Parkman's  Admr.  v.  Aicardi, 
supra,  that  "  equity  will  enjoin 
lessee  from  subletting,  on 
ground  of  fraud,  where  the 
lessee,  who  had  occupied  the 
premises  during  a  former  term 
as  a  drug-store,  obtained  a  new 
lease  at  the  instance  of  the  sub- 
lessees for  the  purpose  of  sub- 
letting the  premises  to  them 
to  use  in  retailing  spirituous 
liquors,  without  informing  the 
lessor  of  the  use  to  be  made  of 
the  premises,  and  knowing  that 
the  lessor  would  not  rent  them 
for  that  purpose." 
3  See,  also  :  Post,  %  1348. 
*  See  :  McNeil  v.  Kendall,  128  Mass. 
345  ;  s.c.  35  Am.  Eep.  873  ; 

Patten  v.  Deshon,  67  Mass.  (1 
Gray)  325 ; 

Sands  v.  Hughes,  53  N.  Y.  287, 
293  • 

Bedford  v.  Terhune,  30  N.  Y. 
453,  457 ;  s.o.  86  Am.  Dec.  394 ; 

Lynde  v.  Hough,  27  Barb.  (N.  Y.) 


415; 
Fulton  V.  Stuart,  3  Ohio  369  ;  s.c. 

15  Am.  Dec.  542  ; 
Pollock  V.  Stacy,  9  Ad.   &  E.  (9 

Q.  B.)  1033 ;  s.c.  58  Eng.  C.  L. 

1033; 
Plush  V.  Digges,  5  Bligh  N.  S.  31 ; 
Palmer  v.  Edwards,  1  Doug.  187 ; 
Wollaston  V.  Hakewell,  3  Man. 

&  Gr.  333 ; 
Beardman  v.  Wilson,  L.  E.  4  C. 

P.  57; 
Parmenter  v.  Webber,  8  Taunt. 

593 ;  s.c.  2  Moore  656 ;  4  Eng. 

C.  L.  393. 
'  See  :  Patten  v.  Deshon,  67  Mass. 

(1  Gray)  325  ; 
Stewart  v.  Long  Island  E.  Co., 

103  N.  Y.  601 ;  S.C.  8  N.  E.  Eep. 

300; 
Collins  V.  Hasbrouck,  56  N.  Y. 

157  ;  s.c.  15  Am.  Eep.  407  ; 
Post  V.  Kearney,  3  N.  Y.  894  ; 

s.o.  51  Am.  Dec.  308  ; 
Martin  v.  O'Connor,  43  Barb.  (N. 

Y.)  522 ; 
Astor  V.  Miller,  3  Paige  Ch.  (N. 

Y.)  68 ; 
Linden  v.  Hepburn,  3  Sandf .  (N. 

Y.)  668  ; 
Pingrey  v.  Watkins,  15  Vt.  479 ; 
Derby  v.  Taylor,  1  East  502  ;  s.c. 

6  Eev.  Eep.  337  ; 
PoUook  V.  Stacy,  9  Ad.  &  E.  N. 

S.  (9  Q.  B.)  1033  ;  s.c.  58  Eng. 

C.  L.  1033  ; 
Parmenter  v.  Webber,  8  Taunt. 

593  ;  s.o.  2  Moore  656 ;  4  Eng. 

C.  L.  293. 
See  :  Post,  %  1248. 
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-without  the  consent  of  the  landlord  ;  ^  but  such  restric- 
tions are  not  favored  in  law,  and  the  courts,  which  are 
jealous  of  any  restriction  being  placed  upon  estates  of  all 
kinds,  either  as  to  their  use  or  alienation,  construe  such 
clauses  strictly,  and  will  not  restrain  a  lessee  from  assign- 
ing where  the  lease  merely  prohibits  subletting,  or  sub- 
letting where  the  lease  merely  prohibits  assigning.^ 

Sec.  12i5.  Same  —  Statutory  restrictions.— In  some  of 
the  states  statutes  have  been  passed  curtailing  the  power 
of  the  lessee  to  assign  and  sublet.  Thus  in  Georgia  the 
lessee  is  prohibited  by  statute  from  assigning  or  sub- 
letting without  the  consent  of  the  landlord.^  In  Kansas 
the  statute  prohibits  assignment  and  subletting,  and  the 
same  is  true  in  Kentucky  and  Missouri,  where  the 
tenant  holds  for  a  term  of  years.* 

Sec.  1216.  Same— Involuntary  assignments.— A  simple 
restriction  in  a  lease  to  assign  does  not  apply  to  involun- 
tary alienation,  but  only  to  voluntary  transfers  of  the 
lessee's  estate.^  If  it  is  sought  to  prevent  involuntary 
alienation  it  must  be  explicitly  provided  in  the  lease 
that  such  alienation  shall  work  forfeiture  of  the  term.^ 
Where  thete  is  not  such  a  provision  in  the  lease  the 

1  See  :  Ante,  S,  1237.  157  ;  s.c.  15  Am.  Rep.  407  ; 

2  Field  V.  MOls,  33  N.  J.  L.  (4  Vr.)        Moore  v.  Pitts,  53  N.  Y.  85  ; 

254  ;  Jackson  ex  d.  Schuyler  v.  Cor- 

CoUins  V.  Hasbrouck,  56  N.  Y.  liss,  7  John.  (N.  Y.)  531 ; 

157  ;  s.c.  15  Am.  Rep.  407  ;  Hargrave  v.  King,  5  Ired.  (N.  C.) 

Lynde  v.  Hough,  27  Barb.  (N.  Y.)  430  ; 

415 ;  PhUpot  V.  Hoare,  2  Atk.  219 ; 

Jackson  ex  d.  Weldon  v.  Harri-  Doe  d.  Mitchinson  v.  Carter,   8 

son,  17  John.  (N.  Y.)  66 ;  Durnf .  &  E.  (8  T.  R.)  57,  300 ; 

Jackson  ex  d.  Stevens  v.  Silver-  s.c.  4  Rev.  Rep.  586  ; 

nail,  15  John.  (N.  Y.)  278 ;  Doe  v.  Bevan,  3  Maul.  &  S.  353 ; 

Hargrave  v.  King,  5  Ired.  (N.  C.)  Lear  v.   Leggett,  1  Russ.  &  M. 

430.  690. 

3  Sealer  v.  Kittner,  41  Ga.  594 ;  «  See  :  Davis  v.  Eyton,  7  Bing.  154 ; 

McBurney  v.  Mclntyre,  38  Ga.  s.c.  20  Eng.  0.  L.  77 ; 

361  Doe  V.  Galliers,  2  Durnf.  &  E.  (2 

"  In  Phelps  V.  Nave,  5  Ky.  L.  Rep.  T.  R.)  133  ; 

932,  it  is  held  that  an  assign-  Doe  ex  d.   Lockwood  v.  Clark, 

ment  of  a  part  of  a  lease  less  8  East  185 ;   s.c.  9  Rev.   Rep. 

than     two    years    of    a    term  402  ; 

greater  than  two  years  works  Doe  v.  Hawks,  2  East  481 ; 

a  forfeiture  of  the  lease.  Cooper  v.  Wyatt,  5  Madd.  482 ; 

6  See  •  Smith  v.  Putnam,  20  Mass.  Yarnold  v.  Moorhouse,  1  Ry.  & 

(3  Pick.)  221;  Myl.  346  : 

Collins  V.  Hasbrouck,  56  N.  Y.  Doe  v.  David,  5  Tyrw.  135. 
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estate  may  be  taken  and  sold  under  execution,  or  in 
process  under  the  bankruptcy  and  insolvent  laws,  and 
pass  to  an  assignee  for  the  benefit  of  creditors,  for  the 
satisfaction  of  the  lessee's  debts.  ^  The  purchaser  or 
assignee  of  such  term  will  become  liable  on  the  covenants 
of  the  lease  where  they  accept  the  estate  and  exercise  the 
rights  of  ownership  over  it  ;  ^  but  an  assignee  in  bank- 
ruptcy or  for  the  benefit  of  creditors  is  not  compelled  to 
take  the  lease  unless  it  is  for  the  benefit  of  the  creditors,^ 
and  has  a  right  to  elect  within  a  reasonable  time  whether 
he  will  accept  or  reject  the  lease  ;  the  mere  fact  that  the 
leasehold  estate  is  included  in  the  assignment  will  not 
render  him  liable  on  the  co-tenants.* 

Sec.  124Y.  Same— By  insolvent  assignee.— A  voluntary 
or  an  involuntary  assignment,  for  the  benefit  of  credi- 
tors, of  a  term  as  a  part  of  the  property  of  the  lessee 
will  not  be  prohibited  unless  there  is  a  covenant 
introduced  into  the  lease  specially  providing  that  the 
term  shall  determine  upon  the  happening  of  such  an 
event.^  The  including  of  a  term  in  the  deed  of  assign- 
ment, however,  does  not  bind  the  assignee  by  the  cove- 
nants of  the  lease  until  after  he  has  accepted  the  premises 
demised,  and  he  will  be  given  a  reasonable  time  in  which 
to  ascertain  whether  the  term  can  be  made  available  for 
the  benefit  of  creditors  before  making  his  election  to 
accept.  That  election,  when  made,  may  be  manifested 
either  by  acts  or  words.^ 

'  An  assignment  in  bankruptcy,  how-  G-ray)  333  ; 

ever,  does  not  necessarily  have  Carter  v.  Hammett,  18  Barb.  (N. 

the  eflfect  to  transfer  the  lease  Y.)  608,  618  ; 

held  by  the  bankrupt,  nor  does  Hendrickt).Judas,3Cai.(N.Y.)35; 

the    mere    acceptance   of  his  Journeay  v.  Barckley,  1  Hilt.  (N. 

ofiBcial  position  by  the  assignee  Y.)  477 ; 

render  him  assignee  of  the  lease.  Sparhawk    v.   Broome,   6    Binn. 

Re  Ives,  18  Bankr.  Eeg.  28.  (Pa.)  356  ; 

«  Quackenboss  v.  Clarke,  13  Wend.  Pratt  v.  Levan,  1  Miles  (Pa.)  358  ; 

(N.  Y.)  555  ;  Copeland  v.  Stephens,  1  Barn.  & 

White  V.  Hunt,  L.  R.  6  Ex.  32.  Aid.  593  ; 

See  :  Armstrong  v.   Wheeler,   9  Carter  v.  Warner,  4  Car.  &  P. 

Cow.  (N.  Y.)  88  ;  191  ;  s.c.  19  Eng.  C.  L.  470  ; 

Williams  v.  Woodward,  3  Wend.  Smythe  v.  North,  L.  R.  7  Exoh. 

(N.  Y.)  487.  343. 

White  V.  Griffing,  18  Bankr.  Reg.  See  :  Post,  8  1247. 

399.  See  :  Ante,  §  1246. 

■>  Dorranoe  v.  Jones,  27  Ala.  630  ;  See :  Commonwealtli  ik  Franklin 

Blake  v.  Sanderson,  67  Mass.  (1  Insurance  Co.,  115  Mass.  378  ; 
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Sec.  12i8.  Same  —  Transfer  of  entire  term  in  part  of 
premises.— Whether  a  transfer  of  the  entire  term  in  a 
portion  of  the  premises  demised  is  an  assignment  pro 
tanto,  or  a  sub-lease,  is  one  upon  which  the  authorities  are 
not  harmonious  ;  one  class  of  cases  holding,  as  heretofore 
pointed  out,^  that  the  question  whether  a  transaction  in 
reference  to  a  leasehold  is  an  assignment  or  a  sub-lease 
is  to  be  determined  by  the  fact  whether  or  not  the  entire 
term  in  the  whole  or  a  portion  of  the  premises  is  disposed . 
of,  leaving  nothing  by  way  of  reversion,  maintaining 
that  if  anything  is  left,  no  matter  how  small,  this 
constitutes  the  transaction  a  leasing  ;  ^  the  other  class  of 
cases  holding  that  where  the  lessee  gives  a  sub-lease  for 
a  portion  of  the  premises  for  the  entire  term,  the  trans- 
action is  not  an  assignment  pro  tanto,  but  is  a  mere  sub- 
letting.^   But  it  is  thought  that  the  contention  which 


Hoyt  V.   Stoddard,   84  Mass.    (3 

Allen)  443  ; 
Journeay  v.  Brackley,  1  Hilt.  (N. 

Y.)  477  ; 
Bagley  v.  Freeman,  1  Hilt.  (N. 

Y.)  196  ; 
Pratt  V.  Levan,  1  Miles  (Pa.)  358  ; 
In  re  Yeaton,  1  Low.  C.  C.  420  ; 

s.c.  Fed.  Cas.  No.  18133  ; 
Copeland  v.  Stephens,  1  Barn.  & 

Aid.  593  ; 
Carter  v.  Wame,  4  Car.  &  P.  191 ; 

s.c.  19  Eng.  C.  L.  470  ; 
Lindsay  v.  Limbert,  3  Car.  &  P. 

536  ;  s.o.  13  Eng.  C.  L.  713  ; 
Turner  v.  Richardson,  7  East  335  ; 
Hastings  v.  Wilson,  1  Holt  390  ; 

s.o.  8  Eng.  C.  L.  130. 
'  See  :  Ante,  §  1243. 
2  WoodhuU  V.  Rosenthal,  61  N.  Y. 

383,  391,  distinguished  in  Gan- 

son  V.  Tiffit,  71  N.  Y.  48,  54 ; 
Van  Rensselaer  v.  Gallup,  5  Den. 

(N.  Y.)  454 ; 
St.  Clair  v.  Williams,  7  Ohio  (pt. 

II.)  Ill  ;  s.c.  30  Am.  Dec.  194. 
A  plain  distinction  is  thus  made  be- 
tween the  holder  of  a  part  of 

the  land  and  the  holder  of  a 

part  of  the  term  or  estate. 
St.   Clair  «.  Williams,  7  Ohio  (pt. 

II.)  Ill  ;  s.c.  30  Am.  Dec.  194. 
See  :  Ante,  §  1243. 
'  Patten    v.   Deshon,   67    Mass.    (1 

Gray)  335. 
See  :  iJunlapi).  BuUard,  131  Mass. 

161; 


McNeil  V.  Kendall,  128  Mass.  245  ; 
s.c.  35  Am.  Rep.  373  ; 

Farrington  v.  Kimball,  126  Mass. 
313; 

Porter  v.  Merrill,  124  Mass.  534  ; 

McNeil  V.  Ames,  120  Mass.  481 ; 

Sanders  v.  Partridge,  108  Mass. 
558,  560 ; 

Way  V.  Reed,  88  Mass.  (6  AUen) 
364; 

Hunt  V.  Thompson,  84  Mass.  (2 
Allen)  341  ; 

Shumway  v.  Collins,  72  Mass.  (6 
Gray)  237  ; 

Buffum  V.  Deane,  70  Mass.  (4 
Gray)  385,  393 ; 

Fulton  V.  Stuart,  2  Ohio  315  ;  s.c. 
15  Am.  Dec.  542. 

Massaclmsetts  doctrine.  —  The  Su- 
preme Judicial  Court  of  Massa- 
chusetts say,  in  the  case  of  Mc- 
Neil V.  Kendall,  supra,  that 
where  a  lessee  for  years  had 
given  a  lease  by  inetes  and 
bounds  in  a  portion  of  the  de- 
mised premises,  for  his  entire 
term,  that  this  constituted  a 
leasing  and  not  an  assignment, 
and  referring  to  the  case  Patten 
V.  Deshon  say  they  are  not 
aware  that  it  "  has  ever  been 
judicially  questioned  ;  nor  has 
any  case  been  called  to  our  at- 
tention, in  which,  upon  the 
same  state  of  facts,  a  different 
rule  has  been  declared.  It  has 
been  cited  with  approval    in 
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maintains  that  a  transfer  of  a  portion  of  the  premises 
demised  for  the  whole  of  the  term  is  an  assignment  pro 
tanto  and  not  a  sub-leasing,  is  supported  by  the  better 
reason. 

Sec.  1249.  Same— Assignee  takes  subject  to  burdens.— 
The  assignee  of  the  whole  or  a  portion  of  the  premises 
demised  for  a  portion  or  the  whole  of  the  term  takes  them 
subject  to  the  conditions  of  the  covenants  in  the  lease, 
and  to  all  the  burdens  to  which  it  was  liable  in  the  hands 
of  the  assignor.^  We  have  already  seen  that  when  the 
assignment  is  by  deed  or  writing  the  assignee  becomes 
liable  to  the  burdens  upon  the  acceptance  of  the  assign- 
ment, either  with  or  without  entry  ;^  but  this  liability 


numerous  cases  m  our  own  re- 
ports ;  it  has  been  the  law  in 
Massachusetts  for  more  than 
twenty  years,  and  lays  down  a 
just  and  equitable  rule,  not  in- 
consistent with  the  established 
principles  of  law."  The  court 
then  cites  the  authorities  above 
referred  to. 
In  Patten  v.  Deshon,  supra,  in 
which  the  lessee  for  years  had 
given  a  lease  in  a  portion  of  the 
premises  by  metes  and  bounds 
for  his  entire  term,  Justice 
Shaw,  in  delivering  the  judg- 
ment of  the  court,  said:  "It 
would  bo  too  narrow  a  con- 
struction to  hold  that  this  was 
only  an  assignment  of  the 
instrument  or  document ;  it 
means  aU  the  right,  title,  and 
interest  which  he  holds,  or  has 
title  to  hold,  under  the  instru- 
ment. It  clearly  embraced  the 
transfer  of  all  right  to  the  use 
and  enjoyment,  for  the  residue 
of  the  term,  of  all  that  part  of 
the  leased  premises  which  had 
not  been  underlet  to  Deshon. 
Had  the  sub-lease  to  Deshon 
been  surrendered,  or  forfeited 
by  non-payment  of  rent,  the  as- 
signment would  have  passed 
to  the  assignee  the  right  to 
use  and  enjoy  that  part  of  the 
premises  let  to  Deshon,  for  the 
residue  of  the  term.  It  was 
therefore  a  substantial  interest 
intended  to  be  assigned." 

'  Adams  v.  Beach,  1  Phila.  99. 

2  See  :  Ante,  §  1337. 


3  See :  Babcook  v.  Scoville,  56  111. 
461; 

Trabue  v.  McAdams,  7  Bush  (Ky.) 
75; 

Walton  V.  Cronly's  Admrs.,  14 
Wend.  (N.  Y.)  63. 

New  York  doctrine  — lUiuois  criticism. 
— In  Damainville  v.  Mann,  33 
N.  Y.  197  ;  s.c.  88  Am.  Dec. 
334,  it  is  held  that  a  tenant  in 
possession  of  the  entire  prem- 
ises, as  the  assignee  of  the  un- 
divided two-thirds  interest  of 
the  term  created  by  the  lease 
reserved  rent,  is  liable  to  the 
owners  for  the  reservation  fee 
for  the  entire  rent,  and  that 
his  co-tenant  out  of  possession 
is  not  liable.  This  doctrine  is 
disapproved  of  by  the  Supreme 
Court  of  Illinois  in  Babcock  v. 
Scoville,  56  111.  461,  and  de- 
clared to  be  unsupported  by 
authority. 

A  rent  service  was  apportioned  at 
common  law  upon  the  sever- 
ance of  the  land  whence  it  is- 
sued ;  and  an  apportionment 
of  covenants  which  run  with 
the  land  was  also  permitted  at 
common  law. 

Van  Rensselaer  v.  Bradley,  8  Den. 
(N.Y.)  135  ;  S.C.45  Am.  Dec.451. 

See :  Van  Rensselaer  v.  Chad- 
wick,  34  Barb.  (N.  Y.)  333,  339  ; 

Van  Rensselaer  v.  Jones,  3  Barb. 
(N.  Y.)  643,  663  ; 

Van  Rensselaer  v.  Gallup,  5  Den. 
(N.  Y.)  459,  468  ; 

Zule  V.  Zule,  14  Wend.  (N.  Y.) 
76  ;  s.c.  35  Am.  Dec.  600  ; 
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continues  only  during  the  time  while  the  assignee  holds 
the  estate,  and  we  have  already  seen  ^  that  the  assignee 
may  free  himself  at  any  time  from  future  liability  by 
assignment  of  the  term.^  Where  the  assignee  accepts 
an  assignment,  either  absolute  or  conditional,  and  enters 
under  it  and  occupies  the  estate,  he  will  be  estopped  to 
deny  the  validity  of  the  assignment,  and  cannot  escape 
liability  for  rent  by  abandoning  the  premises  before  the 
expiration  of  the  term.^  Where  the  assignment  by  the 
lessee  of  his  interest  is  by  way  of  mortgage,  the  mort- 
gagee is  liable  as  assignee  upon  the  covenants  which  run 
with  the  land,  although  he  may  not  have  entered.* 

At  common  law  an  action  of  debt  or  covenant  would 
lie  against  the  assignee  in  respect  to  covenants  in  his 
lease,  and  would  be  local  for  the  reason  that  an  action 
founded  in  a  privity  of  estate  relating  to  land  is  local ;  ^ 


Nellis  V.  Lathrop,  23  Wend.  (N. 

Y.)  121  ;  s.c.  34  Am.  Dec.  285  ; 
Dyei-  V.  Wightman,  66  Pa.   St. 

429; 
Beads  v.  Ward,  22  Pa.  St.  150  ; 
Cuthbert  v.  Kvihn,  3  Whart.  (Pa.) 

357  ;  s.c.  31  Am.  Dec.  513  ; 
Moore  v.  Turpin,  1  Spears  (S.  C.) 

L.  33  ;  s.c.  40  Am.  Dec.  589. 

1  See  :  Ante,  §  1240. 

-  Armstrong  v.   Wheeler,   5  Cow. 

(N.  y.)  88  ; 
Bagley  v.  Freeman,  1  Hilt.  (N. 

Y.)  196 ; 
Stern  v.  Florence  Sewing  Machine 

Co.,  53  How.  (N.  y.)  Pr.  478  ; 
Hurst  V.  Rodney,  1  Wash.  C.  C. 

875;  s.c.  Fed.  Cas.  No.  6937. 

2  Blake  v.  Sanderson,  67  Mass.  (1 

Gray)  338. 

See  :  Dorrance  v.  Jones,  27  Ala. 
630; 

Farrington  v.  Klimball,  136  Mass. 
313,  314  ; 

Carter  v.  Haimmett,  18  Barb.  (N. 
Y.)  608. 

lialjility  of  assignee  for  rent— Privity 
of  estate.— It  is  said  in  Farring- 
ton V.  Kimball,  supra,  that 
where  a  lessee  assigns  his  entire 
interest  in  the  estate,  the  as- 
signee becomes  liable  to  the  les- 
sor for  the  performance  of  all 
the  covenants  whicli  run  with 
the  land,  by  virtue  of  the  priv- 
ity of  the  estate  created  by  the 
assignment. 


Citing  :  Sanders  v.  Partridge,  108 

Mass.  556 ; 
Wall  V.  Hinds,  70  Mass.  (4  Gray) 

256,  332  ;  s.c.  64  Am.  Dec.  64  ; 
Blake  v.  Sanderson,  67  Mass.  (1 

Gray)  332. 

*  Mahew  v.  Hardesty,  8  Md.  479  ; 

Feloh  V.  Taylor,  30 Mass.  (13  Pick.) 
133; 

McMurphy  v.  Minot,  4  N.  H. 
251; 

Astor  V.  Miller,  2  Paige  Ch.  (N. 
y.)  68 ; 

Walton  V.  Cronly,  14  Wend.  (N. 
Y.)  63  ; 

Astor  V.  Hoyt,  5  Wend.  (N.  Y.) 
603; 

Graham  v.  Way,  38  Vt.  19,  24  ; 

Pingrey  v.  Watkins,  15  Vt.  479, 
488; 

Calvert  v.  Bradley,  57  U.  S.  (16 
How.)  593  ;  bk.  14  L.  ed.  1066  ; 

Williams  v.  Vosanquet,  1  Brod. 
&  B.  383. 

This  doctrine  is  questioned  in  the 
case  of  Lord  v.  Ferguson,  9  N. 
H.  380,  383,  and  held  not  to  ap- 
ply in  California,  because  of 
the  peculiar  character  of  mort- 
gages under  the  statute  in  that 
state. 

Johnson  v.  Sherman  15  Cal.  287  ; 
s.c.  76  Am.  Dec.  481  ; 

Engles  V.  McKinley,  5  Cal.  153. 

*  Walker's  Case,  3  Co.  22. 

See  :  Patten  v.  Deshon,  67  Mass. 
(1  Gray)  335,  336  ; 
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in  this  country,  however,  the  form  of  action  to  be 
adopted  depends  (1)  upon  the  circumstances  under  which 
the  action  may  be  brought,  and  (2)  upon  the  statutes  of 
the  particular  state  where  the  action  is  brought.  In 
some  of  the  states,  such  as  Vermont,  an  action  against 
the  assignee  of  a  term  is  transitory  and  not  local.  ^ 

Sec.  1250.  Same— How  made.— We  have  already  seen^ 
that  in  the  absence  of  any  restriction  of  covenant  or 
condition  in  the  lease  the  lessee  may  assign  ^  or  underlet 
the  premises  demised,''  except  in  those  states  where  re- 
strained by  statutory  prohibition.  °  The  statute  of  frauds 
requires  the  assignment  of  a  leasehold  interest  to  be  by 
deed  or  note  in  writing  signed  by  the  lessee,  or  by  his 
agent  thereunto  duly  authorized  in  writing.^  Such  an 
assignment  may  be  in  the  form  of  a  lease,  or  by  any  in- 
strument in  writing  in  terms  an  assignment ; ''  thus  the 
assignment  may  be  made  by  will,*  or  by  an  instrument  in 
the  form  of  a  deed  or  mortgage.^    But  where  the  lease  is 


Howland  v.  Coffin,  26  Mass.  (9 
Pick.)  53;  s.o.  29  Mass.  (12 
Pick.)  125 ; 

Lienow  v.  Ellis,  6  Mass.  331,  333  ; 

McKeon  v.  Whitney,  3  Den.  (N. 
Y.)  453  ; 

Stevenson  v.  Lambard,  3  East 
575  ;  s.c.  6  Rev.  Rep.  511 ; 

Pine  V.  Leicester,  Hob.  37. 

Sent  from  assignee  of  lessee — Ee- 
covery  by  assignee  of  lessor. — In 
Howland  v.  Coffin,  26  Mass.  (9 
Pick.)  52,  54,  the  court  say  in 
regard  to  the  plaintiflE's  right, 
under  the  circumstances,  to 
maintain  an  action  of  debt  for 
the  rent  due,  the  law  seems  to 
be  well  settled ,  that  the  assignee 
of  the  lessee  is  liable  to  the  as- 
signee of  the  lessor  in  an  action 
of  debt,  for  the  time  he  holds ; 
for  though  there  is  no  privity 
of  contract,  there  is  a  privity  of 
estate  which  creates  a  debt  for 
the  rent. 
'  University  of  Vermont  v.  Joslyn, 
21  Vt.  52  ; 

Bliss  on  Code  PL  (2d  ed.),  §  236  ; 

Boone  on  Code  PI.,  §  162. 
s  See  :  Ante,  §§  1237,  1343. 
'  Robinson  v.   Perry,  21   Ga.   183  ; 
s.c.  68  Am.  Dec.  455. 


*  Crommelin  v.  Theiss,  31  Ala.  412  ; 

s.c.  70  Am.  Deo.  499 ; 
King  V.  Aldborough,  1  East  597. 

*  See  :  McBurney   v.   Mclntire,   38 

Ga.  261. 
«  Bedford  v.  Terhune,  30  N.  Y.  453, 
459  ;  s.c.  86  Am.  Dec.  394,  399. 
'  Lynde  v.  Hough,  27  Barb.  (N.  Y.) 
415; 

Beardman  v.  Wilson,  L.  R.  4  C. 
P.  57; 

Palmer  v.  Edwards,  1  Doug.  187  ; 

Poultney  v.  Holmes,  1  Str.  405. 
s  Martin  v.  Tobin,  123  Mass.  85  : 

Sanders  v.  Partridge,  108  Mass. 
556,  558. 
9  RusseU  V.  AUen,  84  Mass.  (3  Allen) 
42; 

Kimball  v.  Lockwood,  6  R.  1. 138. 

Lease  after  mortgage — Eights  and 
liabilities  under. —  The  riglits 
and  liabilities  of  the  parties  are 
very  different  when  a  lease  for 
years  is  made  posterior  to  a 
mortgage  by  a  mortgagor  while 
remaining  in  possession  of  tlie 
mortgaged  estate.  For  then 
there  is  no  privity  of  contract 
or  estate  between  the  mort- 
gagee and  lessee,  who  stands 
in  the  place  and  is  subject  only 
to  the  obligations  of  the  mort- 
76 
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under  seal  it  can  be  assigned  only  by  an  instrument  under 
seal/  for  it  is  a  well-settled  rule  of  law  that  an  instru- 
ment of  transfer  must  be  of  as  high  a  nature  as  the 
instrument  transferred  ;  ^  yet  an  assignment  in  writing 
of  a  lease  under  seal  will  be  effectual  to  transfer  the 
estate  where  it  is  followed  by  an  entry  on  the  part  of  the 
assignee  upon  the  premises  demised,  and  he  will  be 
liable  as  assignee  for  rent  accruing  during  his  tenancy, 
by  reason  of  the  privity  of  estate  thereby  created  be- 
tween him  and  the  lessor.^  The  assignment  of  the  term 
to  a  party  in  possession  will  be  presumed  unless  the  con- 
trary is  shown  ;  *  but  such  presumption  of  assignment 
may  be  rebutted,  thus  destroying  the  privity  of  estate 
making  such  party  responsible  to  the  lessor  for  rent.^ 

Sec.  1251.  Same— Of  reversion.— At  common  law,  on 
the  feudal  idea  of  a  personal  relation  between  landlord 
and  tenant  which  could  not  be  dissolved  without  con- 
sent, the  assignee  of  the  lessor  was  not  allowed  to 
maintain  an  action  for  rent  against  the  tenant  without 
an  attornment.  By  the  statute  of  Henry  VIII.^  the 
tenant  was  inade  liable  to  pay  his  rent  to  the  assignee  of 
the  reversion  without  attornment.     This  statute,  how- 

gagor,   of  whom  rent  cannot  Brewer  r'.  D}'er,  61  Mass.  (7  Cush.) 

be  collected  so  long  as  he  is  337  ; 

permitted  to  remain  in  the  use  Wood  i\  Partridge,  11  Mass.  488. 

and    occupancy  of  the  mort-  '  Brewer  c.  Djer, 61  Mass.  (7  Cush.) 

gaged  premises.     UntU  there  337.  338 : 

has  been  an  actual  entry,  or  Dennis  r.  Twitchell,  51  Mass.  (10 

some  act  equivalent  thereto  has  Met.)  180  ; 

occurred,   the  mortgagee  can  Wood  i\  Partridge,  11  Mass.  488. 

maintain  no  action  against  him  °  Sanders  i'.  Partridge,   108  Mass. 

for  the  recoveiy  of  rent,  except  556. 

upon  an  express  promise  to  pay  ■*  Bedford  v.  Terhune,  30  N.  Y.  433  ; 

it.  s.c.  86  Am.  Dec.  394  ; 

See :  Morse  v.  Goddard,  54  Mass.  Mariner  v.  Crocker,  18  Wis.  2ol  ; 

(13  Met.)  177  ;  s.c.  46  Am.  Dec.  Cross  v.  Upson,  17  Wis.  618. 

7-38;  'Kain  v.  Hoxie,   3    Hilt.   (N.   Y.) 

Massachusetts  Hospital  Life  In-  311  ; 

surance  Co.  v.  Wilson,  51  Mass.  Durando    v.   Wyman,   2    Sandf. 

(10  Met.)  126  ;  (N.  Y.)  597  ; 

Field  I'.  Swan,  51  Mass.  (10  Met.)  Quackenboss  v.  Clark,  13  Wend. 

112;  (N.  Y.)  555. 

Fitchbui-g  Cotton  Manfg.  Corp.  See  :   Armstrong   v.   Wheeler,  9 

r.  Melven,  15  Mass.  268.  Cow.  (N.  Y.)  88  ; 

'  Sanders  v.  Partridge,  108  Mass.  Williams  v.  Woodward,  3  Wend. 

556,  558.  (N.  Y.)  487. 

See  :  Bridgham    r.   Tileston,    87  «  83  Hen.  VIII.,  c.  34. 

Mass.  (5  Allen)  371  ; 
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ever,  applied  only  to  demises  by  deed.  The  subsequent 
statute  of  Anne^  gave  to  the  assignee  an  action  for 
use  and  occupation  in  case  of  demise  without  deed,  al- 
though there  had  been  no  attornment  of  the  tenant.^ 
The  provisions  of  these  statutes  have  been  generally 
adopted  in  this  country  ;  ^  and  consequently  the  lessor 
has  a  right,  in  the  a;bsence  of  a  covenant  in  the  lease  to 
the  contrary,  to  sell  the  demised  premises  at  any  time 
during  the  term  without  notice  to  the  lessee,  thereby 
bringing  in  a  new  party  with  the  rights  of  a  reversioner, 
even  where  there  is  a  clause  in  the  lease  stipulating 
that  the  lessor  shall  have  the  right  to  sell  during  the 
term,  by  giving  to  the  lessee  a  specified  notice  and  the 
option  to  purchase,  this  clause  being  enabling  and  not 
restrictive,  for  which  reason  a  sale  of  the  premises  sub- 
ject to  the  lease,  without  notice  or  offer  to  the  lessee,  is 
not  a  breach  of  such  covenant.*  On  the  same  principle, 
if  the  reversion  is  taken  and  sold  on  execution  before  the 
rent  is  due,  such  sale  will  carry  the  right  to  recover  the 
rent  reserved  to  the  execution  purchaser.^  The  con- 
verse rule  is  that  a  transfer  of  the  reversion,  either 
voluntary  or  otherwise,  carries  with  it  the  rent  due 
from  the  lessee  at  the  time  of  the  transfer,  and  that 
accruing  thereafter.^     The  right  of  the  assignee  of  the 

1  4  Anne,  c.  16,  §  9.  Gush.)  318  ; 

^  Peck  V.  Northrop,  17  Conn.  217  ;  Hart  v.  Isreal,  3  Browne  (Pa.)  23; 

Mussey  v.    Holt,  34  N.  H.  348  ;  Scheerer    v.    Stanley,    3    Rawle 

B.C.  55  Am.  Dec.  334  ;  (Pa.)  276  ; 

Standen  v.  Chrismas.  10  Ad.  &  Bank  of  Pennsylvania  v.  Wise,  3 

E.  N.  S.    (10  Q.  B.)  135,  139  ;  Watts  (Pa.)  394. 

s.c.  59  Eng.  C.  L.  133  ;  «  See  :    Wilson    v.    Delaplaine,    3 

Lumley  v.  Hodgson,  16  East  99.  Harr.  (Del.)  499  ; 

3  English  V.  Key,  39  Ala.  113  ;  Stout  v.  Kean,  3  Harr.  (Del.)  83 

Baldwin  v.  Walker,  21  Conn.  168;  Burden  v.   Thayer,  44  Mass.   (3 

Funk  V.  Kincaid,  5  Md.  404  ;  Met.)  76 ;  s.c.  37  Am.  Dec.  117 

Mussey  v.  Holt,  34  N.   H.   348 ;  Keay  v.  Goodman,  16  Mass.  1 ; 

s.c.  55  Am.  Dec.  334 ;  Newall  v.  Wright,  3  Mass.  138 

Pendergast  v.  Young,  21  N.  H.  s.c.  3  Am.  Deo.  98; 

234  ;  York  v.  Jones,  3  N.  H.  454  ; 

Moffat  V.  Smith,  4  N.  Y.  136  ;  Farley  v.   Craig,  11  N.  J.  L.   (6  . 

Tilford  V.  Fleming,   64    Pa.   St.  Halst.)  363  ; 

300.  Van  Rensselaer  v.  Gallup,  5  Den. 

Statute  of  Anne — Not  in  force  in  lUi-  (N.  Y.)  454  ; 

nois  the  court  say  in  the  case  Johnson  v.  Smith,  3  Pa.  St.  496 ; 

of  Fisher  v.  Derring,  60  111.  114.  Snyder  v.  Riley,  1  Speers  (S.  C.) 

^  Callahan    v.   Hawkes,  131  Mass.  L.  373  ;  s.c.  40  Am.  Dec.  603  ; 

298.  Gibbs  v.   Ross,   2   Head  (Tenn ) 

5  Shelton  v.  Codman,  57  Mass.   (3  437 ; 
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lessor  to  recover  rent  from  the  lessee  or  his  assignee  is 
not  founded  on  contract,  but  on  the  privity  of  estate  ; 
consequently  when  either  has  parted  with  the  reversion, 
he  cannot  recover  rent  reserved.  Thus  it  is  said  in 
Gurdin  v.  Carter,^  that  although  the  lessee  or  his  as- 
signee cannot  deny  the  title  of  the  lessor  under  which  the 
demise  was  made,  yet  he  may  show  that  it  is  terminated, 
has  been  transferred,  or  otherwise  extinguished. ^ 

Sec.  1252.  Distinction  between  assignment  and  sub- 
leasing.—We  have  already  seen  that  the  distinction 
between  an  assignment  and  a  sub-lease  is  in  the  one  case 
a  parting  with  the  entire  interest  of  the  lessee  for  the 
whole  term  of  the  whole  or  a  portion  of  the  premises  ; 
and  in  the  other  of  reserving  a  portion  of  the  term  or  of 
some  compensation  or  a  right  to  re-enter  for  non-pay- 
ment of  rent.^  While  there  is  some  contrariety  of 
opinion  in  the  decisions  the  better  doctrine  is  thought  to 
be,  not  that  the  lessee  must  part  with  this  whole  or  entire 
interest  in  the  premises  for  the  whole  of  the  term,*  but 
that  he  may  dispose  of  the  whole  of  his  interest  for  the 
entire  term  in  a  part  of  the  premises,  and  that  this  will 
constitute  a  valid  assignment  pro  tanto,^  even  though 
the  instrument  should  be  in  the  form  of  a  sub-lease." 
But  if  the  lessee  sub-leases  the  entire  premises  for  the 
whole  of  his  unexpired  term,  with  a  covenant  on  the 
part  of  the  sub-lessee  that  he  will  surrender  the  premises 

Scott  V.  Lunt,  32  U.  S.  (7  Pet.)  McNeil    v.    Kendall,   128    Mass. 

596 ;  bk.  8  L.  ed.  797.  245  ;  s.c.  S5  Am.  Rep.  373  ; 

Assignment  by  deed  or  mortgage  of  Wheeler  v.  HUl,  16  Me.  329 ; 

the  reversion  has  the  same  effect.  Van  Rensselaer  v.  Gallup,  5  Den. 

KimbaU  v.  Pike,  18  N.  H.  419.  (N.  Y.)  454. 

1  99  Mass.  15,  16.  '  See  :  WoodhuU  v.   Rosenthal,  61 

«  Burden' u' Thayer,   44    Mass.   (3  N.  Y.  391 


Met.)  76 ;  s.c.  37  Am.  Dec.  117 
Armstrong  v.  Wheeler,  9  Cow 

(N.  Y.)  88  ; 
Taylor  v.  Shum,  1  Bos.  &  P.  21 

s.c.  4  Rev.  Rep.  759  ; 
Birch  V.  Wright,  1  Dumf.  &  E 

(1  T.  R.)  478  ;  s.c.  1  Rev.  Rep 


Bedford  v.    Terhune,  30  N.   Y. 

453 ;  s.c.  86  Am.  Deo.  394 ; 
Kain  v.   Hoxie,  2  Hilt.   (N.  Y.) 

311; 
Bagley  v.  Freeman,  1   Hilt.  (N. 

Y.)  196. 
6  Bedford  v.  Terhune,  30  N.  Y.  453, 


^23                  '    ''  457 ;  s.c.  86  Am.  Dec.  894 ; 

3  See  :  Ante,  §§  1243,  1248.  Langford  v.  Selmes,  3  Kay  &  J. 

*  See  :    Indianapolis  Manufacturers        _  339  :   ^  ,,^  , ,         „  m       . 

&    Carpenters'  Union  v.  The        Parmenter  v.  Webber    8  Taunt. 

Cleveland   C.  &  I.  R.  Co.,  45           593  ;  s.c.  2  Moore  656  ;  4  Eng. 

Ind.  251 ;  C.  L.  293. 
71 
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to  the  lessee  on  the  last  day  of  the  term,  the  transaction 
is  not  an  assignment  but  a  sub-lease.  The  theory  upon 
which  the  cases  hold  this  to  be  a  sub-leasing  is  that  by 
reason  of  this  covenant  to  surrender  some  fragment  of 
the  term  remains  in  the  original  lessee;^  and  where 
there  is  a  demise  by  the  lessee  for  the  whole  or  a  longer 
period  than  the  term  with  a  rent  reserved  to  the  lessee 
which  is  greater  than  that  stipulated  for  in  the  original 
lease,  and  with  the  reservation  of  a  right  to  re-enter  for 
non-payment  of  rent,  the  transaction  creates  the  relation 
of  landlord  and  tenant  between  the  parties  to  the  second 
demise,  if  they  so  intended.^ 

Sec.  1253.  Same— Effect  of  reservation.- It  follows  from 
what  has  been  already  said  that  if  any  right  in  or  to  the 
premises  remains  in  the  lessee  the  transaction  is  a  sub 
letting  and  not  an  assignment.^  A  reservation  of  rent 
will  of  course  have  the  effect  of  making  the  transaction 
a  subletting  ;  and  a  covenant  on  the  part  of  the  sub- 
lessee that  he  will  surrender  the  premises  to  the  lessee  on 
the  last  day  of  the  term  renders  the  transaction  a  sub- 
leasing.* It  has  been  held  that  where  the  lessee  reserves 
a  rent  different  from  that  paid  by  him,  that  the  trans- 
action will  be  a  subletting,  although  he  "assign "the 
whole  term,^  or  a  part  of  the  leased  premises  for  the 

'  See  :  Sexton  v.   Chicago  Storage  WoodhuU  v.  Rosenthal,  61  N.  Y. 

Co.  (111.),  29  Cent.  L.  J.  205  ;  382,  391  ; 

Stewart  v.  Long  Island  R.  Co.,  Collins  v.  Hasbrouck,  56  N.   Y. 

102  N.   Y.  601  ;  's.c.   8  N.   E.  157;  s.o.  15  Am.  Rep.  407; 

Rep.  200.  Davis  v.  Morris,  36  N.  Y.  569  ; 

*  Indianapolis     Manufacturers     &  Martin  v.  O'Connor,  48  Barb.  (N. 

Carpenters'  Union -u.  The  Cleve-  Y.)  514,  522  ; 

land  C.   &  I.  R.  Co.,  45  Ind.  Constantine  v.  Wake,  1  Sweeney 

251,  281 ;  ■  (N.  Y.)  239. 

Lee  V.  Payne,  4  Mich.  lOG  ;  <  Sexton  v.   Chicago    Storage  Co. 

WoodhuU  V.  Rosenthal,  61  N.  Y.  (111.),  29  Cent.  L.  J.  205. 

382,  391,  392  ;  s  CoUamer  v.  Kelley,  12  Iowa  319  ; 

Davis  V.  Morris,  86  N.  Y.  569  ;  Collins  v.  Hasbrouck,  56  N.   Y. 

Bedford    v.   Terhune,   30  N.   Y.  157;  s.c.  15  Am.  Rep.  407; 

458,  457  ;  s.c.  86  Am.  Dec.  394;  Martin  v.  O'Connor,  43  Barb  (N. 

Presoott  V.  De  Forest,  16  John.  Y.)  514  ; 

(N.  Y.)  159  ;  WoodhuU  v.  Rosenthal,  61  N.  Y. 

Uoyd  V.  Cozzens,  2  Ashm.  (Pa.)  382. 

131,  138  ;  See :  Bedford  v.  Terhune,  30  N. 

Adams  v.  Beach  (Pa.),  1  Phila.  99,  Y.  453  ;  s.c.  86  Am.  Deo.  394. 

178.  Pennsylvania  doctrine — Lloyd  v.  Coz- 

'  Smiley  v.  Van  Winkle,  6  Cal.  605;  zens.— In  the  case  of  Lloyd  v. 
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remainder  of  the  term.  Where  the  whole  term  has 
been  assigned  with  a  rent  reserved  in  excess  of  that 
reserved  in  the  original  lease,  with  the  right  of  re-entry 
for  non-payment,  this  constitutes  the  transaction  a  sub- 
letting and  not  an  assignment.^ 

Sec.  125-4.  Sub-leasing.— Unless  restrained  by  the  terms 
of  the  lease,  a  tenant  for  years  may  sub-lease  or  underlet 
the  whole  or  a  part  of  the  premises  for  so  long  a  term  as 
his  interest  continues.^  Some  of  the  decisions,  however, 
have  qualified  this  right  of  sub-leasing  by  limiting  it  to 
cases  where  for  a  use  not  out  of  accord  with  the  charac- 
ter of  the  demised  premises,^  and  for  a  purpose  not  in- 
consistent with  the  original  lease.*  Where  the  lessor 
takes  an  assignment  from  his  lessee  after  the  latter  has 
sublet  the  premises,  he  will  not  be  relieved  from  liability 
to  the  sub-lessee  upon  the  covenants  contained  in  the 
original  lease,  and  accepting  the  benefits  of  the  under- 
lease previously  made  by  collecting  rent  from  the  sub- 
lessee, the  original  lessor  comes  in  as  an  assignee  of  the 
reservation  and  not  as  owner  of  the  fee.^ 

Cozzens,   S    Ashm.   (Pa.)    131,  Brown  r.  PoweU,  35  Pa.  St.  239. 

where    the    whole    term    was  Brown  i\  Kite,  3  Overt.  (Tenn.) 

made  over  and  rent  and  right  233  ; 

of    re-entry    reserved    by    the  Pike  i:  Eyro,  9  Barn.  &  Cr.  909  ; 

lessee,  the  court  held  that  the  s.c.  17  Eng,  C.  L.  401  ; 

transaction  was  an  assignment  King  v.  Aldborough,  1  East  597. 

and  not  an  underlease.     But  in  '  Pai'kman's  Admr.   i'.  Aicardi,  34 

Adams  v.  Beach,   1  Phila.  99,  Ala.  893  ;  s.c.  73  Am.  Dec.  457; 

where  the  tenant   transferred  Nave  i:  Berry,  23  Ala.  390. 

the  whole  term,  reserving  the  *  Crommelin  r.  Theisa.  31  Ala.  413  ; 

rent  to  himself,  the  transaction  s.c.  70  Am.  Dec.  499. 

was  held  to  be  an  underletting  '  Bayley  v.  Richardson,  66  Cal.  416; 

as  regarded  the  action,  but  an  s.c.  5  Pac.  Rep.  910  ; 

assignment    as    regarded    tlie  McNeil    v.    Kendall.   128    Mass. 

right  of  distress  for  rent.  245  ;  s.c.  35  Am.  Rep.  373  ; 

'  Stewart   r.   Long  Island  R.  Co.,  Chaworth  v.   PhiUips,    1   Moore 

103  N.  Y.  601  :  s.c.  55  Am.  Rep.  S7(i. 

844  ;  8  N.  E.  Rep.  200.  California  rule— Bayley  v.  Eichard- 

»  See  :  Crommelin  v.  Theiss,  31  Ala.  son.— The  decision  in  Bayley  v. 

412  ;  s.c.  70  Am.  Dec.  499  ;  Richardson,  supra,  was  under 

Nave  V.  Berrv,  33  Ala.  283 ;  tlie      CnUfornia     Civil     Code, 

Den !-.  Post,  35  N.  J.  L.  (1  Dutch.)  which    provides  that   "  what- 

o>^.5  ;  ever  remedies  the  lessee  of  any 

Roberts  v.  Geis,  3  Daly  (N.  Y.)  real  property  may  have  against 

535  ;  his  immediate  lessor  for    the 

Shannon  i:  Burr,  1  Hilt.  (N.  Y.)  breach    of  any  agreement    in 

39  ;  the  lease,  lie  may  have  against 

Jackson    r.    HaiTison,   17  John.  the  assigns  of  the  lessor,"  etc. 

(N.  Y.)  66,  70  ;  Ancient  English   rule — Chawortli  v. 
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Sec.  1255.  Same — Sub-lessee's  covenants.— There  is  no 
privity  of  estate  between  tlie  original  lessor  and  a  sub- 
lessee of  the  original  lessee,  and  such  sub-lessee  is  not 
liable  to  the  lessor  for  the  rent  reserved  in  the  first 
lease/  but  is  liable  only  to  his  immediate  lessor  for  the 
payment  of  rent  and  the  performance  of  covenants.  ^  No 
covenants  entered  into  by  the  original  lessee  are  binding 
upon  the  under-lessee,  even  though  they  run  with  the 
land,  such  as  to  keep  in  repairs,  pay  rent,  and  the  like.^ 
Where  one  takes  an  assignment  of  the  whole  or  a  part 
of  the  premises  demised  for  the  whole  of  the  term,  he  be- 
comes liable  on  the  covenants  in  the  original  lease  as 
assignee.*  While  a  sub-lessee  cannot  be  held  liable  for 
the  rent  reserved  in  the  original  lease,  either  in  law  or  in 
equity,^  even  though  the  occupation  be  without  permis- 
sion or  objection  of  any  one/  yet  where  by  the  terms  of 
the  original  lease  the  lessor  is  entitled  to  enter  for  non- 
payment of  rent,  a  sub-lessee  niay  pay  his  rent  to  the 
original  lessor  in  order  to  protect  his  estate.^ 


PMllips. — ^In  Chaworth  v.  Phil- 
lips, 1  Moore  876,  fuit  resolve, 
que  si  un  lease  soit  fait  sur  con- 
dition destre  void  si  Wl.  ne  soit 
pay  al  un  certaine  jour,  le 
grantee  del  reversion  n'entera 
pur  tiel  condition  quia  est  col- 
lateral. Eesolve  auri  que  si  un 
lessee  pour  vingt  ans  fait  lease 
pur  dix  ans  sur  ascu  condition, 
et  puis  le  lessee  pour  vingt  ans 
surrender  al  cestuyen  reversion, 
que  cestuy  en  reversion,  que 
cestuy  en  reversion  ne  prendra 
benefit  del  condition,  quia  il 
est  eins  dun  auter  estate  para- 
mount. 
'  Dartmouth  College  v.  Clough,  8 
N.  H.  23 ; 

McFarlan    v.  "Watson,   3  N.   Y. 
286  ; 

Jennings  v.   Alexander,    1   Hilt. 
(N.  Y.)  154 ; 

Anisby  v.  "Woodward,  9  Dowl.  & 
R.  536. 

See :  Peck  v.  Ingersoll,  7  N.  Y. 
528. 
'  Harvey  v.  McGrraw,  44  Tex.  412. 
'  Grrundin  V.  Carter,  99  Mass.  15,  16; 

Dartmouth  College  v.  Clough,  8 
N.  H.  22  ; 

McFarlan  v.  Watson,  3  N.  Y.286  : 


Halford  r.  Hatch,  1  Doug.  183. 

Sight  of  lessor  to  demand  and  re- 
ceive rent  &om  the  assignee  of  the 
lessee,  it  is  said  in  the  case  of 
Grundin  v.  Carter,  99  Mass.  15, 
16,  "  is  not  a  right  founded  on 
privity  of  contract,  but  on 
privity  of  estate.  To  support 
it,  there  must  be,  not  an  under- 
letting, but  auU  assignment  of 
the  whole  estate  of  the  lessee  ; 
and  then  the  covenant  to  pay 
rent  is  a  covenant  which  runs 
with  the  land." 
^  Dunlap  V.  Bullai-d,  131  Mass.  161  ; 

Patten  r.    Deshon,   67   Mass.   (1 
Gray)  329  ; 

Davis  V.   Morris,  36  N.   Y.    569, 
574,  576 ; 

Bedford   v.   Terhune,   30    N.   Y. 
460  ;  s.c.  86  Am.  Dec.  394; 

Norman  v.  "Wells,  17  "Wend.  (N. 
Y.)  136. 

Compare :  Townsend  v.  Reed,  15 
Abb.  (N.  Y.)  N.  C.  285,  286. 
5  Davis  V.   Morris,  36  N.   Y.   574; 

Bedford  v.   Terhune,   30    N.   Y. 
433  ;  s.c.  86  Am.  Dec.  394. 
«  Kain  r.  Hoxie,  2  HUt.  (N.  Y.)  311, 

316. 
'  Peck  V.  Ingei-soll,  7  N.  Y.  528  ; 

Collins  V.  "Willdin,  3  Phila.  102. 
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Section  VII.— The  Lease— Termination,  Holding  Over. 

Sec.  1356.  Termination  of  lease. 

Sec.  1257.  Same — By  surrender. 

Sec.  1258.  Same— By  eviction  of  landlord. 

Sec.  1359.  Same — By  eviction  of  the  tenant  by  lessor. 

Sec.  1260.  Same— By  collateral  event. 

Sec.  1361.  Same — By  exercise  of  the  right  of  eminent  domain. 

Sec.  1363.  Holding  over— Definition. 

Sec.  1363.  Same — What  constitutes  a  holding  over. 

Sec.  1264.  Same— Effect  of  holding  over. 

Sec.  1365.  Same — Same — On  terms  of  lease. 

Sec.  1266.  Same — Same — On  privileges  conferred  by  the  lease. 

Sec.  1367.  Same — Holding  over  by  consent — Character  of  tenancy. 

Section  1256.  Termination  of  lease.— The  usual  way  of 
terminating  an  estate  for  years  is  by  the  expiration  of 
the  term  for  which  the  lease  is  granted  or  limited  ;  and 
when  it  so  terminates  or  expires  no  act  on  the  part  of 
either  the  lessee  or  the  lessor  is  necessary  to  declare  it 
ended.  ^  An  estate  for  years  may  be  terminated  before 
its  natural  limitation  as  follows  :  By  surrender,^  by  evic- 
tion of  lessor,^  by  eviction  of  the  lessee  by  lessor,*  by  the 
happening  of  a  collateral  event/  by  exercise  of  the  right 
of  eminent  domain,®  by  enforcement  of  a  mortgage  lien 
superior  to  the  lease,''  and  by  destruction  by  fire  or  other 
casualty.  We  have  already  seen  ^  that  in  the  absence  of 
a  covenant  to  the  contrary  a  total  or  partial  destruction 
of  the  premises  by  fire  or  other  casualty,  or  their  becom- 
ing untenantable  for  any  cause  except  the  acts  of  the 
lessor,  will  not  relieve  the  lessee  from  his  covenants  to 

'  Bradenburg  v.  Eeitheman,  3  Col.  '  See  :  Post,  §  1358. 

577;  s.c.  3  W.  C.  Rep.  774  ;  <  See  :  Post,  §  1359. 

DorreU  v.  Johnson,  34  Mass.  (17  '  See  :  Post,  §  1360. 

Pick.)  366  ;  «  See  :  Post,  §  1361. 

Young  V.  Smith,  28  Mo.  65  ;  s.c.  '  Fitzgerald  v.  Beebe,  7  Ark.  305, 

75  Am.  Dec.  109  ;  310  ;  s.c.  46  Am.  Dec.  385  ; 

Van  Cortlandt  v.    Parkhurst,   5  Gartside  v.   Outley,  58  111.  210  ; 

John.  (N.  Y.)  128  ;  s.c.  11  Am.  Rep.  59  : 

Evans  v.  Hastings,  9  Pa.  St.  278  ;  Cowdry  v.  Coit,   44  N.  Y.  383 ; 

Logan  V.  Herron,   8  Serg.  &  R.  s.c.  4  Am.  Rep.  690  ; 

(Pa.)  459  ;  Whalin  v.  White,  35  N.  Y.  462  ; 

Bedford  v.  McEtherrow,  3  Serg.  Burr  v.  Stenton,  53  Barb.  (N.  Y.) 

&  R.  (Pa.)  49  ;  377  ;                                      ^  ^^  ^ 

Gill  V.  Ogbum  (Pa.),  1  W.  N.  C.  Simers  v.  Saltus,  3  Den.  (N.  Y.) 

28.  214. 

»  See  :  Post,  §  1257.  «  See :  Ante,  §  1333  ;  Post,  §  1303. 
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pay  rent,  repair,  and  the  like ;  ^  but  this  harsh  rule  of 
the  common  law  has  been  changed  by  statute  in  many 
of  the  states,  so  that  where  the  premises  are  destroyed 
by  fire  or  other  casualty,  or  rendered  uninhabitable,  the 
liability  of  the  lessee  for  rent  ceases.^ 

Sec.  1257.  Same— By  surrender.— The  estate  of  a  lessee 
for  years  may  be  determined  by  a  surrender  of  the  prem- 
ises, where  accepted  by  the  landlord.  A  surrender  con-. 
sists  in  a  yielding  up  of  the  estate  to  him  that  hath  an 
immediate  estate  in  reversion  or  remainder,  wherein  the 
estate  for  years  may  be  drawn  by  mutual  agreement  be- 
tween the  parties.^  The  operative  words  in  a  surrender 
are  :  "  Hath  surrendered,  granted,  and  yielded  up  ; "  * 
the  form  of  words,  however,  is  not  essential,  all  that  is 
requisite  is  the  agreement  and  assent  of  the  proper  parties 
manifesting  the  intention  to  surrender,  followed  by  a 
yielding  up  of  the  possession  by  the  lessee  to  the  lessor.^ 

Sec.  1258.  Same— By  eviction  of  landlord.— An  estate  for 
years  may  be  determined  by  the  eviction  of  the  landlord 
under  whom  the  lessee  holds,  by  paramount  title,  ^  and  a 
judgment  of  eviction  against  the  tenant  under  the  same 
circumstances  will  terminate  the  relations  of  landlord 

>  See  :  Nave  v.  Berry,  33  Ala.  383  ;  Dyer  v.   Wightman,   66  Pa.   St. 

Cowell  V.  Lumley,  39  Cal.   151 ;  435,  437  ; 

s.o.  3  Am.  Rep.  430  ;  Smith  v.  Ankrim,  13  Serg.  &  R. 

Beach  v.  Parish,  4  Cal.  339  ;  (Pa.)  39. 

Peterson  v.  Edmonson,   5  Harr.  '  See  :  Cowell  v.   Lumley,  39  Cal. 

(Del.)  378 ;  151  :  s.o.  3  Am.  Rep.  430  ; 

Ward  V.  Bull,  1  Fla.  871 ;  Whitaker  v.    Hawley,   25    Kan. 

White  V.  Molyneaux,  2  Ga.  134 ;  674  ;  s.o.  37  Am.  Rep.  377  ; 

Hill  V.  Woodman,  14  Me.  38 ;  Niedelet  v.   Wales,  16  Mo.   214, 

Kramer  v.    Cook,    73    Mass.    (7  315 ; 

Gray)  550  ;  Jaffa  v.  Harteau,  56  N.  Y.  398  ; 

WeUs  V.  Castles,  69  Mass  (3  Gray)  s.o.  15  Am.  Rep.  438  ; 

333  ;  Dyer  v.  Wightman,   66  Pa.   St. 

PhiUips  V.  Stevens,  16  Mass.  338  ;  435  ; 

Niedelet  v.  Wales,  16  Mo.  214 ;  Ripley  v.  Whitman,  4  McC.   (S. 

Davis  V.  Smith,  15  Mo.  467  ;  C.)  L.  447. 

JaflEe  V.  Harteau,   56  N.  Y.  398  ;  »  3  Co.  Litt.  (19th  ed.)  337b. 

s.o.  15  Am.  Rep.  438  ;  ■!  3  Bl.  Com.  336. 

Graves  v.  Berdan,  39  Barb.   (N.  '  Allen -y.  Jaquish,  31  Wend.  (N.Y.) 

Y.)100;  628; 

Hallett  V.  Wylie,  3  John.  (N.  Y.)  Greider's  Appeal,  5  Pa.  St.  423. 

44  ;  s.c.  3  Am.  Deo.  457  ;  "  Wheelock  v.  Warschauer,  34  Cal, 

Linn  v.  Ross,   10  Ohio  413  ;  s.c.  265. 

36  Am.  Dec.  95  ; 
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and  tenant ;  ^  yet  the  mere  fact  that  a  superior  title  is 
outstanding  will  not  have  the  effect  of  working  a  discon- 
tinuance of  the  lessee's  estate.^ 

Sec.  1259.  Same— By  eviction  of  tenant  by  lessor.— An 
estate  for  years  may  be  terminated  by  an  eviction  by  the 
lessor  as  well  as  by  an  eviction  by  some  one  holding  a 
paramount  title.  Evictions  are  of  two  kinds,— actual 
and  constructive.  Where  the  tenant  is  actually  ousted 
of  his  possession  of  the  premises,  either  under  a  para- 
mount title  by  the  lessor  or  by  a  stranger,  this  constitutes 
an  actual  eviction  ;  ^  but  a  mere  disturbance  in  the  posses- 
sion by  a  stranger  without  claim  to  a  paramount  title 
does  not  amount  to  an  eviction.*  And  we  shall  here- 
after see  ^  that  where  the  lessee  is  dispossessed  by  the  ex- 
ercise of  the  right  of  eminent  domain  by  the  state,  such 
eviction  will  not  relieve  him  from  liability'  on  his  cove- 
nant for  rent,  although  it  may  give  him  an  action  for 
damages  against  the  public  for  the  land  so  confiscated.^ 
A  constructive  eviction  takes  place  when  the  lessor  by  his 
own  act  or  by  his  procurement  renders  the  enjoyment  of 
the  premises  demised  impossible,  or  diminishes  such  en- 
joyment materially.^    Any  acts  which  destroy  the  prem- 

'  Gore  V.   Stevens,    1   Dana    (Ky.)  Patterson  v.  Boston,  37  Mass.  (30 

201  ;  B.C.  25  Am.  Dec.  141.  Pick.)  159  ; 

«  Maverick  v.  Lewis,  2  McC.  (S.  C.)  Parks    v.   Boston,    33    Mass.   (15 

L.  311,  216.  Pick.)  198  ; 

»  Robinson  v.  Deering,  56  Me.  357,  Folts  v.  Huntley,  7  Wend.  (N.  Y.) 

358 ;  310 ; 

Broadman  v.    Osborn,  40  Mass.  Foote  v.  Cincinnati,  11  Ohio  408 ; 

(23  Pick.)  295  ;                   '  s.o.  38  Am.  Dec.  737  ; 

FitchburR    Co.    v.     Melvin,     15  Peck  v.  Jones,  70  Pa.  St.  83,  85  ; 

Mass.  268  ;  Workman  v.Miffin,  30  Pa.St.  363. 

Russell  1).  Fabyan,  28  N.  H.  543  ;  See:    Gillespie    v.     Tliomas,    15 

Home  Life  Ins.  Co.  v.  Sherman,  Wend.  (N.  Y.)  464,  468. 

46  N.  Y.  370,  373.  In  Missouri,  if  a  part  of  the  prem- 

*  Royce  v.  Guggenheim,   106  Mass.  ises  are  appropriated  to  public 

205 ;  s.c.  8  Am.  Rep.  383  ;  uses,  the  rent  is  reduced  pro 

Wells    V.    Castles,    69    Mass.    (3  tanto. 

Gray)  333,  326  ;  Kingsland  v.  Clark,  24  Mo.  34 


Palmer  v.  Wetmore,  2  Sandf .  (N, 

Y.)  316 ; 
Moore  v.  Weber,  71  Pa.  St.  429 

s.c.  10  Am.  Rep.  705  ; 
Schuylkill,     etc.,      R.     Co.     v. 
Schmoele,  57  Pa.  St.  271,  273  ; 
Hazlettt-.  Powell,  30  Pa.  St.  293 
«  See  :  Post,  %  1261. 
•  McClaren  v.  Spaulding,  2  Cal.  510 


Biddle  v.  Hussman,  23  Mo.  597. 
See :    Wright  v.   Lattin,   38    111. 

293; 
Sherman  v.  Williams,  113  Mass. 

481 ;  s.c.  18  Am.  Rep.  533  ; 
Royce  v.  Guggenhein,  106  Mass. 

301  ;  s.c.  8  Am.  Rep.  333  ; 
Dyettt;.  Pendleton,  8  Cow.  (N.  Y  ) 

737. 
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ises,  or  render  them  useless,  may  operate  as  a  construc- 
tive eviction.^  Those  acts,  however,  which  do  not  so 
materially  interfere  with  the  enjoyment  of  the  premises 
as  to  compel  the  tenants  to  abandon  the  possession  do 
not  amount  to  a  constructive  eviction  ;  but  the  lessor  is 
liable  for  them  the  same  as  any  other  trespasser.  ^  A 
reinstatement  of  possession  will  keep  alive  the  lessee's 
liability  on  the  covenants  in  his  lease,  even  though  his 
enjoyment  of  the  premises  is  taken  away  altogether.^ 
Where  the  eviction  is  by  the  direct  procurement  of  the 
lessor,  or  by  his  connivance,  the  entire  rent  is  suspended 
during  the  continuance  of  such  eviction,  and  the  lessee 
may  elect  to  abandon  the  premises,  terminating  alike 
the  tenancy  and  his  liability  to  pay  rent.* 

Sec.  1260.  Same— By  collateral  event.— An  estate  for 
years  may  be  determined  before  its  limitation  by  the  oc- 
currence of  some  collateral  event  which,  by  the  contract 
between  the  parties,  it  has  been  agreed  shall  have  the 
effect  of  terminating  the  estate  ;  such  as  a  sale  of  the 
premises  by  the  lessor,  their  destruction  by  fire  or  other 
casualty,  or  their  appropriation  by  the  exercise  of  the 

'  Hayner  v.  Smith,  63  111.  430  ;  s.c.  330  ;  s.c.  38  Am.  Dec.  637  ; 

14  Am.  Rep.  134  ;  Bennett  v.   Bittle,  4  Rawle  (Pa.) 

Bentley  v.  Sill,  35  111.  414  ;  339  ; 

Halligan  v.  Wade,  21  111.  479  ;  s.c.  Wilson  v.  Smith,  5  Yerg.  (Tenn.) 

74  Am.  Dec.  108  ;  379,  399  ; 

Martin  v.  Martin,  7  Md.  375  ;  s.c.  Briggs  v.  Hall,  4  Leigh  (Va.)  485  ; 

61  Am.  Dec.  364  ;  s.c.  26  Am.  Dec.  326. 
Fuller  V.  Euby,  76  Mass.  (10  Gray)    ^  Royoe  v.  Guggenheim,  106  Mass. 

285,  290  ;  301 ;  s.c.  8  Am.  Rep.  332  ; 

Jackson  v.  Eddy,  13  Mo.  209  ;  Jackson  v.  Eddy,  13  Mo.  209  ; 

Edgertonf.  Page,30N.  Y.  281;  Lounsbery  v.  Snyder,  31  N.  Y. 

St.  John  V.  Palmer,  5  Hill  (N.  Y.)  514 ; 

599 ;  Edgerton  v.  Page,  20  N.  Y.  381 ; 

Lawrence  v.   French,  35  Wend.  Hurlbut  t;.Post,l  Boaw.(N.  Y.)28 ; 

(N.  Y.)  443 ;  Dyett  v.  Pendleton,   8  Cow.  (N. 

Pier  V.  Carr,  69  Pa.  St.  826  ;  Y.)  727  ; 

Bennett  v.  Bittle,  4  Rawle  (Pa.)  Alger  v.  Kennedy,   49  Yt.   109 ; 

339  ;  s.c.  24  Am.  Rep.  117. 
Wilson  V.  Smith,  3  Yerg.  (Tenn.)    *  Schilling  v.  Holmes,  23  Cal.  337, 

399  ;  230 ; 

Alger  V.  Kennedy,  49  Vt.   109 ;  Reed  v.  Reynolds,  87  Conn.  469  ; 

s.c.  34  Am.  Rep.  117.  Smith  v.  Stigleman,  58  111.  141 ; 

«  See  :  Hayner  v.  Smith,  63  111.  430;  Colburn  v.  Morrill,  117  Mass.  363  ; 

s.c.  14  Am.  Rep.  134  ;  s.c.  19  Am.  Rep.  415  ; 

Day  V.  Watson,  8  Mich.  535;  Royce  v.  Guggenheim,  106  Mass. 

EUiott  V.  Aiken,  45  N.  H.  30,  85  ;  201  i  s.c.  8  Am.  Rep.  833  ; 

Edgerton  v.  Page,  30  N.  Y.  281  ;  Leishman  v.  White,  83  Mass.  (1 

Gardner  v.  Keteltas,  3  Hill  (N.  Y.)  Allen)  489  ; 
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power  of  eminent  domain.^  In  the  absence  of  any  con- 
tract a  destruction  by  fire  or  other  casualty,  or  an  inter- 
ference with  the  possession  by  the  exercise  by  the  state 
of  the  right  of  eminent  domain,  whereby  the  whole  or  a 
portion  of  the  premises  is  taken,  will  not  destroy  the 
estate  for  years,  or  release  the  tenant  from  the  liability 
to  pay  rent.^ 

Sec.  1261.  Same— By  exercise  of  right  of  eminent 
domain.— Where  the  state  takes  the  whole  or  a  portion 
of  the  demised  premises,  under  the  right  of  eminent 
domain,  the  lease  is  terminated  either  in  whole  or  pro 
tanto,  for  the  reason  that  the  exercise  by  the  state  of  the 
right  of  eminent  domain  releases  the  tenant  from  the 
operation  of  the  conditions  or  covenants  subject  to  which 
he  held  the  estate  taken  ;  ^  because  the  lessee  takes  his 
term  just  as  every  owner  of  real  estate  takes  title,  sub- 
ject to  the  right  and  power  of  the  public  to  appropriate 
it,  or  a  part  of  it,  for  public  use,  whenever  the  public 
necessity  and  convenience  may  require  it.  Such  a  right 
is  not  an  incumbrance,  and  such  taking  is  not  a  breach 
of  the  covenant  of  the  lessor  for  quiet  enjoyment.  The 
lessee  holds  what  was  the  whole  use  and  beneficial 
enjoyment  of  the  estate  leased,  subject  to  the  right  of 
eminent  domain  on  the  part  of  the  public* 

Shumway  v.  Collins,  73  Mass.  (6  is  determined,  if  the  city  cuts 

Gray)  337  ;  off  the  premises  ;  and  the  ten- 

Edgerton  v.  Page,  30  N.  Y.  281  ;  ant  can  recover  no  damages  of 

Christopher  v.  Austin,  11  N.  Y.  the  city  for  the  injury  done 

316 ;  thereby. 

Lewis?;.  Payn,  4  Wend.  (N.  Y.)  a  Parka  i".  Boston,  83  Mass.  (15  Pick.) 

433 ;  198  ;  s.o,  19  Am,  Dee.  333. 

Pier  V.  Carr,  69  Pa.  St.  336  ;  »  Parka  v.  Boston,  35  Mass.  (8  Pick.) 

Wilson  t).  Smith,  5  Yerg.  (Tenn,)  318  ;  s.o.  19  Am.  Dec.  833. 

379.  ■•  Paterson  v,  Boston,  37  Mass.  (30 

'  In  Munigle  v.  City  of  Boston,  85  Piok.)  159  ; 

Maaa,  (3  Alien)  830,  it  is  said  Foote  v.  Cincinnati,  11  Ohio  408  ; 

that  the  estate  of  a  tenant  who  s.o.  38  Am.  Dec.  737  ; 

holds  a  house  under  a  lease  for  Schuylkill  v.   Schmoele,  57  Pa. 

years,     which     contains     this  St.  371  ; 

clause  ;  "  It  is  also  agreed  that  Workman  v.  Mifflin,80  Pa.St.  363; 

if  the  lessor  shall  sell  the  said  Be  Water  Street,  7  Pliila,  457. 

house,  or  that  the  city  shall  cut  See ;  Kingsland  v.  Clark,  34  Mo. 

off  said  premises,  that  the  said  34  ; 

tenant    shall  consent  thereto,  Biddle  v.  Hussman,  23  Mo.  590  ; 

and  that  the  said  tenant  shall  Gillespie  v.  Thomas,   15  Wend. 

do  aU  repairs  at  hia  expense,"  (N,  Y.)  464. 


1130  HOLDING  OVER— WHAT  IS.  [BOOK  III. 

Sec.  1262.  Holding  over— Definition.— When  a  lessee  re- 
tains possession  of  the  demised  premises  after  the  lease 
has  expired,  without  the  consent  of  the  lessor,  he  is  said 
to  hold  over.  In  such  a  case  the  lessor  may  have  an  ■ 
estate  at  sufferance/  which  may  be  destroyed  by  the 
owners  making  actual  entry  or  giving  notice  to  quit. 
Such-  lessee  may  be  required  to  account  for  rents  and 
profits  during  the  time  which  he  holds  over.^ 

Sec.  1263.  Same— What  constitutes  a  holding  over.— The 
retaining  of  possession  either  by  actual  occupancy  or  by 
storing  of  goods  beyond  the  last  day  of  the  lease  con- 
stitutes a  holding  over,  and  renders  the  party  liable 
either  for  use  and  occupation,^  or  another  year's  rent  at 
the  election  of  the  lessor.  Thus  where  a  tenant  from 
year  to  year  gave  notice  of  his  intention  to  terminate  his 
tenancy  at  the  expiration  of  the  current  year,  and  on  the 
last  day  of  the  year  tendered  the  keys  to  the  lessor,  and 
upon  his  refusal  to  receive  them  put  them  in  the  doors 
of  the  buildings,  but  nevertheless  continued  for  two 
weeks  or  more  to  use  a  portion  of  the  premises  for  stor- 
ing some  of  his  property  previously  placed  thereon,  and 
for  delivering  it  to  his  customers  by  means  of  vehicles  of 
his  own,  loaded  at  the  premises  and  unloaded  at  the 
customer's  residence  or  place  of  business,  he  held  over  so 
as  to  subject  himself,  at  the  landlord's  election,  to  be 
treated  as  taking  the  premises  and  becoming  liable  for 
rent  at  the  prior  contract  rate  for  a  further  term  of  one 
year.*    But  a  tenant  in  possession  at  the  expiration  of 

'   See  :  Franklin  Land,  etc.,  Co.  v.  length  of  time  and  under  such 

Card,   t:4  Me.   528  ;  s.c.  34  Atl.  circumstances  as  to  authorize 

Rep.  96'J.  the  implication  of  assent  upon 

As    to    character    of     tenancy    on  the  part  of  the  landlord. 

holding  over,  see  :  Posf,  §1367.  Smith  v.  Littlefield,  51  N.  Y.  539. 

A  tenant  who  holds  over    a   defi-  '^  Pickard  v.  Kleis,  56  Mich.  604 ;  s.c. 

nite  term  for  a  brief   period,  33  N.  W.  Rep.  339 ; 

without   the    consent    of    his  3B1.  Com.  150. 

landlord,  does  not  thereby  be-  '  Pickard  v  Kleis,   56  Mich.   604 ; 

come    tenant   by    sufferance,  s.c.  33  N.  W.  Rep.  329. 

and  is  not  entitled  to  notice  to  *  Cavanaugh  v.  Clinch,  88  Ga.  610  ; 

quit  before  the  commencement  s.c.  15  S.  E.  Rep.  673  ; 

of  summary  proceedings  or  the  Conway  v.  Starkweather,  1  Den. 

bringing  of  an    action  to  re-  (N.  Y.)  113  ; 

cover    possession.     To    entitle  Witt  v.  Mayor  New  York,  6  Robt. 

him  to  notice,  the  holding  over  (N.  Y.)  441 ;  s.c.  5  Robt.  (N.  Y.) 

must  be  continued  for  such  a  348. 
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the  lease,  who  has  made  authorized  improvements  that 
the  landlord  has  agreed  to  purchase  at  the  expiration  of 
the  term,  maj^  retain  his  possession  until  such  pur- 
chase shall  be  performed,  but  not  without,  meantime, 
being  chargeable  with  rent.^ 


Sec.  1264.  Same— Eflfeet  of  holding  over.— In  all  cases 
where  there  is  a  holding  over  by  the  lessee,  the  lessor 
may  elect  to  consider  him  a  trespasser,^  but  the  lessor  is 
not  bound  to  consider  the  lessee  holding  over  a  trespasser, 
and  if  he  does  not,  such  lessee  will  be  regarded  as  remain- 
ing in  possession  by  the  lessor's  assent,  in  which  case  he 
will  be  subject  to  the  terms  and  covenants  of  the  lease,^ 


See  :  Eobinson  v.   Holt,   90  Ala. 

115  ;  s.c.    7  So.    Rep.     441  ;  1 

Bal.  An.  R.  Prop.,  §366  ; 
WolfEe  V.  Wolflf,  69  Ala.  549  ;  s.c. 

44  Am.  Rep.  526  ; 
Parker's  Admr.  v.  HoUis,  50  Ala. 

411  ; 
Schuisler  v.   Ames,  16  Ala.  73  ; 

s.o.  1  Am.  Rep.  168; 
Harkins  v.  Pope,  10  Ala.  493  ; 
Bacon  v.  Brown,  9  Conn.  834  ; 
Smith  V.  Bell,  44  Minn.  524  ;  s.c. 

46  N.  W.  Rep.  363  ; 
Schuyler  v.  Smith,  51  N.  Y.  309  ; 

s.c.  10  Am.  Rep.  609  ; 
Hemphill  v.  Flynn,  2  Pa.  St.  144 ; 
Noel  V.  McCrory,  7  Coldw.  (Tenn.) 

623. 
I  Franklin  Land,  etc.,  Co.  v.  Card, 

84  Me.   528 ;  s.c.  24  Atl.  Rep. 

960. 
'  Ives  V.  Williams,   50  Mich.   100 ; 

s.c.  15  N.  W.  Rep.  33  ; 
Benf  ey  v.  Congdon,  40  Mich.  383  ; 
Decker  v.  Adams,  13  N.  J.  L.  (7 

Halst.  99  ; 
Schuyler  v.  Smith,  51  N.  Y.  309  ; 

s.c.  10  Am.  Rep.  609  ; 
Smith   V.  AUt,  14  Abb.  (N.  Y.) 

N.  C.  205  ; 
McKay  v.  Mumford.   10  Wend. 

(N.  Y.)  351  ; 
Fitzpatrick  v.   Childs,  3  Brewst. 

(Pa.)  365  ; 
Logan  V.  Herron,  8  Serg.   &  R. 

(Pa.)  468. 
'  Eobinson  v.   Holt,   90  Ala.   115 ; 

s.o.  7  So.  Rep.  441 ;    1  Bal.  An. 

R.  Prop.,  §266; 
Wolffe  V.  Wolff,  69  Ala.  549  ;  s.c. 

44  Am.  Rep.  526  ; 
Parker's    Admr.   v.   Holliss,     50 


Ala.  411 ; 
Harkins  v.  Pope,  10  Ala.  493 ; 
Sears  v.  Smith,  3  Colo.  287  ; 
Bacon  v.  Brown,  9  Conn.  334  ; 
Clinton  Wire  Cloth  Co.  v.  Gard- 
ner, 99  111.  151 ; 
Clapp  V.  Noble,  84  HI.  62  ; 
Otto  V.  Jackson,  35  111.  349  ; 
McKinney  v.  Peck,  28  111.  174  ; 
Hunt  V.  Morton,  18  111.  75  ; 
Wolz  V.  Sanford,   10    lU.    App. 

136; 
Rothschild  v.  Williamson,  83  Ind. 

387; 
Tolle  V.  Orth,  75  Ind.  298 ;  s.c.  39 

Am.  Rep.  147  ; 
Prickett  v.  Ritter,  16  Ind.  96  ; 
Franklin  Land,  etc.,  Co.  v.  Card, 

84  Me.  528  ;  s.c.  24  Atl.  Rep. 

960; 
De  Young  v.  Buchanan,  10  Gill 

&  J.   (Md.)  149 ;   s.c.   32  Am. 

Dec.  156; 
Salisbury  v.  Hale,  29  Mass.  (12 

Pick.)  416  ; 
Smith  V.  Bell,  44  Minn.  524 ;  s.c. 

46  N.  W.  Rep.  263  ; 
Gardner  v.  Board  of  County  Com- 
missioners, 21  Minn.  33  ; 
Hunt  V.  Bailey,  39  Mo.  257  ; 
Finney's  Trustees  v.  St.  Louis,  39 

Mo.  177 ; 
Adriance  v.  Haf  kemeyer,  39  Mo. 

134; 
Quinette  v.  Carpenter,    35    Mo. 

502; 
Haynes  v.  Aldrich,   133    N.   Y. 

287 ;  s.c.  31  N.  E.  Rep.  94  ; 
Pierce  v.  Pierce,  35  Barb.  (N.  Y.) 

343; 
Hall  V.  Southmayd,  15  Barb.  (N. 

Y.)  32 ; 
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even  in  those  cases  where  the  tenant  may  have  given 
notice  during  the  term  that  he  did  not  intend  to  hold 
another  year.^  The  reason  for  this  is  that  the  lessor 
cannot  be  permitted  to  enjoy  the  benefits  of  continued 
possession,  and  at  the  same  time  capriciously  repudiate 
the  attendant  burden  of  paying  just  and  reasonable  rent. 
Though  he  may  expressly  refuse  to  promise,  the  law 
raises  such  obligation  on  his  part  by  necessary  implica- 
tion, if  the  lessor  elects  to  still  regard  him  as  a  tenant.^ 
The  lessor  is  entitled  to  a  reasonable  time  within  which 
to  make  his  election  whether  he  will  treat  the  lessee 
holding  over  as  a  trespasser  or  as  a  tenant.^  Such  elec- 
tion may  be  manifested  by  slight  acts  on  the  part  of  the 
lessor  ;  thus  acceptance  by  the  lessor  of  rent  accruing 
after  the  expiration  of  the  original  term  will  be  regarded 
as  conclusive  evidence  of  his  election  to  treat  the  lessee 
as  a  tenant  and  not  as  a  trespasser.*  But  if  this  accept- 
ance of  rent  is  made  under  misapprehension  of  fact, 
however,  it  will  not  be  evidence  of  the  lessor's  election.^ 
This  rule,  however,  does  not  apply  where  a  lessee  is  a 

Hunt  V.  Wolfe,  2  Daly  (N.  Y.)  458 ;  s.c.  8  So.  Eep.  408  ; 

298 ;  Lykes  v.  Sohwarz,  91  Ala.  461  ; 

Jennings  v.   Alexander,  1   Hilt.  s.c.  8  So.  Rep.  71. 

(N.  Y.)  154  ;  '  Cavanaugh  v.  Clinch,  88  Ga.  610  ; 

Webber  v.  Sherman,  3  Hilt.  (N.  s.c.  15  S.  E.  Rep.  673  ; 

Y.)  547  ;  Smith  v.  BeU,  44  Minn.  524 ;  s.o. 

Williams  v.  Sherman,  7  Wend.  46  N.  W.  Rep.  363 ; 

(N.  Y.)  109  ;  Haynes  v.  Aldrich,  133  N.  Y.  387 ; 

Laguerenne  v.  Dougherty,  35  Pa.  s.c.  31  N.  E.  Rep.  94. 

St.  45  ;  2  Wolflfe  v.  Wolff,  69  Ala.  549  ;  s.c. 

PhiUips  V.  Monges,  4  Whart.  (Pa.)  44  Am.  Rep.  526  ; 

336 ;  Schuisler  v.  Ames,   16  Ala.  73  ; 

Fronty  v.  Wood,  3  Hill  (S.  C.)  s.c.  1  Am.  Rep.  168  ; 

L.  367  ;  Harkins  v.  Pope,  10  Ala.  493 ; 

Dorrill  v.  Stephens,  4  McC.  (S.  C.)  Bacon  v.  Brown,  9  Conn.  334  ; 

L.  59.  Schuyler  v.  Smith,  51  N.  Y.  309 ; 

Alabama  doctrine— Penalty  for  holding  s.c,  10  Am.  Rep.  609  ; 

over.— In  an  action  by  the  land-  Hemphill  v.  Flynn,  3  Pa.  St.  144 ; 

lord  against  the  tenant  to  re-  NoeliJ.  McCrory,  7Coldw.  (Tenn.) 

cover  the  penalty  for  wrong-  633. 

fully  holding  over,  under  the  ^  Den  ex  d.  Decker  v.  Adams,  13 

Code  of  Alabama,  ^  3391,  which  N.  J.  L.  (7  Halst.)  99  ; 

provides  that  such  tenant  "is  Smith    v.   Littlefield,   51    N.   Y. 

liable   for  double  the    annual  539. 

amount  agreed  to  be  paid  under  <  Den  ex  d.  Decker  v.  Adams.   13 

such  contract,"  the  landlord  is  N.  J.  L.  (7  Halst.)  99  ; 

entitled  to  recover  double  the  Gilman  v.  Milwaukee,   31  Wis. 

amount  of  rent  for  the  whole  563. 

year.  •■  Fitzpatrick  v.  Childs,   3  Brewst. 

Ullnian  v.   Herzburg,    91   Ala.  (Pa.)  365. 
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municipal  corporation.     In  such  a  case  the  municipality 
is  Hable  only  for  the  time  it  actually  holds  the  premises.  ^ 

Sec.  1265.  Same— Same— On  terms  of  lease.— While  it  is 
true  that  as  a  general  rule  where  the  lessor  elects  to 
treat  the  lessee  holding  over  as  a  tenant  and  not  as  a 
trespasser  the  lessee  will  hold  under  the  same  terms  as 
those  contained  is  his  lease,  yet  a  variation  in  the  terms 
upon  which  the  tenant  is  to  remain  in  possession  may  be 
shown  ;  ^  especially  is  this  true  where  the  lessor  has 
notified  the  lessee  before  the  expiration  of  his  term  that 
the  lease  will  not  be  extended  or  renewed  on  the  condi- 
tions therein  stipulated,  in  which  case  a  subsequent  hold- 
ing over  is  referable  to  a  contemplated  new  lease,  the 
lessee's  assent  to  which  will  be  presumed.^ 


'  City  of  San  Antonio  v.  Frencli, 
80  Tex.  575  ;  s.c.  16  S.  W.  Rep. 
440  ;  26  Am.  St.  Rep,  763. 
'  Jackson    v.   Patterson,    4    Harr. 

(Del.)  534. 
«  Hoff  V.  Bann,  31  Cal.  120,  121 ; 

Reithman  v.  Brandenbuiy,  7 
Colo.  480  ;  s.c.  4  Pac.  Rep.  788  ; 

Griffin  v.  Knisely,  75  111.  411  ; 

Higgins  r.  Halligan,  46  111.  173  ; 

Fall  V.  Moore,  45  Minn.  515  ;  s.c. 
48  N.  W.  Rep.  404  : 

Gardner  v.  Board  of  Commis- 
sioners, 21  Minn.  33  ; 

Hunt  V.  Bailey,  39  Mo.  257  ; 

Witte  V.  Witte,  6  Mo.  App.  488  ; 

Despard  v.  Walbridge,  15  N.  Y. 
374; 

Mack  V.  Burt,  5  Hun  (N.  Y.)  28  ; 

Brinkley  v.  Walcott,  10  Heisk. 
(Tenn.)  22 ; 

Roberts  v.  Hayward,  3  Car.  &  P. 
433  ;  s.c.  14  Eng.  C.  L.  648. 

Lease  void  nnder  statute  of  frands 
— Admissible  to  explain  holding 
over. — It  is  said  in  Crom- 
melin  v.  Theiss,  81  Ala.  412  ; 
S.C.  70  Am.  Dec.  499,  that 
a  new  lease,  void  under  the 
statute  of  frauds,  may  be  intro- 
duced as  an  evidence  to  explain 
a  holding  over,  and  to  show  a 
variation  of  the  terms  upon 
which  the  tenant  is  to  remain 
in  possession.  The  court  say 
that  "it  is  a  settled  rule  that 
where  a  party  having  held 
under  a  lease  for  a  year,  at  a 
certain  rent,  continues  to  oc- 


cupy after  the  expiration    of 
his  term,   it    is    presumed,   if 
there  be  no   evidence  to    the 
contrary,  that  he  holds  for  the 
time  and  on  the  terms  of  the 
original  lease.      But  here  we 
have  evidence  to  the  contrary, 
and  in  a  case  like  the  present, 
the  terms  on  which    he  con- 
tinues to  occupy  are  matters 
of  evidence  rather  than  law." 
Citing :     Diller    v.    Roberts,    13 
Serg.  &R.  (Pa.)  60  ;  s.c.  15  Am. 
Dec.  578 ; 
Mayor  of  Thetford  v.  Tyler,  8  Ad. 
&  E.  N.  S.  (8  Q.  B.)  95 ;  s.c.  55 
Eng.  C.  L.  93  ; 
1  Chit.  Cont.  (ed.  of  1851)  287. 
"  Here  it  appears  that,  not  long 
before   the  expiration    of  the 
original  lease,  the  parties  made 
a  new  contract  for  a  second 
year,  to  commence  from  the 
first  day  of  October,  1854.     The 
new  contract  was    materially 
different    from    the     original 
lease,  in  this,  that  the  new  con- 
tract does  not,  like  the  original 
lease,    provide    for    quarterly 
payments.      The  law  is,   that 
rent  from  a  yearly  tenant  is 
payable  yearly,  unless    other- 
wise agreed  :  Chit.  Cont.  284, 
note    t.      The    new  contract, 
thus  made  and  thus  differing 
from    the    original    lease,   de- 
stroys the  implication  of  the 
renewal  of  the  original  lease 
from  an  unexplained  holding 
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Sec.  1266.  Same— Same— Oil  privileges  conferred  by  the 
loase.— It  is  a  general  rule  that  a  holding  over  with  the 
lessor's  consent  will  continue  the  privileges  conferred  by 
the  lease,  such  as  that  of  removing  buildings  after  the 
expiration  of  the  lease  ;  ^  but  where  there  is  no  special 
agreement  in  the  renewal  of  a  lease  without  removal  of 
fixtures,  the  tenant  thereby  loses  his  title  in  and  right  to 
remove  such  fixtures.^  A  holding  over,  however,  will 
not  extend  the  time  within  which  the  lessee  is  to  perform 
his  covenants,^  or  enlarge  his  liabilities.* 

Sec.  1267.  Same— Holding  over  by  consent— Character  of 
tenancy.  —At  common  law  a  lessee  holding  over  became 
a  tenant  at  sufferance,  liable  to  account  for  profits  during 
the  term  held  over.^  Thus  where  the  lease  is  for  a 
specified  period  at  a  stipulated  annual  rental,  and  the 
tenant  holds  over  after  the  expiration  of  his  term,  with 
the  assent  of  the  landlord,  who  continues  to  receive  rent 
at  the  stipulated  rate,  the  law  implies  a  tenancy  from 
year  to  year,^  notwithstanding  the  fact  that  the  annual 


over.  The  new  contract  is 
void  as  a  lease  by  the  statute 
of  frauds  because  it  was  verbal, 
and  was  not  to  be  performed 
within  a  year  from  the  making 
thereof :  Code,  §  1551  ;  Chit. 
Cont.  67  ;  yet  it  was  good  evi- 
dence to  explain  the  holding 
over,  and  to  show  that  it  was 
not  upon  the  tei-ms  of  the  orig- 
inal lease :  Chit.  Cont.  383, 
note  q.  It  shows  that,  but  is 
not  operative  to  create  any  title 
of  tenancy." 

'  Lawney's  Trustees  v.  St.  Louis,  39 
Mo.  177. 

'  See  :  Ante,  §§  136,  187. 

^  As  to  make  certxin  improvements, 
see  :  Pallman  v.  Morgester,  99 
Pa.  St.  616. 

*  Thus  where  the  lessee  has  con- 
fessed judgment  to  cover  the 
rent  to  accrue  during  the  orig- 
inal term  granted,  a  holding 
over  will  not  extend  this  judg- 
ment so  as  to  cover  the  rent 
accruing  thereafter. 
Smith  V.  Pringle,  100  Pa.  St.  375  ; 
s.c.  14  Bost.  Rep.  534. 

"  Pickard  v.  Kleis,  56  Mich.  604  ; 
s.c.  23  N.  W.  Rep.  329  ; 


2  Bl.  Com.  150. 
See  :  Ante,  §  1262. 
*  Ames  V.   Schuesler,  14  Ala.  600, 

602; 
Hall  V.  Meyers,  43  Md.  446  ; 
Gardner    v.     Board     of    County 

Commissioners,  21  Minn.  33  ; 
Laughran  v.   Smith,    75  N.    Y. 

205  ; 
Schuyler  v.  Smith,  51  N.  Y.  309  ; 

s.c.  10  Am.  Rep.  609  ; 
Clark  V.  Howland,  35  N.  Y.  204  ; 
Pugsley  V.  Aiken,  11  N.  Y.  494  ; 
Bradley  v.  Corel,  5  Cow.  (N.  Y.) 

349,  350  ; 
Conway  v.  Starkweather,  1  Den. 

(N.  Y.)  113 ; 
Witt  V.  The  Mayor,  6  Robt.  (N. 

Y.)  441  ;  s.c.  5  Robt.    (N.   Y.)' 

248; 
Jackson  v.  Salmon,  4  Wend.  (N. 

Y.)  327  ; 
Den  V.  Drake,  14  N.  J.  L.  (2  J.  S. 

Gr.)  525  ; 
Stedman  v.  Mcintosh,  4  Ired.  (N. 

C.)  L.   291  ;  s.c.   43  Am.  Dec. 

122; 
Williams  v.  Ackerman,  8  Greg. 

405; 
Brown  v.  Kayser,  60  Wis.  1 ;  s.c. 

18  N.  W.  Rep.  523  ; 
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rental  specified  is  payable  monthly  or  quarterly  ;  ^  but 
the  rule  of  the  common  law  has  been  changed  by  statute 
in  many  of  the  states.  Thus  in  California  the  common- 
law  rule  prevailed  before  the  enactment  of  the  Civil 
Code,^  which  provides  that  if  the  tenant  hold  over  and 
the  lessor  accepts  rent,  the  lease  is  extended  for  one 
month,  if  the  rent  is  payable  monthly,  and  in  no  case 
to  exceed  one  year  ;  ^  in  Connecticut  a  holding  over 
is  evidence  of  an  agreement  for  a  further  lease  ;  *  in 
Louisiana  a  holding  over  creates  an  estate  from  month 
to  month  only  ;  ^  in  Alabama,^  Delaware,^  Illinois,^ 
Indiana,®  Maryland,'"  Minnesota,^^  New  Jersey,^  New 
York,^*  North  Carolina,^*  Oregon, ^^  Pennsylvania,^"  and 
Wisconsin,^'  the  holding  over  of  a  tenant  creates  an  estate 


Doe  ex  d.  Rigge  v.  Bell,  5  Durnf . 
&  E.  (5  T.   R.)  471  ;  s.c.  2  Rev. 
Rep.  642  ; 
Doe  d.  Shore  v.  Porter,  3  Durnf. 
&  E.    (3  T.   R.)  13,  16  ;  s.c.  1 
Rev.  Rep.  636,  637. 
1  Ridgely  v.  Stillwell,  25  Mo.  570  ; 
Laughran  v.  Smith,  75  N.  Y.  205  ; 
Richardson     v.    Langridge,       4 
Taunt.  128 ;  s.c.  13  Rev.  Rep. 
570. 
5  Hauxhurst  v.  Lobree,  38  Cal.  563  ; 

Mahe  v.  Reynolds,  38  Cal.  560. 
'  Cal.  Civ.  Code,  §  6945. 
'  Conn.  Rev.  Gen.  Stat.,  tit.  18,   c. 

6,  §  16. 
=  Armstrong  v.   Bach,  20  La.  An. 

190. 
*  Ames  V.  Schuesler,  14  Ala.  602 ; 

Harkins  v.  Pope,  10  Ala.  493. 
■'  Jackson    v.    Patterson,    4    Harr. 

(Del.)  534. 
8  Hunt  V.  Morton,  18  III.  75  ; 

Prickett  v.  Ritter,  16  111.  96. 
» ToUe  V.   Orth,  75  Ind.  298  ;   s.c. 
39  Am.  Rep.  147  ; 
Burbank  v.  Dyer,  54  Ind.  392  ; 
Theibaud  v.   First  Nat.   Bk.,  42 

Ind.  212  : 
Bright  V.  McOuat,  40  Ind.  521 ; 
Goreton  v.  George,  12  Ind.  408. 
'»  Hall  V.  Myers,  43  Md.  446. 
"  Gardner    v.     Board    of    County 

Commissioners,  21  Minn.  33. 
"  Den  ex  d.  Decker  v.  Adams,  12 

N.  J.  L.  (7  Halst.)  99. 
'3  Smith  V.  Littlefleld,  51  N.  Y.  539  ; 
Schuyler  v.  Smith,  51  N.  Y.  309 ; 

s.c.  10  Am.  Rep.  609  ; 
Smith  V.  Allt,  4  Abb.  (N.  Y.)  N. 


C.  205  ; 

Park  V.  Castle,  19  How.  (N.  Y.) 
Pr.  29  ; 

Witt  V.  Mayor  of  New  York,  6 
Robt.  (N.  Y.)  441 ;  s.c.  5  Robt. 
(N.  Y.  )  248  ; 

McKay  v.  Mumford,  10  Wend. 
(N.  Y.)  351  ; 

Jackson  ex  d.  Wood  v.  Salmon,  4 

Wend.  (N.  Y.)  327. 

'*  Stedman  v.  Mcintosh,  4  Ired.  (N. 

C.)  L.   291  ;  s.c.   42  Am.   Dec. 

122. 

'*  Williams  v.  Ackerman,  8  Greg. 

405. 
'*  Laguerenne  v.  Dougherty,  35  Pa. 
St.  45 ; 

Phillips  V.  Monges,  4  Whart.  (Pa.) 
226. 
"  Brown  V.  Kayser,  60  Wis.  1 ;  s.c. 
18  N.  W.  Rep.  533 ; 

Eoplitz  V.  Gustavis,  48  Wis.  48  ; 
s.c.  3  N.  W.  Rep.  754. 

In  Brown  v.  Kayser,  supra,  the 
court  say  :  "  Here  there  was  a 
specified  annual  rent  stipulated 
for  in  the  original  lease.  The 
same  is  true  under  the  lease  as 
modified  during  the  last  year 
of  the  term.  This  is  one  of  the 
essential  elements  of  a  tenancy 
from  year  to  year.  Rich  v. 
Bolton,  46  Vt.  84.  '  If  there  be 
a  lease  for  a  year,'  said  Lord 
Mansfield,  C.  J.,  '  and  by  con- 
sent of  both  parties  the  tenant 
continue  in  possession  after- 
wards, the  law  implies  a  tacit 
renovation  of  the  contract. 
They    are    supposed    to    have 
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from  year  to  year,  and  entitles  the  lessee  to  notice  to 
quit;^  in  Maine, ^  Massachusetts/  and  Michigan*  it 
creates  a  tenancy  at  will,  and  entitles  the  lessee  to  notice 


renewed  the  old  agreement, 
which  was  to  hold  for  a  year. 
But  then  it  is  necessary,  for 
the  sake  of  convenience,  that 
if  either  party  should  be  in- 
clined to  change  his  mind,  he 
should  give  the  other  half  a 
year's  notice  before  the  expira- 
tion of  the  next  or  any  follow- 
ing jear.'  Right  v.  Darby,  1 
Durnf.  &  E.  (1  T.  R.)  159,  163  ; 
1  Rev.  Rep.  169.  Beyond  ques- 
tion it  was  the  well-settled  rule 
of  the  common  law,  that  where 
there  is  a  lease  for  any  specified 
period,  at  a  stipulated  annual 
rent,  and  the  tenant  holds  over 
after  the  expiration  of  his  term, 
with  the  assent  of  the  landlord, 
who  continues  to  receive  rent 
at  the  stipulated  rate,  the  law^ 
implies  a  tenancy  from  year  to 
year." 

Citing :  Ames  v.  Schuesler,  14 
Ala.  602 : 

Han  V.  Meyers,  43  Md.  446  ; 

Gardner  v.  Board  of  County 
Commissioners.  21  Minn.  33  : 

Den  V.  Drake,  14  N.  J.  L.  (3  J.  S. 
Gr.)  525 ; 

Laughran  v.  Smith,  75  N.  Y.  205 ; 

Schuyler  v.  Smith,  51  N.  Y.  309  ; 

Clarke  v.  Howland,  35  N.  Y.  204  ; 

Pugsley  V.  Aiken,  11  N.  Y.  494 ; 

Bradley  v.  Corel,  4  Cow.  (N.  Y.) 
350; 

Conway  v.  Starkweather,  1  Den. 
(N.  Y.)113; 

Witt  V.  The  Mayor,  6  Robt.  (N.  Y.) 
441; 

Stedman  v.  Mcintosh,  4  Ired. 
(N.  C.)  L.  291 ; 

Doe  d.  Rigge  v.  Bell,  5  Durnf.  & 
E.  (5  T.  R.)  471  ;  2  Rev.  Rep. 
642; 

Doe  d.  Shore  v.  Porter,  3  Dumf. 
&E.  (3  T.  R.)  13, 16  ;  s.c.  1  Rev. 
Rep.  636. 

"  And  this  was  so,  notwithstand- 
ing the  annual  rent  specified 
was  payable  monthly  or  quar- 
terly. Ridgely  v.  Stillwell,  35 
Mo."  570 ;  Richardson  v.  Lang- 
ridge,  4  Taunt.  138  ;  13  Rev. 
Rep.  570. 

"  In  this  slate  it  is  expressly  de- 
clared by  statute  that    '  if  a 


tenant  for  a  year  or  more  shall 
hold  over  after  the  expiration 
of  his  term,  he  may,  after  the 
election  of  his  landlord,  be  con- 
sidered a  tenant  from  year  to 
year,  upon  the  terms  of  the 
original  lease.'  Rev.  St.,  § 
3187  ;  Koplitz  v.  Gustavis,  48 
Wis.  48  ;  s.c.  3  N.  W.  Rep.  7.54. 
This  statute  is  in  confh-mation 
of  the  common-law  rule.  Such 
holding  over  and  payment  and 
acceptance  of  rent  without 
objection  must  be  regarded  as 
an  election  of  the  landlord  to 
consider  such  tenancy  as  one 
from  year  to  year." 

1  Tenancy    from    year    to     year. — At 

common  law,  as  between  the 
original  parties,  a  tenancy  from 
year  to  year  continued  as  long 
as  both  parties  pleased,  or  as 
long  as  both  of  them  lived,  and 
the  lessee  could  not  be  dispos- 
sessed without  six  months' 
notice,  ending  at  the  expira- 
tion of  a  year. 

Doe  ex  d.  Shore  i\  Porter,  3 
Durnf.  &  E.  (3  T.  R.)  16  ;  s.c. 
1  Rev.  Rep.  636,  637. 

See:  Prickett  v.  Ritter,  16  lU. 
96,  97  ; 

Hall  V.  Myers,  43  Md.  446  ; 

Carrier  v.  Perley,  34  N.  H.  234 ; 

Den  V.  Blair,  15  N.  J.  L.  (3  J.  S. 
Gr.)  181  ; 

Den  V.  Drake,  14  N.  J.  L.  (3  J.  S. 
Gr  )  525  • 

Bradley  v.  Corel,  4  Cow.  (N.  Y.) 
349,  350  ; 

Witt  V.  The  Mayor,  6  Robt.  (N.  Y.) 
441  ;  s.c.  5  Robt.  (N.  Y.)  348  ; 

Stedman  v.  Mcintosh,  4  Ired. 
(N.  C.)  L.  291 ;  s.c.  42  Am.  Dec. 
122  ; 

Hanohet  v.  Whitney,  1  Vt.  315  ; 

Doe  d.  Clark  v.  Smaridge,  7  Ad. 
&  E.  N.  S.  (7  Q.  B.)  957 ;  s.c. 
50  Eng.  C.  L.  956  ; 

Tress  v.  Savage,  4  El.  &  B.  36  ; 
s.c.  83Eng.  C.  L.  36. 
'  KendaU  v.  Moore,  30  Me.  337  ; 

Bennock  v.  Whipple,  12  Me.  346  ; 
s.c.  28  Am.  Dec.  186. 

2  ElUs  V.  Paige,  18  Mass.  (1  Pick.) 

*  Benfrey  v.  Congdon,  40  Mich.  283. 
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to  quit,  and  also  to  a  reasonable  time  within  which  to 
remove  his  family  and  property.  ^ 


Section  VIII.— Forfeit-oee,  Surrender,  and  Merger. 

Forfeiture  of  lease — Grounds  of. 

Same — By  alienation. 

Same — Same — Involuntary  alienation. 

Same — By  assigning  or  sub-leasing. 

Same — By  disclaimer — At  common  law. 

Same — Same — What  amounts  to  a  disclaimer. 

Same — Same — Effect  on  statute  of  limitations. 

Same — Same — American  doctrine. 

Same — Same — Notice  to  lessoi'. 

Same — By  failure  or  refusal  to  pay  rent. 

Same — Same — Tender  saves  forfeiture. 

Same — By  failure  to  insure. 

Same — By  commission  of  waste. 

Same — How  taken  advantage  of. 

Same — Waiver  of  forfeiture. 

Same — Relief  against  forfeiture. 

Same — Effects  of  forfeiture. 

Surrender — Necessity  of. 

Same — Requisites  of. 

Same — Acceptance. 

Same — By  operation  of  law. 

Same — ^What  amounts  to  a  surrender. 

Same — ^Agreement  to  surrender — Consideration. 

Same — Effect  on  third  peraons. 

Merger — Definition. 

Same — When  occurs. 

Section  126S.  Forfeiture  of  lease— Groimds  of.—  A  lease 
may  be  terminated  before  the  end  of  the  term  fixed  where 
the  lessee  violates  the  covenants  or  conditions,  either  ex- 
press or  implied,  of  the  lease,  upon  which  he  holds  the  es- 
tate, where  the  lease  provides  for  re-entry  on  such  breach,^ 

'  Ellis  V.  Paige,  18  Mass.  (1  Pick.)  487.  490  ;  s.c.  16  Am.  Dec.  417  : 

43.  Whiting  f .  Brastow,  21  Mass.  (4 

See  :   Watriss  v.   First  National  Pick.)  310,  311 ; 

Bank  of  Cambridge,  124  Mass.  Martin  v.  Roe,  7  El.  &  B.   237  ; 

571,  575  ;  s.c.  26  Am.  Rep.  694  ;  s.c.  90  Eng.  C.  L.  236  ; 

Pratt    V.    Farrar,    93    Mass.    (10  1  Co.  Litt.  (19tli  ed.)  56b. 

Allen)  519,  521 :  «  See  :  Buckner  v.  Warren,  41  Ark. 

Howard   r.    Merriam,   59    Mass.  532 ; 

(5  Cush.)  568,  572  ;  Burnes  v.  McCubbin,  3  Kan.  221, 

Doty  V.  Gorham,  32  Mass.  (5 Pick.)  222  ;  s.c.  83  Am.  Doc.  468 ; 
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but  only  by  actual  re-entry.^  Where  the  lessor  elects 
that  a  breach  of  covenant  shall  work  a  forfeiture''' 
he  may  peaceably  re-enter  to  enforce  such  forfeiture,^ 
without  having  given  any  notice  of  intention  to 
re-enter,*  and  such  re-entry  will  defeat-  the  lessee's 
estate.^    A  lawful  re-entry  for  breach  of  condition  may 


Dennison  v.  Reade,  3  Dana  (Ky.) 

586; 
Eayboum    v.   Eamsdell,   78    111. 

633; 
Brown's  Admr.  v.  Bragg,  33  Ind. 

133  • 
PhilUps  V.  Doe,  3  Ind.  133  ; 
Langley  v.  Ross,  55  Mich.  163  ; 

s.o.  30  N.  W.  Rep.  886  ; 
Dayton  v.  Doozer,  39  Mich.  749  ; 
Spear  v.  Fulton,   8  N.   H.    174; 

s.c.  38  Am.  Dec.  391 : 
Vanatta  v.  Brewer,  33  N.  J.  Eq. 

(5  Stew.)  368  ; 
Van  Rensselaer  v.  Jewett,  3  N.  Y. 

135,  141  ;  s.c.  51  Am,  Dec.  375  ; 
Jackson  v.   Harrison,    17  John. 

(N.  Y.)  66  ; 
Meroney  v.  Wright,  81 N.  C.  390  ; 
Barker  v.   Dale  (Pa.),   3  Pittsb. 

190; 
Johnson  v.  Gurley,  53  Tex.  33  ; 
Smith  V.  Blaisdell,  17  Vt.  199  ; 
Drake  v.  Bowditch,  8  Ad.  &  E. 

N.  S.  (8  Q.  B.)  973  :  s.c.  55Eng. 

C.  L.  971 ; 
Willson  V.  Phillips,   3  Bing.  13 ; 

s.c.  9  Eng.  C.  L.  460  ; 
Rains  v.  Kneller,  4  Car.  &  P.  3  ; 

s.c.  19  Eng.  C.  L.  380  ; 
Rudd  B.  Golding,  6  Mood.  331. 
» Holly  V.   Brown,   14  Conn.   355, 

370; 
Alexander  v.  Touhy,  13  Kan.  64  ; 
Shattuck  V.  Lovejoy,  74  Mass.  (8 

Gray) 304  ; 
Fifty  Associates  v.  Howland,  53 

Mass.  (11  Met.)  99  ; 
Walker  v.  Engler,  30  Mo.  130 ; 
Heeter  v.  Eckstein,  50  How.  (N. 

Y.)  Pr.  445 ; 
Planters'    Ins.   Co.    v.    Diggs,   8 

Baxt.  (Tenn.)  543,  568  ; 
Levett  V.   Biokford,    8  Humph. 

(Tenn.)  614,  618,  630  ; 
Allen  V.  Dent,  4  Lea  (Tenn.)677  ; 
Bowyer  v.  Seymour,  13  W.  Va. 

13; 
Hague  V.  Cummings,  16  C.  B,  N. 

S.  (16  J  Scott  N.  S.)  421  ;  s.c. 

Ill  Eng.  C.  L.  420  ; 
Doe  V.  Birch,  1  Mees.  &  W.  403  ; 
Dakin  v.  Cope,  3  Russ.  170. 


^  Walker    v.  Engler,  30  Mo.  180 ; 
Beach  v.  Nixon,  9  N.  Y.  35 ; 
Penoyer  v.  Brown,  13  Abb.   (N. 

Y.)  N.  C.  82  ; 
Horton  v.  N.  Y.  Cent.  R.  R.  Co., 

13  Abb.  (N.  Y.)  N.  C.  30  : 
Clark  V.  Jones,  1  Den.   (N.   Y.) 

516 ;  s.c.  43  Am.  Dec.  706  ; 
Stuy  vesant  v.  Davis,  9  Paige  Ch. 

(N.  Y.)  437 ; 
Norman  v.  Wells,  17  Wend.  (N. 

Y.)  136,  144 ; 
Long  V.  Woods  (Pa.),  22  Pittsb. 

L.  J.  93  ;  s.o.  33  Leg.  Int.  410  ; 
Planters'   Ins.    Co.   v.    Diggs,  8 

Baxt.  (Tenn.)  568 ; 
Bowyer  v.  Seymoiu-,  13  W.  Va. 

13; 
Davenport  v.  Reg. ,  L.  R.  3  A.  C. 

115  ;    s.c.  34  Moak  Eng.  Rep. 

65  ; 
Roberts  v.  Davey;  4  Barn.  &  Ad. 

664  ;  s.c.  24  Eng.  C.  L.  292  ; 
Doe  d.  Bryan  v.  Banck,  4  Barn. 

&  Aid.  401 ;  s.c.  6  Eng.  C.  L. 

535; 
Arnsby  v.  Woodward,  6  Barn.  & 

C.  519  ;  s.c.  13  Eng.  C.  L.  238  ; 
Hughes  V.  Palmer,  19  C.  B.  N.  S. 

(19   J.   Scott  N.   S.)  393,   405, 

407;  s.c.   115  Eng.  C.  L.  391, 

404,  405  ; 
Reid  V,  Parsons,  3  Chit.  347  ;  s.c. 

10  Eng.  C.  L.  615  ; 
Remington  v.  Cardale,  3  Hurl.  & 

N.  356 ; 
Kavanagh  v.  Gudge,  7  Man.   & 

Gr.316  ;  s.c.  49  Eng.  C.  L.  314  ; 
Rede  v.  Farr,  6  Maule  &  S.  121 ; 
Jones  V.  Carter,  15  Mees.  &  W. 

718; 
Doe  V.  Birch,  1  Mees.  &  W.  403  ; 
Doe  ex    d.    Green  v.    Baker,  8 

Taunt.  241 ;  s.c.  4  Eng.  C.  L. 

127. 
'  Poultney  v.  Barrett,  8  La.  458  ; 
Clark  V.  Christ's  Church,  4  La. 

286; 
Bowyer  v.  Seymour,  13  W.  Va. 

13. 
«  Wartenby  v.  Moran,  3  Call  (Va.) 

491. 
"  Whipley  v.  Dewey,  8  Cal.  86,  39 ; 


Chap.  XX.  §  1268.]    FORFEITUEES  NOT  FAVORED. 


1139 


be  made  either  in  the  manner  provided  in  the  lease  itself/ 
or  by  demand  of  possession,^  or  by  bringing  an  action  in 
ejectment  without  previous  entry. ^  Forfeitures  are  not 
favored  in  law,*  are  always  strictly  construed,^  and  the 
lessor  must  show  that  he  is  entitled  by  the  terms  of  the 
lease  to  re-enter,''  and  also  that  he  has  done  everything 


SwoU  V.  Oliver,  61  Ga.  248  : 
Wilmington    Star    Min.    Co.    v. 

Allen,  95  111.  388  ; 
Abrahams  v.  Tappe,  60  Md.  317  ; 
Mackubin  v.  Whetcroft,  4  Har. 

&  McH.  (Md.)  135  ; 
Stockbridge    Iron    Co.    v.   Cone 

Iron  Works,  102  Mass.  80  ; 
Miller  v.  Havens,  51  Mich.  482 ; 

s.c.  16  N.  W.  Rep.  865  ; 
Cagger  V.  Lansing,  64  N.  Y.  417  ; 
Wolcott  V.  Schenk,  16  How.  (N. 

Y.)  Pr.  449  ; 
Van  Rensselaer  v.   Witbeck,    2 

Lans.  (N.  Y.)  498. 
'  Mackubin  v.   Whetcroft,   4  Har. 

&  MoH.  (Md.)  135. 
«  Clark  V.  Holton,  57  Ind.  564. 
'  Campbell  v.  Shipley,  41  Md.  81  ; 
Walter  v.  Alexander,  3  Gill  (Md.) 

304; 
Hildrethw.  Conant,  51  Mass.   (10 

Met.)  298  ; 
Cmger  v.    McLaury,  41   N.   Y. 

319,  aflf'g  51  Barb.  (N.  Y.)  642  ; 
Van  Rensselaer  v.  Ball,  19  N.  Y. 

100,  affg  37  Barb.  (N.  Y.)  104  ; 
Horton  v.  N.  Y.  Cent.,  etc.,  R.  R. 

Co.,  12  Abb.  (N.  Y.)  N.  C.  30  ; 
Tyler  V.  Heidorn,  46  Barb.  (N.  Y.) 

439  ; 
Main  v.  Green,  32  Barb.  (N.  Y.) 

448  ; 
Van    Rensselaer    v.    Snyder,    9 

Barb.  (N.  Y.)  302  ; 
WiUiams  v.  Potter,  2  Barb.  (N. 

Y.)  316  ; 
Garner  v.  Hannah,  6  Duer  (N. 

Y.)  262  ; 
Keeler  v.  Davis,  5  Duer  (N.  Y.) 

507; 
Jamaica  v.  Hart,  53  Vt.  549 ; 
Breese  v.  McCann,  53  Vt.  498  ; 
Leonard  v.  Henderson,  33  Gratt. 

(Va.)  331  ; 
Kilkenny  Gas  Co.  v.  Somerville, 

L.  R.  3  C.  P.  D.  Ir.  193. 
»  Silva  V.  Cambell,  84  Cal.  420  ;  s.c. 

24  Pac.  Rep.  316. 
See  :   Camp  v.   Scott,   47  Conn. 

366; 
Palmer  v.  Ford,  70  111.  369  ; 
Kentucky     River    Nav.    Co.    v. 


Commonwealth,  13  Bush  (Ky.) 

435  ; 
Miller  v.  Havens,  51  Mich.  483 ; 

s.c.  16  N.  W.  Rep.  865  ; 
Hibbeler    v.   Gutheart,    13  Neb. 

536,  531  ;  s.c.  12  N.   W.   Rep. 

5; 
Estabrook    v.    Hughes,    8    Neb. 

496; 
Hasbrook  i\   Paddock,   1  Barb. 

(N.  Y.)  635  ; 
Jackson   v.    Topping,    1  Wend. 

(N.  Y.)  388  ;  s.c.  19  Am.  Dec. 

515  * 
Tate  V.  Crowson,  6  Ired.  (N.  C.) 

L.  65; 
First  Presby.  Church's  Lessee  v. 

Pickett,  Wright  (Ohio)  57  ; 
Planters'    Ins.    Co.   i'.    Diggs,   8 

Baxt.  (Tenn.)  568  ; 
Levett  V.   Bickford,    8  Humph. 

(Tenn.)  620  ; 
Waterman  v.  Clark,  58  Vt.  601 ; 

s.c.  2  Atl.  Rep.  578 ; 
Kansas    City    Elevator     Co.    v. 

Union  Pac.    R.   Co.,    17  Fed. 

Rep.   200  ;  s.c.   3  McC.   C.   C. 

463; 
Doe  d.  Abdy  v.  Stevens,  3  Barn. 

&  Ad.  299  ;  s.c.  23  Eng.  C.  L. 

137; 
Doe  d.  Palk  v.  Marchetti,  1  Barn 

&  Ad.  715  ;  s.c.  30  Eng.  C.  L. 

663; 
Goodright  v.  Davids,  Cowp.  803  ; 
Doe  V.  Godwin,  4  Maule  &  S.  365. 
'  Westmoreland    &  Cambria  Nat- 
ural Gas  Co.  V.   De  Witt,   130 

Pa.  St.  355  ;  s.c.    18  Atl.  Rep. 

724  ;  5  L.  R.  A.  731. 
See  :  Chipman  v.  Emeric,  5  Cal. 

49  ;  s.c.  63  Am.  Dec.  80  ; 
Dunlap  V.  Bullard,  131  Mass.  161; 
McNeil    V.    Kendall,     128  Mass. 

745  ;  s.c.  35  Am.  Rep.  373  ; 
Patten  v.   Deshon,    67    Mass.    (1 

Gray)  335  ; 
Roosevelt  v.  Hopkins,  33  N.  Y. 

81; 
Fulton  V.  Stewart,  3  Ohio  215  ; 

s.c.  15  Am.  Dec.  542. 
«  Farley  v.  Craig,  15  N.  J.  L.  (3  J. 

S.  Gr.)  191  ; 
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he  is  required  to  do,  in  order  to  perfect  his  right  of  re- 
entry.^ In  many  of  the  states  there  are  statutory 
provisions,  regulating  forfeiture  of  a  lease  and  re-entry 
of  the  lessor  therefor.  Aside  from  any  statutory 
provisions,  a  lease  may  he  forfeited  by  adverse  attorn- 
ment ;  ^  by  assignment  of  the  lease  ;  ^  by  disclaimer ;  *  by 
disseisin  ;  ^  by  conveyance  in  fee  ;  "^  by  failure  to  insure  ; '' 
by  failure  to  make  repairs  ;  ^  by  failure  or  refusal  to  pay 
rent  ;  ®  by  failure  to  pay  taxes  and  assessment  where  this 
duty  is  imposed  by  the  lease  on  the  lessee  ;  ^°  by  refusal  to 
attorn  to  the  heir ;  ^^  by  repudiating  the  obligation  of  the 
lease ;  ^^  by  sub-leasing  ;  ^^  by  using  the  premises  for  a 


First  Presby.  Church's  Lessee  v. 

Pickett,  Wriglit  (Oliio)  57  ; 
Newman  v.  Rutter,  8  Watts  (Pa.) 

51; 
Kansas  City  Elevator  Co.  v.  N. 

P.  Ry.  Co.,  17  Fed.  Rep.  200; 

s.c.  3  McC.  C.  C.  463  ; 
Toleman  v.  Portbury,  L.  R.  5  Q. 

B.  288. 

1  Palmer  v.  Ford,  70  III.  369  ; 

Cheney  v.  Bonnell,  58  111.  268  ; 
Meni  i'.  Rathbone,  21  Ind.  454  ; 
Lewis  V.  City  of  St.  Louis,  69  Mo. 

595  ;  s.c.  3  Mo.  App.  582  ; 
Graham  v.   Carondelet,   33    Mo. 

262; 
Clark  V.  Jones,  1   Den.  (N.  Y.) 

516; 
Wolcott  V.  Schenk,  16  How.  (N. 

Y.)  Pr.  449 ; 
Baxter  v.  Lansing,  7  Paige  Ch. 

(N.  Y.)  350 ; 
Smith  V.  Blaisdell,  17  Vt.  199 ; 
Doe    d.   Darlington   v.   Bond,   5 

Barn.  &  C.  855  ;  s.c.  11  Eng. 

C.  L.  711. 

^  See :     "Wall    v.    Goodenough,   16 

111.  415 : 
Frontier  v.   Ballance,   10  111.   (5 

Gilm.)  41  ; 
Jackson  ex  d.   Van  Schaick  v. 

Vincent,  4  Wend.  (N.  Y.)  633. 

2  See  :  Post,  §  1271. 
1272. 
V.    Goodenough, 


16 


"  See  :  Post,  t 

'  See  :     Wall 

111.  415  ; 

Frontier  v. 

Gilm.)  41 ; 

Jackson  ex  d.   Van  Schaick  v 

Vincent,  4  Wend.  (N.  Y.)  633. 

•  See :    Proctor  v.   Tows,    115  111, 


Ballance,   10  lU.   (5 


138 ;  s.c.  3  N.  E.  Rep.  569 ; 
Griffin  v.   FeUows,   81i   Pa.   St. 

114; 
McCann  v.  Rathbone,  8  R.  I.  403, 

413; 
Brownsville  v.  Basse,36  Tex.461  ; 
3  Co.  Litt.  (19th  ed.)  251b. 
'  See  ;  Post,  §  1279. 
»See:    Tate  v.  McClure,  25  Ark. 

168. 
Forfeiture    for    failure    to  repair — 

Parol  evidence. — Where  the  lease 

provides     for     forfeitui'e     on 

failure  to    make    repah-s,   the 

condition  of  the  premises  may 

be  shown  by  parol. 
Orleans  Nav.  Co.  v.  Llard,  3  La. 

310. 
'  See  :  Post,  §  1277. 
'"  Brand  v.   Frumveller,   33  Mich. 

315; 
Garner    v.   Manhattan  Building 

Assoc,  6  Duer  (N.  Y.)  539  ; 
Garner  v.  Hannah,  6  Duer  (N.  Y.) 

363; 
Becker    v.   Werner,   98    Pa.   St. 

555. 
'1  Sampson  v.  SliaeflEer,  3  Cal.  196. 
"  Wells  V.  Sheerer,  78  Ala.  143  ; 
Buckner  v.  Warren,  41  Ark.  533 ; 
Doty  V.  Burdick,  83  III.  473  ; 
Fortier    v.   Ballance,    10    111.   (5 

Gilm.)  41 ; 
Den  V.  Blair,  15  N.  J.  L.  (3  J.  S. 

Gr.)  181  ; 
Jackson  v.  Vincent,  4  Wend.  (N. 

Y.)  633  ; 
Love  V.  Edmonston,  1  Ired.  (N. 

C.)  L.  153 ; 
Newman  v.  Rutter,  8  Watts  (Pa.) 

51 ; 


'  See  :  Post,  §  1271. 
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prohibited,^  or  an  unlawful  purpose  oruse;^  by  waste, ^ 
and  the  like.  The  acts  of  a  sub-tenant,*  or  of  a  co- 
tenant  of  a  part  of  the  premises,  in  violation  of  the  cove- 
nants of  the  lease,  will  work  a  forfeiture  of  the  whole 
premises ;  ^  but  before  such  acts  will  be  a  cause  of 
forfeiture  the  consent 
be  shown.  ^ 


cause 
or  knowledge  of  the  lessee  must 


Ladd  V.  Riggle,  6  Heisk.  (Tenn.) 

630,  622  ; 
Lane  v.  Osment,  9  Yerg.  (Tenn.) 

86; 
Duke  V.  Harper,  6  Yerg.  (Tenn.) 

280  ;  s.c.  27  Am.  Dec.  462  ; 
Doe  V.  Flvnn,  1  Cromp.  M.  &  R. 

137; 
Doe  d.  Wliitehead  v.  Pittman,  2 

Nev.  &  M.  073  ;  s.c.  28  Eng.  C. 

L.  586. 
1  Wlieeler   r.   Earle,   59    Mass.    (5 

Cush.)  31 ;  s.c.  51  Am.  Dec.  41  ; 
Alexander  r.    Hodges,  41   Mich. 

601  ;  s.c.  3  N.  W.  Rep.  187  ; 
People  V.   Bennett,  14  Hun  (N. 

Y.)  58.  63  ; 
Wilkinson  v.  Rogers,  2  DeG.  J.  & 

S.  62; 
Weston  V.  Metropolitan  Asylum 

District  Managers,  L.  R.  9  Q. 

B.  D.  404. 
Prohibition  by  lease. 
Indianapolis  Manfg.  &  C.  Union 

V.  Cleveland  C.  0.  &  I.  R.  Co., 

45  Ind.  281 ; 
Wliitwell    V.   Harris,   106    Mass. 

532; 
Stockbridge    Iron    Co.    v.   Cone 

Iron  Works,  102  Mass.  80  ; 
Wlieeler  v.   Earle,    59    Mass.    (5 

Cush.)  31 ;  s.c.  51  Am.  Dec.  41  ; 
Brand  v.   Frumveller,   32  Mich. 

215; 
Lynde  v.  Hough,  27  Barb.  (N.  Y.) 

415; 
Clarke  v.  Cummings,  5  Barb.  (N. 

Y  )  339  * 
Post  V.  Moran,  10  Daly  (N.  Y.) 

502  ; 
Garner   v.  'Manhattan    Building 

Assoc,  6Duer(N.  Y.)539; 
Garner  v.   Hannah,  6  Duer  (N. 

Y.)  262  ; 
Sarles  v.  Sarles,  3  Sandf.  Ch.  (N. 

Y.)  601 ; 
Becker    v.   Werner,   98   Pa.   St. 

555  * 
Christie's  Appeal,  85  Pa.  St.  463  ; 
Mulcarry  v.  Eyre,  Cro.  Car.  511  ; 
Read  v.  Erington,  Cro.  Eliz.  321 ; 


Term  v.  Smart,  12  East  444  ; 
Weston  V.  Metropolitan  Asylum 

Dist.  Man.,  L.   R.   9   Q.  B.  D. 

404; 
Hunter  v.  Galliers,  2  Durnf.  &  E. 

(3  T.  R.)  138  ; 
1  Co.  Litt.  (19th  ed.)  52,  215. 
Prohibition  by  statute. 
Grizzle   v.   Pennington,  14  Bush 

(Ky.)115; 
Oakes    v.    Munroe,   02    Mass.   (8 

Cush.)  283  ; 
People  r'.  Bennett,   14  Hun  (N. 

Y.)  63  ; 
McGarvey  v.  Puckett,  27  Ohio  St. 

669; 
Justice  V.  Lowe,  26  Ohio  St.  373  ; 
McJIillan's  Lessee  v.  Robbing,  5 

Ohio  28. 
«  Wheeler    v.   Earle,   59    Mass.   (5 

Cush.)  31 ;  s.c.  51  Am.  Dec.  41 ; 
Alexander  v.  Hodges,  41   Mich. 

691  ;  s.c.  3  N.  W.  Rep.  187. 
A  breach  of  snob  covenant  by  a  sub- 
tenant works  a  forfeiture  of  the 

lease. 
Wheeler    v.   Earle,   59   Mass.   (5 

Cush.)  31  ;  s.c.  51  Am.  Dec.  41. 
3  See  :  Post,  g  1280. 
■■  See :    Dunn    v.   Barton,   16    Fla. 

765; 
Marks  v.  Gartside,  16  111.  App. 

177  ; 
Wheeler    v.   Earle,   59    Mass.   (5 

Cush.)  31  ;  s.c.  51  Am.  Dec.  41 ; 
Winston    v.   President,    etc.,   of 

Franklin  Academy,  28  Miss.  118; 

s.c.  61  Am.  Dec.  540 ; 
Thomas    i\    Zumbalen,   43    Mo. 

471; 
People  V.  McCarty,  63  How.  (N. 

Y.)  Pr.  152  ; 
Silcock  V.  Farmer,  46  L.  T.  N.  S. 

404. 
"  Clarke  i\  Cummings,  5  Barb.  (N. 

Y.)339; 
Eyton  V.  Jones,  31   L.  T.  N.   S. 

789. 
«  O'Connel  v.    MoGrath,   96  Mass. 

(14  Allen)  389. 
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Sec.  1269.  Same— By  alienation.— At  common  law  a 
conveyance  in  fee  by  the  lessee  worked  a  forfeiture  of  his 
estate,  where  made  by  feoffment  and  livery  of.  seisin  ;  ^ 
but  a  conveyance  by  a  deed  of  bargain  and  sale,  by  lease 
and  re-lease,  or  by  any  other  method  operating  by  way 
of  grant,  would  not  work  a  forfeiture,  but  only  passed 
the  estate  which  the  tenant  might  legally  convey.^  The 
principles  on  which  the  common-law  doctrine  of  forfeit- 
ure were  founded  have  been  held  to  be  inapplicable  to 
the  condition  and  circumstances  in  our  country,^  and  the 
doctrine  has  been  abrogated  by  statute  in  many  of  the 
states  ;  *  and  where  there  is  no  statutory  regixlation  upon 
the  subject,  the  general  rule  adopted  is  that  a  conveyance 
by  a  tenant  or  lessee  for  a  greater  number  of  years  than 
he  possesses,  does  not  work  a  forfeiture  of  his  estate,  but 
passes  only  the  title  and  estate  which  he  could  legally 
grant.  ^ 

Sec.  1270.  Same— Same — Involuntary  alienation. — Where 
the  lease  does  not  expressly  provide  otherwise,  the  lease- 
hold estate  may  be  taken  on  execution  against  the  lessee, 
or  pass  to  the  assignee  in  bankruptcy,  or  in  a  voluntary 
assignment  for  the  benefit  of  creditors.^ 

Sec.   1271. — Same— By  assigning  or  sub-leasing. — A    com- 

'  French  v.  Rollins,  21  Me.  372  ;  pass  to  the  grantee  all  his  title, 

Gra,nt   v.   Chase,   17    Mass.   443,  estate,  or  interest  which  such 

446 ;  s.c.  9  Am.  Dec.  161 ;  tenant  could  lawfully  convey." 

Jackson  v.  Mancius,  3  Wend.  (N.  It  was  held  that  a  conveyance 

Y.)  357,  365  ;  of  the  fee  by  a  hfe  tenant  did 

Stump  V.  Findlay,  2  Rawle  (Pa.)  not  start  the  statute  of  limita- 

168  ;  s.o.  19  Am.  Dec.  633;  tions  to  running  against   the 

Redfern  v.  Middleton,  1  Rice  (S.  remainder  until  the  death  of 

C.)  L.  459  ;  such  life  tenant. 

Pollen  V.  Brewer,  7  C.  B.  N.  S.  (7  4  N.  Y.  Rev.  Stat.  (8th  ed.)  3453, 

J.  Scott  N.  S.)  371  ;  s.c.  6  Jur.  g  145 

N.  S.  509  ;  97  Eng.  C.  L.  370  ;  See  :  Thompson  v.  Simpson,  138 

2  Co.  Litt.  (19th  ed.)  351b.  N.  Y.  370  ;  s.c.  38  N.  E.  Rep. 

2  Griffin  v.  Fellows,  81^  Pa.  St.  114.  637. 

'  Rogers  v.  Moore,  11  Conn.  553  ;  This  enactment  was  first  intro- 

De  Lancey  v.  Ganong,  9  N.  Y.  9,  duced  into  the  revision  of  the 

19.  New  York  Statutes  in  1830. 

•  New   York    stitute.  —  Thus    it    is  See  :  De  Lancey  v.  Ganong,  9  N. 

provided    by   statute   in    New  Y.  9,  19. 

York     that     "  a     conveyance    ^  Rogers  v.  Moore,  11  Conn.  558 ; 

made  by  a  tenant  for  life  or  Hall  v.   Benner,    1   Pen.   &  W. 

years  of  a  greater  estate  than  (Pa.)  403  ;    s.c.   31    Am.   Dec. 

he  possessed  or  could  lawfully  394. 

convey  shall  not  work  a  for-    '  McNeil  v.  Ames,  120  Mass.  481. 

feiture  of  his  estate,  but  shall 
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mon  cause  for  forfeiture  usually  inserted  in  a  lease  is 
that  of  assignment  or  sub- leasing  of  the  whole  or  a  portion 
of  the  demised  premises  without  the  consent  of  the  lessor  ; 
but  such  assignment  or  subletting  must  be  taken  advan- 
tage of  by  the  lessor  in  order  to  divest  the  lessee  of  his 
estate.  Eestrictions  upon  alienation  being  regarded  as 
against  public  policy,^  they  will  not  be  allowed  to  work 
a  forfeiture  of  the  estate  without  express  declaration,^ 
and  are  not  readily  enforcible  in  equity.^  Slight  acts 
on  the  part  of  the  lessor  will  be  taken  as  waiver  of  the 
forfeiture.*  Thus  any  act  done  by  the  lessor  after  a 
forfeiture  of  the  lease,  which  recognizes  a  continuance 
of  the  tenancy,  is  an  election  between  the  right  to  hold 
the  tenant  to  his  lease,  subject  to  all  of  his  duties  and 
possessed  of  all  his  rights  thereunder,  and  the  right  to 
re-enter  and  dispossess  him.^  The  acceptance  of  rent 
eo  nomine  is  ordinarily  a  recognition  of  the  continuance 
of  the  tenancy  ;  and  when  it  is  made  after  the  act  of 
forfeiture  by  the  lessee,  and  with  knowledge  in  the  lessor 
of  that  act,  it  is  a  waiver  of  the  forfeiture  ;  ^  so  also  will 
be  a  suit  for  rent  brought  by  the  lessor  against  the 
assignee  of  the  lessee.'^  And  if  the  lessor  once  consent 
that  the  lessee  may  assign  or  sublet,  this  will  destroy  his 
right  to  regard  aiiy  assignment  or  subletting  as  a  cause 
of  forfeiture,  even  though  such  assignment  or  subletting 
be  subsequently  made  without  the  lessor's  consent.^  ,• 

'  Chipman   v.  Emeric,  5   Cal.  49 ;  342  ; 

s.c.  63  Am.  Dec.  80  ;  Arnsby  v.  Woodward,  6  Barn.  & 

Livingston   v.  Stickles,  8  Paige  C.  519  ;  s.c.  13  Eng.  C.  L.  338 ; 

Ch.  (N.  Y.)  398  ;  s.c.  7  Hill  (N.  Goodrightv.  Davids,  3  Cowp.803. 

Y.)  253.  '  Murray  v.  Harway,  56  N.  Y.  337, 

^  Chipman  v.  Emeric,  5  Cal.  49  ;  s.c.  343, 

63  Am.  Dec.  80  ;  See  :  Webster  v.  Nichols,  104  111. 

Eldredge  v.   Bell,  64  Iowa  125 ;  160  ; 

s.c.  19  N.  W.  Rep.  879  ;  O'Keefe  v.  Kennedy,  57  Mass.  (3 

Bumes  v.  McCubbin,  3  Kan.  33  ;  Cush.)  325  ; 

s.c.  87  Am.  Dec.  468 ;  Conger  v.  Duryee,  90  N.  Y.  594, 

Spear  v.  Fuller,  8  N.  H.  174  ;  s.c.  599  ; 

38  Am.  Dec.  391 ;  Collins  v.  Hasbrouok,  56  N.  Y. 

Bockover  v.  Post,  35  N.  J.  L.  (1  157  ;  s.c.  15  Am.  Rep.  407  ; 

Dutch.)  285,  292  ;  Lloyd  v.  Chrispe,  5  Taunt.  249  ; 

Importers  &  Traders'  Ins.  Co.  v.  s.c.  1  Eng.  C.  L.  136. 

Christie,  5  Rob.  (N.  Y.)  169.  '  Sanders  v.  Partridge,    108  Mass. 

3  Livingston  v.    Stickles,   8  Paige  556. 

Ch?  (N.  Y.)  398.  *  Daugherty  v. Matthews,  35  Mo.  530; 

*  See  •  Post,  §  1383.  Murray  v.  Harway,  56  N.  Y.  337, 

=  Murray  v.  Harway,  56  N.  Y.  337,  342. 
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[Book  III. 


Sec.  1272.  Same— By  disclaimer— Common-law  doctrine.— 
At  common  law  the  lessee  or  tenant,  by  disclaiming 
his  landlord's  title  and  asserting  any  claim  inconsistent 
with  it,  forfeited  his  tenancy.^  Such  a  disclaimer  was 
regarded  as  a  sort  of  civil  crime,  or  illegal  act,  being  a 
breach  of  that  fealty  due  from  the  vassal  to  the  lord 
under  the  feudal  system.^  Mere  words  never  worked  a 
forfeiture  of  the  term.^  A  disclaimer  will  not  have  the 
effect  of  a  surrender,  for  the  reason  that  it  is  in  the  power 
of  the  tenant  by  simply  disclaiming  to  hold  of  the  land- 
lord to  change  the  relation  which  he  has  himself 
established,*  even  though  by  disclaiming  the  tenant 
renders  himself  liable  to  be  regarded  by  his  lessor  as  a 
trespasser  and  his  possession  as  tortuous.^  If  notice  of  a 
disclaimer  is  brought  home  to  the  lessor  it  will  be 
regarded  as  originating  a  possession  which,  by  force  of 
the  statute  of  Hmitations,  may  be  a  valid  one  against  the 
landlord.^    The  statute  begins  to  run  from  the  time  of 


'  See :   Doe    v.   Reynolds,   27   Ala. 

376; 
Tillotson  V.  Doe,  5  Ala.  407  ; 
Fusselman    v.    Worthington,   14 

111.  135  ; 
Montgomery  v.    Craig,   3  Dana 

(Ky.)  101  ; 
Farrow  v.  Edmunson,  4  B.  Mon. 

(Ky.)  605  ; 
Heath  v.  Williamson,  25  Me.  209; 
Currier  v.  Earl,  13  Me.  216  ; 
Stearns  v.  Godfrey,  16  Me.  148, 

158; 
Hatch  V.  Pendergast,  15  Md.  251 ; 
Dunshee  v.  Grundy,  81  Mass.  (15 

Gray)  314  ; 
Byrne  v.  Beeson,  1  Doug.  (Mich.) 

179; 
RusseU  V.  Fabyan,  34  N.  H.  218, 

223; 
De  Lancey  ■;;.  Ganong,  9  N.  Y.  9  ; 
Jackson  v.  Collins,  11  Johns.  (N. 

Y.)  1,  5  ; 
Jackson  ex  d.  Van  Sohaick   v. 

Vincent,  4  Wend.  (N.  Y.)  633  ; 
King  V.  Murray,  6  Ired.   (N.  C.) 

L.  62; 
Newman  v.  Rutter,  8  Watts  (Pa.) 

51  ; 
Wadsworthville  School  v.  Meetze, 

4  Rich.  (S.  C.)  L.  50  ; 
Sherman  v.   Champlain  Transp. 

Co.,31  Vt.  110,  162; 
Hall  V.  Dewey,  10  Vt.  5C3 ; 


Oreeno  v.  Munson,  9  Vt.  37  ;  s.c. 

31  Am.  Dec.  605  ; 
Wild's     Lessee    v.     Serpell,     10 

Gratt.  (Va.)  405. 
« Robinson  v.   Holt,    90  Ala.   115; 

s.c.  7  So.  Rep.  441 ; 
Bolton  V.  Landers,  27  Cal.  104 ; 
Thayer  v.  Waples,   20  La.   An. 

502; 
Jackson  ex   d.  Van  Schaick  v. 

Vincent,  4  Wend.  (N.  Y.)  633 ; 
Newman  v.  Rutter,  8  Watts  (Pa.) 

51; 
EUerbrock  v.   Flynn,   1   Cromp. 

M.  &  R.  137. 
^  De  Lancey  ■!;.  Ganong,  9  N.  Y.  26  ; 
Doe  d.  Graves  v.  Wells,  10  Ad.  & 

E.  427;  s.c.  37  Eng.  C  L.  237. 
''  Whiting   V.  Edmunds,  94  N.  Y. 

309; 
Duke  V.  Harper,  6  Yerg.  (Tenn.) 

280  ;  s.c.  27  Am.  Deo.  462  ; 
Wilson  V.  Smith,  5  Yerg.  (Tenn.) 

379; 
Flanagan  v.  Pearson,  61  Tex.  302. 
'  Willison  V.  Watkens,  28  U.  S.  (3 

Pet.)  43  ;  bk.  7  L.  ed.  596. 
See  ;  Thayer  v.  Waples,   26  La. 

An.  502  ; 
Steinhauser  v.-  Kuhn,  50  Mich. 

3G7  ;  s.c.  15  N.  W.  Rep.  513  ; 
Walden  v.  Bodley,  39  U.  S.  (14 

Pet.)  156 ;  bk.  10  L.  ed.  398. 
*  Shelton  v.  Eslava,  6  Ala.  320. 
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receipt  of  notice  of  disclaimer  by  the  landlord.^  This  is 
for  the  reason  that  the  tenant  cannot  originate  any  ad- 
verse possession,  or  continue  one  previously  commenced, 
on  account  of  the  privity  of  possession  between  land- 
lord and  tenant.^  The  lease,  however,  is  not  forfeited 
by  any  mere  words  of  disclaimer  spoken,^  where  not 
accompanied  by  any  attornment  or  other  act  of  dis- 
claimer.* 

Sec.  1273.  same— same— What  amounts  to  a  disclaimer. — 
As  to  what  constitutes  a  sufficient  disclaimer  at  common 
law  to  work  a  forfeiture  of  a  tenancy  there  has  been 
much  controversy,  but  it  seems  to  have  been  settled  in 
England  that  the  act  constituting  the  cause  of  forfeiture 
must  be  done  of  record  and  not  by  parol,  because  no 
mere  parol  disclaimer  could  work  forfeiture.^    But  the 


'  Patton  V.   Hansel,  4  Bush  (Ky.) 
634; 

North  V.  Barnum,  10  Vt.  223  ; 

Groeno  v.  Munson,  9  Vt.  37  ;  s.c. 
31  Am.  Deo.  605. 
« Corning    v.    Troy  Iron    &    Nail 
Works,  34  Barb.  (N.  Y.)  485 ; 
s.c.  23  How.  (N.  Y.)  Pr.  217  ; 

McGianis  v.  Porter,  20  Pa.  St. 
80. 

Privity  presumed  t3  continue. — Priv- 
ity having  been  once  estab- 
lished is  presumed  to  continue 
until  destroyed  by  an  unequi%-o- 
cal  act,  which  amounts  to  a  dis- 
claimer and  is  brought  to  the 
notice  of  the  lessor. 

Brandon  v.  Bannon,  38  Pa.  St. 
63; 

Cadwallader  v.  App  (Pa.),  3  W. 
N.  C.  1 ; 

Flanagan  v.  Pearson,  61  Tex.  303. 
'Montgomeiy  v.    Craig,    3    Dana 
(Ky.)  102  ; 

Whiting  V.  Edmunds,  94  N.  Y. 
309; 

De  Lancey  v.  Ganong,  9  N.  Y.  9; 

Qalev.  Oil  Run  Petroleum  Co., 
6  W.  Va.  200  ; 

Doe  d.  Graves  v.  Wells,  10  Ad.  & 
E.  427 ;  s.c.  37  Eng.  C.  L.  237. 
*  Montgomery  v.    Craig,   3     Dana 
(Ky.)  103  ; 

Jackson  v.  Rogers,  1  John.  (N. 
Y.)  33. 
5  Robinson   v.  Holt,   90  Ala.    115  ; 
s.c.  7  So.  Rep.  441  ;  1  Ball.  An. 


R.  Prop.,  §266. 

See  :  Ante,  §  1372. 

In  the  case  of  Doe  d.  Graves  v. 
Wells,  3  Perry  &  Davis  396, 
there  was  a  parol  denial  of 
title  before  suit  was  brought 
and  the  landlord  relied  upon 
it  as  a  forfeiture,  and  it  was 
expressly  held  that  no  parol 
disclaimer  could  work  a  forfeit- 
ure. Lord  Chief  Justice  Den- 
man  said :  "I  feel  strongly 
the  danger  of  putting  an  end 
to  the  relation  of  landlord  and 
tenant  by  a  mei-e  parol  denial 
of  title;  "and  Justice  Little- 
dale  said  :  "  I  do  not  think  a 
parol  disclaimer  is  sufficient. 
In  the  vast  number  of  cases 
collected  in  Vin.  Abr.  Estate 
(H.  C.)  there  is  not  one  where 
an  allusion  is  made  to  a  forfeit- 
ure being  created  by  parol." 
It  was  equally  well  settled  that 
a  forfeiture  could  not  be  predi- 
cated upon  a  defense  made  by 
the  tenant  when  sued  by 
his  landlord.  Viner's  Abridg- 
ment, vol.  10,  p.  383.  It  is 
there  said  :  "  In  a  writ  of  waste 
the  tenant  claimed  the  fee,  and 
it  was  found  against  him  that 
he  had  only  an  estate  for  life, 
and  yet  this  was  no  forfeiture." 
This  was  approved  in  Godby's 
Reports,  p.  105,  and  in  Doe  d. 
Graves  v.  Wells,  supra. 
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common-law  doctrine  of  forfeiture,  being  founded  on 
strict  and  feudal  principles,  is  now  believed  to  be  unjust 
in  many  respects,  and  is  not  applicable  to  the  present 
state  of  society  in  this  country,  and  any  interpretation 
which  creates  a  forfeiture  is  not  favored  by  the  courts.^ 

Sec.  12T4r.  Same— Same— Effect  on  statute  of  limitations. — 
An  adverse  possession  of  the  lessee  begins  to  run,  under 
the  statute  of  limitations,  from  the  time  that  he  disclaims 
or  impugns  the  title  of  the  lessor,  and  the  lessor  is 
entitled  to  re-enter.^  Such  adverse  claim  dispenses  with 
a  formal  demand  of  rent  and  notice  before  the  com- 
mencement of  legal  proceedings.^  Thus  the  court  say  in 
the  case  of  Jackson  ex  d.  A"an  Eensselaer  v.  Collins,*  the 


In  Scotland  the  doctrine  of  for- 
feiture by  disclaimer  seems  to 
have  become  obsolete. 

See  :  Robinson  v.  Holt,  90  Ala. 
115 ;  s.c.  7  So.  Rep.  441  ;  1  BaU. 
An.  R.  Prop.,  §  266  ; 

BeU's  Diet.   &  Dig.  L.   of  Scot. 

284,  413. 
Miller  v.   Havens,  51  Mich.  485  ; 
s.c.  16  N.  W.  Rep.  865  ; 

Rosseel  v.  Jarvis,  15  "Wis.  638. 

See  :  Kentucky  River  Nav.  Co.  v. 
Commonwealth,  13  Bush  (Ky.) 
435; 

Livingston  v.  Tompkins,  4  John. 
Ch.  (N.  Y.)  415;  s.c.  8  Am. 
Dec.  598. 

Forfeitures — Policy  of  law  to  limit — 
The  court  say,  in  the  case 
of  Miller  v.  Havens,  siqira, 
that  it  has  for  a  very  long  period 
been  the  policy  of  the  law,  and 
courts  have  felt  it  their  duty 
in  administering  the  law,  so 
far  as  possible,  to  limit  the  ef- 
fect of  a  clause  or  provision  in 
a  lease  or  statute  by  which  a 
forfeiture  is  created. 

Burnes  v.  McCubbin,  3  Kan.  221 
S.C.  87  Am.  Dec.  468  ; 

De  Lancey  v.  Ganong,  9  N.  Y.  9 

Doe  d.  Abdy  v.  Stevens,  3  Bam 
&  Ad.  299  ;  s.c.  23  Eng.  C.  L, 
137; 

Doe  d.  Darlington  v.  Bond,  5 
Bam.  &  C.  855  ;  s.c.  11  Eng. 
C.  L.  711  ; 

Doe  d.  Pitt  V.  Hogg,  4  Dowl.  & 
R.  226  ;  s.c.  16  Eng.  C.  L.  196  ; 

Doe  V.  Godwin,  4  Maule  &  S.  265. 

In  the  case  of  Jackson  ex  d.  Liv- 


ingston V.  Bryan,  1  Jolin.  (N. 
Y.)  322,  326,  the  tenant  had  ex- 
pressly denied  the  landlord's 
title  a  year  before  the  suit  was 
commenced,  and  also  denied  it 
upon  trial,  aad  it  was  expressly 
held  by  the  court.  Chief  Justice 
Kent  concurring,  that  such 
disclaimer  did  not  work  a  for- 
feiture, and  that  the  suit  in 
ejectment  could  not  be  sus- 
tained without  notice  to  quit. 

Robinson  v.  Holt,  90  Ala.   115  ; 
s.c.  7  So.  Rep.  441 ;  1  BaU.  An. 
R.  Prop.,  §266. 
■'  See  :  Wall  v.  Goodenough,  16  111. 
415; 

Duke  V.  Harper,  6  Yerg.  (Tenn.) 
280  ;  s.c.  27  Am.  Dec.  462  ; 

Willison  V.  Watkins,  28  U.  S.  (3 
Pet.,  43,  48-52  ;  bk.  7  L.  ed.  596. 
'  Fortieri'.  Ballance,  10  111.  (5Gihii.) 
41 ; 

Bates  V.  Austin,  2  A.  K.  Marsh. 
(Ky.)  270  ;  s.c.  13  Am.  Dec. 
395  * 

Den  V.  Lloyd,  31  N.  J.  L.  (2  Vr.) 
395  399  • 

Sharpe  v.  KeUey,  5  Den.  (N.  Y.) 
431; 

Jackson  ex  d.  Van  Rensselaer  r. 
Collins,  11  John.  (N.  Y.)  1  ; 

Jackson  ex  d.  Locksell  v. 
Wheeler,  6  John.  (N.  Y.)  372  ; 

Jackson  ex  d.  Livingston  i\ 
Bryan,  1  John.  (N.  Y.)  322  ; 

Jackson  ex  d.  Van  Schaick  v. 
Vincent,  4  Wend.  (N.  Y.)  663  ; 

Woodward  v.   Brown,  38  U".  S. 
(13  Pet.)  1 ;  bk.  10  L.  ed.  31. 
"  11  John.  (N.  Y.)  1. 
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defendant  having  disaffirmed  and  denied  the  title  of  the 
lessor,  and  the  relationship  of  landlord  and  tenant,  there 
is  great  weight  in  the  objection  that  he  ought  not  to  be 
allowed  to  set  up  the  want  of  a  technical  demand  of  the 
rent.  The  disclaimer  proves  that  such  an  act  had  be- 
come unnecessary  and  useless.  The  demand  was  given 
for  the  benefit  of  the  lessee,  and  was  required  for 
his  protection  under  his  lease  ;  but,  as  was  said  by 
the  court  in  Dormer's  Case,^  the  act  might  be  dis- 
pensed with  by  his  consent,  and  the  disclaimer  is  at 
least  equal  in  effect  to  an  express  waiver  on  the  part  of 
the  tenant  of  the  requisite  demand.  If  he  denies  the 
holding  altogether,  it  would  be  vain  and  idle  to  require 
the  landlord  to  go  on  and  make  a  regular  demand  at  the 
precise  time,  and  of  the  precise  sum  due.  The  disclaimer 
by  parol  might  not  have  been  sufficient  in  this  case  to 
amount  of  itself  to  a  forfeit  of  the  lease. 

Sec.  12T6.  Same— Same— American  doetrine.— The  doc- 
trine of  the  English  common  law  in  respect  to  forfeiture 
is  not  applicable  to  the  conditions  in  this  country,^  and 
for  that  reason  has  never  been  adopted.^  On  the  contrary, 
in  several  of  the  states  statutes  have  been  enacted  reg- 
ulating disclaimers,  and  providing  that  a  conveyance 
by  a  lessee  of  a  greater  estate  than  he  himself  holds  does 
not  work  a  forfeiture,  but  simply  has  the  effect  of  trans- 
ferring any  estate  he  may  legally  grant  ;  *  and  in  some 
of  the  states  a  lessee  for  years  cannot  affect  the  rights  of 
his  lessor  by  attorning  to  and  taking  a  new  lease  from  a 

'  5  Co.  40,  46.  the  character  of  the  different 

*  See  :  Ante,  §  1373.  kmds  of  tenancies  and  the  re- 

*  Robinson  v.  Holt,  90  Ala.   115  ;  spective  duties  of  the  landlord 

s.c.  7  So.  Rep.  441  ;  1  Ball.  An.  and  tenant  are  defined  and  pre- 

R.  Prop.,  §  266.  scribed  by  statute,  as  well  as 

See:  Russell  v.  Jarvis,   15  Wis.  the  procedure  for  obtaining  pos- 

638.  session  of  land ;  and  in  nearly 

In  the  case  of  Robinson  v.  Holt,  every  instance  these  statutes 
90  Ala.  115  ;  s.c.  7  So.  Rep.  441  ;  contravene  every  principle  of 
1  Ball.  An.  R.  Prop.,  §  366,  the  the  feudal  system.  It  is  true 
court  say  that  in  this  country  that  on  this  proposition  there  is 
the  relation  of  landlord  and  some  conflict  of  authority,  but 
tenant  is  in  no  respect  like  the  the  weight  and  reason  is  against 
relation  of  lord  and  vassal  of  the  ancient  doctrine  of  forfeit- 
feudal  times,  and  the  doctrine  ure  by  disclaimer. 
of  forfeiture  has  no  application  "  See  :  Ante,  §  1269  ;  Post,  1839. 
whatever.  In  most  of  the  states 
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third  party.  ^  It  is  a  general  rule  in  this  country  that 
a  parol  disclaimer  of  the  lessor's  title  does  not  work  a 
forfeiture  of  a  written  lease  for  a  term  of  years,  ^  even 
though  the  lessor  set  up  an  adverse  claim  in  himself.^ 

Sec.  1276.  Same— Same— Notice  to  lessor.— The  general 
rule  of  law  is  that  the  lessee  is  estopped  to  disclaim  his 
lessor's  title  during  the  term.*    Any  adverse  claim  the 


'  See  :  Doe  v.  Reynolds,  27  Ala.  364. 
2  See  :  Ante,  §§  1273,  1275. 
'  MontgomeiT    v.   Craig,    3    Dana 
(Ky.)lOl; 
Russell  V.  Fabyan,  84  N.  H.  218, 

223; 
De  Lancey  v.  Ganong,  9  N.  Y.  9  ; 
s.c.  subnom.    DeLanoy  v.  Ga- 
min, 12  Barb.  (N.  Y.)  120  ; 
Jackson  ex  d.  Van  Rensselaer  v. 
Collins,  11  John.  (N.  Y.)  1,  5. 
*  Camp  V.  Camp,    5    Conn.    291  ; 
s.c.  18  Am.  Dec.  60  ; 
Lunsford  v.  Turner,  5  J.J.  Marsh. 
(Ky.)  104  ;  s.c.  20  Am.  Dec.  248; 
Bertram  v.  Cook,  83  Mich.  518, 

521; 
Carpenter  v.  Thompson,  8  N.  H. 

204 ;  s.c.  14  Am.  Dec.  848  ; 
Sands  v.  Hughes,  53  N.  Y.  287  ; 
Ingraham  V.  Baldwin.  9  N.  Y.  45  ; 
Tompkins  v.  Snow,  63  Barb.  (N. 

Y.)  525  ; 
Jackson  ex  d.  Wills  v.  Stiles,  1 

Cow.  (N.  Y.)  574,  575  ; 
Jackson    v.   Whedon,   1    E.    D. 

Smith  (N.  Y.)  141 ; 
Storer  v.  Steiner,  33  How.  (N.  Y.) 

Pr.  129  ; 
Jackson  ex  d.  Browne  ■;;.  Hinman, 

10  John.  (N.  Y.)  292  ; 
Bogardus  v.   Trinity  Church,   4 

Sand.  Ch.  (N.  Y.)  733 ; 
Jackson  ex  d.  Williams  v.  Miller, 
6  Wend.   (N.  Y.)  228  ;  s.c.   21 
Am.  Dec.  316  ; 
Jackson  ex  d.  Russell  v.  Rowland, 
6  Wend.  (N.  Y.)  666 ;  s.c.   23 
Am.  Dec.  557  ; 
Rogers  V.  Waller,  4Hayw.  (Tenn.) 

205  ;  s.c.  9  Am.  Dec.  758  ; 
Duke  V.  Harper,  6  Yerg.  (Tenn.) 

280  ;  s.c.  27  Am.  Dec.  463  ; 
Wilson  V.  Smith,  5  Yerg.  (Tenn.) 

379 ' 
Willison  V.  Watkins,  28  U.  S.  (8 
Pet.)  43,47  ;  bk.7  L.  ed.596,598  ; 
Brook  V.  Biggs,  2  Bing.  N.  C.  572  ; 
s.c.  3  Scott  808  ;  39  Eng.  C.  L. 
667; 


Ager  V.  Young,  1  Car.  &  M.  78  ; 
s.c.  41  Eng.  C.  L.  49  ; 

Doe  ex  d.  Marriott  v.  Edwards,  6 
Car.  &  P.  208  ;  s.c.  35  Eng.  C. 
L.  897  ; 

Jew  V.  Wood,  1  Craig  &  P.  185  ; 

Doe  V.  Pegge,  1  Durnf.  &  E.  (1 
T.  R.)  760  ; 

Parry  v.  House,  1  Holt  489 ;  s.c. 
3  Eng.  C.  L.  195  ; 

Doe  V.  Austin,  2  Moo.  &  S.  107  ; 

Wood  V.  Day,  1  Moore  389;  s.c. 
7  Taunt.  646  ;  3  Eng.  C.  L.  530  ; 

Doe  d.  De  Rutzen  v.  Lewis,  6  Nev. 
&  M.  764  ;  s.c.  5  Ad.  &  E.  277  ; 
2  Har.  &  W.  152  ;  31  Eng.  C. 
L.  618  ; 

Doe  d.  BuUen  v.  Mills,  1  Nev.  & 
M.  25  ;  s.c.  3  Ad.  &  E.  17  ;  s.c. 
2  Eng.  C.  L.  80. 

Disputing  lessor's  title  —  Michigan 
doctrine — Bertram  v.  Cook. — The 
Supreme  Court  of  Michigan 
say  in  the  case  of  Bertram 
V.  Cook,  supra,  that  ' '  it  has 
been  repeatedly  decided  in  this 
state,  that  a  person  who  has 
obtained  possession  of  premises 
under  a  lease  cannot  dispute 
his  landlord's  title.  He  cannot, 
by  his  own  act  merely,  change 
tlie  tenure  so  as  to  enable  him- 
self to  hold  against  his  landlord, 
nor  can  ho,  during  the  continu- 
ance of  the  tenancy,  make  a 
valid  attornment  to  a  third  per- 
son, without  his  landlord's  con- 
sent, or  buy  in  an  outstanding 
title.  Having  obtained  posses- 
sion as  tenant,  he  can  do  no  act 
inconsistent  with,  or  which 
would  change  the  relation  ex- 
isting between  himself  and  his 
landlord,  without  first  yielding 
and  delivering  up  to  the  lat- 
ter possession  of  the  premises 
which  he  acquired  from  him. 
The  landlord  has  a  right  to  rely 
upon  the  relation  as  a  protec- 
tion.    To  permit  the  tenant  to 
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do  otherwise  would  be  liolding 
out  inducements  to  him  to  take 
advantage  of  liis  position  for 
his  own  benefit  and  to  the  in- 
jury of  his  landlord.  The  law 
very  wisely,  therefore,  holds  all 
such  agreements  as  being  con- 
trary to  public  policy  and  void, 
and  sternly  refuses  to  permit 
the  person  entering  under  such 
an  agreement  from  obtaining 
any  advantage  thereby." 

Sams  —  May  show  has  acquired 
lessor's  title. — A  tenant  raaj' 
show  that  tlie  title  of  the  land- 
lord lias  been  acquired  by  the 
tenant,  or  has  expired,  or  has 
been  terminated  or  extin- 
guished, or  has  conveyed  to 
a  third  person  since  the  com- 
mencement of  tenancy. 

Wells  V.  Mason,  5  111.  (4  Scam.) 
84,  85 ; 

Hoag  V.  Hoag,  35  N.  Y.  469 ; 

Despard  v.  Walbridge,  15  N.  Y. 
374; 

Bigler  v.  Furman,  58  Barb.  (N. 
Y.)  545  ; 

Jackson  v.  Davis,  5  Cow.  (N.  Y.) 
123  ;  s.c.  15  Am.  Dec.  451  ; 

Hilton  V.  Bender,  3  Hun  (N.  Y.) 

1; 
Jones  V.  Clark,  30  John.  (N.  Y.) 

51; 
Jackson  v.  Delancy,  13  John.  (N. 

Y.)  537  ;  s.c.  7  Am.  Deo.  403  ; 
Jackson  v.  Welden,  3  John.  (N. 

Y.)  283  ; 
Lawrence  v.  Miller,  1  Sandf.  (N. 

Y.)516,  rev'd3N.  Y.  345; 
Nellis  V.  Lathrop,  32  Wend.  (N. 

Y.)  121 ;  s.o.  34  Am.  Dec.  285 ; 
Jackson  v.  Rowland,  6  Wend.  (N. 

Y.)  666  ;  s.c.  33  Am.  Dec.  574 ; 
Jackson  ex  d.  Van  Shaick  v.  Vin- 
cent, 4  Wend.  (N.  Y.)  633  ; 
Evertson  v.  Sawyer,  3  Wend.  (N. 

Y.)  507  ; 
Moore  v.  Beasley,  3  Ohio  294 ; 
Marley  v.  Rogers,  5  Yerg.  (Tenn.) 

317; 
Neave  v.  Moss,  1  Bing.  360 ;  s.c. 

8  Eng.  C.  L.  548  ;  8  Moore  389  ; 
Agar  V.  Young,  1  Car.  &  M.  78  ; 

s.c.  41  Eng.  C.  L.  49  ; 
Marriott  v.  Edwards,  6  Car.  &  P. 

208  ;  s.c.  25  Eng.  C.  L.  397 ; 
Doe  V.  Seaton,  3  Crompt.  M.  & 

R.  728 ; 


Downs  V.  Cooper,  1  Gale  &  D.  573; 
s.c.  2  Ad.  &  E.  N.  S.  (2  Q.  B.) 
356  ;  43  Eng.  C.  L.  663  ; 
Doe  V.  Marriott,  3  Nev.  &  M.  193  ; 

s.c.  5  Barn.  &  Ad.  1065  ; 
Landon  v.  Watson,  2  Stark.  230  ; 

Svburn  v.  Slade,  4  Durnf.  &  E. 

■(4T.  R.)682. 
Fraud  in  contract. — The  relation 
of  lessor  and  lessee  arises  out 
of  contract,  and  this  is  like  any 
other  contract,  and  vitiated  by 
fraud,  over-reaching,  or  imposi- 
tion ;  hence  any  fraud  (Little  v. 
Libbey,  2  Me.  242  ;  s.c.  11  Am. 
Dec.  68)  used  to  induce  the  ten- 
ant to  accept  the  lease  destroys 
estoppel. 

Miller  v.  McBrier,  14  Serg.  &  R. 
(Pa.)  383. 

Acceptance  through  mistake  on  the 
part  of  the  lessee  destroys 
estoppel. 

Jackson  v.  Cuerder,  3  John.  Cas. 
(N.  Y.)  353 ; 

Shultz  V.  Elliott,  11  Humph. 
(Tenn.)  183 ; 

Washington  v.  Conrad,  3  Humph. 
(Tenn.)  563 ; 

Swift  V.  Dean,  11  Vt.  333  ;  s.c. 
34  Am.  Dec.  693. 

Misrepresentation  which  leads  to 
an  acceptance  of  the  lease  also 
destroys  estoppel. 

Glein  v.  Rise,  6  Watts  (Pa.)  44. 

Menaces  and  threats  which  lead 
to  an  acceptance  will  destroy 
an  estoppel. 

Hamilton  v.  Marsdon,  6  Binn. 
(Pa.)  45  ; 

Brown  v.  Dysinger,  1  Rawle  (Pa.) 
408; 

Gravenor  v.  Woodhouse,  1  Bing. 
38  ;  s.c.  8  Eng.  C.  L.  390  ; 

Hall  V.  Benner,  1  Pen.  &  W.  (Pa.) 
402;  s.c.  21  Am.  Dec.  394. 

Ignorance  of  an  outstanding  para- 
mount title  is  not  sufficient  to 
defeat  estoppel. 

Hawes  v.  Show,  100  Mass.  187  ; 

Miller  v.  Lang,  99  Mass.  13  ; 

Towne  v.  Butterfield,  97  Mass. 
105; 

Coburn  v.  Palmer,  63  Mass.  (8 
Cush.)134; 

Bailey  v.  Kilburn,  51  Mass.  (10 
Met.)  176  ;  s.c.  43  Am.  Dec. 
433. 
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him,^  for  without  such  notice  the  law  presumes  the  lessee 
to  hold"  in  accordance  with  the  demise  under  which  he 
entered  into  possession  of  the  premises.^  The  lessee's 
possession  cannot  become  adverse  to  the  title  of  the  lessor, 
without  any  adverse  holding  on  his  part.^  Neither  can 
a  lessee  disseize  his  lessor  against  his  will ;  *  but  an  actual 
ouster  of  the  lessor  by  the  lessee  creates  an  adverse  hold- 
ing by  the  latter,  upon  which  the  statute  of  limitations 
will  run ;  ^  and  such  ouster  may  be  inferred  from 
circumstances,  such  as  an  omission  to  pay  rent  for  a  long 
period  of  time.^ 

Sec.  1277.  Same — By  failure  or  refusal  to  pay  rent. — Fail- 
ure or  refusal  to  pay  rent  when  lawfully  demanded  may 
be  a  cause  of  forfeiture,'  but  to  give  it  this  effect  it  is 


'  Duke  V.  Harper,  6  Yerg.  (Tenn.) 

280  ;  s.c.  27  Am".  Dec.  463  ; 
•North  V.  Barnum,   10  Vt.    220, 

223; 
Greeno  v.  Munson,  9  Vt.  37  ;  s.c. 

31  Am.  Dec.  605. 
See  :  McGinnis  v.  Porter,  20  Pa. 

St.  80 ; 
Lea  V.  Netherton,  lOYerg.  (Tenn.) 

315; 
Lane  v.  Osment,  9  Yerg.  (Tenn.) 

86,  90 ; 
Doak    V.    Donelson's    Lessee,    2 

Yerg.  (Tenn.)  249  ;  s.c.  24  Am. 

Dec.  485 ; 
Sherman    v.   Champlain    Trans- 
portation Co.,  31  Vt.  163  ; 
Zeller's  Lessee  v.  Eckert,  45  U.  S. 

(4  How.)  289;  bk.   11   L.   ed. 

979; 
WiUison  v.  Watkins,  28  U.  S.  (3 

Pet.)  43  ;  bk.  7  L.  ed.  596. 
^Jackson  ex.  d.  Locksell^.  Wheeler, 

6  John.  (N.  Y.)  272  ; 
Bedford  v.  McEtherrow,  2  Serg. 

&  R.  (Pa.)  49. 
'  Doak  V.  Donelson's  Lessee,  2  Yerg. 

(Tenn.)  249 ;  s.c.  24  Am.  Deo. 

485. 
■■  Jackson  ex  d.  Schaick  v.  Davis,  5 

Cow.  (N.  Y.)  133 ;  s.c.   15  Am. 

Dec.  451. 
5  Duke  V,  Harper,  6  Yerg.  (Tenn.) 

380  ;  s.c.  27  Am,  Deo,  463. 
'  Duke  V.  Harper,  6  Yerg.  (Tenn.) 

380  ;  B.C.  27  Am.  Dec.  463. 
See :   Drane    v.    Gregory,   3    B 

Hon,  (Ky.)  619 ; 


•  Whaley  v.  Whaley,  1  Speer  (S. 

C.)  L.  225 ;  s.c.   40  Am.  Dec. 

594. 
Buokner  v.  Warren,  41  Ark.  532  ; 
Dennison  v.  Read,  3  Dana  (Ky.) 

586; 
Raybourn    v.   Ramsdell,    78   111. 

632; 
Brown's  Admrs.  v.  Bragg,  23  Ind. 

133  * 
Phillips  V.  Doe,  3  Ind.  132  ; 
Burnes  i).  McCubbin,  3  Kan.  223; 

s.o.  87  Am.  Dec.  468  ; 
Langley  v  Ross,   55  Mich.   163; 

s.c.  30  N.  W.  Rep.  886  ; 
Dayton  v.  Vandoozer,   39  Mich. 

749  • 
Spear 'i!.  Fuller,  8  N.  H.  174  ;  s.c. 

38  Am.  Deo.  391  ; 
Vannetta  v.  Brewer,  32  N.  J.  Eq. 

(5  Stew.)  368  ; 
Van  Rensselaer  v.  Jewett,  3  N. 

Y.  135,  141 ;  s.c.  51  Am.  Dec. 

375; 
Jackson    v.   Harrison,   17  John. 

(N.  Y.)  66  ; 
Meroney  v.  Wright,  81  N.  C.  390; 
Barkers.  Dale  (Pa.),  3  Pittsb.  190; 
Johnson  v.  Gurley,  53  Tex.  222  ; 
Smith  V.  Blaisdell,  17  Vt.  199  ; 
Doe  d.  Darke  v.  Bowditoh,  8  Ad. 

&  E.  973  ;  s.c.  55  Eng.  C.  L. 

973; 
Doe  d.  Wilson  v.  Phillips,  2  Bing. 

13  ;  s.o.  9  Eng.  C.  L.  460 ; 
Doe  d.  Rains  v.  Kneller,  4  Car.  & 

P,  3  ;  s.c.  19  Eng.  C.  L.  380  ; 
Rudd  V,  Golding,  6  Mood,  231, 
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necessary  that  there  be  a  clause  in  the  lease  giving  the 
right  to  re-enter,  to  the  lessor,  upon  such  failure.^  The 
fact  of  infancy  will  not  prevent  a  forfeiture.^  A  breach 
of  the  covenant  to  pay  rent  does  not  work  a  forfeiture  of 
the  lease  unless  it  be  specially  so  provided  ;  ^  yet  forfeit- 
ure for  non-payment  of  rent  is  a  privilege  which  the 
landlord  can  either  waive  or  accept.*  In  order  to  enable 
the  landlord  to  take  advantage  of  the  forfeiture  he  must 
give  notice^  of  his  intention  to  avail  himself  of  such 
forfeiture.® 

Sec.  1278.  Same— Same— Tender  saves  forfeiture.— A  pay- 
ment or  tender  of  rent  in  arrears  before  a  forfeiture  is 
lawfully  completed,  will  prevent  the  forfeiture  ;  ^  and  a 
forfeiture  may  be  avoided  by  a  payment  of  rent  or  tender 
of  rent  in  arrears  either  before  or  after  demand  is  made 
by  the  lessor.  This  demand  may  be  made  at  any  time 
before  sundown  on  the  day  on  which  the  rent  falls  due, 
so  that  the  money  can  be  counted.^  We  have  already 
seen  that  if  there  is  no  place  fixed  for  payment  the  de- 
mand must  be  made  at  the  front  door  of  the  house  on  the 
premises.^  Merely  having  the  money  at  the  place  of  de- 
mand without  offering  it  will  not  be  sufficient ;  ^^  but  it 
has  been  held  that  if  the  lessee  brings  the  money  due  into 
court,  proceedings  of  ouster  will  be  stayed  where  the 
failure  to  pay  was  by  accident  and  not  willful.-'^ 

'  Vannetta  v.  Brewer,  33  N.  J.  Eq.  Tuttle  v.  Bean,  54  Mass,  (13  Met.) 

(5  Stew.)  368  :  375  ; 

De  Lancey  v.  Ganong,  9  N.  Y.  9.  Lewis  v.  City  of  St.  L.,  69  Mo. 

2  Leonard  v.  Henderson,  33  Gratt.  595  j  s,o.  3  Mo,  App.  583  ; 

(Va.)  331,  Holmes  v.  Shepard,  49  Mo.  600  ; 

8  Wakefield  1).  Mining  Co,,  83  Mich,  Carondelet  v,   Wolf  art,   39    Mo. 

605  ;  8.0,  49  N,  W,  Rep.  135.  305  ; 

*  Creveling  v.  West  End  Iron  Co.,  Jones  v.  Reed,  15  N,  H.  68  ; 

51  N.  J,  L,  84;  S.O.  16Atl.  Rep.  Planters'   Ins,   Co.   v.    Diggs,    8 

184;  Baxt.  (Tenn.)  564. 

Wills  V.  Gas  Co.,  130  Pa,  St.  232  ;  Tender  oannot  be  made  after  the  for- 

s.c,  18  Atl.  Rep.  721 ;  5  L.  R.  feiture  l3  completed. 

A.  603,  Leary  v.  Pattison,  66  111.  203  ; 

'See:  4wfe,  §1376,  lUlngworth  v.  Miltenberger,   11 

«  Cannon  v.  Wilber,  80  Neb.  777  ;  .         Mo.  80  ; 

s  o,  47  N,  W.  Rep.  85  ;  Baldwin  v.   Rees,   8   Am,    Law 

HukiU  V,  Myers,  86  W.  Va,  639  ;  Rec.  556. 

B.C.  15  S.  E.  Rep.  151.  «  See  ;  Ante,  § 

'  Leary  v,  Pattison,  66  111.  303  ;  "  See  :  Ante,  § 

Chapman  v.  Kirby,  49  111.  211 ;  '"  Haldane  v.  Johnson,  8  Exch.  689. 

Fisher  v.  Smith.  48  111.  184  ;  'i  Atkins  v.   Chilson,  53  Mass.    (U 

Hodgkins  v.  Price,  137  Mass,  13  ;  Mot.)  113  ; 
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Sec.  1279.  Same— By  failure  to  insure.— Where  there  is 
a  covenant  in  the  lease  to  keep  the  property  insured  and 
to  assign  the  policy  of  insurance  to  the  lessor,  a  covenant 
in  an  underlease  that  the  sub-lessee  shall  insure  the  prem- 
ises will  not  save  the  forfeiture.^  The  neglect  of  the 
lessee  to  procure  the  insurance  as  covenanted  for  in  the 
lease  makes  him  liable  for  any  damages  sustained  by  the 
lessor,  and  the  breach  is  continuous,^  and  will  be  en- 
forced ^  without  relief  in  equity.*  The  lessee's  covenant 
to  insure  is  broken  by  any  delay,  however  short.'' 

Sec.  1280.  Same— By  commission  of  waste.— The  relation 
subsisting  between  lessor  and  lessee  is  such  as  imposes  an 
obligation  on  the  latter  to  use  reasonable  care  to  pre- 
vent damage  to  the  inheritanco,''  and  is  imposed  on 
grounds  of  public  policy.^  In  the  absence  of  a  special 
agreement  to  the  contrary  the  lessee  is  responsible  for 
all  waste  committed  or  permitted  upon  the  demised 
premises,^  except  such  as  results  from  the  act    of  the 


Garner  v.  Hannah,  0  Duer  (N. 

Y.)  263. 
'  Keteltas    v.    Ccilcman,    3    E.    D. 

Smith  (N.  Y.)  4()H. 
In  equity  no  formal  assignment 

is  necessary  to  prevent  forfeit- 
ure. 
Eberts  v.  Fisher,  54  Mich.  394  ; 

8.0.  30  N.  W.  Rop.  80. 
«  Rhone  v.  Gale,  13  Minn.  54  ; 
Doe  d.  Flower  v.  Peck,  1  Barn  & 

Ad.   438  ;  s.c.   30  Eng.    C.   L. 

540 ; 
Doe  d.  Muston  v.  Gladwin,  0  Q. 

B.  953;  s.c.  51  Eng.  (;.  L.  9.53. 
'  Doo  d.  Flower  v.  J'ci-k,  1  Barn.  & 

Ad.  438  ;  s.c.   30  Eng.   C.    L. 

540; 
Doe  il.  Darlington  v.  Ulph,  13  Q. 

B.  304  ;  s.c.  60  Eng.  C.  L.  303  ; 
Penniall  v.  Harborne,  11  Ad.  & 

E.  N.  S.  (11  Q.  B.)368;  s.c.  63 

Eng.  C.  L.  808; 
Doe  d.  Muston  v,  Gladwin,  6  Q. 

B.  953  ;  B.C.  51  Eng.  C.  L.  958. 
■*  Doe  d.  Flower  v.  Peck,  1  Barn.  & 

Ad.   438;  s.c.   20  Eng.   C.   L. 

540. 
'  Doe  ex  d.  Flower  v.  Peck,  1  Barn. 

&  Ad.  438  ;  s.c.  20  Eng.  C.  L. 

540; 
Doe  V.  Shewin,  4  Camp.  135. 


«  Walker  v.  Tucker,  70  111.  537  ; 
Miller  v.  Shields,  55  Ind.  71  ; 
Druhan  v.  Adiuii,  9  La.  An.   527; 
Hughes  V.  Vanstone,  34  Mo.  App. 

037  ; 
United  States  v.  Bostwick,  94  U. 

S.  5;i ;  bk.  34  L.  cd.  05. 
'  Parrott  v.  Barney,  2  Abb.  U.  8. 

197  ;  s.c.  1  Dead.  D.  (I  40C  ;  1 

Sawy.  C.  C.  438  ;  Fed.  Cas.  No. 

10773; 
Spear  v.  Cutter,  2  Code  Rep.  100. 
8  Davis  V.  Alden,  68  Mass.  (3  Gray) 

809; 
White  V.  Wagner,  4  liar.  &  J. 

(Md.)  378  ;  s.c.  7  Am.  Dec.  074; 
Puiiott  V.  Barney,  3  Ahh.  U.  S, 

197;  s.c.    1   Dead.  D,    C.  405; 

1  Sawy.  C.  ( !.  433  ;  Fed.  Cas. 

No.  10778  ; 
Attersoll  v.  Stevens,  1  Taunt.  188, 

198;  H.c.  9  Rev.  Rep.  781. 
See  :  Tolciiian  v.  Tartbury,  L.  R. 

5  Q.  B.  288,  290  ;  s.c.  39  L.  J. 

Q.  B.  186  ;  22  L.  T.  .88. 
■Waste  committed  by  a  stranger  or  a 

trcspaHHc^r    renders    the  lessee 

liable  to  the  IcHSor. 
Polack  V.  Piocibe,  85  Cal.  410  ;  s.c. 

95  Am.  Deo.  115  ; 
White  V.  Wagner,  4  IFiir.  &  J. 

(Md.)  373  ;  s.c.  7  Am.  Dec.  674; 
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lessor,  ^  of  God,^  of  the  public  enemy,^  or  by  accidental 
injury  ;*  but  does  not  include  ordinary  wear  and  tear,^ 
nor  any  injury  nor  deterioration  arising  from  a  reason- 
able and  proper  use  of  the  premises.^  Such  waste, 
whether  voluntary  or  permissive,  forfeits  the  estate.' 

Sec.   1281.  Same— How  taken  advantage  of.— A  violation 


Sackett  v.  Sackett,  23  Mass.  (5 

Pick.  191,)  193  ; 
Fay  ■('.  Brewer,  30  Mass.  (3  Pick.) 

303; 
Coale  i\  Hannibal  &  St.  Jo.  R. 

Co.,  60  Mo.  337  : 
Cook  V.  Champlain  Ti-ansporta- 

tion  Co.,  1  Den.  (N.  Y.)  91,  104; 
Clemence  v.  Steere,  1  R.  I.  373  ; 

s.c.  53  Am.  Dec.  031  ; 
California  Dry  Dock  Co.  i\  Arm- 
strong, 8  Sawv.  C.  C.  533  ;  s.c. 

1?  Fed.  Rep.  310  : 
Parrott  v.  Barnev,  3  Abb.  U.  S. 

197 ;  s.c.  1  Dead.  D.  C.  405 ;  1 

Sawy.  C.  C.  433  ;  Fed.  Cas.  No. 

10773  ; 
Taylor    v.   "Whitehead,   3  Doug. 

745; 
AttersoU  v.  Stevens,  1  Taunt.  183, 

198  ;  s.c.  9  Rev.  Rep.  731  ; 
1  Co.  Inst.  54a. 
1  AVhite  V.   Wagner,  4  Har.  &  J. 

pid.)  373  ;  s.c.  7  Am.  Dec.  671; 
Parrott  v.  Barnev,  3  Abb.  IT.  S. 

197  ;  s.c.  1  Dead.  D.  C.  405  ;  1 

Sawy.  C.  C.  433 ;  Fed.  Cas.  No. 

10773  ; 
«  JILUer  V.  Shields,  .j")  Ind.  71 ; 
White  V.  Wagner,  4  Har.   &  J. 

(Md.)  373  ;  s.c.  7  Am.  Dec.  074; 
Coale  V.  Hannibal  &  St.  Jo.  R. 

Co.,  60  Mo.  337  ; 
Shult  V.  Barker,  12  Serg.  &  R. 

(Pa.)  373  ; 
Parrott  v.  Barney,  3  Abb.  U.  S. 

197  ;  s.c.  1  Dead.  D.  C.  405  ;  1 

Sawy.  C.  C.  423  ;  Fed.  Cas.  No. 

10773  ; 
Griffith's  Case,  Moore  69 ; 
1  Co.  Litt.  (19th  ed.)  53a ; 
Shep.  Touchstone,  173. 
'  White  V.  Wagner,  4  Har.   &  J. 

(Md.)  373  ;  s.c.  7  Am.  Dec.  674; 
Coale  V.  "Hannibal  &  St.  Jo.   R. 

Co.,  60  Mo.  327; 
Parrott  v.  Barnev,  2  Abb.  U.  S. 

197 ;  s.c.  1  Dead.  D.  C.  405  ;  1 

Sawy.  C.  C.  433  ;  Fed.  Cas.  No. 

10773  ; 
1  Co.  Litt.  (19th  ed.)  53a. 
Destruction  of  house  by  mob— Liabil- 
73 


ity  of  lessors — White  t.  Wagner.  — 
In  White  i\  Wagner,  4  Har.  & 
J.  (Md.)  373  ;  s.c.  7  Am.  Dec. 
674,  where  a  house,  which  a 
lessee  for  a  year  held  under  a 
lease  without  special  covenants, 
was  destroyed  by  an  armed 
mob,  which  the  lessee  had 
reason  to  believe  would  attack 
the  house  on  account  of  his  us- 
ing the  same  for  the  purpose 
of  distributing  a  certain  news- 
paper, it  was  held  that  the 
lessee  was  liable  in  an  action 
on  the  case  in  tlie  nature  of 

*  United  States  r.  Bostwick,  94  U. 

S.  53 ;  bk.  24  L.  ed.  65  ; 
Parrott  v.  Barnev,  3  Abb.  U.  S. 

197  ;  s.c.  1  Dead.  D.  C.  405  ;  1 

Sawv.  C.  C.  433  ;  Fed.  Cas.  No. 

10773. 
See :  Huntley  r.  Russell,  13  Ad. 

&  E.  N.  S.  (13  Q.   B.)  573  ;  s.c. 

66  Eng.  C.  L.  570 ; 
Auworth  V.  Johnson,  5  Car.  &  P. 

339  ;  s.c.  24  Eng.  C.  L.  545  ; 
Bullock  V.  Dommitt,  6  Durnf.  & 

E.   (6  T.   R.)  650  ;  S.C.   3  Rev. 

Rep.  300. 
'  Williams  v.  Rogers,  3  Dana  (Ky.) 

376; 
Torriano  i'.  Young,  6  Car.  &  P. 

8  ;  s.c.  35  Eng.  C.  L.  295. 
6  Finch  r.   Shackleford,   7  Ky.  L. 

Rep.  600 ; 
Capner  v.  Flemington  Co.,  3  N. 

J.  Eq.  (3  H.  W.  Gr.)  467  ; 
Saner  r.  Bilton,  L.   R.  7  Ch.  D. 

815;    s.c.  25  Moak  Eng.   Rep. 

34; 
Manchester  Bond.  W.  Co.  v.  Carr, 

L.  R.  5  C.  P.  D.  507. 
'  Daniels    v.    Pond,   38  Mass.     (31 

Pick.)  307  ;  33  Am.  Dec.  269  ; 
Perry  v.  Carr,  44  N.  H.  118  ; 
Pettengill  v.  Evans,  5  N.  H.  54 ; 
PhilUps  V.  Covert,  7  Jolm.  (N.  Y.) 

Kreutz  r.  McKnight,  53  Pa.  St. 
309,  319. 
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by  a  lessee  of  the  conditions  of  the  covenants  in  a  lease 
will  not  of  itself  work  a  forfeiture  of  the  estate  ;  the 
lessor  must  exercise  his  option  to  forfeit.^  To  entitle  the 
lessor  to  recover  the  possession  of  the  leased  premises  he 
must  perform  each  and  every  act  the  law  prescribes  shall 
be  upon  his  part  performed.  Thus  he  must  make  a  proper 
demand^  for  the  payment  of  the  rent  accrued,  with  great 
particularity  as  to  the  sum  due,^  as  to  time/  and  as  to 


'  Rogers  v.  Snow,  118  Mass.  118. 
See :    Chapman  v.   Harney,   100 

Mass.  353 ; 
Hubbard  v.  Hubbard,   97  Mass. 

188  ;  s.o.  93  Am.  Dec.  75  ; 
Guild  V.  Richards.   82  Mass.  (16 

Gray)  309. 
'  Gage  V.  Bates,  40  Cal.  384  ; 
MoGlynn  v.  Moore,  35  Cal.  384  ; 
Gaskill  V.  Trainer,  3  Cal.  335  ; 
Chipman  v.  Emerio,  3  Cal.  273  ; 
MiUer  v.  Sparks,  4  Colo.  303 ; 
McLean  v.  Spratt,  19  Fla.  97  ; 
Woodward  v.  Cone,  73  111.  341 ; 
Cone  V.  Woodward,  65  111.  477  ; 
Dodge  V.  Wright,  48  111.  382; 
Chadwiok  v.  Parker,  44  111.  336  ; 
Chapman  v.  Wright,  20  111.  120  ; 
Byrane  v.  Rogers,  8  Minn.  281 ; 
McQuestien  v.  Morgan,  34  N.  H. 

400,  405  ; 
Jones  V.  Reed,  15  N.  H.  68 ; 
McMnrphy  v.  Minot,  4  N.  H.  351  ; 
Coon  V.  Brickett,  3  N.  H.  163  ; 
Wolcott  V.  Sohenk,  16  How.  (N. 

Y.)  Pr.  449  ; 
Jackson  v.  Collins,  11  John.  (N. 

Y.)l; 
Tate  V.  Crowson,  6  Ired.  (N.  C.) 

L.  65; 
Krentzu  McKnight,  53  Pa.  St. 

319; 
Robert  v.  Ristine,  3  Phila.  62  ; 
Levett  V.  Biokford,   8  Humph. 

(Tenn.)  618,  630 ; 
Bowyer  v.  Seymour,  13  W.  Va. 

13; 
Kansas  City  Elevator  Co.  v.  N. 

P.  R.  Co. ,  17  Fed.  Rep.  300 ;  s.c. 

3  McC.  C.  C.  463  ; 
Acooks  V.  Phillips,  5  Hurl.  &  N. 

183; 
Barry  v.  Glover,  10  Ir.  C.  L.  113. 
'  O'Connor  v.  Kelly,  41  Cal.  433  ; 
Gage  V.  Bates,  40  Cal.  384 ; 
McGlynn  v.  Moore,  25  Cal.  384  ; 
Bacon  v.  West  Furniture  Co. ,  53 

Ind.  229  ; 
Byrane  v.  Rogers,  8  Minn.  381  ; 


Newell  V.  Wentworth,  58  N.  H. 

319; 
Van  Rensselaer  v.  Jewett,  3  N. 

Y.  135,  141 ;  s.c.  51  Am.  Dec. 

275; 
Academy  of  Music  v.  Hackett,  3 

Hilt.  (N.  Y.)  217  ; 
Smith  V.  Whitbeck,  13  Ohio  St. 

471; 
Boyd's  Lessee  v.  Talbert,  12  Ohio 

313; 
McCormick  v.  Connell,  6  Serg.  & 

R.  (Pa.)  151  ; 
Johnston  v.  Hargrove,81  Va.118 ; 
Connor  v.  Bradley,  43  U.  S.  (1 

How.)  311 ;  bk.  11  L.  ed.  105  ; 
Prout  V.  Roby,  82  U.  S.  (15  Wall.) 

471 ;  bk.  21  L.  ed.  58  ; 
Doe  d.  Wheeldon  v.  Paul,  3  Car. 

&  P.  613 ;  s.  c.  14    Eng.  C.  L. 

744. 
'  Gage  V.  Bates,  40  Cal.  384 ; 
McGlynn  v.  Moore,  35  Cal.  384 ; 
Gaskill  V.  Trainer,  3  Cal.  340 ; 
Chipman  v.  Emeric,  3  Cal.  273  ; 
Woodward  v.  Cone,  73  111.  341 ; 
Chapman  v.  Wright,  30  111.  130  ; 
Eiohart  v.    Bargas,  13  B.   Mon. 

(Ky.)  463,  464 ; 
Hartwell    v.    Kelly,    117    Mass. 

335; 
Byrane  v.  Rogers,  8  Minn.  281 ; 
McQuestien  v.  Morgan,  34  N.  II. 

400,  405; 
McMurphy    v.  Minot,  4   N.   H. 

351; 
Van  Rensselaer  v.  Jewett,  3  N. 

Y.  135,  141  ;  s.c.  51  Am.  Deo. 

375; 
Jackson   v.   Harrison,   17  John. 

(N.  Y.)  66 ; 
Smith  V.  Whitbeck,  13  Ohio  St. 

471  ; 
McCormick  v.  Connell,  6  Serg.  & 

E.  (Pa.)  151  ; 
Levett  V.   Bickford,    8  Humph. 

(Tenn.)  630 ; 
Willard  v.  Benton,  57  Vt.  386  ; 
Johnston  v.  Hargrove,  81  Va.118. 
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place.  ^  But  the  terms  of  a  lease  may  be  so  drawn  that 
certain  acts  of  omission  or  commission  on  the  part  of  the 
lessee  will  work  a  forfeiture  without  the  manifestation 
on  the  part  of  the  lessor  of  his  intention  to  avail  himself 
of  the  forfeiture  of  the  estate.^  It  has  been  held  in  New 
York  that  a  lease  from  a  corporation  made  while  it  was 
capable  of  performing  its  functions  is  not  forfeited  by 
the  appointment  of  a  receiver  to  take  charge  of  the  af- 
fairs of  such  corporation.^ 

Sec.  1282.  Same— Waiver  of  forfeiture.— A  forfeiture  of 
the  estate  for  breach  of  covenant  is  optional  with  the 
lessor,  and  may  be  waived  at  his  discretion,*  and  very 
slight  acts  upon  his  part  will  be  regarded  as  a  waiver,^ 


>  "Woodward  v.  Cone,  73  111.  241  ; 

Bacon  v.  West  Furniture  Co., 
53  Ind.  229 ; 

Phillip  V.  Doe  ex  d.  Tucker,  3 
Ind.  132  ; 

McQuestien  v.  Morgan,  34  N.  H. 
400,  407  ; 

Jones  V.  Reed,  15  N.  H.  68  ; 

Sperry  v.  Sperry,  8  N.  II.  477  ; 

Van  Rensselaer  V.  Jewett,  2  N.  Y. 
135,  141 :  s.c.  51  Am.  Dec.  275  ; 

Van  Rensselaer  v.  Jewett,  5  Den. 
(N.  Y.  121  ; 

Academy  of  Music  v.  Hackett,  3 
Hilt.  (N.  Y.)  217  ; 

Jackson  ex  d.  Weldon  v.  Harri- 
son, 17  John.  (N.  Y.)  66  ; 

Jackson  ex  d.  Livingston  v.  Kipp. 
3  Wend.  (N.  Y.)  230  ; 

Willard  v.  Benton,  57  Vt.  286  ; 

Kansas  City  Elevator  Co.  t^.Union 
Fac.  R.  Co.,  3  McC.  C.  C.  463  ; 
s.c.  17  Fed.  Cas.  Rep.  200. 

Place  of  tender — Massachusetts  doc- 
trine —  Chapman  v.  Harney. — It 
is  said  in  Chapman  v.  Har- 
ney, 100  Mass.  353,  354,  that 
where  no  place  of  payment  is 
named,  a  tender  upon  the  land 
is  good  and  prevents  forfeit- 
ure. And  if  the  lessor  desires 
to  enforce  a  forfeiture,  he  must 
demand  the  rent  upon  the 
leased  premises  at  the  most 
notorious  place.  The  demand 
was  not  made  upon  the  prem- 
ises, but  upon  Keegan,  who 
lived  with  his  family  some 
distance  from  the  tenements 
leased.     It    is  unnecessary    to 


consider  whether  there  was  a 
proper  entry  for  breach  of  con- 
dition, or  whether  the  alleged 
forfeiture  was  waived  by  re- 
ceipt of  rent. 

Bowman  i'.  Foot,  29  Conn.  331  ; 

Fifty  Associates  v.  Howland,  53 
Mass.  (11  Met.)  99  ; 

McQuestien  v.  Morgan,  34  N.  H. 
400; 

Jackson  v.  Harrison,  17  John. 
(N.  Y.)  66. 

2  Davis  V.  Moss,  38  Pa.  St.  346. 

3  New    York    Elevated  R.    Co.    v. 

Manhattan  R.  Co.,  63  How. 
(N.  Y.)  Pr.  14. 

■■  See  :  Ante  §  1281. 

'  See:  Garnhart  i'.Finney,40  Mo. 449. 
Waiver  of  forfeiture  —  What  con- 
stitutes.— Any  act  done  by  a 
landlord  who  knows  of  a  cause 
of  forfeiture  bjr  his  tenant, 
affirming  the  existence  of  the 
lease, and  recognizing  the  lessee 
as  his  tenant,  is  a  waiver  of 
such  forfeiture.  The  receipt 
from  the  tenant,  by  the  land- 
lord, of  rent  subsequently  ac- 
cruing is  such  an  act  (Jackson 
ex  d.Blanchard  v.  Allen,  3  Cow. 
(N.  Y.)  320,  230  ;  Bleecker  v. 
Smith,  13  Wend.  (N.  Y.)  530)  : 
and  this  is  so,  although  rent 
was  not  received  up  to  the 
time  of  the  commencement  of 
the  action,  provided  the  act  of 
subletting  was  continuous. 
Ireland  v.  Nichols,  46  N.  Y. 
413,  aff'g  2  Sweeney  (N.  Y.) 
299. 
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such  as  the  I'eceipt  of  rent  accruing  after  the  act  of  for- 
feiture ;  ^  but  to  render  such  acceptance  a  waiver  the 
lessor  must  liave  knowledge  at  the  time  he  receives  the 
rent  that  the  forfeiture  has  been  incurred.^  A  knowledge 
on  the  part  of  the  lessor  may  be  inferred  from  accom- 
panying facts.^  Thus  the  bringing  of  a  suit  for  rent  by 
the  lessor  against  the  assignee  of  the  lessee,*  or  distrain- 
ing for  rent  in  arrears/  will  be  regarded  as  an  election  to 
forfeit  the  lease  ;  but  applying  for  a  receiver  of  rent 
under  a  lease  is  not  necessarily  a  waiver  of  the  right 
to  enforce  a  forfeiture  for  non-payment  of  the  rent.® 
Wliere  the  cause  of  forfeiture  is  a  continuing  one,  mere 
negligence  on  the  part  of  the  lessor  to  enforce  such  for- 
feiture does  not  constitute  a  waiver  of  his  right,  and  the 
forfeiture  may  be  enforced  at  any  time  prior  to  the  com- 
phance  with  the  condition  the  non-performance  of  which 
is  the  cause  of  the  forfeiture.'^ 


'  Sauer  r.  Meyer,  87  Cal.  34  ;  s.c. 

35  Pac.  Rep.  153  ; 
Webster  v.  Nichols,  104  111.  160  ; 
Watson  r.  Fletcher,  49  111.  498  ; 
Porter  v.  Merrill,  124  Mass.  534  ; 
BlaUe  V.  Sanderson,  67  Mass.   (1 

Gray)  382,  335  ; 
O'Keefe  v.  Kennedy,  57  Mass.  (3 

Cush.)  325  ; 
Garnhart  v.  Finney,  40  Bio.  449  ; 
Walker  I?.  Engler,  30  Mo.  130  ; 
Crouch  V.  Wabash,  St.  L.  &  Pac. 

R.  Co.,  32  Mo.  App.  315; 
Richberg  v.  Hartley,  1  Busb.  (N. 

C.)L.  419; 
Murray  v.  Harwair,  56  N.  Y.  337  ; 
Ireland  v.  Nichols,  46  N.  Y.  413, 

aff'g  2  Sweeney  (N.  Y.)  289  ; 
Jackson  ex  d.  Norton  i'.  Sheldon, 

5  Cow.  (N.  Y.)  448  ; 
Jackson  ex  d.  Blanchard  v.  Allen, 

3  Cow.  (N.  Y.)  220,  229  ; 
Heeter  v.  Eckstein,  50  How,   (N. 

Y.)  Pr.  445  ; 
Bleecker  v.  Smith,  13  Wend.  (N. 

Y.)  530  ; 
Gregson  v.  Harrison,  2  Durnf.  & 

E.  (2  T.  R.)  430. 
Waiver  of  forfeiture — What  not. — 
Receiving  of  rent  which  ac- 
crued before  the  forfeiture  is 
no  waiver  ;  it  only  admits  that 
the  lease  was  in  force  when  the 
rent  became  d\ie.  To  operate 
as  a   waiver,   the    rent    must 


have  accrued  subsequent  to  the 
act  which  woi'ks  a  forfeiture. 
Hunter  r.  Osterhoudt,  11  Barb. 

(N.  Y.)  33  ; 
Jackson  ex  d.  Blanchard  t'.  Allen, 

3  Cow.  (N.  Y.)  220  ; 
Bleecker  v.  Smitli,  13  Wend.  (N. 

Y.)  530  ; 
2  Co.  Litt.  (19th  ed.)  311. 
«  Webster  v.  Nichols,  104  111.  160  : 
Collins  i\   Hasbrouck,   56  N.  Y. 

157  ;  s.c.  15  Am.  Rep.  407  ; 
O'Keefe  v.  Kennedy,  57  Mass.  (3 

Cush.)  325  ; 
Gregson  r.  Harrison,  3  Durnf.  & 
E.  (2  T.  R.)  435. 
»  Gomber  v.  Hackett,  6  Wis.  333  ; 

s.c.  70  Am.  Dec.  467. 
■*  Sanders  r.Partridge, 108  Mass.  550. 
'  Jackson  ex  d.  Norton  v.  Sheldon, 
5  Cow.  (N.  Y.)  448  ; 
Wilder  V.  Ewbank,  31  Wend.  (N. 
Y.)  587. 
« Ireland  v.  Nichols,  37  How.  (N. 
Y.)Pr.  222  ;  s.c.  1  Sweeney  (N. 
Y.)  308. 
'  See:McGlynn  ii.Moore,25  Cal.384; 
Alexander  i:  Hodges,   41   Mich. 

691 ;  3  N.  W.  Rep.  187  ; 
Conger  t'.  Duryee,  31  N.  Y.  Super. 

Ct.  617  ; 
Manice  v.  Millen,  36  Barb.  (N.  Y.) 

41  ; 
McKildoe's  Exor.  v.  Darracott,  13 
Gratt.  (Va.)  378. 
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Sec.  1:}S3.  Same— Eelief  against  forfeiture.— Courts  of 
equity  will  relieve  from  a  forfeiture,  where  the  liabDitv 
for  the  breach  may  be  compensated  in  damages  ;  ^  or 
where  the  enforcement  of  the  forfeiture  would  be  inequit- 
able.^ Particularly  is  this  true  where  the  breach  is  the  non- 
payment of  rent '  and  the  party  is  willing  to  pay  arrears 
really  due,  because  in  such  cases  the  right  of  re-entry 
for  non-payment  of  rent  is  deemed  to  be  intended  to  be 
a  mere  security  for  the  payment  of  i-ent.*  Especially 
will  relief  be  granted  in  those  cases  ^vhere  the  lessor  has 
acquiesced  in  numerous  dilatory  payments  by  the  lessee, 
and  thereby  created  a  reasonable  expectation  in  the 
latter  that  prompt  payment  would  not  be  required.^ 
Equity  will  nerer  lend  its  aid  to  divest  the  lessee  of  his 
estate  for  the  breach  of  a  condition  subsequent,^  but  will 


1  GaUaher  r.  Herbert.  117  lU.  160  : 

ic.  7  X.  E.  Sep.  511  ; 
Booner  v.  Crarr.  S  HL  App.  329  ; 
Thropp  r.  Fieli  26  X.  J.  Eq.  ^1 

C.  E.  Gr.)  S3  : 
Giles  r.  Austin,  60  X.  T.  4^5  : 
Gamer  r.  TTimTvah.  6  Dner  (X.  T.) 

262; 
Planters'    Ins.   Co.   r.   Diggs,    8 

Bast.  (Tenn.'>  .><>S ; 
Davies  r.  Mereton.  C  Cas.  Ch.  107  : 
White  r.  Warner.  0  Mer.  4-39  ; 
Rolfe  r.  Harrii,  2  Price  21*  n.  ; 
Thomson  r.  Gnyon,  5  Sim.  65 ; 
Green  r.  Bridges,  4  Sim.  96 : 
Ca^e  r.  Russell.  2  Tent  352  : 
RefnoUi  r.  Pitt  19  Ves.  134; 
Sanders  r.  Pope,  12  T«.  291 : 
Eovat  r.  Banielagh,  3  Ves.  &  B, 

29.  3L 
»  Gallaher  r.   Herbert,  117  HL  160 ; 

S.C.  7  X.  E.  Rep.  511 : 
Atkins  r.  ChUson,  52  Mass.  <11 

ilet.)  112 : 
Thropp  r.  Fieli  26  X.  J.  Eq.  (11 

C.  K  Gr.)  Si  ; 
Baldwin  r.  Van  Torst  10  >.  J. 

Eq.  (2  Srook.  i577.  5~o  : 
Giles  r.  Austin.  62  >".  Y.  4--6  -, 
>r.  T.  life  Ins.  Co.  r.  Red.  r.  etc. . 

St.   G>^jrse'5  Chiurch.   12  Abb, 

(X.  T.)  y.  C.  50 ;  S.C  61  How-. 

X.  T.^Pr.  oil: 
Hotton  r,  X.  T.  Cent  R.  R-  Co., 

12  Abb.  (X.  T.>  X.  C.  30 : 
Ti-np^  Co.  r.  Siebretht,  15  Phila. 

2a5. 

»  Chadwict  r.  Parker,  44  HL  326, 


330: 
"Wilson  r.  Jones,  1  BusIkKt.)  172, 

173 ; 
Florence  Sewing  Machine  Co.  r. 

Grover  ct   Baker  Sewin-  Ma- 
chine Co..  110  Mass.  7m  ;  s.c,  14 

Am.  Rep.  579  : 
lilleT    r.   Fifty  Associates,    101 

M^ss.  4^32 : 
Woodson  i:  Skinner,  22  Mo.  13  ; 
Gamer  r.  Hannah,  6  Duer(X.  Y.) 

•:02 ; 
Sheets    r.  Seldon,   74    TT,   S.    i7 

Wan.)  416  :  bk.  19  L.  ed.  166. 
Lawrence  r.  flavor  of  Savannah. 

70  Ga.  392 ; 
Wilson  V.  Jones,  1  Bush  (Kv.) 

173 : 
Atkins  T.   Chilson,  52   310=5.     11 

Met.M12: 
Planters"  Ins.  Co.  r.  Dig^s.  S  Baxt 

(Tenn.)  5>>S: 
Gv-xirigut  i:  Xoright.   2  W.  BL 

746: 
Phillips  r.  Doolittle.  S  31>i.  345  : 
Hill  r.  BarclaT,  1>  Ves.  4■5^  :  s.c. 

11  Rev.  ReiC  147  : 
Hill  r.  Barclay.  16  Ves.  4<32.  4i;i5 ; 
Lovat  r.  Ranelagh,  3  Ves.  .t  B. 

24. 
'  Throop  r.  Held,  26  >.  J.  Eq,  (11 

C.  E  Gr.l  S2  : 
Wanamaker   v.  McCanllj  (Pa.>, 

11  W.  X.  C.  4.50: 
C .  'lev  r.  Browne  (,Pa.\  11  W.  X. 

C.  224. 
♦  Pnllen  r.  Readv,  2  Atk.  5j7, 
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extend  its  relief  where  the  lessee  has  acted  in  good 
faith.  ^  Equity  will  not  relieve,  however,  where  a  for- 
feiture has  been  once  properly  exercised  with  a  clear 
right.-^  Equity  will  not  relieve  against  a  forfeiture  for 
assigning  or  subletting  without  consent  ;  ^  nor  against  a 
forfeiture  for  failure  of  the  lessee  to  comply  with  a  con- 
tract of  purchase  ;  ^  nor  against  forfeiture  for  non-pay- 
ment of  taxes. ^  Equity  will,  however,  enjoin  the  lessee 
at  the  suit  of  the  lessor  from  committing  a  breach  of  a 
condition  subsequent,  notwithstanding  the  rigiit  of  re- 
entry reserved  for  such  breach,^  for  the  reason  that  the 
right  of  re-entry  is  not  an  adequate  remedy  so  as  to  de- 
prive the  lessor  of  the  right  to  an  injunction  to  restrain 
such  breach.^ 

Sec.  1284.  Same— EfiEects  of  forfeiture.— While  a  forfeit- 
ure of  the  estate  puts  an  end  to  all  the  lessee's  rights 
therein,  and  deprives  him  of  the  right  of  ingi'ess,  egress, 
and  regress  to  gather  the  crops  he  has  sown,  and  which  are 
growing  upon  the  premises  at  the  time  ;  ^  yet  it  will  not 
prevent  the  removal  of  fixtures  while  the  lessee  remains 
in  possession.®    Neither  will  such  forfeiture  deprive  the 


'  Wilson  V.  Jones,  1  Bush  (Ky.)  173. 
»  Palmer  v.  Ford,  70  III.  3G!)  ; 
Huth  r.  Carondelet,  26  Mo.  461  ; 
Carondelet  v.  Lannon,  26  Mo.  461, 

466; 
Euttledge  v.  Whelan,   L.   R.  10 

Ex.  D.  Ir.  263. 
'  Wilmington  Min.  Co.  i\  AUen,  95 

111.  288; 
Daviesu.  Moreton,  3  Caa.  Ch.  137  ; 
Wafer  v.  Mocato,  9  Mod.  112  ; 
Hill  V.  Barcln}',  18  Ves.  56  ;  s.c. 

11  Rev.  Rep.  147  ; 
Sanders  v.  Pope,  13  Ves.  291  ; 
Lovat  V.  Ranelagh,  3  Ves.  &  B. 

30   31 
'  Davis  V.  Stark,  30  Kan.  565  :  s.c. 

3  Pao.  Rep.  687. 
'  Brand  v.    Trumveller,   83    Mich. 

315  ; 
Garner  v.  Manhattan  Bldg.  Assoc., 

6  Duer  (N.  Y.)  589  ; 
Garner  v.  Hannah,  6  Duer  (N. 

Y.)  263  ; 
Beclicr  v.  Werner,  98  Pa.  St.  555  ; 
Baldwin  v.  Reiss,  8  Am.  L.  Rec. 

556. 


«  Stees  V.  Kranz,  S3  Minn.  313  ;  s.c 

20  N.  AY.  Rep.  241. 
^  Stees  r.  Kranz,  83  Minn.  813  ;  s.c. 

20  N.  W.  Rep.  241. 
'  Hunter  v.   Jones,   Browst.    (Pa.) 
870  ;  S.C.  7  Phila.  238. 
Where  there  is  no  cause  of  forfeit- 
ure in  the  lease  a  jvidgmont  for 
possession  does  not  deprive  the 
lessee  of  his  share  of  a  crop 
already  harvested. 
Stancer  v.  Roo,  55  Mich.  169 ;  s.c. 

20  N.  W.  Rep.  889. 
An  under-tenant  cannot  enter  to 
gather  crops  knowingly  planted 
penduig  an  action  to  enforce  a 
forfeitiuc. 
»  Davis  V.  Moss,  88  Pa.  St.  846  ; 
Keogh  V,  Daniell,  13  Wis.  163  ; 
Paine  v.  Coffin,  3  Cleve.  L.  Rep. 

Stansfield  v.  Mayor  of  Ports- 
mouth, 4  C.  B.  isr.  S.  120,  181  ; 
s.c.  93  Eng.  C.  L.  118,  139  ; 

Sumner  v.  Bromilow,  84  L.  J.  Q. 
B.  ISO. 
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lessee  of  his  right  under  the  contract  to  he  paid  for  the 
improvements  made  upon  the  premises  under  the  terms 
of  the  lease/  and  he  may  recover  the  value  of  such  im- 
provements notwithstanding  the  forfeiture  ;  ^  but  such 
recovery  cannot  be  had  until  the  end  of  the  term.* 

Sec.  12S5.  Surrender— Necessity  of.— Where  the  lessee 
yields  up  his  estate  to  the  lessor  so  that  the  leasehold 
estate  becomes  extinct  by  mutual  agreement,  this  is  what 
is  technically  called  a  surrender.*  Such  surrender  may 
be  either  by  express  words  or  by  operation  of  law,®  where 
the  parties  have  done  some  act  which  implies  that  they 
both  agreed  to  consider  the  surrender  as  made.^  The 
effect  of  such  surrender  is  to  terminate  the  lease  and  ex- 
tinguish all  liability  under  it.'''  A  lessee  being  estopped 
to  deny  the  title  of  the  lessor,^  it  follows  that  if  the  lessee 
acquires  the  title  which  he  desires  to  set  up  against  that 
of  Ms  lessors,  or  for  any  reason  wishes  to  attack  the  title 
of  his  lessor,  he  must  first  surrender  the  possession  to  his 
lessor.^ 


1  Pine  V.  Rector  of  Trinity  Church, 

7  Hun  (N.  Y.)  89. 

2  Taylor  v.  Maule.  21  Leg.  Int.  300. 
5  Lawrence  i'.  Knight,  11  Cal.  298  ; 

Finklemeier  v.  Bates,  92  N.  Y. 
172.  aff'g  48  N.  Y.  Super.  Ct. 
(J.  &  S.)  433  ; 

Johnston  u.  Bates,  48  N.  Y.  Super. 
Ct.  (J.  &  S.)  180. 
*  Surrender — Lord    littletona     defini- 
tion.— According  to  Lord  Little- 
ton (3  Co.  Litt.,  19th  ed.,  387b), 
a  surrender  of  an  estate  is  a 
yielding  of  it  up  to  him  that 
has  the  reversion  or  remainder, 
wherein  the   particular  estate 
may  merge  or  be  drowned  by 
mutual  agreement. 
5  See  :  Post,  1288. 
'  Martin  v.  Steams,   52  Iowa  345, 
347  ;  s.c.  3  N.  W.  Rep.  93  ; 

Hill  V.  Robinson,  23  Mich.  24  ; 

Smith  V.  Pendergast,  26  Minn. 
321; 

Spooner  t'.  Spooner,  33  Minn.  136  ; 

Fields  V.  MiUs,  3  N.  J.L  .  (2  Pen.) 
259  " 

Bedford  v.  Terhune,  30  N.  Y. 
453,  458  ;  s.c.  86  Am.  Deo.  394; 

Schieffelin  v.  Carpenter,  15 
Wend.  (N.  Y.)  400,  404 ; 


Beardman  v.  Wilson,  L.   R.  4  C. 

P.  57. 
■<  Smiley  v.  Van  Winkle,  6  Cal.  605; 
Martin  i:  Stearns,  53  Iowa  345 ; 

s.c.  3  N.  W.  Rep.  93  ; 
Underbill  v.  Collins,  132  N.  Y. 

269  ;  s.c.  30  N.  E.  Rep.  570  ; 
Curtis  V.  Miller,  17  Barb.  (N.  Y.) 

477  ; 
Greider's  Appeal,  5  Pa.  St.  422  ; 
Bailey  v.  Wells,  8  Wis.  141,  158  ; 

s.c.  76  Am.  Dec.  233. 
See  :  Post,  §  1287. 
6  See  :  Ante,  §  1272. 
'  Houston  V.  Farris,  71  Ala.  570  ; 
Rogers  v.  Boynton,  57  Ala.  501 ; 
Smith  V.  Mundy,  18  Ala.  182  ; 
Hughes  V.  Watt,  28  Ark.  153  ; 
WiUson  V.   Cleaveland,   30    Cal. 

192  ■ 
Arnold  V.  Woodard,  4  Colo.  249; 
Doe  ex  d.  Newton  v.  Roe,  33  Ga. 

163  ; 
Williams  v.  Garrison.  29  Ga.  503; 
Doty  V.  Burdick,  83  111.  473  : 
Anderson  v.  Smith,  63  111.  126  ; 
Broion  v.  Keller.  32  111.  151  ;  s.c. 

83  Am.  Dec.  258  ; 
Epstein  v.  Greer,  85  Ind.  372  ; 
Zimmerman    v.    Marchland,    23 

Ind.  474 ; 
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Sec.  1286.  Same— Requisites  of.— To  render  a  surrender 
valid  it  must  be  made  in  good  faith,  ^  by  a  person  in  pos- 
session to  a  person  having  a  higher  estate  than  that  of 
the  person  by  whom  the  surrender  is  made.^  Some  of 
the  cases  hold  that  a  surrender  can  be  legally  made  only 
by  a  deed  or  note  in  writing,  or  by  act  and  operation  of 
the  law ;  a  parol  surrender  being  invalid  under  the 
statute  of  frauds,^  even  in  those  cases  where  there  was 
an  express  agreement  between  the  lessor  and  the  lessee 
that  the  latter  might  so  surrender  the  estate.*  In  those 
cases,  however,  where  the  term  granted  by  the  lease  is  one 
which  could  be  legally  created  by  parol,  a  parol  surren- 
der will  be  valid.  ^ 


Sec.  1387.  Same— Acceptance.— The  acceptance  of  a  sur- 
render terminates  the  estate  and  extinguishes  all  liabil- 
ities under  the  lease.®    The  question  as  to  what  con- 


Hodges  V.  Shields,  18  B.  Mon. 

(Ky.)  828 ; 
McConnell  v.  Bowdry's  Heirs,  4 

B.  Mon.  (Ky.)  392  ; 
Longfellow    v.    Longfellow,    54 

Me,  340 ; 
Moshier  v.  Reding,  12  Me.  478 ; 
Ryerson  v.  Eldred,  18  Mich.  12  ; 
Mattis  V.  Robinson,  1  Neb.  3  ; 
Smart  v.  Smith,  2  Dev.  (N.  C.)  L. 

353; 
Den  ex  d.  Freeman  v.  Heath,  18 

Ired.  (N.  C.)  L.  498 ; 
Glen  V.  Gibson,  9  Barb.  (N.  Y.) 

634; 
Bank  of  Utioa  v.  Mersereau,  8 

Barb.  Oh.  (N.  Y.)  528 ;  s.c.  49 

Am.  Dec.  189 ; 
Jackson  ex  d.  Shaw  v.  Spear,  7 

Wend.  (N.  Y.)  401  ; 
Wilson  V.  Weatherby,  1  Nott.  & 

McC.  (S.  C.)  L.  873  ; 
Philips'  Lessee    v.  Robertson,  3 

Overt.  (Tenn.)  399  ; 
Flanagan  v.  Pearson,  61  Tex.  302; 
Greeno  v.  Munson,  9  Vt.  37  ;  s.o. 

31  Am.  Deo.  605  ; 
Willison  V.  Watkin,  28  U.  S.  (3 

Pet.)  43  ;  bk.  7  L.  ed.  596  ; 
Blight's  Lessee  v.  Rochester,  20 

U.  S.  (7  Wheat.)  535,  544  ;  bk. 

5  L.  ed.  516. 
'  See :  Sanford  v.  Turner,  5  J.  J. 

Marsh.  (Ky.)  104  ; 
Moshier  v.  Redding,  13  Me.  478 ; 
Doe  ex  d.  Freeman  v.  Heath,  13 


Ired.  (N.  C.)  L.  498  ; 
Boyer  v.  Smith,  4   Watts  (Pa.) 

449  • 
Reed  v.  Shepley,  6  Vt.  602  ; 
Wild's  Lessee  v.  Serpell,  10  Gratt. 

(Va.)  405,  408. 
2  2  Bl.  Com.  336. 

^  Heisseltine  v.  Seavey,  16  Me.  313  ; 
Kittle  V.  St.  John,  7  Neb.  73  ; 
Wilsons.  Lester, 64 Barb.  (N.  Y.) 

431  ; 
Jackson  v.  Gardner,  8  John.  (N. 

Y.)  394  ; 
Allen  V.  Jacquish,  31  Wend.  (N. 

Y.)  638  ; 
Rowans.  Lytie,  11  Wend.  (N.  Y.) 

617; 
Farmer  v.  Rogers,  3  Wils.  36. 
See  :  Post,  §  1290. 
«  Brady  v.  Peiper,  1  Hilt.  (N.  Y.)  61. 
"■  Beidler  v.  Fisli,  14  111.  App.  633 ; 
Peters  v.  Barns,  16  Ind.  319  ; 
McKenzie  v.  Lexington,  4  Dana 

(Ky.)  129  ; 
Auer  V.  Penn,  92  Pa.  St.  444  ; 
Krister  v.  Miller,  25  Pa.  St.  481 ; 
Greider's  Appeal,  5  Pa.  St.  432  ; 
Magraw  v.   Lambert,   3  Pa.  St. 

444; 
McKinney  v.   Reader,   7    Watts 

(Pa.)  133. 
«  Welcome  v.  Hess,  90  Cal.  507;  s.o. 

37  Pac.  Rep.  369  ;  35  Am.  St. 

Rep.  145. 
See  :  Smiley  v.  Van  Winkle,  6 

Cal.  605 ; 


Chap.  XX.  §  1288.]    SURRENDER— ACCEPTANCE.  HQl 

Btitutes  an  acceptance  is  one  that  frequently  arises  and 
usually  depends  upon  the  intention  of  the  parties.  In 
a  case  where  a  lessee  abandoned  the  possession  of  the 
premises  which  he  had  leased  for  a  term  of  years,  re- 
turned the  keys  to  the  lessor,  and  the  latter  assumed 
possession,  made  repairs,  and  re-let  the  premises  without 
any  notice  to  the  lessee,  it  was  held  that  there  was  a 
surrender  and  acceptance  of  the  premises,  and  that  the 
lessor  could  not  thereafter  hold  the  lessee  for  the  rent 
reserved.!  Where  the  lessee  offers  to  surrender  and  the 
lessor  takes  exclusive  possession  of  the  premises,  this  will 
be  regarded  as  an  acceptance  of  the  surrender,^  the 
delivering  up  of  the  keys  and  their  acceptance  by  the 
lessor  constituting  an  acceptance  of  the  surrender  ;  ^  but 
if  the  lessor  merely  accepts  the  keys  for  the  purpose  of 
caring  for  the  property,  without  waiving  his  right  under 
the  lease,  this  will  not  amount  to  an  acceptance  of  the 
surrender.* 

Sec.  1288.  Same— By  operation  of  law.— Besides  an  ex- 
press surrender,  or  a  surrender  in  deed,  there  may  also 
be  a  surrender  by  operation  of  law.  Where  by  agree- 
ment between  the  lessor  and  lessee  the  latter  abandons 
his  possession  and  the  lessor  resumes  possession  of  the 
premises,  there  is  a  surrender  by  operation  of  law  ;  ^  and 
where  a  lessee  in  possession  of  the  premises  accepts  from 
his  lessor  a  new  lease,  or  by  his  assent  a  new  lease  is 
made  to  a  third  person  by  the  lessor  for  a  whole  or  a  por- 

Martin  v.  Stearns,  53  Iowa  345  ;  Talbot  v.  Whipple,  96  Mass.  (14 

B.C.  3  N.  W.  Rep.  93  ;  Allen)  177  ; 

Underbill  v.   Collins,  133  N.   Y.  Hegeman  v.  McArthur,  1  E.  D. 

369  ;  S.C.  30  N.  E.  Rep.  576  ;  Smith  (N.  Y.)  147  ; 

Curtis  V.  Miller,  17  Barb.  (N.  Y.)  Telford  v.  Frost,  70  Wis.  173  ;  s.c. 

477  ;  44  N.  W.  Rep.  835  : 

Greider's  Appeal,  5  Pa.  St.  433  ;  Witman  v.  Watry,  31  Wis.  638. 

Bailey  v.  Wells,  8  Wis.  141,  158.  '  Dodd  v.   Acklom,  6  Man.   &  G. 

'  Welcome  v.   Hess,   90  Cal.   507  ;  673  ;  s.c.  46  Eng.  C.  L.  672. 

s  c    37  Pac.  Rep.  369  ;  35  Am.  ^  Bowen  v.  Clark,  32  Oreg.  566 ;  s.c. 

St.  Rep.  145.  30  Pac.   Rep.  430  ;  29  Am.  St. 

^  Kneeland    v.   Schmidt,   78    Wis.  Rep.  625. 

345  ;  s.c.   47  N.  W..  Rep.  438  ;  '  Amory  v.  Kamnoffsky,  107  Mass. 

11  LR  A  498.  351 ;  s.c.  19  Am.  Rep.  416  ; 

See  :  Baker  v.  Pratt,  15  111.  568  ;  Bedford  v.  Terhune,   30    N.   Y. 

Amory  v.  Kamnofifsky,  117  Mass.  453  ;  s.c.  86  Am.  Dec.  394  ; 

351 ;  s.c.  19  Am.  Rep,  416  ;  Thomas  v.  Cook,  3  Barn.  &  Aid. 

Hanham  v.Sherman,114  Mass.l9  ;  119. 
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tion  of  the  term,  this  will  constitute  a  surrender  by  oper- 
ation of  law/  even  though  the  original  lease  was  in 
writing  and  the  new  lease  is  by  parol,^  provided  the  new 
lease  is  a  valid  one  and  sufficient  to  vest  in  the  new  lessee 
the  term  it  assumes  to  grant.  ^ 

Sec.  1289.  Same— What  amounts  to  a  surrender.— The 
question  of  what  amounts  to  a  surrender  is  one  of  no 
little  difficulty,  but  it  is  thought  that  where  acts  are  per- 
formed which  are  inconsistent  with  the  continuance  of 
the  estate  on  the  part  of  the  lessee  and  are  actually 
accepted  and  acted  upon  by  the  lessor,  that  this  will 
constitute  a  surrender.*  Thus  an  actual  surrender  of 
the  premises  by  the  lessee  and  a  leasing  thereof  by  the 
lessor  to  a  third  party  has  the  effect  of  a  surrender  of 
the  lease.  ^  A  surrender  may  be  made  to  take  effect 
depresenti  or  in  futuro,^  and  may  be  made  contingent 
or  upon  condition,  and  if  the  condition  fails  the  term 


Sec.  1290.  Same— Agreement  to  surrender— Consider- 
ation.—A  parol  agreement  between  the  lessor  and  the 
lessee  that  the  latter  shall  surrender  the  residue  of  his 
term  in  the  demised  premises  to  a  purchaser,  in  consider- 
ation for  which  the  former  agrees  to  give  up  the  rent  in 
arrears  while  executory,  not  having  been  consummated 

'  Donkersley  v.  Levy,  38  Mich.  54 ;  s.c.  11  S.  E.  Rep.  754 ;  8  L.  R.  A 

Smith  V.  Nivers,  3  Barb.  (N.  Y.)  759  ; 

180  ;  Hall  v.   Burgess,  5  Barn.   &  C. 

Livingston    v.   Potts,    16  Johns.  332  ;  s.c.  11  Eng.  C.  L.  485  ; 

(N.  Y.)  28  ;  Johnston  v.   Hudleston,  4  Barn. 

Scheiffelin     v.      Carpenter,     15  &  C.  933  ;  s.c.lO  Eng.  C.  L.  860; 

Wend.  (N.  Y.)  400  :  Hamerton  v.  Stead,  3  Barn.  &  C. 

Scott  V.  Hawsman,  2  McL.  C.  C.  478  ;  s.c.  10  Eng.  C.  L.  230  ; 

180  ;  s.c.  Fed.  Cas.  No.  12532.  Bees  v.  Williams,  3  Cromp.  M.  & 

«  Smith  V.  Niver,  3  Barb.  (N.  Y.)  R.  581 : 

180 ;  Whitehead  v.  Clifford,  5  Taunt. 

Whitney  V.  Myers,  1  Duer  (N.  Y.)  518  ;  s.c.  1  Eng.  C.  L.  266. 

266.  '^  Witman  v.  Watry,  31  Wis.  688. 

»  Coe  V.  Hobby,  72  N.  Y.   141 ;  s.c.  "  Allen?;.  Jaquish,  21  Wend.  (N.  Y.) 

28  Am.  Rep.  130  ;  638. 

Bedford  v.   Terhune,   30    N.  Y.  See:  Whitlock  v.  Horton,   Cro. 

453  ;  s.c.  86  Am.  Deo.  394 ;  Jac.  91  ; 

Whitney  v.   Meyers,  1  Duer  (N.  Richards  v.  Sely,  3  Mod.  79. 

Y.)  266  ;  '  Whitney  v.   Meyers,   1   Duer  (N. 

Scheiffelin     v.     Carpenter,      15  Y.)  266 : 

Wend.  (N.  Y.)  400.  Allen  v.  Jaquish,  31  Wend.  (N. 

*  Guffey  V.  Hukill.  34  W.  Va.  49  ;  Y.)  638. 
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by  actual  delivery  of  possession  of  the  premises,  is  within 
the  statute  of  frauds,  which  provides  that  no  lease  or  term 
of  years,  or  any  uncertain  interest  of  or  in  any  mes- 
suages, lands,  tenements,  or  hereditaments,  shall  be  sur- 
rendered unless  by  deed  or  note  in  writing,  or  by  act  or 
operation  of  law.^  But  it  is  thought  that  where  a  lessor 
enters  into  a  parol  agreement  to  pay  a  sum  of  money  to 
his  tenant,  in  consideration  of  the  latter's  surrendering 
his  unexpired  interest  in  a  lease  for  years,  and  of  the  set- 
tlement of  certain  claims  for  repairs,  and  the  lessee  exe- 
cutes his  part  of  the  agreement  by  delivering  possession 
of  the  premises  to  the  landlord,  according  to  the  terms 
thereof,  such  agreement  may  be  enforced  by  an  action 
against  the  landlord.^ 

Sec.  1291.  Same— Effect  on  tMrd  persons.— Any  actual 
and  formal  surrender,  or  surrender  by  operation  of  law, 
will  not  be  allowed  in  any  way  to  affect  the  subsisting 
rights  and  interests  of  third  parties.^ 

Sec.  1292.  Merger— Defl.nition.—"Where  a  term  for  years 
becomes  vested  in  the  person  who  is  seized  of  the  free- 
hold, by  which  there  is  a  union  of  the  two  interests  in 
one  person  at  the  same  time,  and  there  is  no  intervening 
estate  between  the  term  and  the  freehold,*  the  term 
merges  in  the  freehold  and  becomes  extinct.^    This  rule, 

'  Lammott  v.   Gist,   2  Har.   &  G.  s.c.  20  Eng.  C.  L.  331. 

(Md.)  ;  s.c.  18  Am.  Dec.  295.         '  Roberts  v.  Jackson,  1  Wend.  (N. 


^  Lamar  v.  McNamee.  10  Gill  &  J 

(Md.)  116;  s.c.  32  Am.  Deo.  152 
See  :  Kinsey  v.  Minnick,  43  Md 

121  ; 
Walls  V.  Atcheson,  3  Bing.  462 

s.c.  11  Eng.  C.  L.  228  ; 
Lloyd  V.   Crispe,  5  Taunt.   249 

s.c.  1  Eng.  C.  L.  136. 


Y.)  478. 
See  :  Rumpp  v.  Gerkens,  59  Cal. 

496; 
Carroll  v.  Ballance,  26  111.  9  ;  s.c. 

79  Am.  Dec.  354  ; 
Clark  V.  Tennison,  33  Md.  85  ;    ■ 
Bostwick  V.  Frankfield,  74  N.  Y. 

207,  314  ; 


3  See:  MoKenzie  u   Lexington,  4  James  ii.  Morey,  2  Cow.   (N.  Y.) 

Dana  (Ky.)  129  ;  246,  284  ;  s.c.  14  Am.  Dec  475  ; 

Adams  v.  Goddard,  48  Me.  212,  Lansmg  v.  Pme,  4  Paige  Ch.  (N. 

215  .  Y.)  639,  642  : 

Pig-Eotw.  Stratton,  1  John.  (Eng.)  Roberts  v.  Jackson,  1  Wend.  (N. 

355  Y.)  478  ; 

"Should  an  estate    intervene    be-  Doe  ex  d.  Winder  J-.  La\ves,  7  Ad. 

tween  the  term  for  years  and  &  E.195  ;  s.c  34  Eng.  C  L.121 ; 

the  freehold  no  merger  takes  Doe  ex  d.  Rawhngs  v.  Walker,  5 

place.  Barn.  &  C.  Ill ;  s.c.   11  Eng. 

Burton  «.  Barclay,  7  Bing.  745;  C.  L.  389  ; 
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at  law,  is  invariable  and  inflexible/  and  in  equity  is  the 
same  as  at  law,  with  this  modification,  that  it  is  con- 
trolled by  the  express  or  implied  intention  of  the  party 
in  whom  the  interests  or  estates  unite.^  The  effect  of 
such  merger  is  to  extinguish  all  liabilities  on  the  cove- 
nants of  the  lease.  ^ 


Sec.  1293.  Same— When  oceiirs.— A  merger  takes  place 
when  a  term  for  years  is  surrendered,*  or  where  a  term 
is  conveyed  directly  or  indirectly  to  the  owner  of  the 
freehold,^  even  though  such  conveyance  be  made  by  an 
instrument  in  the  form  of  a  lease.  ^  While  it  is  true  as  a 
general  rule  that  a  greater  estate  does  not  merge  in  a 
smaller  one,'^  yet  there  will  be  a  merger  where  a  rever- 
sion is  conveyed  to  the  lessee,^  or  to  the  sub-lessee.^ 


Cottee  V.  Richardson,  7  Ex.  143  ; 

s.c.  21  L.  J.  Ex.  53  ;  8  Eng.  L. 

&  Eq.  498 ; 
2  Bl.  Com.  177  ; 
4  Kent  Com.  (13th  ed.)  98  ; 
Post,  bk.  VI.,     "  Merger,"  for  a 

full  discussion  on  the  subject, 
'  James  v.  Morey,  2  Cow.  (N.  Y.' 

246,  300  ;  s.c.  14  Am.  Dec.  475  \ 

2  Bl.  Com.177. 

'  James  v.  Morey,  3  Cow.  (N.   Y.' 

246,  300  ;  s.c.  14  Am.  Dec.  475 ' 
Gardner  v.  Astor,  3  John.  Cli.  (N, 

Y.)  53  ;  s.c.  8  Am.  Dec.  465  ; 
Roberts  v.  Jackson,  1  Wend.  (N, 

Y.)  478,  484 ; 
Crompton  v.  Oxenden,  4  Bro.  Ch, 

43; 
Wade  V.  Paget,  1  Bro.  Ch.  368  ; 
Forbes  v.  MofEatt,  18  Ves.   384 ; 

s.c.  11  Rev.  Rep.  222. 
See  :  Patten  v.  Bond,  60  Vt.  583, 

585. 
2  Smiley    v.  Van  Winkle,   6    Cal. 

105; 
.  Curtis  V.  Miller,  17  Barb.  (N.  Y.) 

447; 
Greiders  Appeal,  5  Pa.  St.  423  ; 
Bailey  v.  Wells,  8  Wis.  141,  158  ; 

3  Co.  Litt.  (19th  ed.)  338a. 

*  Gaskill  V.  Trainer,  3  Cal.  334  ; 
Greider's  Appeal,  5  Pa.  St.  42 ; 
Gunnis  v.  Kater  (Pa.),   29  Leg. 
Int.  230. 
'Smiley  v.  Van   Winkle,    6    Cal. 
605; 


White  V.  Grifflng,  44  Conn.  437  ; 
Bartels  v.  Creditors,  11  La.  An. 

43  ; 
Shepard  v.  Spaulding,  45  Mass. 

(4  Met.)  416  ; 
Ackerman    v.    Smiley,    37  Tex. 

211. 
*  Pynchon  v.  Stearns,  52  Mass.  (11 

Met.)  304;   s.c.   45  Am.   Dec. 

210; 
Shepard  v.  Spaulding,  45  Mass.  (4 

Met.)  416. 
See  :  McMurphy  v.  Minot,  4  N. 

H.  281,  284; 
Scott  V.  Scott,  18  Gratt.  (Va.)  150  ; 
Challoner  v.  Davies,  1  Ld.  Raym. 

403. 
'  Collamer  v.  Kelley,  13  Iowa  319  ; 
Wills  V.  Cooper,  25  N.  J.  L.    (1 

Dutch.)  137 ; 
Millard  v.  MoMulhn,  5  Hun  (N. 

Y.)  573  ;  s.c.  68  N.  Y.  345. 
8  Martin  v.  Searcy,  3  Stew.    (Ala.) 

50;  s.o.  20  Am.  Dec.  64; 
Pickett  V.  Ferguson,  45  Ark.  177  ; 

s.c.  55  Am.  Rep.  545  ; 
Voegt  V.  Resor,  80  111.  331 ; 
Franklin  v.  Palmer,  50  111.  302  ; 
Carroll  V.  Ballance,  26  111.  9  ;  s.c. 

79  Am.  Dec.  354  ; 
Jones  V.   Detroit  Chair  Co.,   38 

Mich.   93;    s.c.   31  Am.    Rep. 

314; 
Silvey  v.  Summer,  61  Mo.  253  ; 
Higgins  V.  Turner,  61  Mo.  349  ; 
Gunn  V.  Sinclair,  52  Mo.  327  ; 


«  Liebsohultz  v.  Moore,  70Ind.  143  ; 
s.c.  36  Am.  Rep.  183; 


Wahl    V.   Barroll, 
388,  293. 
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The  purchase  of  a  part  of  the  reversion  by  the  lessee  will 
operate  as  a  merger  pro  tanto ;  ^  but  there  will  be  no  mer- 
ger where  the  two  estates  come  together  in  the  posses- 
sion of  one  person  by  act  of  the  law,  as  where  the  hus- 
band has  a  term  of  years  in  his  own  right  and  a  term  of 
years  as  tenant  by  the  courtesy,^  through  the  freehold  of 
his  wife  ;  ^  but  where  a  lease  is  made  to  the  husband  and 
wife,  any  conveyance  to  the  husband  will  operate  as 
a  merger  in  the  absence  of  the  evidence  to  sustain  his 
wife's  separate  estate.*  No  merger,  however,  will  take 
place  where  two  terms  come  together  in  one  person  if  the 
second  is  created  by  way  of  remainder.^  A  merger  will 
never  be  permitted  where  it  would  have  the  effect  to 
destroy  an  intermediate  vested  estate  in  a  third  person.^ 


Section  IX. — Eviction,  Destruction,  and  Use  of  Premises. 

Sec.  1294.  Eviction — What  constitutes. 

Sec.  1295.  Same — Actual  eviction. 

Sec.  1296.  Same — Constructive  eviction. 

Sec.  1297.  Same — By  landlord  or  of  landlord. 

Sec.  1298.  Same — By  stranger — Duty  of  lessee. 

Sec.  1399.  Same — Same — May  attorn  to  stranger  when. 

Sec.  1300.  Same — By  eminent  domain. 

Sec.  1301.  Same— Eflfect  of  eviction. 

Sec.  1802.  Destruction  of  premises — Eflfect  on  covenants. 

Sec.  1303.  Same— Eflfect  on  rent. 

Sec.  1304.  Same — Same — Apportionment  of  rent. 

Sec.  1305.  Same — Where  term  commences  in /Miitro. 

Sec.  1306.  Same — Effect  on  covenant  to  repair. 

Sec.  1307.  Same— Same — Eflfect  of  lessor's  insurance. 

Sec.  1308.  Same — Lessor  not  bound  to  repair. 

Sec.  1309.  Same— Liability  of  lessee  for  property. 

Sec.  1310.  Use  of  premises. 

Sec.  1311.  Restrictions  on  use. 

York  V.  Jones,  2  N.  H.  454  ;  '  Hughes  v.  Eobotham,  Cro.  Eliz. 

Hetzelv.  Barber,  69  N.  Y.  1  ;  803  ; 

Chesterman  v.  Gardner,  5  John.  Stevens  v.  Bndger,  6  Madd.  66. 

Ch    (N    Y  )  29  ;  9  Am.   Dec.  ''  Lawes  v.  Lumpkin,  18  Md.  334. 

265  ■  '2  Co.  Litt.  (19th  ed.)  273b. 

Mixon  V.  Cofifteld,  2  Ired.  (N.   C.)  «  Logan  v.  Green,  4  Ired.   (N.   C.) 

L.  301  ;  Eq.  870  ; 

Stephens  v.  Bridges,  6  Madd.  66.  Moore  v.  Loose,  29  Pa.  St.  260 ; 

See  .  Ante,  §  166.  s.c.  72  Am.  Dec.  629. 

1  Hill  w.  Eeno,  112  111. 154, 155;  s.c.  See:   Crow  v.   Kmghtmgler,   25 

54  Am   Rep.  222.  Pa.  St.  343  ; 

!  gee  ■  Ante  §§        .  Marple  r.  Myers,  12  Pa.  St.  122. 
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Sec.  1294.  Eviction— What  constitutes.— An  eviction  is 
any  act  upon  the  part  of  the  lessor,  or  of  a  third  person 
claiming  under  a  paramount  title,  which  deprives  the 
lessee  of  the  beneficial  enjoyment  of  the  whole  or  any 
part  of  the  premises.^  Eviction  maybe  either  actual^  or 
constructive,^  and  may  either  be  done  by  the  lessor  him- 
self or  by  his  procurement,  with  the  object  of  depriving 
the  lessee  of  the  premises  demised,  or  a  portion  thereof,* 
or  it  may  be  by  a  person  holding  a  paramount  title  ;  but 
it  cannot  be  by  a  stranger  in  such  a  manner  as  to  entitle 
the  lessee  to  relief  against  the  lessor.^    The  effect  of  such 


'  Larney  v.  Mooney,  50  Cal.  610  ; 
Levitzky    v.    Canning,    33    Cal. 

299; 
Lewis  V.  Chisholm,  68  Ga.  40 ; 
Lynch  v.  Baldwin,  69  111.  210  ; 
Bentley  v.  Sill,  35  111.  414 ; 
Leadbeater  v.  Eoth,  25  111.  587 ; 
Grabenhorst   v.    Nioodemus,    42 

Md.  236  ; 
Skally  V.  Shute,  132  Mass.  367  ; 
Sherman  v.  Williams,  113  Mass. 

481  :s.c.  18  Am.  Rep.  522; 
Dexter  v.   Manley,    58  Mass.   (4 

Cush.)  14  ; 
Pridgeon  v.  Excelsior  Boat  Club, 

66  Mich.   326  ;  s.c.   33   N.   W. 

Rep.  502  ; 
Smith  V.  Thurston,  19  Mo.  App. 

48; 
Vann  v.  Rouse,  94  N.  Y.  401  ; 
"West  Side  Savings  Bank  v.  New- 
ton, 76  N.  Y.  616  ; 
MoCleary  v.  Edwards,  27  Barb. 

(N.  Y.)  239 ; 
Dyett  V.  Pendleton,  8  Cow.  (N. 

Y.  728 ; 
Denison  v.  Ford,  7  Daly  (N.  Y.) 

384; 
RandaU  v.  Alburtis,  1  Hilt.  (N.  Y.) 

285; 
Cohen  v.  Dupont,  1  Sand.  (N.  Y.) 

260; 
Lewis  V.  Payn,  4  Wend.  (N.  Y.) 

428; 
Armstrong  v.    Schermerhour,   2 

N.  Y.  Leg.  Obs.  40  ; 
Hoeveler  v.  Fleming,  91  Pa.  St. 

322; 
Magaw  V.  Lambert,  3  Pa.  St.  444 
Pfund    V.    Herlinger    (Pa.),    10 

Phila.  13 ; 
iGarrett  v.  Cummins  (Pa.),  2  Phila. 

207; 
Vaughan  v.  Blanchard,  1  Yeates 

(Pa.)  124,  175  ; 


Doran  v.  Chase  (Pa.),  2  W.  N.  C. 

609; 
Alger  V.  Kennedy,  49  Vt.   109 ; 

s.c.  24  Am.  Rep.  117; 
Briggs    V.   Hall,    4  Leigh    (Va.) 

484  :  s.c.  26  Am.  Deo.  326  ; 
Upton  V.  Townend,   17   C.  B!  (8 

J.Scott)  30  ;  S.0.84  Eng.O.L.29  ; 
Lloyd  V.  Tomkies,  1  Durnf.  &  E. 

(1  T.  R.)  671 ; 
Shaw  V.  Stenton,  2  Hurl.  &  N. 

858; 
Andrews  v.  Paradise,  8  Mod.  318 ; 
Sanderson  v.  Mayor,  L.  R.  13  Q. 

B.  D.  858  ; 
Pomfret  v.  Ricroft,  1  Saund.  321  ; 
Morris  v.   Edgington,   3    Taunt. 

24:  s.c.  12  Rev.  Rep.  579. 
=  See  :  Post,  §  1295. 
3  McAlester  v.  Landers,  70  Cal.  79  ; 

s.c.  11  Pac.  Rep.  505  ; 
Lewis  V.  Chisholm.  68  Ga.  40  ; 
Grabenhorst    v.    Nicodemus,  43 

Md.  236  ; 
Royceu.  Guggenheim,  106  Mass. 

201,  202  :  s.c.  8  Am.  Rep.  322  ; 
Edgerton  v.  Page,  20  N.  Y.  281, 

283,  284  ;  s.c.  1  Hilt.  (N.Y.) 380 ; 
Lawrence  v.    Burrell,    17    Abb. 

(N.  Y.)  N.  O.  312  ; 
Dyett  V.  Pendleton,  8  Cow.   (N. 

Y.)  727. 
See  :  Post,  §  1296. 
"  McAlester  v.  Landers,  70  Cal.  83  ; 

s.c.  11  Pac.  Rep.  505  : 
Eoyce  v.  Guggenheim,  106  Mass. 

203  ;  s.c.  8  Am.  Kep.  323. 
See  :  McGary  v.  Hastings,  39  Cal. 

360,  367  ;  s.c.  3  Am.  Rep.  456  ; 
Loomis  V.  Bedell,  11 N.  H.  74  ; 
Dyett  V.  Pendleton,  8  Cow.  (N. 

Y.)  737. 
5  Welles    V.   Castles,    69  Mass.    (8 

Gray)  333,  336. 
See  :  Post,  %  1395. 
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an  eviction  is  to  suspend  the  rent  during  the  time  of  the 
disturbance.^ 


Sec.  1295.  Same— Actual  eviction.— An  actual  eviction 
takes  place  where  the  tenant  is  actually  ousted  of  his 
possession  of  the  premises,  either  by  the  lessor  or  by  a 
person  claiming  under  a  paramount  title,^  but  a  mere 
disturbance  by  a  stranger  without  claim  to  paramount 
title  will  not  constitute  an  eviction  ;  ^  and  neither  a  dis- 
possession by  the  state  under  the  exercise  of  the  right  of 
eminent  domain,*  nor  dispossession  by  a  public  enemy, 


'  Pridgeon  v.  Excelsior  Boat  Club, 

66  Mich.   336  ;  s.c.   33  N.  W. 

Rep.  502. 
See:    Hayner    v.   Smith,   63  111. 

430; 
Leishman  v.  White,  83  Mass.  (1 

Allen)  489; 
Blair  v.  Claxton,  18  N.  Y.  529  ; 
Hoeveler  v.  Fleming,  91  Pa.  St. 

323  ; 
Vaughan  v.  Blanchard,  4  U.  S.  (1 

Dall.)  124 ;  bk.  1  L.  ed.  769  ; 
Griffith  V.  Hodges,  1  Car.  &  P. 

419  ;  s.c.  13  Eng.  C.  L.  246  ; 
Neale  v.  Mackenzie,  2  Cromp.  M. 

&  R.  84. 
<>  Robinson  v.  Deering,  56  Me.  358 ; 
Boardman  v.  Osborn,  40  Mass.  (23 

Pick.)  295  ; 
Fitchburg  Co.  v.  Melvin,  15  Mass. 

268; 
EusseU  V.  Fabyan,  27  N.  H.  543  ; 
Home  Life  Ins.  Co.  v.  Sherman, 

46  N.  y.  372. 
'  Royce  v.  Guggenheim,  106  Mass. 

205  ;  s.c.  8  Am.  Rep.  323  ; 
Welles  V.   Castles,    69    Mass.   (3 

Gray)  336  ; 
Palmer  v.  Wetmore,  3  Sandf .  (N. 

Y.)316; 
Moore  v.  Webber,  71  Pa.  St.  429  ; 

s.c.  10  Am.  Rep.  705  ; 
Schuylkill,      etc.,     R.      Co.     v. 

Schmoele,  57  Pa.  St.  271,  273  ; 
Hazlett  V.   Powell,    30  Pa.    St. 

393 
See  :  'Ante,  §  1394. 
^McLarren    v.    Spalding,    3    Cal. 

510; 
Patterson  v.  Boston,  37  Mass.  (20 

Pick.)  159; 
Parks  V.  Boston,   32    Mass.    (15 

Pick.)  198 ; 


Folts  V.  Huntley,  7  Wend.  (N.  Y.) 
210; 

Foote  V.  Cincinnati,  11  Ohio 
408; 

Peck  V.  Jones,  70  Pa.  St.  85  ; 

Workman  v.  Mifflin,  30  Pa.  St. 
363. 

Reduction  pro  tanto.  —  In  some 
states,  however,  where  a  por- 
tion of  the  premises  are  appro- 
priated to  public  uses  the  rent 
and  the  liability  under  the  lease 
to  pay  rent  will  be  reduced  pro 
tanto. 

See  :  Kingsland  v.  Clark,  34  Mo. 
24; 

Biddle  v.  Hussman,  23  Mo.  597  ; 

Gillespie  v.  Thomas,  15  Wend. 
(N.  Y.)  464,  468. 

Eminent  domain — Taking  nnder. — 
But  where  property  i^  taken 
under  an  exercise  of  the  power 
of  eminent  domain  a  compen- 
sation and  recompense  must  be 
made  to  the  party  to  whom  the 
loss  and  damage  thereby  sus- 
tained shall  be  deemed  to  ex- 
ceed the  benefit  and  advantage 
thereof. 

McLarren  v.  Spalding,  2  Cal.  510  ; 

Patterson  v.  Boston,  37  Mass.  (30 

Pick.)  159 ; 
Parks  V.    Boston,   32    Mass.   (15 

Pick.)  198  ; 
Gillespie  v.  Thomas,  15  Wend. 

(N.  Y.)  464,  468  ; 
Folts  V.  Huntley,  7  Wend.  (N.  Y.) 

210; 
Foote    V.     Cincinnati,     11    Ohio 

408; 
Peck  V.  Jones,  70  Pa.  St.  85  ; 
Workman  v.  Mifflin,  30  Pa.  St. 
363. 
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will  amount  to  such  a  dispossession  as  will  relieve  the 
lessee  from  the  terms  of  his  contract.^ 

Sec.  1296.  Same— Constructive  eviction.— A  constructive 
eviction  takes  place  where  the  enjoyment  of  the  premises 
demised  is  rendered  impossible,  or  diminished  to  a 
material  degree,  as  a  result  of  acts  done  by  the  lessor  or 
by  his  procurement,  or  by  some  one  holding  a  paramount 
title  f  but  there  can  be  no  constructive  eviction  without 
a  surrender  of  possession.^  Thus  slight  acts  which  do  not 
materially  interfere  with  the  lessee's  enjoyment  of  the 


1  Schilling  v.  Holmes,  33  Cal.  237  ; 
Wagner  v.  White,  4  Har.  &  J. 

(Md.)  564 ; 
Clifford  V.  Watts,  L.  B.   5  C.  P. 

586. 
Compare:  Bayley  v.   Lawrence, 

1  Bay  (S.  C.)  L.  499. 
«  Warren  v.  Wagner,  75  Ala.  188  ; 

s.c.  5  Am.  Rep.  446  ; 
Croramelin  v.  Theiss,  31  Ala.  413  ; 

s.c.  70  Am.  Dec.  499  ; 
Levitzky  v.  Canning,  33  Cal.  399  ; 
Rowhotham  v.  Pearce,  5  Houst. 

(Del.)  135 ; 
Sherman  v.   Williams,    113  111. 

431; 
Haynerv.  Smith,  63  111.  430  ;  s.c. 

14  Am.  Rep.  134  ; 
Wright  V.  Lattin,  38  111.  393  ; 
Bentley  v.  Sill,  35  111.  414  ; 
Leadbeater  v.  Roth,  35  111.  587  ; 
Halligan  v.  Wade,  21  111.  470, 479  ; 

s.c.  74  Am.  Deo.  108  ; 
Martin  v.  Martin,  7  Md.  368, 375  ; 

s.c.  61  Am.  Dec.  364 ; 
Skally  V.  Shute,  133  Mass.  367  ; 
Roycev.  Guggenheim,  106  Mass. 

201 ;  s.c.  8  Am.  Rep.  323  ; 
Fuller  V.  Ruby,  76  Mass.  (10  Gray) 

385,  290  ; 
Tyler  v.  Disbrow,  40  Mich.  415  ; 
Jackson  v.  Eddy,  12  Mo.  209  ; 
West  Side  Savings  Bank  v.  New- 
ton, 76  N.  Y.  616  ; 
Home  Life  Ins.  Co.  v.  Sherman, 

46  N.  Y.  370,  373  ; 
Greton  v.  Smith,  33  N.  Y.  34  ; 
Edgerton  v.  Page,  30  N.  Y.  381  ; 

s.c.  14  How.  (N.  Y.)  Pr.  116  ; 
Lawrence  v.  Burrell,  i7  Abb.  (N. 

Y.)  N.  C.  312  ; 
Bradley  v.  De  Goicouria,  14  Abb. 

(N.  Y.)  N.  C.  53  ; 
Jackson  v.  Odell,  14  Abb.  (N.  Y.) 

N.  C.  42 : 


Dyett  V.  Pendleton,  8  Cow.  (N. 

Y.)  737  ; 
St.  Michael's  Church  v.  Behrens, 

13  Daly  (N.  Y.)  548  ; 
Wallace  v.  Lent,  1  Daly  (N.  Y.) 

481 ;  s.c.  29  How.  (N.  Y.)  Pr. 

289; 
St.  Jolin  V.  Palmer,  5  Hill(N.  Y.) 

599; 
Ogilvie  V.  HuU,  5  Hill  (N.  Y.)  53, 

55  ; 
Staples  V.  Anderson,  3  Rob.  (N. 

Y.)  357  ; 
Lawrence  v.  French,  25  Wend. 

(N.  Y.)  443  ; 
Pier  V.  Carr,  69  Pa.  St.  336  ; 
Brolaskev  v.  Lota  (Pa.),  5  Phila. 

81;      ' 
Bennett  v.  Bittle,  4  Rawle  (Pa.) 

339; 
Wilson  V.  Smith,  5  Yerg.  (Tenn.) 

399; 
Alger  V.  Kennedy,  49  Vt.  109; 

s.c.  24  Am.  Rep.  127  ; 
Smith  V.  Raleigh,  3  Camp.  518  ; 
Upton  V.  Townend,  17  C.  B.  N. 

8.  (17  J.  Scott  N.  S.)  30  ;  s.c.  84 

Eng.  0.  L.  29  ; 
Morrison  v.  Chadwick,  7  C.  B.  (7 

Man.  Gr.  &  S.)  366,  384  ;  s.c.  63 

Eng.  C.  L.  265  ; 
Kirkham  v.  Jervis,  7  Dowl   Pr. 

678; 
Smith  V.  Marable,  11  Mees.  &  W. 

5  ; 
Collins  V.  Barrow,  1  Moody  &  R. 

112; 
Burns  v.  Phelps,  1  Stark  94. 
'  Boreel  v.  Lawton,  90  N.  Y.  293  ; 
Edgerton  v.  Page,  20  N.  Y.  281, 

284 ;  s.c.  14  How.  (N.  Y.)  Pr. 

116; 
Edwards  ■;;.  Candy,  14  Hun  (N. 

Y.)  596. 
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premises  will  not  constitute  a  constructive  eviction.^ 
Where  there  has  been  a  recovery  against  the  lessor's 
title,  the  lessee  may  attorn  to  such  third  person  without 
waiting  for  actual  eviction,  and  by  relying  upon  the 
superior  title  of  the  successful  claimant  may  be  relieved 
from  the  obligations  of  his  lease.  ^ 

Sec.  1297.  Same— By  landlord  or  of  landlord.— Where 
the  lessee  is  evicted  the  relation  of  landlord  and  tenant 
is  destroyed,^  and  the  estate  of  the  lessee  will  also  be 
destroyed  by  the  eviction  of  the  lessor  under  a  superior 
title,*  although  it  will  not  be  determined  merely  by  the 
fact  of  an  outstanding  title  superior  to  that  of  the  lessor  ;  ® 
but  the  estate  will  be  destroyed  by  the  enforcement  of  a 
lien  superior  to  the  lease,  such  as  a  mortgage.^ 

Sec.  1298.  Same— By  stranger— Duty  of  lessee.— Where 
a  lessee  is  served  with  summons  in  ejectment  by  parties 
claiming  to  hold  under  superior  title,  it  is  his  duty  to  at 
once  give  notice  to  the  landlord  in  order  that  the  latter 
may  be  enabled    to    defend  his   title  and   the  lessee's 

•  Liability  exists  on  the  part  of  the  les-  Met.)  177;   s.c.  46  Am.  Dee. 

Bor  therefor  the  same  as  on  the  728  ; 

part  of  any  other  trespasser.  Foss  v.  Van  Driele,  47  Mich.  201 ; 

Eoyce  v.  Guggenheim,  106  Mass.  s.c.  10  N.  W.  Rep.  199 ; 

201  ;  S.C.  8  Am.  Rep.  332 ;  Clapp  v.  Coble,  1  Dev.  &  Bat.  (N. 

Jackson  v.  Eddy,  13  Mo.  209  ;  C.)  Eq.  177. 

Lounsbery  v.  Snyder,  31  N.  Y.  Compare :  Den  ex  d.  Grandy  v. 

514  ;  Bailev,  13  Ired.  (K  C.)  331. 

Edgerton  v.  Page,  20  N.  Y.  281 ;  »  Gore  v.  Stevens,  1  Dana(Ky.)201  ; 

s.c.  14  How.  (N.  Y.)  Pr.  116  ;  s.c.  25  Am.  Dec.  141. 

Hurlbut  V.  Post,  1  Bosw.  (N.  Y.)  *  Wheelook  v.  Warschauer,  34  CaL 

28 ;  265  ; 

Dyett  V.  Pendleton,  8  Cow.  (N.  Gore  w.  Stevens,  1  Dana  (Ky.)  201  ; 

Y.)  737  ;  s.c.  25  Am.  Dec.  141. 

Alger  V    Kennedy,  49  Vt.   109  :  '  Maverick  v.  Lewis,  3  McC.  (S.  C.) 

Ic.  24  Am.  Eep.  137.  L.  211,  216. 

*  Lunsford  v.  Turner,  5  J.  J.  Marsh.  "  Fitzgerald  v.  Beebe,  7  Ark.  305, 

CKv  ")   104  :  s.c.   20    Am.   Dec.  310  ;  s.c.  46  Am.  Dec.  285  ; 

348;'  Gartside  v.  Outley,  58  111.  310; 

Hodges  V.   Shields,  18  B.   Mon.  s.c.  11  Am.  Rep.  59  ; 

(Ky.)828;  Cowdrey  v.  Coit.  44  N.  Y.  383; 

Casey'  v.   Gregory,   13    B.   Mon.  s.c.  4  Am.  Eep.  690 ; 

(Kv  )  505  ;  s.c.  56  Am.  Dec.  581 ;  Whalen  v.  White,  25  N.  Y.  463  ; 

Mason  v.  Bascom,  3  B.  Mon.  (Ky.)  Burr  v.  Stenton,  52  Barb.  (N.  Y.) 

369  ■  ^'^'^ ' 

George  v.   Putney,   58  Mass.   (4  Simers  v.  Saltus,  3  Den.  (N.  Y.) 

Cush.)  351 ;  s.c.  50  Am.   Dec.  314  ;  '          ,_  ^         „ 

788  ;  Keech  v.  Hall,  1  Doug.  3, 

Morse'  v.  Goddard,  42  Mass.  (13 
74 
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possession,  and  unless  such  notice  is  given  he  will  not  be 
bound  by  the  judgment.^ 

Sec.  1299.  Same— Same— May  attorn  to  stranger  when.— 
Where  a  judgment  has  been  recovered  against  the 
lessor's  title  by  a  third  person  the  tenant  is  not  required 
to  wait  for  an  actual  eviction  by  the  successful  claimant, 
but  may  attorn  to  him  and  set  up  the  superior  title 
against  the  lessor.^ 

Sec.  1300.  Same— By  eminent  domain.— We  have  already 
seen  ^  that  where  the  property  demised  has  been  taken 
by  the  state  under  the  exercise  of  the  power  of  eminent 
domain,  that  this  is  not  an  eviction  and  does  not  entitle 
the  lessee  to  be  relieved  from  the  covenants  in  the  lease.* 
Where  there  are  proceedings  to  condemn  leased  land,  on 
which  the  tenant  has  made  improvements  under  a  lease 
which  provides  that  on  the  expiration  of  the  lease  the 


Read  v.  Allen,  56  Tex.  176,  183. 
'  Lunsford  v.  Turner,  5  J.  J.  Marsh. 
(Ky.)  104;    s.o.   20  Am.   Dec. 
248; 

Hodges  V.  Shields,  18  B.  Mon. 
(Ky.)  828 ; 

Casey  v.  Gregory,  13  B.  Mon. 
(Ky.)  505;  s.c.  56  Am.  Dec 
581  ; 

Mason  v.  Bascom,  3  B.  Mon.  (Ky.) 
269; 

George  v.  Putney,  58  Mass.  (4 
Cush.)  351  ;  s.c.  50  Am.  Dec. 
788; 

Morse  v.  Goddard,  42  Mass.  (13 
Met.)  177  ;  s.o.  46  Am.  Deo.  738 ; 

Foss  V.  Van  Driele,  47  Mich.  201 ; 
s.c.  10  N.  W.  Rep.  199  ; 

Clapp  V.  Coble,  1  Dev.  &  Bat.  (N. 
C.)  Eq.  177. 

Compare :  Den  ex  d.  Grandy  v. 
Bailey,  13  Ired.  (N.  C.)  L.  221. 

Attorning  to  stranger — Foss  v.  Van 
Driele. — In  Foss  v.  Van  Driele, 
siipra,  it  appearedthat  one  Gil- 
bert brought  ejectment  against 
the  said  Van  Driele  for  the 
same  premises  and  claimed 
them  in  fee,  and  that  on  the 
first  of  May  thereafter  he  re- 
covered judgment  and  two 
days  later  took  a  writ  of  pos- 
session, which  was  delivered  to 
the  sheriff  for  execution  on  the 


day  of  issue.  The  officer  at- 
tended by  Gilbert  called  to  exe- 
cute the  writ,  and  thereupon 
Van  Driele,  the  defendant  in 
that  case,  together  with  Mrs. 
Foss,  submit-ted  to  the  officer's 
authority  and  entered  into  an 
arrangement  with  Gilbert  and 
agreed  to  hold  under  him.  A 
lease  was  immediately  made  in 
writing  and  Gilbert  subscribed 
it  the  next  day.  The  evidence, 
which  is  not  disputed,  shows 
that  the  eviction  was  complete, 
and  that  the  attornment  to  Gil- 
bert was  not  a  voluntary  act  in 
any  such  sense  as  to  make  it  a 
wrong  against  complainant. 

Morse  v.   Goddard,  43  Mass.  (13 
Met.)  177  ;  s.c.  46  Am.  Dec.  738 ; 

The  Home  Life  Ins.  Co.  v.  Sher- 
man, 46  N.  Y.  370  ; 

Fisher  v.  Prosser,  1  Cowp.  317. 
3  See  :  Ante,  §  1295. 
*In    Missonri,    however,   where   a 
portion  of  the  property  is  taken 
the  lessee  is  relieved  pro  tanto. 

Kingsland  v.  Clark,  24  Mo.  24  ; 

Biddle  v.  Hussman,  23  Mo.  597. 

See :    Gillespie    v.    Thomas,    15 
Wend.  (N.  Y.)  464,  468  ; 

Cuthbert  v.  Kuhn,  3  Whart.  (Pa.) 
357  ;  s.c.  31  Am.  Dec.  513. 
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improvements  shall  belong  to  the  landlord,  the  measure 
of  the  tenant's  compensation  is  the  present  value  of  the 
leasehold  estate,  subject  to  the  rent,  without  including 
the  value  of  such  improvements.^ 


Sec.  1301.  Same— Effect  of  eviction.— An  eviction  is 
equivalent  in  effect  to  a  release  or  a  surrender,  and  relieves 
the  lessee  of  his  obligations  under  the  lease  after  such 
eviction  occurs,^  and  of  his  estoppel  to  deny  the  lessor's 


1  Stubbings  v.  Village  of  Evanston, 
136  III.  37 ;  s.o.  36  N.  E.  Rep. 
577  ;  25  Am.  St.  Rep.  300  ;  11 
L.  R.  A.  839  ; 

Corrigan  v.  City  of  Chicago,  4 
Chicago  L.  J.  338. 

Premises  taken  Tinder  eminent  do- 
main— Bights  of  lessee. — In  Stub- 
bings V.  Evanston,  136  111.  37  ; 
s.c.  26  N.  E.  Rep.  577 ;  35 
Am.  St.  Rep.  300 ;  11  L.  R.  A. 
839,  the  court  say  :  "  Under  the 
authorities  it  seems  that  a  ten- 
ant, where  a  portion  of  the 
leased  premises  is  taken,  under 
the  power  of  eminent  domain, 
for  the  use  of  the  public,  can- 
not, as  against  his  landlord, 
claim  an  eviction  and  be  re- 
leased from  the  payment  of 
rent,  and  his  liability  for  the 
payment  of  rent  continues  after 
a  part  of  his  term  has  been 
taken  by  the  public  and  appro- 
priated to  public  use,  he  would 
be  entitled  to  recover  such  dam- 
ages as  he  sustained  by  the  tak- 
ing of  his  leased  property  by 
the  public.  In  other  words, 
the  lessee  takes  and  holds  his 
term  in  the  same  manner  as 
any  other  owner  of  real  prop- 
erty holds  liis  title,  subject  to 
the  right  of  the  public  to  take 
a  part  or  whole  of  it  for  public 
use,  at  such  time  as  the  public 
necessity  may  require,  upon 
the  payment  of  a  just  compen- 
sation. In  a  proceeding  to  con- 
demn land  for  a  public  pur- 
pose, it  is  not  some  particular 
interest  which  the  public  seek 
to  take,  but  the  land  itself.  If 
A  has  one  estate  in  the  land 
and  B  another,  in  the  proceed- 
ing to  condemn,  each  is  entitled 
to  compensation  for  the  land 
taken,   and    his  interest    may 


appear  in  the  property  ;  and  as 
said  before,  if  one  has  a  lease- 
hold interest,  he  may  recover 
damages  for  such  interest  and 
still  be  held  liable  for  the  pay- 
ment of  rent,  as  that  liability 
existed  before  the  leasehold  in- 
terest was  taken  for  public 
use.  A  different  rule  has  been 
adopted  in  some  states,  par- 
ticularly in  Missouri.  Biddle  v. 
Hussman,  23  Mo.  597  ;  Barclay 
V.  Pickles,  38  Id.  143.  In  those 
cases  it  was  held,  that  as  to  the 
pai-t  of  the  leased  premises  ap- 
propriated to  public  use,  the 
rent  was  extinguished,  and  no 
liability  existed  against  the  les- 
see for  such  rents.  But  we 
think  the  weight  of  authority 
is  the  other  way,  and  we  are 
disposed  to  adopt  a  rule  of  that 
character.'' 

2  Ball.  An.  L.  R.  Prop.,  g  349. 
'  Robinson  r.  Deering,  56  Me.  356 ; 

Emmes  v.  Feeley,  133  Mass.  346  ; 

Fillebrown  v.  Hoar,  134  Mass. 
580,  583  ; 

Fuller  V.  Swett,  88  Mass.  (6  Allen) 
219; 

Nicholson  v.  Munigle,  88  Mass.  (6 
Allen)  215  ; 

Morse  v.  Goddard,  54  Mass.  (13 
Met.)  177;  s.c.  46  Am.  Dec. 
728; 

Burden  v.  Tliayer,  44  Mass.  (3 
Met.)  76  ;  s.c.  37  Am.  Dec.  117  ; 

Bordman  v.  Osborn,  40  Mass.  (23 
Pick.)  295 ; 

Smith  V.  Shepard,  32  Mass.  (15 
Pick.)  147,  150;  s.c.  25  Am. 
Dec.  432  ; 

Fitchburg  Cotton  Manfg.  Corp.  v. 
Melven,  15  Mass.  268  ; 

Wood  V.  Partridge,  11  Mass.  488 

Russell  V.  Fabyan,  37  N.  H.  539 

Pope  V.  Biggs,  9  Barn.  &  C.  345 
s.c.  17  Eng.  C.  L.  116  ; 
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title,  ^  whether  such  eviction  be  actual  or  constructive  ;2 
but  nothing  short  of  a  release,  a  surrender,  or  an 
eviction  will  have  that  effect.®  In  some  of  the  states, 
however,  there  is  an  exception  to  this  rule  where  the 
covenants  in  the  lease  are  rendered  incapable  of  perform- 
ance by  statute,*  and  in  others  the  obligation  to  pay 


Clun's  Case,  10  Co,  128a ; 

Franklin  v.  Carter,  1  Man.  Gr.  & 
S.  (1  C.  B.)  750 ;  s.c.  50  Eng.  C. 
L.  750  ; 

Hay  V.  Palmer,  2  Pr.  Wm.  501  ; 

Jenner  v.  Morgan,  1  Pr.  Wm. 
393. 

Eviction  before  rent  day — Effect  on 
rent. — Where,  on  a  lease  in- 
dented, an  annual  rent  is  re- 
served, and  the  lessee  is  evicted, 
before  the  day  of  payment,  by 
force  of  a  title  paramount  to 
that  of  the  lessor's,  no  action 
lies  against  lessee  on  the  cove- 
nant for  the  rent  accruing  be- 
fore the  eviction. 

Fitchburg  Cotton  Manf  g.  Corp.  v. 
Melven,  15  Mass.  268. 

See  :  Dyett  v.  Pendleton,  8  Cow. 
(N.  Y.)  727  ; 

Pope  V.  Biggs,  9  Bam.  &  C.  245 ; 
s.c.  17  Eng.  C.  L.  116. 

Same — Termination  of  lease  by  lessor 
between  rent  days. — In  the  later 
case  of  Nicholson  v.  Munigle,  88 
Mass.  (6  Allen)  215,  the  court 
say  a  landlord  who,  in  pursu- 
ance of  a  power  reserved  to  him 
in  a  written  lease,  has  termi- 
nated the  tenancy  between  the 
rent  days,  cannot  maintain  an 
action  for  rent  under  the  lease, 
or  an  action  of  assumpsit  for 
use  and  occupation  of  the  prem- 
ises, after  the  last  rent  day  prior 
to  such  termination  of  the  ten- 
ancy, and  the  same  doctrine 
was  applied  in  a  case  where  a 
demise  by  parol  was  terminated 
by  the  landlord,  by  a  sale  of  the 
premises  between  the  rent  days, 
in  the  case  of  Fuller  v.  Swett, 
132  Mass.  348. 
'  Perkins  v.  The  Governor,  Minor 
(Ala.)  352  ; 
Wheelock  v,  Warschauer,  21  Cal. 

309; 
Wells  V.  Mason,  4  HI.  (4  Scam.) 

84; 
Stout  V.  Merrill,  35  Iowa  47; 
Foster  v.  Morris,  3  A.  K.  Marsh. 


(Ky.)  609  ;    s.c.  13  Am.   Dec. 
205; 

Marsh  v.  Butterfield,  4  Mich.  575 ; 

MoflCat  V.  Strong,  9  Bosw.  (N.  Y.) 
57. 
'  See :  Home  Life  Ins.  Co.  v.  Sher- 
man, 46  N.  Y.  370. 

Yielding  possession  in  piirsnancewitli 
judgment. — In  Home  Life  Ins. 
Co.  V.  Sherman,  supra,  the  ten- 
ant yielded  possession  of  tho 
demised  premises,  in  pursuance 
of,  or  in  consequence  of,  a  judg- 
ment for  the  recovery  of  pos- 
session, to  the  person  adjusted 
by  the  rightful  owner  of  the 
paramount  title,  and  he  was 
held  to  be  discharged  from  the 
payment  of  rent. 

See :  Fowler  v.  PoUng,  6  Barb. 
(N.  Y.)  165 ; 

Simers  v.  Saltus,  3  Den.  (N.  Y.) 
264; 

St.  John  u  Palmer,  5  Hill  (N.  Y.) 
599. 

The  mle  that  a  lessee  will  be  dis- 
charged by  surrendering  possession 
in  pursuance  of  a  judgment  for 
the  recovery  of  possession,  or 
in  consequence  of  it,  to  the  per- 
son adjusted  to  be  the  rightful 
owner  of  the  paramount  title, 
will  thei-eby  be  discharged,  is 
not  changed  by  the  fact  that 
the  judgment  in  the  ejection 
suit  was  abandoned  in  conse- 
quence of  the  lessee's  violation 
of  the  covenants  in  his  lease. 

Home  Life  Ins.  Co.  v.  Sherman, 
46  N.  Y.  370. 
5  Fuller  ?;.  Ruby,  76  Mass.  (10  Gray) 
285,  290  ; 

Bain  v.  Clark,  10  John.  (N.  Y.) 
434; 

Shepard  v.  Merrill,  2  John.  Ch. 
(N.  Y.)  276  ; 

Dyer  v.  Wightman,  66  Pa.  St. 
425; 

Fisher  v.  Millikin,  8  Pa.  St.  Ill ; 
s.c.  49  Am.  Deo.  497. 
*  Cordes  v.   Miller,  39  Mich.   581  ; 
s.c.  33  Am.  Rep.  430  ; 
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further  rent  is  barred  by  the  insolvency  of  the  estate  of 
the  deceased  lessee,  and  the  surrender  of  the  premises  by 
the  administrator  of  such  lessee.^  Where  the  lessee  is 
evicted  by  the  lessor  from  a  part  of  the  premises,  this 
act  will  suspend  the  entire  rent,  while  the  partial  eviction 
continues  ;  ^  but  where  the  eviction  is  from  a  part  of  the 


Brady  v.  Ins.  Co.,  11  Mich.  245. 

Covenant  to  rebuild — Ordinance  pro- 
hibiting— Cordes  v.  Miller. — In 
Cordes  v.  Miller,  supra,  a  lessee 
of  a  wooden  building  in  Grand 
Rapids  covenanted  to  rebuild 
-in  case  of  fire.  Tlie  building 
was  subsequently  destroyed  by 
fire,  and  tlie  Common  Council 
of  Grand  Rapids  thereupon 
passed  an  ordinance  prohibit- 
ing tlie  erection  of  wooden 
buildings  within  certain  limits, 
wliich  embraced  the  site 
where  the  burned  building  liad 
stood.  Tlie  court  held  that  the 
enactment  of  a  valid  ordinance 
proliibiting  the  erection  of 
wooden  buildings  released  the 
lessee  from  his  covenant  to  re- 
build. 
'  Deane  v.  Caldwell,  127  Mass.  242. 

See  :  Daniels  v.  Newton,  114  Mass. 
530  ;  s.c.  19  Am.  Rep.  384. 

The  title  to  the  leasehold  premises  in 
sucli  case  devolved  upon  tlie 
administrator  by  operation  of 
law,  and,  like  the  assignee  in 
insolvency,  he  does  not  become 
chargeable  for  rent  unless  he 
accepts  the  lease  and  retains 
the  possession  of  the  property. 

Abbott  V.  Stearns,  189  Mass.  168, 
169. 

See  :  Mason  v.  Smith,  131  Mass. 
510; 

Deane  v.  Caldwell,  127  Mass.  342; 

Commonwealth  v.  Franklin  Ins. 
Co.,  115  Mass.  278  ; 

Hoyt  V.  Stoddard,  84  Mass.  (3 
Allen)  443  ; 

Ex  parte  Houghton,  1  Low.  C.  C. 
554  ;  s.c.  Fed.  Cas.  No.  6725  ; 

Ex  parte  Faxon,  1  Low.  C.  C. 
404 ;  s.c.  Fed.  Cas.  No.  4704  ; 

Magnay  v.  Edwards,  13  C.  B.  (4 
J.  Scott)  479;  s.c.  76  Eng.  C.  L. 
478. 
'  Fillebrownw.  Hoar,  124  Mass.  580; 

Colburn  v.  Morrill,  117  Mass.  262; 
s.c.  19  Am.  Rep.  415  ; 

Royce  v.  Guggenheim,  106  Mass. 


201 ;  s.c.  8  Am.  Rep.  333  ; 

Leisham  v.  White,  83  Mass.  (1 
Allen)  489. 

Eviction  from  part  of  premises — Effect 
on  rent — Fuller  v.  Ruby. — In  the 
case  of  Fuller  v.  Ruby,  76  Mass. 
385,  389,  Metcalf,  J.,  says  : 
"  We  avoid  the  expression  of 
an  opinion  whether  eviction  of 
a  tenant  by  the  landlord  from 
part  of  the  demised  premises 
suspends  the  entire  rent,  be- 
cause that  question  is  not 
rightly  before  us.  That  such 
eviction  has  that  effect,  by  the 
law  of  England,  we  have  no 
doubt.  Such  is  the  decided 
preponderance  of  authority." 

Christopher  v.  Austin,  11  N.  Y. 
316; 

Upton  V.  Townend,  17  C.  B.  (17 
Man.  Gr.  &  S.)  30,  64;  s.c.  84 
Eng.  C.  L.  39  ; 

How  V.  Broom,  Gouldsb.  135. 

Same — Chief  Justice  Dallas'  opinion. 
— "In  1814,  it  was  held  by 
Chief  Justice  Dallas,  at  iiisi 
prius,  that  the  whole  rent  was 
not  suspended,  in  such  a  case, 
if  the  tenant  continued  in  pos- 
session of  the  residue  of  the 
demised  premises,  but  that  he 
would  be  liable  on  a  quantum 
meruit.  Stokes  v.  Cooper,  3 
Canipb.  514,  note.  And  this 
was  stated  as  the  law  in  the 
treatises,  afterwards  published, 
on  the  law  of  landlord  and 
tenant,  by  Clayton,  Comyn, 
Arohbold,  Smythe,  and  Taylor  ; 
in  2  Roscoe  on  Real  Actions, 
410 ;  Crabb  on  Real  Propertj', 
§  205,  and  in  numerous  other 
iaooks.  And  the  King's  Bench 
in  Ireland,  in  the  case  of  Grand 
Canal  Co.  v.  Fitzsimons,  1 
Huds.  &  Br.  449,  distinctly 
adjudged  this  point  in  the  same 
way,  on  the  authority  of  Stokes 
V.  Cooper.  But  Mr.  Baron 
Parke,  in  Reeve  v.  Bird,  1 
Cromp.    M.   &  R.    36,   and   4 
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premises  by  any  other  means  than  the  act  of  the  lessor 
himself,  such  eviction  will  be  a  bar  p7^o  tanto  only,  the 
rent  being  apportionable  and  payable  for  such  part  as 
remains.-'  It  is  a  well-settled  rule  in  this  country,  as 
well  as  in  England,  that,  on  eviction  by  the  lessor,  the 
lessee  may  elect  either  to  abandon  the  premises  demised, 
and  thus  put  an  end  to  the  tenancy,^  or  to  retain  the 
portion  of  the  premises  remaining,  free  from  liability 
to  pay  rent,  so  long  as  the  partial  eviction  continues.^ 
Where  the  lessee  elects  the  latter  course,  on  restoration 
of  the  occupancy  the  liability  to  pay  rent  from  and  after 
such  restoration  revives.* 


Tyrwh.  614,  questioned  the 
decision  of  Chief  Justice  Dal- 
las, and  the  recent  case  above 
cited  from  17  C.  B.  [Upton  v. 
Townend,  17  C.  B.  30]  shows 
that  it  is  not  the  law  of  Eng- 
land. We  are  not  apprised  of 
any  decision  on  this  point  in 
this  commonwealth  ;  though 
there  is  a  dictum  of  Jackson, 
J. ,  in  Fitchburg  Cotton  Manf g. 
Co.  V.  Melven,  15  Mass.  371, 
tliat  it  is  a  discharge  only  in 
proportion  to  tlie  value  of  the 
land  evicted  ;  and  the  question 
was  left  open  in  Shumway  v. 
Collins,  73  Mass.  (6  Gray)  327." 

See  :   Puller  v.  Euby,   76  Mass. 
385. 
1  Martin  v.  Martin,  7  Md.  368  ;  s.c. 
61  Am.  Dec.  364  ; 

Fillebrown  v.  Hoar,  124  Mass. 
580; 

Fitchburg  Cotton  Manfg.  Corp. 
V.  Melven,  15  Mass.  371  ; 

Dyett  V.  Pendleton,  8  Cow.  (N. 
Y.)  737  ; 

Hegeman  v.  McArthur,  1  E.  D. 
Smith  (N.  y.)  147  ; 

Lawrence  v.  French,  35  Wend. 
(N.  Y.)  443  : 

Seabrook  v.  Moyer,  88  Pa.  St. 
417  ; 

Hunt  V.  Cope,  1  Cowp.  343  ; 

Smith  V.  Manlings,  Cro.  Jac.  160; 

Stevenson  v.  Lumbard,  2  East 
575  ;  s.c.  6  Rev.  Rep.  511  ; 

Morrison  v.  Chadwick,  7  Man.  Gr. 
&  S.  (7  C.  B.)  266,  283 ;  s.c.  63 
Eng.  C.  L.  365  ; 

3  Kent  Com.  (18th  ed.)  464. 
'  Reed  v.  Reynolds,  37  Conn.  469  ; 

Christopher  v.  Austin,  11  N.  Y. 


216; 
Edgerton  v.  Paige,  1  Hilti  (N.  Y.) 

330,  338  ;  s.c.  14  How.  (N.  Y.) 

Pr.  116  ; 
Lawrence  v.  French,  35  Wend. 

(N.  Y.)  443 ; 
Smith  V.  Raleigh,  3  Camp.  513. 
3  Hayner  v.  Smith,  63  111.  430  ;  s.c. 

14  Am.  Dec.  134 ; 
Anderson  v.  Chicago  Ins.  Co.,  31 

111.  601  ; 
HaUigan   v.   Wade,  31  III.   470; 

s.c.  74  Am.  Deo.  108  ; 
Colburn    v.   Morrill,   117    Mass. 

363 ;  s.c.  19  Am.  Rep.  415  ; 
Leishman  v.  White,  83  Mass.  (1 

Allen)  489 ; 
Fuller  V.  Ruby,  76  Mass.  (10  Gray) 

385; 
Christopher  v.  Austin,  11  N.  Y. 

316; 
Vermilya    v.    Austin,   3    E.    D. 

Smith  (N.  Y.)  203  ; 
Hegeman  v.  McArthur,  1  E.  D. 

Smith  (N.  Y.)  147  ; 
Lewis  V.  Payn,  4  Wend.  (N.  Y.) 

423  ; 
Upton  i\  Greenlees,  7  Man.  Gr.  & 

S.  (7  C.  B.)  30,  65,  166  ;  s.c.  84 

Eng.  C.  L.  93. 
■»  Day  V.  Watson,  8  Mich.  535  ; 
Lawrence  v.  French,  35  Wend. 

(N.  Y.)  443  ; 
Corning  v.  Gould,  16  Wend.  (N. 

Y.)  537  ; 
Lewis  V.  ]?ayn,  4  Wend.  (N.  Y.) 

433  ; 
Morrison  v.   Chadwick,   7  Man. 

Gr.  &  S.  (7  C.  B.)  366,  283,  284  ; 

s.c.  62  Eng.  C.  L.  265,  383,  383; 
Cibel  V.  Hills,  1  Leon.  110  ; 
Page  V.  Purr,  Styl.  433, 
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Sec.  1302.  Destruction  of  premises— Effect  on  covenants.— 
At  common  law  where  a  person  leases  premises  for  a 
certain  term,  covenanting  to  pay  a  stipulated  rent  there- 
for, he  is  regarded  as  the  purchaser  and  owner  of  the 
premises  for  the  term  at  the  price  agreed  upon,^  and  for 
that  reason  is  not  relieved  from  the  liability  under  the 
covenants  to  pay  rent,  repair  and  restore  the  buildings  in 
good  condition  by  the  total  or  partial  destruction  of  the 
premises  by  fire,^  or  by  tempest,^  or  by  other  casualty, 
for  which  the  lessor  is  not  responsible,  in  the  absence  of 
an  exception  to  that  effect  inserted  in  the  lease,^  or  a 
statutory  change  in  the  liability  of  the  parties  ;  ^  except 
in  those  cases  where  the  lease  is  of  the  building  merely, 
or  of  a  room  or  apartments   therein,^    the  rights  and 


•  McGlashan  v.  Tallmadge,  37  Barb. 

(N.  Y.)  313 ; 
Hart  V.  Windsor,  12  Mees.  &  W. 

53,  68. 
See  :  Welles  v.  Castles,  69  Mass. 

(3  Gray)  323  ;     ' 
Foster    v.    Peyser,    63    Mass.   (9 

Cush.)  242 ; 
Button  V.  Gerrish,   63  Mass.   (9 

Cush.)  89  ; 
Kingsbury  v.  Westfall,  61  N.  Y. 

656,  659  ; 
Graves  v.  Berdan,  26  N.  Y.  498  ; 
Cleves    V.    Willoughby,     7    HUl 

(N.  Y.)  83  ; 
HaUett  V.   Wyley,  39   John.  (N. 

Y.)  44,  47-8  ;  s.c.  3  Am.  Dec. 

451  ; 
Westlake  v.  De  Graw,  25  Wend. 

(N.  Y.)  669. 
2  Beach  v.  Farrish,  4  Cal.  339  ; 
Dyer    v.   Wightman,  66  Pa.  St. 

425. 
'  Peterson   v.  Edmundson,  4  Harr. 

(Del.)  378. 
«  Nave  V.  Berry,  33  Ala.  383  ; 
White  V.  Molyneaux,  2  Ga.  134 ; 
Ward  V.  Bull,  1  Fla.  271  ; 
Hill  V.  Woodman,  14  Me.  38  ; 
Leavitt  v.  Fletcher,  93  Mass.  (10 

Allen)  119,  121  ; 
Welles    V.   Castles,   69    Mass.   (3 

Gray)  325  ; 
Phillips  V.  Stevens,  16  Mass.  238  ; 
Fowler  v.  Bott,  6  Mass.  63  ; 
Niedelet  v.  Wales,  16  Mo.  314  ; 
Davis  V.  Smith,  15  Mo.  467  ; 
Wood  V.   Hubbell,   5  Barb.    (N. 

Y.)  601  ; 
Hovt-ard  v.  DooUttle,  3  Duer  (N. 


Y.)  464 ; 
Hallet  V.  Wylie,  3  John.  (N.  Y.) 

44  ;  s.c.  3  Am.  Dec.  457  ; 
Linn  v.  Ross,  10  Ohio  413  ;  s.c. 

36  Am.  Dec.  95  ; 
Ross  V.  Overton,  3  CaU  (Va.)  268, 

309; 
Clifford  V.  Watts,  L.  R.  5  C.  P. 

577,  586. 
'  Nave  V.  Berry,  22  Ala.  382  ; 
Cowell  V.  Lumley,  39  Cal.  151 ; 

S.C.  2  Am.  Rep.  430  ; 
Beach  v.  Farrish,  4  Cal.  339  ; 
Peterson  v.   Edmonson,  5  Harr. 

(Del.)  378  ; 
White  V.  Molyneaux,  2  Ga.  134  ; 
Ward  V.  Bull,  1  Fla.  271 ; 
Hill  V.  Woodman,  14  Me.  38  ; 
Kramer    v.    Cook,   73  Mass.    (7 

Gray)  550 ; 
Welles  V.    Castles,   69    Mass.   (3 

Gray)  333,  325 ; 
Phillips  V.  Stevens,  16  Mass.  338  ; 
Niedelet  v.  Wales,  16  Mo.  214  ; 
Davis  V.  Smith,  15  Mo.  467  ; 
Jaffe  V.  Harteau,  56  N.  Y.  398 ; 

s.c.  15  Am.  Rep.  438  ; 
Graves  v.  Berdan,  26  N.  Y.  498, 

aff'g  39  Barb.  (N.  Y.)  100  ; 
Hallet  V.  WyUe,  3  John.  (N.  Y.) 

44 ;  s.c.  3  Am.  Dec.  457  ; 
Linn  v.  Ross,  10  Ohio  413 ;  s.c. 

36  Am.  Dec.  95  ; 
Dyer  •v.Wightman,66  Pa.  St.  437  ; 
Smith  V.  Ankrim,  13  Serg.  &  R. 

(Pa.)  39. 
«  Warren  v.  Wagner,  75  Ala.  188  ; 

s.c.  51  Am.  Rep.  446  ; 
McMillan    v.   Solomon,   42    Ala. 

356  ;  s.c.  94  Am.  Dec.  654  ; 
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liabilities  of  such  a  lodger  or  lessee  of  a  room  or  apart- 
ments in  a  building  being  terminated  by  a  destruction  of 
the  building  either  by  fire,  or  by  tempest,  or  by  other 
casualty,^  or  its  injury  to  such  an  extent  that  it  cannot 
be  restored  without  a  rebuilding.^  The  doctrine  of  the 
English  common  law  has  been  repudiated  in  some  of  the 
states  in  this  country.  Thus  in  California  there  is  no 
obligation  to  rebuild  in  case  of  the  destruction  of  the 


Buerger  v.  Boyd,  35  Ark.  441 ; 
Ainsworth  v.  Ritt,  38  Cal.  89  ; 
Alexander  v.  Dorsey,  13  Ga.  13  ; 

s.c.  56  Am.  Deo.  443 ; 
Womack  v.   MoQuarry,   38  Ind. 

108  ;  B.C.  93  Am.  Dec.  306  ; 
Burchman    v.   Wilson,    39    Md. 

553; 
Shawmut   Bank  v.   Boston,   118 

Mass.  135 ; 
Stookwell  V.   Hunter,   53    Mass. 

(11    Met.)   448;    s.c.    45    Am. 

Dec.  320 ; 
Graves  v.  Berdan,  36  N.  Y.  498  ; 

s.c.  39  Barb.  (N.  Y.)  109  ; 
Austin  V.  Field,  7  Abb.  (N.  Y.) 

Pr.  N.  S.  39  ; 
Kerr    v.    Merchants'    Exchange 

Co.,  3Edw.  Ch.  (N.  Y.)315; 
Winton  v.  Cornish,  5  Ohio  477  ; 
Harrington  v.  Watson,  11  Oreg. 

143  ;  s.c.  50  Am.  Rep.  465  ;  8 

Pao.  Rep.  173 ; 
Schmidt  v.  Pettit,  1  McAr.  D.  C. 

179  • 
Ewer  'v.  Heydon,  Cro.  Eliz.  658 ; 
Preeland  v.  Burt,  1  Durnf.  &  E. 

(1  T.  R.)  701. 
'  McMillan  v.  Solomon,  43  Ala.  356  ; 

s.c.  94  Am.  Dec.  654 ; 
Buerger  v.  Boyd,  85  Ark.  441 ; 
Ainsworth  v.  Ritt,  38  Cal.  89  ; 
Alexander  v.  Dorsey,  13  Ga.  13 ; 

s/a  56  Am.  Dec.  443 ; 
Shawmut  Nat.  Bank  v.  Boston, 

118  Mass.  135  ; 
Stookwell  V.   Hunter,   53   Mass. 

(11   Met)  448:    s.c.    45    Am. 

Dec.  230 ; 
Doupe  -V.  Genin,  45  N.  Y.  119, 

133:;  s.c.  6  Am.  Rep.  47  ; 
Graves  v.  Berdan,  36  N.  Y.  498  ; 

s.c.  39  Barb.  (N.  Y.)  100  ; 
Austin  V.  Field,  7  Abb.  (N.  Y.) 

Pr.  N.  S.  39 ; 
Kerr  v.  Merchants'  Exchange  Co. , 

3  Edw.  Ch.  (N.  Y.)  315  ; 
Winton  v.  Cornish,  5  Ohio  477  ; 
Harrington  v.  Watson,  11  Oreg. 

143;    s.c.    50  Am.    Rep.   465; 


3  Pao.  Rep.  173. 

See :  Whitaker  v.  Hawley,  25 
Kan.  674;  s.c.  37  Am.  Rep. 
377; 

Butler  V.  Kidder,  87  N.  Y.  98, 
105; 

Newton  v.  Wilson,  8  Hen.  & 
Munf.  (Va.)  470  ; 

Newman  v.  Andei'ton,  5  Bos.  & 
P.  234  ; 

Farewell  1).  Dickenson,  6  Barn.  & 
C.  351  ;  s.c.  13  Eng.  C.  L.  134 ; 

Richards  le  Taverner,  Dyer  54a ; 

Salmon  v.  Matthews,  8  Mees.  & 
W.  837. 

It  seems  to  be  otherwise,  how- 
ever, where  the  demise  is  such 
as  to  give  the  tenant  an  interest 
in  the  soil,  and  to  authorize 
him  to  rebuild,  so  that  thereby, 
or  otherwise,  he  may  have 
some  beneficial  enjoyment  of 
the  demised  premises. 

Graves  v.  Berdan,  36  N.  Y.  498, 
aff'g  39  Barb.  (N.  Y.)  100. 

liability  of  lessor  to  repair-^Com- 
mon-law  rule — Suydam  v.  Jackson. 
— In  Suydam  v.  Jackson,  54 
N.  Y.  450,  453,  the  court  say 
that  at  common  law  the  lessor 
was,  without  express  covenant 
to  that  effect,  under  no  obliga- 
tion to  repair,  and  if  the  de- 
mised premises  became,  during 
the  term,  wholly  untenantable 
by  destruction  thereof  by  fire, 
flood,  tempest,  or  otherwise, 
the  lessee  still  remained  liable 
for  rent  unless  exempted  from 
such  liability  by  some  express 
covenant  in  his  lease. 

Graves  v.  Berdan,  36  N.  Y.  498, 
aflf'g  39  Barb.  (N.  Y.)  100  ; 

Hallet  V.  Wylie,  3  John.  (N.  Y.) 
44 ;  s.c.  3  Am.  Dec.  457  ; 

Walton  V.  Waterhouse,  3  Saund. 
482; 

3  Kent's  Com.  (13th  ed.)  465. 
•■  Austin  V.  Field,  7  Abb.  (N.  Y.)  Pr. 
N.  S.  39. 
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buildings  by  fire  during  the  term  of  the  lease.  ^  In 
Kansas  Judge  Brewer,  after  considering  at  length  the 
common-law  liability  of  a  lessee  to  pay  rent  for  a  term  of 
years,  notwithstanding  the  destruction  of  the  buildings 
by  fire  without  his  fault,  doubts  whether  such  doctrine 
prevails  in  that  state  ;  ^  and  in  South  Carolina  the  doc- 
trine is  repudiated  in  a  number  of  cases.* 

Sec.  1303.  Same— Effect  on  rent.— According  to  the 
common  law  the  destruction  of  the  premises  by  fire, 
occurring  either  through  accident  or  negligence,  does  not 
afford  ground  for  relieving  the  lessee  from  the  payment 
of  rent  ;  *  but  in  this  country,  where  there  is  a  siibstan- 
tial  destruction  of  the  subject-matter  out  of  which  the 
rent  reserved  for  years  issues,  by  act  of  the  government, 
or  the  public  enemy,  the  tenant  may  elect  to  rescind,^ 
and  on  surrendering  all  benefits  from  the  estate 
demised  he  will  be  discharged  from  the  payment  of 
rent.^  We  have  already  seen  that  the  doctrine  of 
the  English  common  law  respecting  the  liability  of 
the  lessee  for  years  to  pay  rent,  notwithstanding  the 
destruction  of  the  premises,  has  been  denied  in  some  of 
the  states  of  the  Union.  It  is  said  in  Kansas  that  the 
destruction  by  fire  of  the  property  entitles  the  lessee  to 

'  Cowell  V.   Lumley,  39  Cal.    151  ;  Graves  v.   Berdan,  29  Barb.  (N. 

s.o.    3    Am.    Rep.    430.      The  Y.)  100  ;  s.o.  26  N.  Y.  498  ; 

court  say  that  the  authorities  Izon  v.   Gorton,   5  Bing.   N.  C. 

which  support  this  proposition  501  ;  s.c.  35  Eng.  C.  L.  371  ; 

are  too    numerous    to  permit  Loflt  v.   Dennis,  1  El.  &  E.  474, 

here  a  citation    of  them  all.  481  ;  s.c.    103  Eng.   C.  L.   473, 

Some  of  them  are:  480;                                  ,    „  ,, 

Beach  v.  Farrish,  4  Cal.  339  ;  Smith  v.  Ankms,  13  Smed.  &  M. 


White  V.  Molyneaux,  2  Ga.  126 
Linn  v.  Ross,  10  Ohio  413  ;  s.c 

36  Am.  Dec.  95  : 
Sheets    v.    Selden,   74  U.   S.   (7 

Wall.)  416  ;  bk.  19  L.  ed.  166 
Izon  V.  Gorton,  7  Scott  546. 

2  Whittaker  v.    Hawley,   35  Kan 

674,675.* 

3  See  :  Post  g§  1303,  1306,  1307. 

^  Cowell  V.  Lumley,  39  Cal.    151 
s.c.  3  Am.  Rep.  430 ; 


39. 
Coogan  V.  Parker,   3  S.  C.  235  ; 

s.c.  16  Am.  Rep.  659. 
Coogan  V.  Parker,   3  S.    C.  325  ; 

s.c.  16  Am.  Rep.  659. 
Compare :  Co^^■ie  v.  Goodwin,  9 

Car.  &  P.  378  ;  s.c.  38  Eng.  C. 

L.  226  : 
Edwards  v.  Hetherington,  7  Mo. 

&  Ry.  117  ;  s.c.  16  Eng.  C.  C. 

271. 


*  This  case  Is  partially  re-reported  in    dom,  outs  out  all  of  Judge  Brewers 
the  American  Reports,  volume  37,  page    valuable  discussion  of  this  topic. 
277 ;  but  the  editor,  in  his  superior  wis- 
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an  apportionment  of  rent ;  ^  in  Minnesota  ^  and  in  Ohio, 
under  a  statute  providing  that  the  lessee,  in  case  of  a 
building  being  destroyed  or  so  injured  by  the  elements, 
or  other  cause,  without  any  fraud  or  neglect  on  the  part 
of  the  lessee,  as  to  be  unfit  for  occupancy,  shall  not  be 
liable  to  pay  rent  to  the  lessor  or  owner  thereof,  after 
such  destruction  or  injury,  unless  otherwise  expressly 
provided  by  written  agreement  or  covenant ;  and  the 


'  Whittaker  v.  Hawley,  25  Kan. 
674  ;  s.c.  37  Am.  Rep.  277. 
Destruction  of  premises — Apportion- 
ment of  rent — Kansas  doctrine — 
Whittaker  v.  Hawley. — In  Whit- 
taker V.  Hawley,  supra,  the 
court  say :  The  authorities 
are  not  uniform  upon  this 
question.  In  the  case  of  Buss- 
man  V.  Ganster,  72  Penn.  St. 
285,  a  lot  and  building  with 
counters,  shelving,  and  other 
fixtures  were  leased  for  a  sum 
in  gross.  The  building  and 
fixtures  having  been  destroyed 
by  fire,  an  apportionment  of 
the  rent  was  sought,  but  denied. 
Shaewood,  J. ,  speaking  for  a 
majority  of  the  court,  said : 
"  In  the  case  of  a  lease  of  chat- 
tels with  a  house,  where  the 
chattels  are  all  destroyed,  with- 
out fault  of  the  tenant,  the 
better  opinion  seems  to  be  that 
it  affords  no  ground  of  defense 
pro  tanto."  Among  others,  he 
cites  Taverner's  Case,  1  Dyer 
56,  but  that  supports  the  right 
of  apportionment  as  follows  : 
Trinity  Term,  35  Hen.  VIII. 
Richards  Le  Taverner's  Case,  1 
Dyer  56.  A  man  makes  a 
lease  for  years,  of  land  and  of 
a  stock  of  sheep,  rendering  cer- 
tain rent,  and  all  the  sheep 
died.  It  was  asked  upon  the 
indenture  of  Richards  Le  Ta- 
verner  whether  this  rent  might 
be  apportioned?  And  some 
were  of  opinion  that  it  should 
not,  although  it  is  the  act  of 
God,  and  no  default  in  the 
lessee  or  lessor  ;  as  if  the  sea 
gain  upon  part  of  the  land 
leased,  or  part  is  burned  with 
wild  fire,  which  is  the  act  of 
God,  the  rent  is  not  apportion- 
able,  but  the  entire  rent  shall 
issue  out  the  remainder.  Other- 


wise is  it  if  part  be  recovered 
or  evicted  by  an  elder  title — 
then  it  is  apportionable.  And 
of  this  opinion  were  Bromeley, 
Portman,  Hales,  Serjeants  ; 
Luke,  J.,  Brooke,  and  several 
of  the  Temple,  but  Marvyne, 
Brown,  JJ.  ;  Townshend,  Grif- 
fith, and  Foster,  contra;  but 
all  thought  it  was  good  equity 
and  reason  to  apportion  the 
rent.  And  afterward  this  case 
was  argued  in  the  readings  by 
More,  in  the  following  Lent, 
and  it  seemed  to  him,  and  to 
Brooke,  Hadley,  Fortescue,  and 
Brown,  JJ. ,  that  the  rent  should 
be  apportioned  because  there  is 
no  default  in  the  lessee. 

See  :  Womaok  v.  McQuarry,  28 
Ind.  103  ;  s.c.  92  Am.  Dec.  306. 
^  Roach  V.  Peterson,  47  Minn.  291 ; 
s.c.  50  N.  W.  Rep.  80. 

Destruction  by  fire — Effect  on  rent — 
Minnesota  statute. — ^Under  the 
Minnesota  statute  providing 
that  the  lessee  shall  not  be 
required  to  pay  rent  to  the  les- 
sor after  destruction  or  injury 
by  fire  or  tempest,  to  enable  the 
lessee  to  defend  against  an 
action  for  rent  he  must  affirm 
and  show  that  the  building  was 
destroyed  or  injured  without 
neglect  or  fraud  on  his  part: 
in  order  to  relieve  himself  from 
liability  for  future  rent  he  must 
promptly  and  within  a  reason- 
able time  elect  whether  he  shall 
retain  his  lease,  or  terminate 
it  by  surrendering  possession, 
and  having  once  made  his  elec- 
tion, he  cannot  afterwards 
change.it.  For  particular  facts 
held  sufficient  to  amount  to  an 
election  to  retain  the  lease,  see 
the  opinion. 

Roach  V.  Peterson,  47  Minn.  463; 
s.c.  50  N.  W.  Rep.  80. 
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lessee  shall  thereupon  surrender  possession  of  the  prem- 
ises so  leased,  he  must  surrender  the  premises.^  In 
South  Carolina  where  the  property  leased  is  destroyed  hy 
the  act  of  God  or  the  public  enemy,  the  lessee  may  elect 
to  rescind,  and  on  surrendering  all  benefits  under  the 
lease  he  will  be  discharged  from  the  payment  of  rent.^  In 
Massachusetts,  however,  it  has  been  held  that  where  the 
lease  contains  no  covenant  to  repair,  but  that  in  case  of 


'  Gay,  Exrx.  ■;;.  Davey,  47  Ohio  St. 
396  ;  s.c.  25  N.  E.  Rep.  435. 

2  Coogan  V.  Parker,  3  S.  C.  355  ; 
s.c.  16  Am.  Dec.  659. 
Destruction  by  fire — Effect  on  rent — 
Coogan  V.  Parker. — In  the  case  of 
Coogan  V.  Parlier,  supra,  the 
Supreme  Com-t  of  South  Caro- 
lina say  that  the  liability  of  a 
tenant  for  years  to  pay  rent 
after  the  destruction  of  the 
subject-matter  of  the  lease, 
from  causes  beyond  his  control, 
is  important.  The  court  add  : 
"  This  question  will  be  looked 
at  apart  from  the  effect  of  the 
covenants  usually  found  in 
such  leases,  otlier  than  the 
covenant  to  pay  rent.  It  has 
been  considered  that  Bayley  v. 
Lawrence,  1  Bay  499.  and  Rip- 
ley V.  Wightman,  4  McC.  (S. 
C.)  L.  447,  have  introduced 
into  this  state  a  doctrine  at 
variance  witli  the  common  law, 
as  expounded  by  tlie  adjudi- 
cated cases  in  England,  and 
the  leading  states  of  this  coun- 
try following  the  common  law. 
So  strong  has  this  impression 
of  the  state  of  our  local  law 
been  abroad,  that  it  has  been 
said  that,  in  this  respect,  South 
Carolina  follows  the  doctiines 
of  the  civil  law.  When  it  is 
considered  that,  both  by  cus- 
tom and  statute  law,  the  rules 
and  principles  of  the  com- 
mon law  have  been  made  the 
foundation  of  our  judicial  sys- 
tejii,  it  will  be  apparent  that 
strong  necessity  should  exist 
before  we  ascribe  to  the  courts 
that  decided  those  cases  an 
intention  to  introduce  into  this 
state  principles  and  rules  for- 
eign to  our  usages  and  system 
of  laws.  It  is  apprehended 
that  a  clear  idea  of  the  effect 


of  these  decisions,  and  a  review 
of  the  state  of  the  common 
law,  on  this  subject,  will  make 
it  apparent  that  no  such  neces- 
sity exists." 

See  :  Bayley  v.  Lawrence,  1  Bay 
(S.  C.)  L.  499. 

The  court  add  that  "  the  doctrine 
above  stated  is  applicable  only 
to  the  case  of  a  destruction  of 
the  premises  by  the  act  of  God 
and  the  public  enemies,  it  will 
be  necessary  to  look  into  the 
great  mass  of  cases,  English 
and  American,  where  the  in- 
jury complained  of  arose  from 
fire,  either  originating  on  the 
premises  or  adjoining  them. 
Among  the  cases  thus  shut  out 
of  view  are  the  following  "  : 

Citing :  Phillips  v.  Stevens,  16 
Mass.  338  ; 

Fowler  v.  Bott,  6  Mass.  63  ; 

Graves  v.  Berdan,  29  Barb.  (N. 
Y.)  100  ;  s.c.  36  N.  Y.  498  ; 

Hallet  V.  Wijlie,  8  John.  (N.  Y.) 
44  ;  s.c.  3  Am.  Dec.  457  ; 

Willard  v.  Tillman,  19  Wend.  (N. 
Y.)  358  ; 

Lambert,   3    Pa. 


St. 


Dormitt,  6  Durnf.   & 
R.)  650  ;  s.c.   3  Rev. 


Magaw    V. 

Ui: 
Bullock  V. 

E.   (6  T. 

Rep.  300  ; 
Belfour  v.  Weston,  1  Durnf.  &  E. 

(1  T.  R.)  310  ;  s.c.  1  Rev.  Rep. 

310; 
Loft  V.  Dennis,  1  El.  &  E.  474 ; 

s.c.  103  Eng.  C.  L.  472 ; 
Izon  V.  Gorton,  5  Bing.  501  ;'s.c. 

35  Eng.  C.  L.  371  ; 
Monk  i\    Cooper,   1   Ld.    Raym. 

1477  ;  s.c.  3  Strange  763  ;      ' 
Walton  V.  Waterhouse,  3  Saund. 

430; 
Leeds  v.  Cheatham,  1  Sim.  146  ; 
Baker  v.  Holtzpaffell,   4  Taunt. 

45  ;  s.c.   13  Rev.  Rep.  550  ;  18 

Ves.  115. 
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loss  or  damage  by  fire,  or  tmavoidable  casualty,  the  rent 
shall  be  wholly  or  partially  suspended  until  the  premises 
are  put  in  proper  condition  for  use  and  habitation  by  the 
lessor,  and  the  lessor  refuses  to  repair  the  damages 
occasioned  by  fire,  and  also  refuses  to  suspend  or  abate 
the  rent,  and  the  lessee  pays  it  under  protest,  that  such 
payment  was  not  made  under  a  mistake  of  fact,  and 
cannot  be  recovered  back.^ 

Sec.  130i.  Same— Same— Apportionment  of  rent.— The 
tendency  of  the  American  decisions  is  to  an  apportion- 
ment of  the  rent  where  there  has  been  a  destruction  of 
the  leased  premises,  without  the  fault  of  the  lessee,  by 
fire  or  otherwise.^ 

Sec.  1305.  Sam.e— Where  term  commences  in  futuro.— 
The  destruction  of  the  premises  demised  by  fire  between 
the  making  of  the  lease  and  the  commencement  of  the 
term  discharges  the  tenant  from  his  obligation  under  the 
covenant  to  pay  rent.^  Upon  the  execution  of  a  lease  to 
commence  in  the  future,  the  lessee  acquires  an  interest, 
called  an  interesse  termini,  which  he  may  at  any  time 
reduce  into  possession  by  an  actual  entry.*  This  luay  be 
done  not  only  by  the  lessee  himself,  but,  in  case  of  his 
death,  by  his  executors  or  administrators.®    This  is  a  mere 

'  Regan  v.  Baldwin,  126  Mass.  485  ;  s.o.  1  Eng.  C.  L.  83. 

s.c.  30  Am.  Rep.  689.  «  Whitaker  v.  Hawley,  85 Kan.  674 ; 

See  :  Bucknall  v.  Story,  46  Cal.  s.c.  37  Am.  Rep.  377. 

589  ;  s.o.  13  Am.  Rep.  330  ;  See  :  Womack  v.  MoQuarry,  28 

Sheldon    v.    School    District,   34  Ind.  103  ;  s.c.  93  Am.  Dec.  306  ; 

Conn.  88  :  Stockwell  v.  Hunter,  53  Mass.  (11 

Woodburn's  Admr.  v.  Stout,  38  Met.)  448  ;    s.c.   45  Am.   Dec. 

Ind.  77  ;  330  ; 

Montgomery  v.  Gibbs,  40  Iowa  Graves  v.  Berdan,  36  N.  Y.  498, 

653,  653  ;  aflf'g  36  Barb.  (N.  Y.)  100 ; 

Potomac  Coal  Co.  v.  Cumberland,  Kerr    v.    Merchants'    Exchange 

etc.,  R.  Co.,  38  Md.  236  ;  Co.,  3  Edw.  Ch.  (N.  Y.)  315. 

Benson  v.  Munroe,   61  Mass.   (7  =  Wood  v.  Hubbell,  10  N.  Y.  479, 

Cush.)  135  ;  s.c.  54  Am.  Deo.  487  ;  s.c.  5  Barb.  (N.  Y.)  601. 

716  ;  Cleves  v.  Willoughby,  7  Hill  (N. 

Forbes  v.  Appleton,  59  Mass.  (5  Y.)  83. 

Cush.)  115  ;  *2  Bl.  Com.  144,  314 ; 

Bacon   v.    Bacon,   34   Mass.   (17  1  Co.  Litt.  (19th  ed.)  46  ;  3  Id. 

Pick.)  134  ;  370a,  345b  ; 

Moses  V.  McPherson,  1  Bl.  319  ;  4  Kent  Com.  (17th  ed.)  397. 

Brown  V.  McKinally,  1  Esp.  379  ;  *  See  :  Wood  v.  Hubbell,  10  N.  Y. 

s.o.  5  Rev.  Rep.  739  ;  479,  487. 

Brisbane  v.  Daores,  5  Taunt.  143;  ^  1  Co.  Inst.  46b. 


*  See :  (*)  footnote  ante,  page  257. 
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interest,  in  contradistinction  to  a  term  in  possession  ;  and 
its  essential  qualities  arise  from  the  want  of  possession.  ^ 
A  destruction  of  the  premises  before  occupancy  of  course 
destroys  the  interesse  termini  and  releases  the  lessee 
from  liability.^ 

Sec.  1306.  Same— Effect  on  covenant  to  repair,  etc.— We 
have  already  seen  ^  that  in  the  absence  of  a  covenant  to 
repair  the  lessee  will  not  be  liable  for  the  accidental  de- 
struction of  the  premises  through  fire  ;  *  but  where  there 
is  a  special  covenant  to  repair,  or  to  surrender  up  the 
premises  at  the  end  of  the  term  in  good  repair  and  con- 
dition, natural  wear  and  tear  excepted,  the  lessee  will  be 
bound  to  make  necessary  repairs  during  the  term,  and 
will  be  required  to  rebuild  in  case  of  destruction  by  fire  ;  ^ 
but  a  covenant  simply  to  deliver  up  and  to  restore  the 
premises,  looking  to  the  re-delivery  and  not  to  the  repair, 
will  not  require  the  lessee  to  rebuild  in  case  of  fire.® 
"Where  there  is  an  exception  as  to  "  fire  or  other  unavoid- 
able casualties,"  the  lessee  will  not  be  required  to  repair 
injuries  which  occur  through  fire  or  other  unavoidable 
casualties,  where  not  due  to  his  fault  or  negligence. '^ 

Sec.  1307.  Same— Same— Effect  of  lessor's  insurance.— A 
covenant  to  pay  rent  is  wholly  unaffected  by  any  other  cov- 
enant in  the  lease,  not  connected  with  it,  and  the  lessor's 
insurance  of  the  premises  is  no  concern  of  the  lessee.* 
Consequently  where  the  lessee  has  covenanted  to  repair, 

■  4  Kent  Com.  (13th  ed.)  97.  E.  (6  T.   R.)  650  ;  s.c.   3  Rev. 

"■  Wood  V.  Hubbell,  10  N.  Y.  479,  Rep.  300. 

487.  See  :  Levy  v.  Dyess.  51  Miss.  501  ; 

3  See  :  Ante,  §  1302.  s.  o.  Cent.  L.  J.  221 ; 

*  Levy  V.  Dyess,  51  Miss.  501 ;  s.c.  Warner  v.  Hitohins,  5  Barb.  (N. 

8  Cent.  L.  J.  221 ;  Y.)  666  ; 

Wainsoott  v.  Silvers,  13Ind.  497  ;  Miller  v.  Morris,  55 Tex.  412  ;  s.c. 

Lansing  v.  Stone,  37  Barb.  (N.  Y.)  40  Am.  Rep.  814  ; 

15;  s.c.    14  Abb.   (N.   Y.)  Pr.  Howeth   v.   Anderson,    25    Tex. 

199  557  ;  s.c.  78  Am.  Dec.  538. 

'  Jaques  v.  Gould,  58  Mass.  (4  Cush.)  '  Ball  v.  Wyeth,  90  Mass.  (8  Allen) 

384.  375. 

See :  Ante,  §  1238.  *  See  :  Hare  v.  Groves,  3  Anst.  692  ; 

6  Nave  V.  Berry,  22  Ala.  882  ;  Belfour  v.  Weston,  1  Durnf.  &  E. 

MaKgort  V.  Hansbarger,  8  Leigh  (1  T.  R.)  301 ;  s.c.  1  Rev.  Rep. 

(Va.)  532  ;  210  ; 

Bullock  V.  Dommit,  6  Durnf.  &  Leeds  v.  Cheetham,  1  Sim.  146. 
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the  fact  that  the  lessor  has  insured  the  premises  against 
loss  and  recovered  on  the  policy  will  not  relieve  the  lessee 
from  his  obligation  to  rebuild,^  neither  will  he  be  entitled 
to  have  the  insurance  money  applied  toward  the  rebuild- 
ing.^ 

Sec.  1308.  Same— Lessor  not  bound  to  repair.— We  have 
already  seen  that  in  the  absence  of  an  express  covenant 
the  lessor  is  not  required  to  repair,^  and  consequently 
cannot  be  held  liable  for  repairs  made  by  the  lessee  on 
the  demised  premises  ;  *  and  any  parol  agreement  upon 
the  part  of  the  lessor  to  make  repairs  after  the  tenant 
enters  upon  the  term  will  not  be  binding,  because  it  is 
not  a  part  of  the  original  contract,  and  any  promise  to 
make  repairs  founded  merely  on  the  relation  of  the 
parties,  and  not  one  of  the  conditions  of  the  lease,  is 
without  consideration,  and  for  that  reason  would  create 
no  liability.^  While  such  a  parol  agreement  is  not 
binding,  yet  if  the  lessor  should  choose  to  perform  it  he 
brings  himself  under  some  degree  of  liability  as  to  the 
manner  of  its  performance  ;  and  if  the  repairs  are  made 
in  so  negligent  and  defective  a  manner  that  injury  is 
occasioned  thereby,  he  will  be  liable  in  damages  to  the 
lessee,  notwithstanding  the  fact  that  there  was  no  con- 
sideration for  the  promise.® 

'  Magaw  V.  Lambert,  3  Pa.  St.  444.  attached  to  a  tenement  house, 

"  See  :  Pope  v.  Garrard,  39  Ga.  471 ;  imposed  by  the  charter  of  the 

Moffatt  V.  Smith,  4  N.  Y.  1S6  ;  city  of    Brooklyn    of  1863    (§ 

Bussmanz;.Ganster,73Pa.  St.  285;  36,   title  13.   chap.   863,  Laws 

Sheets    v.   Selden,   74  U.    S.    (7  of    1863),    devolves    upon   the 

WaU.)  416,424  ;  bk.l9  L.ed.l66.  owner  ;  and  in  the  absence  of 

2  See  :  Ante,  §§  1213,  1223.  ,a  special  agreement  between 

*  Biddle  v.  Reed,  35  Ind.  529  ;  him  and  a  tenant  occupying  a 

McAlpin  V.  Powell,  70  N.  Y.  126,  room  in  the  building,  to  the 

139  ;  s.c.  36  Am.  Rep.  555  ;  window  of  which  a  fire-escape 

Witty  V.  Matthews,  53  N.  Y.  512  ;  is  attached,  as  between  land- 

Mumford  v.  Brown,  6  Cow.  (N.  lord  and  tenant,  it  is  the  duty 

Y.)  475  ;  s.c.  16  Am.  Dec.  440  ;  of    the  former  to  keep   it  in 

City  Council  v.  Moorhead,  2  Rich.  repair.      It  is  not  within  the 

(S.  C.)  L.  430  ;  range  of  ordinary  repairs  which 

Weigall  V.  Waters,  6  Durnf.  &  E.  a  tenant,  in  the  absence  of  an 

(6  T.  R.)  488  ;  agreement  to  the  contrary,  is 

Belfour  v.  Weston,  1  Durnf.  &  E.  required  to  make. 

(1  T.  R.)  301,  313  ;  s.c.   1  Rev.  McAlpin  v.  Powell,  70  N.  Y.  136 ; 

Rep.  210  ;  s.c.  26  Am.  Rep.  555. 
Arden  •u.Pullen,10Mees.&  W.31.     ^  qju  t;.  Middleton,  105  Mass.  477, 

Fire  escape— Duty  to  keep  in  repair —  478  ;  s.c.  7  Am.  Rep.  548. 

New  York  statute.- The  duty  of    «  Gill  v.  Middleton,  105  Mass.  477, 

keeping  in  repair  fire-escapes  478  ;  s.c.  7  Am.  Rep.  548  ; 
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Sec.  1309.  Same— Liability  of  lessee  for  property  de- 
stroyed.—In  the  absence  of  a  covenant  whereby  the  lessee 
binds  himself,  he  is  not  liable  for  property  casually  de- 
stroyed by  fire  ;^  but  if  the  lessee  binds  himself  to  "re- 
pair," he  will  be  required  to  make  good  any  injury 
which  human  power  can  remedy,  even  though  it  be 
caused  by  storm,  flood,  fire,  inevitable  accident,  or  the 
act  of  a  stranger.^  The  reason  for  this  has  been  said  to 
be  because  when  a  party  by  his  own  contract  creates  a 
duty  or  charge  upon  himself,  he  is  bound  to  make  it 
good,  if  he  may,  notwithstanding  any  accident  by  inevi- 
table necessity,  for  the  reason  that  he  might  have  pro- 
vided against  it  by  his  contract.^ 

Sec.  1310.  Use  of  premises.— In  the  absence  of  any  re- 
straint imposed  by  the  terms  of  the  lease,  the  lessee  may 
make  use  of  the  premises  for  any  lawful  purpose,  al- 
though such  use  be  different  from  that  for  which  they 
were  originally  designed,  where  such  use  does  not  mate- 
rially affect  their  condition,  there  being  no  implied  obli- 
gation from  their  nature  as  to  the  use  to  which  premises 
are  to  be  put.*  Thus  it  has  been  held  that  where  a 
house  is  leased  which  was  built  for  a  hotel,  and  the  lease 
contains  no  stipulation  as  to  the  employments  which 
shall  be  carried  on  in  it,  the  lessee  may  use  it  as  a  semi- 
nary for  young  ladies,  or  he  may  underlet  it  to  another 


Benden  v.  Manning,  3  N.  H.  389  ;  Allen)  119. 

Thome  v.  Deas,  4  John.  (N.  Y.)  *  Walton  v.  "Waterhouse,  3  Saund. 

84 ;  433. 

Elsee  V.  Gatward,  5  Durnf.  &  E.  See  :  The  Brecknock  Co.  v.  Prit- 

(5  T   R  )  148  ;  chard,  6  Durnf.  &  E.  (6  T.  R.) 

Balfe  V.   West,   13    C.   B.   (4  J.  750  ;  s.c.  3  Rev.  Rep.  335. 

Scott)  466 ;  s.c.  33  L.  J.  C.  P.  *  Where    the    demised    premises  have 

175  ;  22  Eng.  L.  &  Eq.  506  ;  heen  devoted  to  a  particidar  use 

Shiells  V.  Blaokburne,  1  H.  Bl.  and  fitted  up  for  that  use  espe- 

158  ;  s.c.  3  Rev.  Rep.  750.  cially,   and   personal  property 

=  Wainscott  v.  Silvers,  13  Ind.  497  ;  dedicated   to  such  use,  it  has 

Levy  V.  Dyess,  51  Miss.  501  ;  s.c.  been  held  that  the  leasing  of 

3  Cent.  L.  J.  221 ;  the  premises  carries  with  it  an 

Lansing  v.  Stone,  37  Barb.  (N.  Y.)  implied  obligation  to  continue 

15  ;  s.c.  14  Abb.  (N.  Y.)  Pr.l99.  to  use  the  property  for  the  pur- 

^  See  :  Levy  v.  Dyess,  51  Miss.  501 ;  poses  for  which  the  same  has 

s.c.  3  Cent.  L.  J.  221  ;  been  usually  occupied  and  em- 

Abby  V.  Billups,   35  Miss.    618,  ployed. 

630,  631 ;  s.o.  72  Am.  Dec.  143 ;  See :   Wyman  v.  Farrar,  35  Beav. 

Leavitt  v.  Fletcher,  93  Mass.  (10  64. 
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to  be  used  for  that  purpose.^  But  in  some  of  the  states  a 
mere  field  tenant  or  cropper  has  no  right  to  use  the  land 
as  a  pasture  until  the  crop  is  harvested.^ 

Sec.  1311.  Same— Bestrietions  on  use.— Where  the  use  to 
which  the  premises  are  to  be  put,  or  the  mode  of  occupa- 
tion, is  restricted  in  the  lease,  the  lessee  must  not  use  the 
premises  for  a  prohibited  purpose,  nor  occupy  them  in 
a  prohibited  manner  without  the  consent  of  the  lessor.^ 
The  lessor  may  not  only  by  injunction  prevent  the  lessee, 
or  those  claiming  under  him,  or  acting  by  his  authority, 
from  appropriating  the  premises  to  the  prohibited  use, 
or  occupying  them  in  the  prohibited  manner,*  but  in 


'  Nave  V.  Berry,  23  Ala.  383  ; 
Tantlinger  v.  Sullivan,  80  Iowa 

218  ;  s.o.  54  N.  W.  Rep.  765. 
See  :  Kyte  v.  Keller,  76  Iowa  34 ; 
s.c.  39  N.  W.  Rep.  928. 

'  Croppers — Expiration  of  term — Iowa 
statata.— In  Kyte  v.  Keller,  76 
Iowa  34;  s.o.  39  N.  W.  Rep. 
928,  the  court  say  :  '■  It  is  pro- 
vided by  section  2015  of  the 
Code  that,  '  in  cases  of  field 
tenants  or  croppers,  *  *  * 
leases  shall  be  held  to  expire 
when  the  crop  is  harvested : 
provided,  that  in  case  of  a  crop 
of  corn  it  shall  not  be  later  than 
the  first  day  of  December,  un- 
less otherwise  agreed  upon.' 
In  our  opinion,  the  defendant's 
rights  in  the  premises  termi- 
nated when  he  finished  husk- 
ing the  corn.  He  then  har- 
vested the  crop.  The  fact  that 
he  did  not  husk  all  the  stalks 
clean  cannot  be  held  as  extend- 
ing the  right  to  the  possession 
of  the  land.  His  harvest  was 
over,  and  his  lease  ended,  when 
the  crop  was  removed,  so  far 
that  he  thought  it  proper  to 
pasture  the  land.  This  appears 
to  us  to  be  the  plain  meaning  ' 
of  the  statute.  The  cases  of 
Howard  Co.  v.  Kyte,  69  Iowa 
307  ;  28  N.  W.  Rep.  609,  and 
Johnson  v.  Shank,  67  Iowa  115  ; 
24  N.  W.  Rep.  749,  cited  by 
counsel  for  appellant,  do  not 
appear  to  us  to  be  inconsistent 
with  the  decree  of  the  district 
court  in  this  case." 


'  Hayward  v.  Range,  33  Neb.  835  ; 

s.c.  51  N.  W.  Rep.  229. 
*  Haddocks  v.   White,   4  Md.   73; 

s.c.  59  Am.  Dec.  67  ; 
Howard  v.  Ellis,  4  Sandf.  (N.  Y.) 

369. 
See :  Parkman  v.  Aicardi,  34  Ala. 

393; 
Reed  v.  Lewis,  74  Ind.  436  ;  s.c. 

89  Am.  Rep.  88,  90  ; 
Bonnell  v.  Allen,  53  Ind.  130  ; 
Lewis    V.   Lyman,   39    Mass.    (3 

Pick.)  437 ; 
Daniels  v.   Pond,  38    Mass.   (21 

Pick.)  367  ;   s.c.  32  Am.  Dec. 

269; 
Sawyer  v.  Twiss,  36  N.  H.  345  ; 
Niagara       Falls      International 

Bridge  Co.   v.  Great  Western 

R.  Co.,  39  Barb.  (N.  Y.)  212  ; 
Gillilan  v.  Norton,  33  How.  (N. 

Y.)  Pr.  373,  376  ;  s.c.  6  Eobt. 

(N.  Y.)  546 ; 
Ambler  v.  Skinner,  7  Robt.  (N. 

Y.)  561,  563 ; 
Barrow  v.  Richard,  8  Paige  Ch. 

(N.  Y.)  351,  357 ;  s.o.  35  Am. 

Dec.  713  ; 
Stewart  v.  Winters,  4  Sandf.  Ch. 

(N.  Y.)  587  ; 
Seymour  v.  McDonald,  4  Sandf. 

Ch.  (N.  Y.)  502  ; 
Middlebrook  v.  Corwin,  15  Wend. 

(N.  Y.)  169  ; 
Lewis  V.  Jones,  17  Pa.  St.  362  ; 

s.c.  55  Am.  Dec.  550  ; 
Frank  v.  Brunnemann,  8  W.  Va. 

462; 
Doe  V.  Spry,  1  Barn.  &  Aid.  617  ; 
Hudson  V.   Coppard,    29    Beav. 
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some  cases  his  doing  so  will  work  a  forfeiture  of  the 
demised  premises.  ^  A  mere  recital,  in  the  lease,  of  the 
purposes  for  which  the  premises  are  let,  or  the  method 
of  their  use,  has  been  said  to  constitute  a  covenant  in  re- 
lation to  such  matters  ;  "^  and  where  the  intention  of  the 
parties  is  to  confine  the  leased  premises  to  a  special  use, 
and  this  intention  may  be  fairly  implied  from  the  words 
of  the  lease,  the  lessor  may  restrain  the  lessee  the  same 
as  in  the  case  of  an  express  covenant.^  Such  injunction 
will  be  granted,  even  though  no  irreparable  injury  or 
special  damage  be  shown. 


Section  X.— Fixtuees,  Alterations,  Improvements  and  Repairs. 


Sec.  1312.  Fixtures — What  are. 

Sec.  1313.  Same — Right  of  removal. 

Sec.  1814.  Same — Same — On  renewal  of  lease. 

Sec.  1315.  Alterations  by  lessor. 

Sec.  1316.  Improvements  by  tenant. 

Sec.  1317.  Repairs — By  lessor— Common-law  doctrine. 

Sec.  1818.  Same— Same — Statutory  variance  of  the  common-law  rule. 

Sec.  1819.  Same— Same— May  make  repairs  to  prevent  ruin. 

Sec.  1320.  Same— Same— Liability  for  damages  on  repairing. 

Sec.  1321.  Same— Same— Damages  resulting  from  defective  premises. 

Sec.  1323.  Same— Same— Liability  to  tenant  for  failure  to  make. 

Sec.  1323.  Same— Same— Liability  to  lessee's  servant  for  failure  to  make. 

Sec.  1334.  Same— Same— Liability  to  stranger  for  failure  to  make. 

Sec.  1325.  Same— Same— Repair  of  unhealthful  premises. 

Sec.  1826.  Same— By  lessee. 

Sec.  1327.  Same— Same— Liability  in  damages  for  failure  to  repair. 


Parker  v.  Whyte,  1  Hen.  &  M 

167; 
Cregan  v.  CulleTi,  16  Ir.  Ch.  339 
Johnstone  v.  Hull,  3  Kay  &  J 

423; 
Tipping  V.  Eckersley,  3  Kay  &  J 

264; 
Fielden  v.   Slater,   L.   R.   7  Eq 

523  * 
aeme'nts  v.  Welles,  L.  R.  1  Eq 

200  ; 
Hunt  V.  Browne,  Sau.  &  So.  178 


s.c.  9  Rev.  Rep.  341  ; 
Poulteney  v.  Shelton,  5  Ves.  147. 
'  Shepard  v.  Briggs,  26  Vt.  149. 

See  :  Ante,  %  1236. 
'  Stewart  v.  Winters,  4  Sandf.  Ch. 
fN.  Y.)  587. 
See :  Deforest  v.  Byrne,  1  Hilt. 

(N.  Y.)  43  ; 
Gillilan  v.  Norton,  33  How.  (N. 
Y.)  Pr.  376  ;  s.c.  6  Robt.  (N.  Y.) 
546. 
»  Reed  v.  Lewis,  74  Ind.  436 ;  s.c. 


Kemp  V.  Sober,  1  Sim.  N.  8.  530  ;  39  Am.  Rep.  90  ; 

Swi'. -,  16  Ves.  173  ;  Stewart  u  Wmters,  4  Sandf.  Ch 

Bonnett  v  Sadler,  14  Ves.  526  ;  (N.  Y.)  587. 
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Section  1312.  Fixtures— What  are.— We  have  heretofore 
seen  ^  that  a  fixture  is  any  article  which  was  a  chattel, 
but  which  by  being  physically  annexed  or  affixed  to  the 
realty  has  become  accessory  to  it,  and  part  and  parcel  of 
it,  and  passes  with  it.*^  This  general  rule,  that  whatever 
is  affixed  to  the  land  passes  with  it,  prevails  between 
landlord  and  tenant,  unless  the  circumstances  are  such 
as  to  create  an  exception.  An  exception  exists  in  the 
case  of  buildings  erected  for  the  purpose  of  trade,  or  out- 
buildings not  attached  to  the  soil ;  but  not  where  the  build- 
ings are  erected  for  dwellings,  or  with  a  view  of  adding, 
to  the  yearly  income.  In  determining  what  is  a  fixture, 
as  between  landlord  and  tenant,  more  depends  upon  the 
relation  of  the  parties,  and  the  intentions  with  which  the 
buildings  are  erected,  and  the  use  to  which  they  are  put, 
than  upon  the  mode  of  attachment  to  the  soil.^  Thus 
where  one  person  erects  a  building  on  the  land  of  another, 
under  such  circumstances  as  to  show  that  it  is  the  mutual 
intention  of  the  parties  that  the  person  making  the 
erection  shall  have  the  right  to  remove  the  building,  the 
title  to  the  building  will  not  pass  to  the  landowner,  but 
will  remain  in  the  builder,  and  the  building  will  be  a 
chattel.*  And  where  a  lease  of  land,  on  which  stood  a 
building  owned  by  the  lessee,  provided  that  such  build- 
ing might  be  removed  by  the  lessee  within  a  reasonable 

'  See  :  Ante,  §  113.  Heap  v.  Barton,  13  C.  B.  (3  J. 

=  Merritt  v.  Judd,  14  Cal.  59  ;  Scott)  374  ;  s.c.  74  Bng.  C.  L. 

Capen  v.  Peckham,  35  Conn.  88,  373 ; 

94 ;  Leader  v.  Homewood,  5  C.  B.  N. 

Landon  v.  Piatt,  34  Conn.   517,  S.  (5  J.  Scott  N.  S.)  546  ;  s.c.  94 

533  ;  Eng.  C.  L.  544 ; 

Swift  V.  Thompson,  9  Conn.  63 ;  Hallen  v.  Eunder,  1  Cromp.  M. 

s.c.  31  Am.  Deo.  718 ;  &  B.  266  ; 

Voorhees  v.  McGinnis,  48  N.  Y.  Mather  •;;.   Eraser,   3  Kay  &  J. 

278,    reversing  s.c.    46    Barb.  536 ; 

(N.  Y.)  353  ;  Walmsley  v.  Milne,  1  L.  T.  N.  S. 

Walker  v.  Slierman,  SO  Wend.  63  ; 

(N.  Y.)  636.  MinshaU  v.  Lloyd,  3  Mees.  &  W. 

See  :  Potter  v.  Cromwell,  40  N.  450,  459 ; 

Y.  387  ;  s.c.  100  Am.  Deo.  485  ;  Lee  v.  Risdon,  7  Taunt.  188,  191 ; 

Dubois  V.  KeUy,  10  Barb.  (N.  Y.)  s.c.  3  Marsh.  495 ;  3  Eng.  C.  L. 

496 ;  320. 

Providence  Gas  Co.  v.  Thurber,  s  Demby  v.  Parsene,   63  Ark.  563  ; 

3  R.  I.  15  ;  s.c.  55  Am.  Dec.  s.c.  14  S.  W.  Rep.  899  ; 

621 ;  1  Ball.  An.  R.  Prop.,  §  174,  p. 

RofEey  v.  Henderson,  17  Ad.  &  333. 

E.  N.  S.  (17  Q.  B.)  574  ;  s.c.  79  *  Mayo  v.  Newhofif,  47  N.  J.  Eq.  31 ; 

Eng.  C.  L.  573  ;  s.c.  19  Atl.  Rep.  837. 
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time  after  the  expiration  of  his  term  if  the  lessor  should 
not  pay  its  value,  to  be  ascertained  by  arbitration,  it  was 
held  that  during  the  running  of  the  lease  the  building 
was  annexed  to  the  land,  and  the  interest  of  the  lessee  in 
both  building  and  land  was  that  of  an  estate  for  years.  ^ 

Sec.  1313.  Same— Riglit  of  removal.— We  have  already 
seen  that  the  law  regards  with  peculiar  favor  the  rights 
of  lessees  as  against  lessors  to  remove  articles  annexed 
by  them  to  the  freehold,  ^  and,  except  so  far  as  limited  by 
the  lease,  are  at  liberty  to  erect  structvires  for  the  purpose 
of  carrying  any  legitimate  business  upon  the  demised 
premises  and  remove  them  within  the  term,  unless  the 
effect  would  be  to  commit  waste  or  to  do  serious  injury 
to  the  realty.^  But  this  right  must  be  exercised  by  the 
lessee  during  his  possession  of  the  premises  by  virtue  of 
his  term    therein,*    or  while  his  right   of  enjoyment 


■  NewhofE  V.  Mayo,  48  N.  J.   Eq. 

619  ;  B.C.  23  Atl.  Rep.  635  ;  37 

Am.  St.  Rep.  455. 
2  See  :  Ante,  §  135. 
'  Andrews  v.  D.  B.  Co.,  133  N.  Y. 

348  ;  S.C.  30  N.  E.  Rep.  831  ; 
Van  Ness  v.  Pacard,  27  U.  S.  (3 

Pet.)  137  ;  bk.  7  L.  ed.  374. 
« Donnelly  v.  Thieben,  9  111.  App. 

495; 
Watriss  v.  Cambridge  First  Na- 
tional Bank,  134  Mass.  571,  575  ; 

s.c.  36  Am.  Rep.  694  ; 
Talbot  V.  Whipple,  96  Mass.  (14 

Allen)  177  ; 
Bliss    V.   Whitney,   91    Mass.   (9 

Allen)  114,   115;   s.c.   85  Am. 

Dec.  745  ; 
Shepard  v.  Spaulding,  45  Mass. 

(4  Met.)  416 ; 
Winslow  V.  Merchants'  Ins.  Co. , 

45  Mass.  (4  Met.)  306,  311  ;  s.c. 

38  Am.  Dec.  368  ; 
Gaffield  v.  Hapgood,  34  Mass.  (17 

Pick.)  193  :  s.c.   28  Am.  Deo. 

390; 
Tate  V.  Blackburn,  48  Miss.  1  ; 
Freidlander  v.   Ryder,   30    Neb. 

783  ;  s.c.  47  N.  W.  Rep.  83 ; 
Fitzgerald  v.  Anderson,  81  Wis. 

341  ;  s.c.  51  N.  W.  Rep.  554 ; 
Lyde  v.  Russell,  1  Barn.  &  Ad. 

394;  s.c.  20  Eng..C.  L.  533  ; 
Minshall  v.  Lloyd,  2  Mees.  &  W. 

450; 


Poole's  Case,  1  Salk.  368. 

When  t]i3  term  is  of  certain  duration 
this  rule  always  applies,  as 
under  a  lease  for  a  term  of 
years,  which  contains  no 
special  provisions  in  regard  to 
fixtures.  But  where  the  term 
is  uncertain,  or  depends  upon 
a  contingency,  as  where  a  party 
is  in  as  tenant  for  life  or  at 
will,  fixtures  may  be  removed 
within  a  reasonable  time  after 
the  tenancy  is  terminated. 

Watriss  v.  Cambridge  First  Na- 
tional Bank,  134  Mass.  571, 575  ; 
s.c.  26  Am.  Rep.  694  ; 

Doty  V.  Gorham,  32  Mass.  (5 
Pick.)  487,  490;  s.c.  16  Am. 
Dec.  417 ; 

Ellis  V.  Paige,  18  Mass.  (1  Pick.) 
43,  49 ; 

Martin  v.  Roe,  7  El.  &  B.  237 ; 
s.c.  90  Eng.  C.  L.  336. 

See :  Whiting  v.  Brastow,  31 
Mass.  (4  Pick.)  310,  311. 

Exception  to  the  rule. — There  is 
another  class  of  cases  which 
forms  an  exception  to  the  gen- 
eral rule.  Where  a  lease  was 
given  by  an  agent  without  suf- 
ficient authority  during  the 
absence  of  the  owner,  and  was 
terminated  by  the  owner  on  his 
return  from  abroad,  it  was  de- 
cided by  this  court  that  the  les- 
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lasts  ;  ^  as  where  the  lessee  holds  over  by  the  consent  of  the 
lessor,^  or  under  a  claim  as  tenant.^  In  some  of  the 
states,  however,  under  the  statute  the  lessee  has  no  right 
to  remove  fixtures  unless  there  is  a  contract  that  the 
fixtures  are  not  to  partake  of  the  realty,*  and  in  all  the 
states  the  lessee  has  no  right  to  remove  the  fixtures  after 
he  has  surrendered  the  possession  of  the  demised  premises 
to  the  lessor  ;  ^  except,  indeed,  in  those  cases  where  the 
removal  during  the  term  has  been  prevented  by  the  lessor, 
in  which  case  the  lessee  will  be  entitled  to  a  reasonable 
time  after  the  termination  of  the  term  within  which  to 
make  the  removal.^ 

Sec.  1314.  Same— Same— On  renewal  of  lease.— It  seems 
to  be  well  settled  that  where  a  tenant  continues  in  posses- 
sion under  a  new  lease  which  makes  no  reference  to,  and 
no  reservation  of,  the  lessee's  rights  in  the  trade  fixtures 
annexed  during  the  previous  term  and  not  removed 
before  its  expiration,  he  thereby  loses  his  title  in  and  his 


sees  became  tenants  at  suffer- 
ance, and  could  remove  their 
fixtures  within  a  reasonable 
time  after  such  termination. 

Watriss  v.  Cambridge  First  Na- 
tional Bank,  124  Mass.  571,  575 
s.c.  26  Am.  Rep.  694  ; 

Antoni  v.  Belknap,  103  Mass.  193, 
'  Crowie  v.  Hoover,  40  Ind.  49. 
^  Neiswanger  v.  Squier,  73  III.  193 

Mason  v.  Fenn,  13  111.  535  ; 

Bircher  v.  Parker,  40  Mo.  118. 
2  Kerr  v.  Kingsbuiy,  39  Mich.  150 
s.o.  83  Am.  Rep.  363  ; 

Lewis  V.  O.  N.  P.  Co.,  135  N.  Y, 
341  ;  s.c.  36  N.  E.  Rep.  301  ; 

Ex  parte  Hemenway,  3  Low.  C, 
C.  496  ;  S.C.  Fed.  Cas.  No.  6346. 

Where  the  fixtures,  placed  by  the 
tenant  on  leased  premises,  are 
such  as  he  has  a  right  to  re- 
move, his  right  to  remove  the 
same  continues  as  long  as  he 
remains  in  possession. 

Lewis  V.  O.  N.  P.  Co..  135  N.  Y. 
341  ;  s.c.  36  N.  E.  Rep.  301. 
*  West  Coast  Lumber  Co.  v.  Apfleld, 

86  Cal.  335. 
»  Friedlander  v.  Ryder,  30  Neb.  783  ; 
s.c.  47  N.  W.  Rep.  83  ; 

Fitzgerald  v.  Anderson,  81  Wis. 
341 ;  s.c.  51  N.  W.  Rep.  554. 

Eight  to  remove  improvements — Con- 


tract controls. — The  right  of  a 
tenant,  or  those  claiming  under 
him,  to  remove  improvements, 
must  be  determined  by  the 
contract  between  the  landlord 
and  the  tenant.  Ordinarily  the 
right  to  remove  fixtures  must 
be  exercised  by  the  tenant  while 
he  is  in  possession,  or  it  will  be 
lost. 

Fitzgerald  v.  Anderson,  81  Wis. 
341  ;  s.c.  51  N.  W.  Rep.  554. 

Same — Lessee  cannot  re-enter  to  re- 
move.— In  the  absence  of  a  pro- 
vision giving  him  that  right, 
the  tenant  cannot  re-enter  and 
remove  his  fixtures  after  he  has 
surrendered  the  possession  to 
the  landlord  ;  and,  unless  there 
is  a  stipulation  in  the  lease  to  the 
contrary,  a  tenant  can  only  re- 
move such  of  his  fixtures  as  can 
be  severed  without  injury  to  the 
premises  or  put  them  in  a  worse 
condition  than  when  he  took 
possession. 

Friedlander  v.   Ryder,   30    Neb. 
783;  s.c.  47  N.  W.  Rep.  83. 
«  Mason  v.  Fenn,  13  111.  535  ; 

Goodman  v.  Hannibal  &  St.  Jo. 
R.  Co.,  45  Mo.  33  ;  s.c.  100  Am. 
Deo.  336  ; 

Bircher  v.  Parker,  40  Mo.  118. 
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right  to  remove  such  fixtures.^  After  the  execution  of 
the  new  lease  the  lessee  is  under  a  new  tenancy  and  not 
under  the  old,  and  the  rights  which  existed  under  the 
former  tenancy,  and  which  were  not  claimed  or  exercised, 
are  abandoned  as  effectually  as  if  the  tenant  had  actually 
removed  from  the  premises,  and,  after  an  interval  of 
time,  had  taken  another  lease  thereof.  A  lease  of 
lands  and  premises  carries  with  it  the  buildings  and 
fixtures  on  the  premises,  and  the  tenant  accepting  a 
lease  of  the  premises,  without  excepting  the  buildings, 
takes  a  lease  of  the  land  with  the  buildings  and  fixtures, 
and  acknowledges  the  title  of  the  landlord  to  both,  and  is 
estopped  from  contradicting  it.^ 

Sec.  1315.  Alterations  by  lessor.— It  is  a  well-established 
doctrine  that  after  the  letting  of  the  premises  the  land- 
lord has  no  right  to  make  such  alterations  as  will  be 
inconsistent  with  the  rights  of  the  lessee.  The  subject  of 
the  lease  must  not  be  so  far  changed  that  the  premises 
will  no  longer  answer  to  the  description  given  in  the 
lease,  when  the  conditions,  situation,  and  purposes  for 
which  used  are  considered.^ 

Sec.  1316.  Improvements  by  tenant.— In  the  absence  of 
an  express  condition  in  the  lease  giving  the  power,  a 
lessee  for  years  who  makes  improvements  upon  the 
demised  premises  will  not  be  entitled  to  remove  them  at 
the  expiration  of  his  term,  and  they  become  the  property , 
of  the  owner  of  the  fee,*  and  the  lessee  will  not  be  entitled 
to  be  reimbursed  therefor  on  the  expiration  of  his  term, 
even  though  he  erroneously  supposed  he  was  to  have  the 

'  Merritt  v.  Judd,  14  Cal.  59  ,  150  ;  s.c.  33  Am.  Rep.  362,  363, 

Watriss  v.  Cambridge  First  Na-  364. 

tionalBank,  124  Mass.  571 ;  s.c.  See  :  Ante,  %  137. 

7  Cent.  L.  J.  206  ;  26  Am.  Rep.  '  Brande  v.  Grace,  154  Mass.  210  ; 

694  ;  s.c.  31  N.  E.  Rep.  688. 

Loughran  v.  Ross,  45  N.  Y.  792  ;  *  Gudgell  v.  Duvall,  4  J.  J.  Marsh. 

s.c.  6  Am.  Rep.  173.  (Ky.)  229  ; 

2  Loughran  v.  Ross,  45  N.  Y.  792  ;  Mayor,  etc.,  of  New  York  v.  Ex- 

s.c.  6  Am.  Rep.  173.  change  Firelns.  Co.,  3  Abb.  Ct. 

In  Michigan  the  general  doctrine  App.  Dec.  (N.  Y.)  261  ;  s.c.  34 

as  above  stated  does  not  prevail.  Hovir.  (N.  Y.)  Pr.  103  ; 

Judge    COOLEY,    writing    the  Wilson  v.  Scruggs.  7  Lea  (Tenn.) 

opinion  of  the  court,  enters  a  685  ;               .  ,,  ^   ^  r,    .,.« 

vigorous  protest  in  the  case  ef  Gay  v.  Jophn,  4  McC.  C.  C,  459  ; 

Kerr  v.   Kingsbury,  39  Mich.  s.c.  13  Fed.  Rep.  650. 
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premises  for  the  term  of  his  lessor's  life,^  or  is  evicted  hy 
one  claiming  by  a  title  superior  to  the  landlord,  who 
obtains  the  benefit  of  the  improvements  by  way  of  set-off 
against  a  claim  for  mesne  profits.^ 

Sec.  1317.  Repairs— By  lessor— Common-law  doctrine.- 
At  common  law  there  is  no  warranty  on  the  part  of  the 
lessor  that  the  premises  are  in  proper  repair  or  fit  for  the 
purpose  for  which  leased  ;  consequently,  in  the  absence 
either  of  a  statute  or  a  specific  covenant,  there  is  no 
obligation  on  the  part  of  the  lessor  to  repair  the  property 


1  Dunn  V.  Bagby,  88  N.  C.  91. 
^  Lanigan  v.  Kille,  97  Pa.  St.  130  ; 
s.c.  39  Am.  Rep.  797. 

Eviction — Measure  of  damages — Im- 
provements by  tenant. — It  is  the 
well-settled  law  that  the  meas- 
ure of  damages  for  the  breach 
of  an  express  covenant  for  quiet 
enjoyment  is  the  value  of  the 
property  at  the  time  of  eviction. 

See :  Mack  v.  Patcbin,  42  N.  Y. 
167  ;  s.c.  1  Am.  Rep.  506  ; 

Lanigan  v.  KUle,  97  Pa.  St.  130  ; 
s.c.  39  Am.  Rep.  797  ; 

Look  V.  Purge,  19  C.  B.  N.  S.  (19 
J.  Scott  N.  8.)  96  ;  s.c.  115  Eng. 
C.  L.  94  ; 

Rolph  V.  Crouch,  L.  R.  3  Ex.  44  ; 

Williams  v.  Burrell,  1  Man.  Gr. 
&  S.  (1  C.  B.)  403  ;  s.c.  50  Eng. 
O.  L.  401  ; 

Flureauv.  Thornhill,2W.B1.178. 

Same — New  York  doctrine — Mack  v. 
PatoMn. — In  Mack  v.  Patchin, 
43  N.  Y.  167 ;  s.c.  1  Am.  Rep. 
506,  Chief  Justice  Earl  said 
that "  in  an  action  by  the  lessee 
against  the  lessor  for  breach  of 
covenant  for  quiet  enjoyment, 
the  lessee  can  ordinarily  re- 
cover only  such  rent  as  he  has 
advanced,  and  such  mesne 
profits  as  he  is  liable  to  pay 
over ;  and  in  case  where  the 
lessor  is  sued  for  a  breach  of 
contract  to  give  a  lease  or  to 
give  possession,  ordinarily  the 
lessee  can  recover  only  nominal 
damages  and  some  incidental 
expenses,  but  nothing  for  the 
value  of  his  lease.  These  rules, 
however  much  they  may  be 
criticised,  must  be  regarded  as 
settled  in  this  state."  The 
learned  chief  justice  then  pro- 


ceeds to  say,  that  "  at  an  early 
day,  in  England  and  in  this 
country,  certain  cases  were  de- 
clared to  be  exceptions  to  these 
rules,  or,  more  properly  speak- 
ing, not  to  be  within  them  :  as 
if  the  vendor  is  guilty  of  fraud, 
or  can  convey,  but  will  not, 
either  from  perverseness  or  to 
secure  a  better  bargain  ;  or  if 
he  has  covenanted  to  convey 
when  he  knew  he  had  no  au- 
thority to  contract  to  convey ; 
or  where  it  is  in  his  power  to 
remedy  a  defect  in  the  title  and 
he  refuses  or  neglects  to  do  so  ; 
or  when  he  refuses  to  incur  ex- 
penses which  would  enable  him 
to  fulfill  his  contract ;  in  all 
these  cases,  the  vendor  or  lessor 
is  liable  to  the  vendee  or  lessee 
for  the  loss  of  the  bargain, 
under  rules  analogous  to  those 
applied  in  the  sale  of  personal 
property." 
Same — Pennsylvania  doctrine — lani- 
gan V.  Kille. — It  is  said  in  Lani- 
gan V.  Kille,  97  Pa.  St.  130  ;  s.c. 
39  Am.  Rep.  797,  that  the  lia- 
bility of  a  lessor  under  the  ixn- 
plied  covenant  for  quiet  enjoy- 
ment, for  improvements  made 
upon  the  demised  premises  by 
the  lessee,  may  depend  upon 
circumstances.  A  tenant  who 
upon  his  own  motion,  and  for 
his  own  purposes,  erects  a  build- 
ing or  other  improvement  upon 
a  leasehold,  certainly  cannot 
recover  the  value  thereof  from 
the  lessor  in  event  of  an '  evic- 
tion. In  such  case,  the  rule  of 
caveat  emptor  would  apply : 
it  was  his  own  folly  to  build 
upon  another's  land. 
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or  to  keep  it  in  repair.  ^  The  lessee  takes  the  premises  on 
the  principle  of  caveat  emptor,  and  in  the  absence  of  any 
fraud  on  the  part  of  the  lessor,  takes  them  in  the  actual 
condition  in  which  he  finds  them  for  better  or  for  worse. 
Any  subsequent  promise  to  repair  made  by  the  lessor 
after  the  lease  is  entered  into  is  a  mere  nudum  pactum, 
and  not  enforcible  against  the  lessor.^  While  it  is  gen- 
erally true  with  respect  to  gratuitous  contracts  that  for 
nonfeasance  no  action  will  lie,  yet  for  misfeasance  an 
action  on  the  case  may  be  maintained,  inasmuch  as  "  the 
confidence  induced  by  undertaking  any  service  for  another 
is  sufficient  legal  consideration  to  create  a  duty  in  the 
observance  of  it,"  ^  for  a  distinction  exists  between  non- 
feasance and  misfeasance — between  a  total  omission  to 
do  and  culpable  negligence  in  the  execution  of  a  duty. 
If  a  party  makes  and  creates  an  engagement  and  actually 
enters  upon  the  execution  of  the  business  and  does  it 
amiss,  through  the  want  of  due  care,  by  which  damages 
ensue  to  the  other  party,  an  action  will  lie  for  mis- 
feasance.* 

Sec.  1318.  Same— Same— Statutory  variance  of  the  com- 
mon-law rule.— The  common-law  rule  as  to  the  liability 
of  the  lessor  to  make  repairs,  as  above  laid  down,  has 

'  PurceU  V.  EngUsh,  86  Ind.  84 ;  s.c.  77  Am.  Dec.  329  ; 

16  Cent.  L.  J.  330  ;  Gill  v.  Middleton,  105  Mass.  477  ; 

Gregor  v.  Cady,  83  Me.  131  ;  s.c.  s.c.  7  Am.  Kep.  548  ; 

19  Atl.  Rep.  108  ;  1  Ball.  An.  R.  Douke  v.  Genin,  45  N.  Y.  119  ; 

Prop.,  §  379  ;  s.c.  37  How.  (N.  Y.)  Pr.  5. 

Scott  V.  Simons,  54  N.  H.  426 ;  ^  Gregor  v.  Cady,  82  Me.   131 ;  s.c. 

Witty  V.  Matthews,  52  N.  Y.  513  ;  19  Atl.  Rep.  108  ;  1  Ball.  An. 

Mumford  v.  Brown,  6  Cow.   (N.  R.  Prop.,  §  379  ; 

Y.)  475  ;  s.c.  16  Am.  Dec.  440  ;  Coggs  v.  Bernard,  1  Ld.  Raym. 

Kastor    v.   Newhouse,   4    E.    D.  909  ;  s.c.  1  Smith's  Lead.  Cas. 

Smith  (N.  Y.)  20  ;  (9th  Am.  ed.)  354. 

Moore  v.  Weber.  71  Pa.  St.  439  ;  ■>  Gregor  v.  Cady,  83  Me.  131 ;  s.c. 

S.C.  10  Am.  Rep.  708 ;  19  Atl.  Rep.  108  ;  1  Ball.  An. 

Walz  V.  Rhodes  (Pa.),  1  W.  N.  C.  R.  Prop.,  §  379 ; 

49  •  Thome  v.  Deas,  4  John.  (N.  Y.) 

Perez  v.  Raybaud,  76  Tex.  191 ;  84,  96,  99  ; 

S.C.  13  S.  W.  Rep.  177  ;  7  L.  R.  Balfe  v.  West,  13  C.  B.  (4  J.  Scott) 

A  620  466  ;  s.c.  76  Eng.  C.  L.  465  ; 

'  Purcellu.  English,  86  Ind.  34  ;  s.c.  Elsee  v.  Gatward.  5  Durnf.  &  E. 

16  Cent.  L  J.  330  ;  (5  T.  R.)  143,  149   150  ; 

Gregor  v.  Cady,  83  Me.  131 ;  s.c.  Wilson  v.  Brett,  11  Mees.  &  W. 

19  Atl.  Rep.  108  ;  1  Ball.  An.  R.  113,  115  ;  s.c   16  Am.  Jur.  261 ; 

Prop  ,  §  379  ;  3  Kent  Com.  (13th  ed.)  570. 
Libby  v.  Tolford,  48  Me.  316  ;  s.c. 
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been  varied  by  statute  in  many  of  the  states.  Thus  in 
California,  under  the  statute,  the  landlord  is  bound 
to  repair  only  upon  notice  of  the  tenant,  and  upon 
failure  to  do  so  the  limit  of  his  liability  is  the  right  of 
the  lessee  to  terminate  the  lease,  or  to  make  the  repairs 
to  the  extent  of  one  month's  rent  and  deduct  the  cost 
thereof  from  the  rent ;  ^  in  Connecticut  the  lessee  is 
excused  from  the  payment  of  rent  while  the  demised 
premises  remain  so  out  of  repair  as  to  be  untenantable, 
where  they  have  become  so  without  his  fault ;  ^  in  Georgia 
the  lessor  is  required  to  keep  the  premises  in  proper 
repair  for  the  purposes  for  which  they  were  rented,  but 
will  be  entitled  to  notice  unless  he  is  in  a  position  to  know 
the  condition  of  the  premises  as  well  as  the  lessee,  but, 
whatever  may  be  his  position,  if  he  has  actual  knowledge 
of  the  defects,  the  obligation  attaches  without  notice  ;  ^ 
and  in  Louisiana  the  lessor  is  required  to  make  those 
repairs  which  accident  may  render  necessary  during  the 
term,  and  if  he  fails  to  do  so  on  notice  the  lessee  may 
make  them  and  deduct  a  reasonable  price  therefor  from 
the  rent.^  The  same  rule  applies  in  Indiana,  where 
the  lessor  has  agreed  to  make  repairs  and  refuses  or  fails 
to  do  so.^ 

Sec.  1319.  Same— Same— May  make  repairs  to  prevent 
ruin.— Although  the  lessor  is  not  required  to  make 
repairs,  except  by  statutory  requirements  or  special 
contract,*  yet,  in  the  absence  of  provisions  in  the  lease  to 
the  contrary,  the  lessor  has  the  right  to  make  such 
repairs  as  are  necessary  to  keep  the  premises  from  falling 
into  a  ruinous  condition,  and  the  lessee  must  suffer  the 
lessor  to  re-enter  for  the  purpose  of  making  such  repairs,'^ 

'  Tatum  V.  Thompson,  86  Cal.  303  ;  204  ; 

s.c.  34  Pac.  Rep.  1009.  Ga.  Code  1883,  §  2084. 

See  :  Green  v.  Redding,  93  Cal.  ^  See  :  Talley  v.  Alexander,  10  La. 

548  ;  s.o.  28  Pac.  Rep.  599.  An.  627  ; 

The  tenant  should  give  notice  under  Hennen  v.  Hayden,   5  La.   An. 

this  statute  before  abandoning  713. 

the  premises.  "^  Hendry  •«.   Squier,   126  Ind.   19; 

Green  v.  Redding,  93  Cal.  548  ;  s.c.  25  N.  E.  Rep.  830  ;  9  L.  R. 

s.c.  28  Pac.  Rep.  599.  A.  798. 

'Conn.   Rev.   Gen.   Stat.,    tit.    18,  '  See:  Ante,  %lSi8. 

chap.  6,  pt.  1,  S  16,  p.  354.  '  Dwrye  v.  Carroll,  86  Cal.  298  ;  s.c. 

'  White    V.   Montgomery,    58  Ga.  34  Pac.  Rep.  1015  ; 
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except  in  those  cases  where  the  premises  are  destroyed 
by  fire,  in  which  case  it  seems  the  lessor  will  not  have 
the  right  of  entry  to  rebuild  without  the  lessee's  assent.^ 


Sec.  1320.  Same— Same— Liability  for  damage  on  repair- 
ing.—A  lessor  is  not  bound  to  repair  the  premises  ;  ^  but 
where  he  attempts  to  make  such  repairs  he  is  bound  to 
use  proper  precautions,  and  if  he  fails  to  do  so  will  be 
liable  to  the  lessee  for  any  damages  the  latter  may 
sustain.^  Thus  where  the  lessor,  in  repairing  the  roof  on 
a  leased  building,  made  the  contract  with  the  builder  to 
put  on  a  new  roof  for  an  agreed  sum,  but  did  not  bind 
the  builder  in  such  contract  to  use  proper  precautions  to 
protect  the  lessee  from  the  weather,  and  through  the 
negligence  of  the  contractor  in  leaving  the  roof  uncovered 
over  night  the  lessee's  goods  were  damaged  by  rain,  the 
lessor  was  held  responsible  therefor.*  But  the  lessor 
will  not  be  liable  for  the  negligence  of  a  contractor 
whom  he  has  employed  to  do  a  legal  and  proper  act 
which,  if  properly  done,  would  not  result  in  injury  to  any 
one.^     This  is  on  the  well- recognized  principle   that  a 


City  of  St.  Louis  v.  Kamie,  3  Mo.  R.  Prop.,  §  379. 

App.  66  ;  ■*  Sulzbacher  v.  Dickie,  6  Daly  (N. 

Sulzbacher  v.  Dickie,  6  Daly  (N.  Y.)  469  ;  s.c.  51  How.  (N.  Y.) 

Y.)  469 ;  s.c.  51  How.  (N.  Y.)  Pr.  500. 

Pr.  500.  '  Lawrence  v.  Shipman,  39  Conn, 

Ee-entry    by  lessor    to   repair. — In  586  ; 

the  absence  of  an  agreement  Wood    v.     Independent    School 

to  the  contrary,  the  landlord,  District  of  Mitchell,   44  Iowa 

after  the  delivery  of  possession  37  ; 

to  his  tenant,   has  the  right,  Sohweickhardt  v.  St  Louis,  3  Mo. 

and  it  is  made  his  duty,  to  re-  App.  571,  579,  580  ; 

enter  for  the  purpose  of  repair-  McClafferty  v.   Spuyten  Duyvil, 

ing     any     dilapidations      not  etc.,  61  N.  Y.  178 ;  s.c.  19  Am. 

occasioned    by    the    ordinary  Rep.  367 ; 

negligence  of  the  tenant  which  Earl    v.   Beadleston,    43  N.    Y. 

rendered    the  leased    building  Super.  Ct.  Rep.  394 ; 

untenantable,   and    which  oc-  Ryder  v.  Thomas,  13  Hun  (N.  Y.) 

curred  after  the  beginning  of  396; 

the  term  Sweet  v.  Gloversville,  13  Hun  (N. 

Dwyer  1;.  Carroll,   86  Cal.    398;  Y.)  303  ; 

s  c  34  Pac  Rep.  1015.  Erie  v.  Caulkms,  85  Pa.  St.  347  ; 

'  Hoeveler  V.  Fleming  (Pa.),  8  W.  s.c.  37  Am.  Rep.  643  ; 

M  c  65  Milligan  v.   Wedge,    13    Ad.   & 

=  See :'  Ante:%%  1318,  1319.  EI.  (13  Q- B.)  737  ;  s.c.  40  Eng. 

^Mumby  w.  Bowden,  35Fla.  454;  C.   L.   366:    4    Perry  &    Day. 

Gregor  v.  Cady,  83  Me.  131 ;  s.c.  714. 

19  Atl.  Rep.  108  ;  1  Ball.  An. 
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person  or  corporation  is  not  ordinarily  liable  for  the  acts 
or  the  negligence  of  a  contractor.^ 

Sec.  1321.  Same— Same— Damages  resulting  from  defective 
premises.— Where  an  agent  having  complete  control  of  a 
house  belonging  to  an  absent  principal  lets  it  in  a  danger- 
ous condition,  promising  at  the  time  to  repair  it,  but 
fails  to  do  so,  and  a  third  person  is  injured  by  an  accident 
caused  by  want  of  such  repair,  such  agent,  as  well  as  the 
owner,  will  be  responsible  to  the  injured  person. ^  The 
owner  is  responsible  on  the  ground  that  the  principal  is 
liable  for  the  acts  or  the  negligence  of  his  servant  or 
agent,  while  legitimately  engaged  about  his  master's 
business.^    In  such  a  case  the  owner  of  the  premises  will 


•  See :    Lawrence  v.   Shipman,    39 

Conn.  586  ; 
Robinson  v.  Webb,  11  Bush  (Ky.) 

464; 
Wright  v.   Holbrook,  53  N.   H. 

120  ;    s.o.    13     Am.    Rep.    12, 

denying  Bush  v.  Steinman,  i 

Bos.  &  P.   404,   and  question- 
ing Stone  V.  Cheshire,  etc.,  19 

N.   H.  427 ;  s.c.   51  Am.  Deo. 

193  * 
King  V.  N.  Y.  Cent.  &  H.  R.  Co., 

66  N.  Y.  181  ;  s.c.  23  Am.  Rep. 

37; 
McCafferty  v.  Spuyten  Duyvil  & 

P.  M.  R.  Co.,  61  N.  Y.  178;  s.c. 

19  Am.  Rep.  267  ;  48  How.  (N. 

Y.)  Pr.  44 ; 
Gilbert  v.  Beach,  16  N.  Y.  608  ; 

s.c.  5  Bosw.  (N.  Y.)  445  ; 
Kelley  v.  Mayor,  11  N.  Y.  432  ; 
Pack  V.  Mayor,  8  N.  Y.  222  ; 
Blake  v.  Ferris,  1  N.  Y.  48 ;  s.c. 

55  Am.  Dec.  304  ; 
Earl   V.    Beadleston,    43    N.    Y. 

Super.  Ct.  Rep.  294  ; 
Gardner  v.    Bennett,   38  N.   Y. 

Super.  Ct.  Rep.  197  ; 
Clare tJ.  National,  etc.,  14  Abb.  (N. 

Y.)    Pr.    N.    S.    326  ;    s.c.    36 

Super.  Ct.  Rep.  261 ; 
Benedict  v.  Martin,  36  Barb.  (N. 

Y.)  288  ; 
Potter  V.  Seymour,  4  Bosw.  140  ; 
Gent  V.  Mayor,  6  Seld.  Notes  (N. 

Y.)68; 
Torpy  V.  Grand  Trunk  R.  Co.,  20 

Up.  Can.  Q.  B.  446  ; 
Woodhill  V.   Great   Western  R. 

Co.,4C.  P.  449; 


Johnston  v.  Hastie,  30  Q.  B.  333  ; 
Browne  v.  Brookville,  etc.,  30  Q. 

B.  303. 

'  See  :  Grady  v.  Wolsner.  46  Ala. 

381 ;  s.c.  7  Am.  Rep.  593  : 
Baird  v.  Shipman,  130  III.  16  ;  s.c. 

23  N.  E.  Rep.  348 ;  7  L.  R.  A. 

128  ;  30  Cent.  L.  J.  299  ; 
Helwig  V.  Jordan,  53  Ind.  21 ; 
Camel  V.  Portland  Sugar  Co.,  63 

Me.  553  ;  s.c.  16  Am.  Rep.  503  ; 
Osborne  ■;;.   Morgan,   130    Mass. 

103  ;  s.c.  39  Am.  Rep.  437  ; 
Bellu.  Josselyn,  69  Mass.  (3  Gray) 

309 ;  s.c.  63  Am.  Dec.  741 ; 
Lottman  v.  Barnett,  63  Mo.  159  ; 
Harriman  v.  Stowe,  57  Mo.  93  ; 
Martin  v.  Benoist,  30  Mo.  App. 

363; 
Smith  V.  Elliott,  9  Pa.  St.  345  ; 
Tod  V.  Flight,  9  C.  B.  N.  S.  (9  J. 

Scott  N.  S.)  377  ;  s.c.  99  Eng. 

C.  L.  377; 

Rich  V.  Basterfield,  4  Man.  Gr.  & 
8.  (4  C.  B.)  788 ;  s.c.  56  Eng. 
C.  L.  782. 
'  See  :  Phelonv.  Stiles,  43  Conn.  426; 

Lawrence  v.  Shipman,  39  Conn. 
586; 

Pittsburg,  etc.,  R.  R.  Co.  v.  Theo- 
bald, 51  Ind.  246  ; 

Robinson  v.  Webb,  11  Bush  (Ky.) 
464,  465 ; 

Levi  V.  Brooks,  131  Mass.  501 ; 

Wright  v.  Holbrook,.  52  N.  H. 
120  ;  s.c.  13  Am.  Rep.  13, 
denying  Bush  v.-  Steinman,  1 
Bos.  &  P.  404,  and  questioning 
Stone  V.  Cheshire,  etc.,  19  N. 
H.  427  ;  s.c.  51  Am.  Dec.  193  ; 
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be  liable  for  constructive  negligence,  or,  to  speak  more 
exactly",  on  the  principle  of  respondeat  superior,  and  for 
that  reason  must  be  held,  in  the  language  of  Lord 
Kenyon,  ' '  to  make  a  compensation  for  the  damage 
consequential  for  the  employing  of  an  unskillful  or  neg- 
ligent servant."  ^  The  agent  is  held  personally  liable  for 
the  damages  on  the  common-law  principle  requiring  him 
to  so  manage  and  supervise  the  property  entrusted  to  his 
care  that  others,  in  the  use  of  ordinary  care,  will  not  suffer 
in  life,  limb,  or  property ..^  It  has  been  said  that  it  is  not 
his  contract  with  the  principal  which  exposes  him  or 
protects  him  from  liability  to  third  persons,  but  his 
common-law  obligation  to  so  use  that  which  he  controls 
as  not  to  injure  another.  That  obligation  is  neither 
increased  nor  diminished  by  his  entrance  upon  the  duties 
of  agency  ;  nor  can  its  breach  be  excused  by  the  plea  that 
his  principal  is  chargeable.^  It  is  not  the  not  doing  of 
that  which  is  imposed  upon  the  agent  merely  by  virtue 


Cohen  v.  Dry  Dock,  East  Broad- 
way & B.  R.  Co.,  69  N.  Y.  170  ; 

s.o.  15  Alb.  L.  J.  289,  aflf'g  40 

N.  Y.  Super.  Ct.  Kep.  368 ; 
King  V.  N.  Y.  Cent.  &  H.  R.  Co., 

66  N.  Y.  181  ;  s.c.  23  Am.  Rep. 

37,  rev'g  4  Hun  769  ; 
Rounds  V.  Delaware,  L.  &  W.  R. 

Co.,  64  N.  Y.  129  ;  s.c.  21  Am. 

Rep.  597.  aff'g  3  Hun  (N.  Y.) 

329  ;  5  N.  Y.  Suprem.  Ct.  Rep. 

475; 
Shea  V.   Sixth  Ave.  R.   Co.,   62 

N.   Y.   180  ;  s.c.   20  Am.  Rep. 

480,  afE'g  5  Daly  (N.  Y.)  221  ; 
McCafferty  ■;;.  Spuyten  Duyvil  & 

P.  M.  R.  Co.,  61N.Y.  178:  s.c. 

19  Am.  Rep.  267 ;  48  How.  (N. 

Y.)  Pr.  44 ; 
Weed  V.  Panama R.  Co.,  17N.  Y. 

362  ;  s.c.  72  Am.  Deo.  474  ; 
Gilbert  v.  Beach,  16  N.  Y.  608  ; 

s.c.  5  Bosw.  (N.  Y.)  445 ; 
Blake  v.  Ferris,  5  N.  Y.  48  ;  s.c. 

55  Am.  Dec.  304  ; 
Earl    V.    Beadleston,    42  N.   Y. 

Super.  Ct.  Rep.  294 ; 
Gardner  v.   Bennett,   38    N.   Y. 

Super.  Ct.  Rep.  294 ; 
Clare?'.  National,  etc.,   14  Abb. 

(N.  Y.)  Pr.  N.  S.  326 ; 
Potter  V.  Seymour,  4  Bosw.  (N. 

Y.)  140 ; 


Philadelphia  &R.  R.  Co.?;.  Derby, 

55  U.  S.  (14  How.)  468,   460  ; 

bk.  14  L.  ed.  502  ; 
Williamson  v.  Grand  Trunk  R. 

Co.,  17  Up.  Can.  C.  P.  615  ; 
Curtis  V.  Grand  Trunk  R.  Co.,  12 

Up.  Can.  C.  P.  89  ; 
Torpy  V.  Grand  Trunk  R.  Co.,  20 

Up.  Can.  Q.  B.  446  ; 
Woodhill  V.    Great  Western  R. 

Co.,  4C.  P.  449; 
Goslin  V.  Agricultural  Hall  Co., 

1  C.  P.  Div.   482  ;  s.c.  17  Moak 

Eng.  Rep.  367  ; 
Johnston  v.  Hastie,  30  Q.  B.  233  ; 
Browne  v.  Brookville,  etc. ,  20  Q. 

B.  202  ; 
Swabey  v.  Palmer,  Hav.  P.  E.  I. 

202. 
'  McManus  v.  Crickett,  1  East  106, 

108  ;  s.o.  5  Rev.  Rep.  518,  519. 
■'  Baird  v.  Shipman,  130  111.  16  ;  s.c. 

23  N.  E.  Rep.  348  ;  7  L.  R.  A. 

128  ;  30  Cent.  L.  J.  299. 
See  :  Phelps  v.   Wait,  30  N.  Y. 

78; 
Suydam  v.  Moore,  8  Barb.  (N.  Y.) 

358. 
'  Baird  v.  Shipman,  130  111.  16  ;  s.c. 

23  N.  E.  Rep.  348  ;  7  L.  R.  A. 

138  ;  30  Cent.  L.  J.  299 ; 
Delaney  v.  Rochereau,  34  La.  An. 

1133  ;  s.c.  44  Am.  Rep.  456. 


1196 


DEFECTS— LESSEE'S  LIABILITY. 


[Book  III. 


of  his  relation  as  such,  but  of  that  which  is  imposed  upon 
him  by  law,  as  a  responsible  individual  in  common  with 
other  members  of  society.^ 

Sec.  1322.  Same— Same— Liability  to  tenant  for  failure  to 
make  repairs.— In  the  absence  of  an  express  covenant  to 
that  effect  a  lessor  is  not  bound  to  keep  the  leased  prem- 
ises in  repair,  nor  is  he  responsible  in  damages  to  his 
lessee  for  injuries  resulting  to  the  latter  from  the  non- 
repair of  the  leased  premises.  In  the  absence  of  con- 
tractual obligation,  the  lessor  as  regards  his  lessee  is 
only  liable  for  acts  of  misfeasance,  not  of  nonfeasance.^ 
If  the  lessor  is  not  bound  to  repair  unless  upon  covenant 
so  to  do,  it  must  logically  follow  that  any  injuries  arising 
from  a  failure  on  his  part  to  repair  can  give  no  cause  of 
action  to  the  lessee,  whether  resulting  to  the  lessee's 
goods  or  to  his  person.  If  the  lessor  owes  no  duty  to  his 
lessee  in  this  regard,  then  certainly  negligence  cannot  be 
imputed  to  him,  for  negligence  can  only  spring  from  un- 


'  Bell  V.  Josselyn,  69  Mass.  (3  Gray) 

300,  309  ;  s.c.  68  Am.  Dec.  741; 
Lottman  v.  Barnett,  62  Mo.  159 ; 
Harriman  v.  Stowe,  57  Mo.  93  ; 
Martin  v.  Benoist,  20  Mo.  App. 

263; 
Mechem  on  Agency,  §  572. 
»  Ward  V.  Fagin,  101  Mo.  669  ;  s.c. 

20  Am.  St.  Rep.  650,  669  ;  14  S. 

W.  Eep.  738  ;  10  L.  R.  A.  147  ; 
Kline  i).  McLain,  33  W.  Va.  32  ; 

s.c.  10  S.  E.  Eep.  11  ;  5  L.  R. 

A.  400. 
See  :  Brewster  v.  De  Fremery,  33 

Cal.  341 ; 
Estep  V.  Estep,  22  Ind.  114 ; 
Peterson  v.  Smart,  70  Mo.  38  ; 
Morse  v.   Maddox,   17  Mo.   569, 

573  ■ 
Val?;.'Weld,  17  Mo.  232; 
Witty  V.  Matthews,  52  N.  Y.  512  ; 
Doupev.  Oenin,  35  N.  Y.  119  ;  s.c. 

6  Am.  Rep.  47 ; 
Sully  V.  Schmidt,  31  N.  Y.  S.  R. 

443; 
Kahn  v.  Lovez,  3  Oreg.  206  ; 
Moore  v.  Weber,  71  Pa.   St.  429  ; 

s.c.  10  Am.  Rep.  708  ; 
CantreU  v.  Fowler,  32  S.  C.  589  ; 

s.c.  10  S.  E.  Rep.  934  ; 
Bishop  V.  Bedford  Charity,  1  EI. 

&  El.  697  ;  s.c.  102  Eng.  C.  L. 


697; 

Payne??.  Rogers,  2  H.  Bl.  349; 
s.c.  3  Rev.  Rep.  415  ; 

Arden  v.  PuUen,  10  Mees.  &  W. 
321; 

Leslie  v.  Pounds,  4  Taunt.  649  ; 
s.c.  13  Rev.  Eep.  718. 

Cases  criticised. — In  Ward  v. 
Fagin,  supra,  the  court  say  the 
cases  of  Toole  v.  Beckett,  67 
Me.  544,  and  Looney  v.  McLean, 
129  Mass.  33,  are  not  in  har- 
mony with  well-considered 
cases  elsewhere,  and  the  prin- 
ciple announced  in  those  cases 
has  been  repudiated. 

A  lessee  of  a  store-room  cannot  re- 
cover in  an  action  of  assumpsit 
against  his  lessor  for  damages 
sustained  by  reason  of  the 
failure  of  said  lessor  to  repair 
damages  to  said  building 
caused  by  unavoidable  acci- 
dent, where  there  is  a  written 
lease  between  said  contracting 
parties,  in  the  absence  of  an 
express  covenant  that  said 
lessor  should  make  such  re- 
pairs. 

Kline  v.  McLean,  43  W.  Va.  32 ; 
s.c.  10  S.  E.  Rep.  U  ;  5  L.  R. 
A.  400. 
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performed  dutj-.^  But  the  rule  is  otherwise  where  by 
the  fraudulent  act  of  the  lessor  the  lease  is  entered  into.^ 
Thus  it  has  been  said  that  a  lessor  is  liable  to  the  lessee 
for  damages  arising  from  the  polhition  of  water  where 
he  conceals  the  fact  of  such  pollution  from  the  lessee.^ 

Sec.  1323.  Same— Same— Liability  to  lessee's  servant  for 
failure  to  make  repairs.— It  follows  as  a  corollary  from  the 
principle  laid  down  in  the  preceding  section  that  the  les- 
sor is  liable  only  when  he  has  contracted  or  is  under 
obligation  to  keep  the  premises  demised  in  repair,  or  has 
been  guilty  of  fraud  or  deceit  which  would  release  the 
lessee  from  his  implied  obligation  to  repair  ;  in  which  case 
he  is  liable  to  the  servant  of  the  lessee  as  well  as  the  lessee 
for  injuries  sustained  by  reason  of  a  failure  to  repair.* 

Sec.  1324.  Same— Same— Liability  to  stranger  for  failure 
to  make  repairs.— The  liability  of  the  lessor  for  injuries  to 
third  persons  in  consequence  of  defects  in  premises 
leased  ceases  w^ith  the  commencement  of  the  lessee's  oc- 
cupation,* unless  he  has  contracted  to  do  the  repairs,  or 

■  Ward  V.  Fagin,  101  Mo.  667  ;  s.c.  In  Texas  it  is  held  that  such  lia- 

20  Am.  St.  Rep.  650 ;  14  S.  W.  biUty  does  not  exist  in  favor  of 

Rep.  738  ;  10  L.  R.  A.  147  ;  a    lessee,  where    there    is    no 

Hallihan  v.  Hannibal  &  St.  Jo.  contract  with  the  lessor  to  re- 

E.  Co.,  71  Mo.  113.  pair,  -and  no  fraud. 

See  :  Brewster  v.  De  Fremery,  33  Perez  v.  Eaybaud,  76  Tex.   191 ; 

Cal.  341 ;  s.c.  13  S.  W.  Rep.  177  ;  7  L.  R. 

Purcell  V.  English,  86  Ind.  34  ;  A.  620. 

s.c.  44  Am.  Rep.  255  ;  ^  Perez  v.   Raybaud,  76  Tex.  191 ; 

Krueger  1;.    Ferrant,    39    Minn.  s.c.  13  S.  W.  Rep.  177  ;  30  Cent. 

385 ;  s.c.  43  Am.  Rep.  223  ;  L.  J.  428  ;  7  L.  R.  A.  620. 

Doupe  V.  Genin,  45  N.  Y.  119 ;  See :  Godley  v.  Hagerty,  20  Pa. 

s.c.  6  Am.  Rep.  47 ;  St.  387  ;  s.c.  59  Am.  Dec.  731. 

Sherwood   v.   Seaman,   2  Bosw.  *  Riley  u  Simpson,  83  Cal.  317  ;  s.c. 

(N.  Y.)  127 ;  23  Pac.  Rep.  393 ;  1  Ball.  An. 

Howard  v.  Doolittle,  3  Duer  (N.  R.  Prop.,  §  277  ; 

Y.)  464 ;  Kalis  v.  Shattuck,   69  Cal.  593  ; 

Cole  V.  McKey,  66  Wis.  500  ;  s.c.  s.c.  58  Am.  Rep.  568  ;  11  Pac. 

29  N.  W.  Rep.  279  ;  Rep.  466  ;                      ^  ,    .„„ 

Humphrey  v.  Wait,  33  Up.  Can.  Jessen  v.  Swelgert,  66  Cal.  182 ; 

C.  P.  580.  s.c.  4  Pac.  Rep.  1188  ; 

^  See  :  Ante,  §  1194.  Anderson  v.  Kryter  (Ind.),  9  Cent. 

=■  Maywood  v.  Logan,  78  Mich.  135  ;  L.  J.  385  ; 

s.c.  18  Am.  St.  Rep.  431 :  43  N.  Mullen  v.  St.  John,  57  N.  Y.  569  ; 

W.  Rep.  1052.  s.c.  15  Am.  Rep.  530  ; 

In  New  York  the  Supreme  Court  Rector  v.  Burkhart,  3  HillfN.  Y.) 

say,  in  the  case  of  Timlin  v.  193  ;                    „  „      -.^  ,ivt  ,t  . 

Standard   Oil  Co.,   126  N.   Y.  Mayor  v.  Corlies,  3  Sandf.  (N.  Y.) 

514;  s.c.  37 N.E.  Rep.  786,  that  301;          .            ,„       .      ^ 

the  same  liability  exists  in  favor  Nelson  v.  Liverpool  Brewmg  Co. , 

of  third  persons. 
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has  let  the  premises  in  a  ruinous  and  improper  condi- 
tion.^ Where  the  premises  are  out  of  repair  at  the  time 
they  are  leased,  in  particulars  which  the  owner  is  bound 
as  against  third  persons  not  to  allow,  the  lessor  and  not 
the  lessee  is  liable  for  any  injuries  sustained  by  a  third 


25  W.  R.  877  ;  s.o.  5  Cent.  L.  J. 
313; 

Cheethan  v.  Hampson,  4  Durnf. 
&  E.  (4  T.  R.)  318  ;  s.o.  3  Rev. 
Rep.  397. 

Compare :  Clancy  v.  Byrne,  56  N. 
Y.  139  ;  s.c.  15  Am.  Rep.  391. 

Failure  of  lessor  to  repair — liable 
for  damages  when — Kalis  v.  Shat- 
tnck. — In  the  case  of  Kalis 
V.  Shattuck,  supra,  the  court 
said  :  "  It  is  well  settled  that  a 
landlord  is  not  liable  for  such 
consequences  unless  (1)  the 
nuisance  occasioning  the  injury 
existed  at  the  time  the  premises 
were  demised  ;  or  (2)  the 
structure  was  in  such  a  condi- 
tion that  it  was  likely  to  be- 
come a  nuisance  in  the  ordinary 
and  reasonable  use  of  the  same 
for  the  purpose  for  which  it 
was  constructed  and  let,  and 
the  landlord  failed  to  repair  it 
(Jessen  v.  Sweigert,  66  Cal.  183  ; 
s.c.  4  Pac.  Rep.  1188 ;  Rector 
V.  Burkhard,  3  Hill  (N.  Y.)193  ; 
Mullen  V.  St.  John,  57  N.  Y. 
569;  s.c.  15  Am.  Rep.  530; 
Wood  on  Nuis.,  §§  295,  676  ; 
Wood  on  L.  &  T.,  918)  ;  or  (3) 
the  landlord  authorized  or  per- 
mitted the  act  which  caused  it 
to  be  a  nuisance  occasioning 
the  injury." 

See  :  Riley  v.  Simpson,   83  Cal. 
317  ;  s.c.  23  Pac.  Rep.  393  ;  1 
Ball.  An.  R.  Prop.,  §277. 
'  Anderson  v.  Kryter  (Ind.),  9  Cent, 
L.  J.  385 ; 

Nelson  v.  Liverpool  Brewing  Co., 
35  W.  R.  877  ;  s.c.  5  Cent.  L.  J. 
312. 

Exceptions  to  general  mle. — In  the 
case  of  Anderson  v.  Kryter, 
supra,  the  court  say  that 
' '  there  seem  to  be  some  ex- 
ceptions to  the  general  rule  as 
well  settled  as  the  rule  itself. 
One  is  that  the  landlord  is  liable 
for  injuries  received  by  third 
persons  to  the  same  extent  that 
he  would  be  if  in  the  actual  oc- 
cupation of  the  premises  him- 


self, when  that  which  caused 
the  injury  was  at  the  time  of 
the  lease  a  nuisance  and  dan- 
gerous, per  se,  and  did  not  be- 
'  come  so  merely  in  consequence 
of  the  manner  in  which  it  was 
used  by  the  tenant." 

Taylor  L.  &  T.  (7th  ed.),  §  175. 

Same — lessee  in  exclusive  possession. 
— "  In  such  cases  it  makes  no 
difference  that  the  tenant  was 
In  exclusive  possession  and  that 
the  landlord  was  not  bound  to 
repair." 

Anderson  v.  Kryter  (Ind.),  9  Cent. 
L.  J.  385. 

See  :  Swords  v.  Edgar,  59  N.  Y. 
28;  s.c.  17  Am.  Rep.  295; 

Shindelbeok  v.  Moon,  32  Ohio  St. 
264 ;  s.c.  17  Am.  L.  Reg.  450. 

Ways  in  which  landlords  become 
liable. — In  the  case  of  Nelson  v. 
Liverpool  Brewing  Co.,  25  W. 
R.  877  ;  s.c.  5  Cent.  L.  J.  312, 
the  court  say  :  "  We  think 
there  are  only  two  ways  in 
which  landlords  or  owners  can 
be  made  liable,  in  the  case  of 
an  injury  to  a  stranger  by  the 
defective  repair  of  premises  let 
to  a  tenant,  the  occupier,  and 
the  occupier  alone  being  prima 
facie  liable  :  first,  in  the  case 
of  a  contract  by  the  landlord 
to  do  repairs,  where  the  tenant 
can  sue  him  for  not  repairing  ; 
secondly,  in  the  case  of  a  mis- 
feasance by  the  landlord,  as, 
for  instance,  where  he  lets 
premises  in  a  ruinous  condi- 
tion. In  either  of  these  cases 
we  think  an  action  would  lie 
against  the  owner." 

See  :  Russell  v.  Shenton,  3  Ad.  & 
E.  N.  S.  (3  Q.  B.)  449 ;  s.c.  43 
Eng.  C.  L.  815  ; 

Payne  v.  Rogers,  3  H.  Bl.  349  ; 
s.o.  3  Rev  Rep.  415  ; 

Pretty  v.  Bickmore,  L.  R.  8  C.  P. 
401  ;  s.c.  31  W.  R.  733  ;  6  Moak 
Eng.  Rep.  182 ; 

Todd  V.  Flight,  9  C.  B.  N.  S.  (9  J. 
Scott  N,  S.)  377  ;  s.c.  9  W.  R. 
145  ;  99  Eng.  C.  L.  377. 
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person  from  such  want  of  repair  ;  ^  unless,  indeed,  the 
tenant's  use  is  what  produces  the  injury.^  But  a  lessor 
is  not  liable  in  respect  to  a  new  nuisance  created  by  the 
tenant  during  his  term.* 

Sec.  1325.  Same— Same— Repairing  of  unhealthy  prem- 
ises.—Eespecting  the  obligation  of  the  landlord  to  repair 
premises  which  are  unhealthy  at  the  time  of  the  demise, 
or  which  became  so  during  the  term,  there  is  a  conflict 
in  the  decisions,  one  class  of  cases  holding  that  the  un- 
healthy condition  of  the  premises  at  the  time  of  renting, 
or  their  becoming  so  during  the  occupancy,  is  a  con- 
structive eviction,  and  is  ground  for  the  release  of  the  les- 
see from  the  payment  of  rent,  thus  indirectly  assert- 
ing that  the  lessor  must  keep  the  premises  in  a  healthy 
condition.*    On  the  other  hand  there  are  some  well-con- 


'  City  of  Chicago  v.  O'Brennan  65, 

m.  160  ; 
Leonard  v.  Storer,  115  Mass.  86  ; 

s.c.  15  Am.  Rep.  76,  78  ; 
McDonough  v.  Oilman,  85  Mass. 

(3  AUen)  264,  267  ;  s.c.  80  Am. 

Dec.  72  ; 
Clancy  v.  Byrne,  56  N.  Y.  129  ; 

s.c.  15  Am.  Rep.  391 ; 
Davenport  v.  Buckman,  16  Abb. 

(N.  Y.)  Pr.  341 ;  s.c.  10  Bosvv. 

(N.  Y.)  20,  aflf'd  37  N.  Y.  568  ; 
Benson  v.  Suarez,  43  Barb.  (N. 

Y.)  409  ;  s.c.  28  How.  (N.  Y.)  Pr. 

511 ;  19  Abb.  (N.  Y.)  Pr.  61  ; 
Moody  V.  Mayor,  43  Barb.  (N.  Y.) 

282;  s.c.  34 How.  (N.Y.)  Pr.  288; 
Pickard  v.  Collins,  23  Barb.  (N. 

Y.)  444,  445  ; 
Bellows  V.  Sackett,  15  Barb.  (N. 

Y.)  96  ; 
Waggoner  v.  Jerniaine,  3   Den. 

(N.  Y.)  306,  explaining  Blunt 

V.  Aiken,  15  Wend.  (N.  Y.)  24  ; 
Robbins  v.  Mount,  33  How.  (N. 

Y.)  524 ;  s.c.  4  Rob.  (N.  Y.)  561; 

33  How.  (N.  Y.)  Pr.  24  ; 
Irvin  V.   Wood,  4    Rob.  (N.  Y.) 

138,  aflf'd  51  N.  Y.  224  ; 
Anderson  v.  Duckie,  1  Rob.  (N. 

Y.)  238  ;  s.c.  36  How.  (N.  Y.) 

Pr.  105  ; 
United    States    v.    Kimmull,    3 

Wash.  L.  Rep.  7;  s.c.  6  Am. 

L.  R.  614  ; 
Nelson  v.  Liverpool  Brewery  Co. , 

2  C.  P.  Div.  311  ;  s.c.  21  Moak 

Eng.  Rep.  308;  46  L.  J.  C.  P.675; 


Todd  V.  Flight,  9  C.  &  B.  N.  S. 

(9  J.  Scott  N.  S.)  377  :  s.c.  L. 

J.  C.  P.  21 ;  99  Eng.  C.  L.  183 ; 
Boyne  v.  Rogers,  3  H.  Bl.  349 ; 

s.c.  3  Rev.  Rep.  415  ; 
Bishop  V.  Trustees,  28  L.  J.  215  ; 
Gwinnell  v.  Earner,  L.  R.  10  C. 

P.    658 :    s.c.   14    Moak    Eng. 

Rep.  493  ; 
Pretty  v.  Bickmore,  L.  R.  8  C.  P. 

401;  s.c.  6  Moak  Eng.  Rep.  183  ; 
Roswell  V.  Prior,  13  Mod.  639  ; 
Rex  V.  Pedley,  3  Nev.  &  M.  637  ; 
Sandford  v.  Clarke,  21  Q.  B.  Div. 

398  ;  s.c.  57  L,  J.  Q.  B.  507. 

2  Pickard  v.  CoUins,  23  Barb.  (N. 

Y.)444; 
Rich  V.  Basterfield,  4  Man.  Gr.  & 

S.  (4  C.  B.)  783  ;  s.c.  56  Eng.  C. 

L.  783,  reversing  s.c.  2  Car.  & 

K.  357  ;  61  Eng.  C.  L.  257. 
See  ;  Bellows  v.  Sackett,  15  Barb. 

(N.  Y.)  96. 

3  Fish  V.  Dodge,  4  Den.  (N,  Y.)  311; 

s.c.  47  Am.  Dec.  254  ; 
Rich  V.  Basterfield,  4  Man,  Gr.  & 

S.  (4  C.  B.)  805  ;  s.c.  56  Eng. 

C.  L.  783  ; 
Rex  V.  Pedley,  3  Nev.  &  M.  637. 
'  See  :  Gilhooley  v.  Washington,  4 

N.  Y.  217,  aff'g  3    Sandf.  (N. 

Y.)  330  ; 
Van  BrackUn  v.  Fonda,  12  John. 

(N.  Y.)  468  ; 
Howard  v.  Hoey,  33  Wend.  (N. 

Y.)  350  ; 
Gallagher    v.  Waring,  9  Wend. 

(N.  Y.)  20 ; 
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sidered  cases  which  hold  the  contrary  doctrine,  with  in- 
cidental limitations  in  many  instances.^  The  general 
rule  in  this  country  is  that  the  fact  that  the  premises 
are  unwholesome  will  not  entitle  the  lessee  to  quit  them 
in  the  following  cases,  to  wit :  (1)  where  he  knew  or  could 
have  known  the  fact,  and  (2)  where  the  lessor  has  not  been 
guilty  of  fraud  or  misrepresentation,  and  is  in  no  wise 
at  fault.  ^  But  it  seems  that  where  certain  defects  exist 
that  are  likely  to  injuriously  affect  the  health  of  the  ten- 
ant or  his  family  it  is  the  landlord's  duty  to  disclose  the 
facts,  and  failing  to  do  so  he  is  liable  to  the  tenant  for  all 
the  damages  resulting  to  the  tenant  which  are  the  im- 
mediate and  proximate  result  of  such  failure."  The  gen- 
eral rule  in  England  and  this  country  may  be  said  to 
be  that  if  the  lessor  erred  or  fraudulently  misdescribed 
premises,  or  they  were  found  or  became  uninhabitable 
by  the  wrongful  act  or  default  of  such  lessor  himself, 
that  the  lessee  will  be  released  from  the  payment  of 
rent.* 


Gray  v.  Cox,  4  Barn.  &  C.  108  ; 

s.c.  10  Eng.  C.  L.  502  ; 
Jones  V.  Bright,  5  Bing.  533  ;  s.c. 

15  Eng.  C.  L.  708  ; 
Cowie  V.  Goodwin,  9  Car.  &  P. 

378  ;  s.c.  38  Eng.  C.  L.  226 ; 
Salisbury  v.  Marshal,  4  Car.  & 

P.  65  ;  s.c.  19  Eng.  C.  L.  409  ; 
Edwards  v.  Hetherington,  7  Dow. 

&  Ry.  117  ; 
Smith  V.  Marrable,  1  Mees.  &  W. 

5; 
Collins  V.  Barrow,  1  Moo.  &  R. 

112; 
Laing  v.  Fidgeon,  6  Taunt.  108  ; 

s.c.  1  Eng.  C.  L.  531  ; 
Pickering  v.   Danson,  4   Taunt. 

779. 
'  Brewster  v.  De  Fremery,  33  Cal. 

341; 
Royce  v.  Guggenheim,  106  Mass. 

201,  202 ;  s.c.  8  Am.  Rep.  322  ; 
Leavitt  v.  Fletcher,  92  Mass.  (10 

Allen)  119,  121 ; 
Elliott  V.  Aiken,  45  N.  H.  36  ; 
Doupe  V.  Genin,  45  N.  Y.   119 ; 

s.c.  6  Am.  Rep.  47  ; 
Cleves  V.  WUloughby,  7  HiU  (N. 

Y.)  83  ; 
Chappell  V.    Gregory,   3i  Beav. 

250; 
Alston  V.  Grant,  3  El.  &  Bl.  128 ; 

s.c.  77  Eng.  C.  L.  127  ; 


Sutton  V.  Temple,  12  Mees.  &  W. 

52; 
Hart  V.  Windsor,  12  Mees.  &  "W. 

68. 
^  See  :  Foster  v.  Peyser,  63  Mass.  (9 

Cush.)  242 ;  s.c.  57  Am.  Dec. 

43; 
Dutton  V.   Gerrish,   63  Mass.   (9 

Cush.)  89. 
'  Minor  v.  Sharon,  112  Mass.  477 ; 
Wallace  v.  Lent,  1  Daly  (N.  Y.) 

481  ;  s.c.  29  How.  (N.  Y.)  Pr. 

289; 
Meeks  v.  Bowerman,  1  Daly  (N. 

Y.)  99,  100  ; 
Eakin  v.  Brown,  1  E.  D.  Smith 

(N.  Y.)  36 ; 
Staples  V.  Anderson,  3  Robt.  (N. 

Y.)  327  ; 
Wilson  V.  Finch,  Hatton  L.  R.  2 

Ex.  Div.  236. 
*  Izon  V.  Gorton,  5  Bing.  N.  C.  501; 

s.c.  85  Eng.  C.  L.  271 ; 
Cowie  V.  Goodwin,  9  Car.  &  P. 

378  ;  s.c.  38  Eng.  C.  L.  226  ; 
Salisbury  v.  Marshall,  4  Car.  & 

P.  65  ;  s.c.  19  Eng.  C.  L.  409  ; 
Edwards    v.     Heatherington,    7 

Dow.  &  Ry.  117  ; 
Shepard  v.  Pybus,  3  Man.  &  G. 

867  ;  s.c.  42  Eng.  C.  L.  452  ; 
Collins  V.  Barrow,  1  Moody  &  R. 

112.  ■^ 
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Sec.  1326.  Same— By  lessee.— In  the  absence  of  any 
stipulation  in  the  lease  it  is  the  duty  of  the  lessee  to 
make  fair  ordinary  and  tenantahle  repairs,  such  as  are 
necessary  to  prevent  waste.^  Where  the  lessee  agrees  to 
make  repairs,  and,  upon  his  failure  to  do  so,  the  landlord 
makes  the  repairs,  he  may  recover  therefor  from  the 
tenant.^  On  the  same  principle,  upon  the  refusal  of  the 
landlord  to  make  repairs  which  he  has  agreed  to  make, 
the  tenant  may  do  so  himself,  and  deduct  the  cost  there- 
of from  the  rent.' 

Sec.  1327.  Same— Same— Liability  in  damages  for  failure 
to  repair.— Where  it  is  the  duty  of  the  lessee  to  make  ten- 
antahle repairs,  if  a  third  person  suffers  damage  through 
a  failure  to  repair  the  premises,  the  tenant  is  prima  facie 
liable  therefor  ;  *  but  this  presumption  may  be  rebutted 


This  conclusion  is  reached  and 
sustained  in  Hart  ■!;.  Windsor, 
12  Mees.  &  W.  63,  after  a  re- 
view of  all  the  prior  cases,  and 
was  adopted  and  followed  in 
Surplice  v.  Farnsworth,  7  Man. 
&  Gr.  576  ;  s.c.  49  Eng.  C.  L. 
584,  and  has  been  followed  in 
this  country  in  Maine,  Massa- 
chusetts, and  New  York. 

See  :  Libbey  v.  Tolford,  48  Me. 
316  ;  s.c.  77  Am.  Dec.  339  ; 

Foster  v.  Peyser,  63  Mass.  (9 
Gush.)  243;  s.c.  57  Am.  Dec. 
43; 

Post  V.  Vetter,  3  E.  D.  Smith  (N. 
Y.)  48  ; 

Gardner  v.  Keteltas,  3  Hill  (N. 
Y.)  330  ;  s.c.  38  Am.   Dec.  637  ; 

Ins.  Co.  V.  Scott,  2  Hilt.  (N.  Y.) 
550. 
'  Scott  V.  Simons,  54  N.  H.  436  ; 

Witty  V.  Matthews,  53  N.  Y.  513  ; 

Mumford  v.  Brown,  6  Cow.  (N. 
Y.)  475  ;  B.C.  16  Am.  Deo.  440  ; 

Kastor  v.  Newhouse,  4  E.  D. 
Smith  (N.  Y.)  30  ; 

Moore  v.  Weber,  71  Pa.  St.  439 ; 
s.c.  10  Am.  Rep.  708  ; 

Walz  V.  Rhodes  (Pa.),  1  W.  N.  C. 
49. 
5  Martinez    v.  Thompson,  80  Tex. 

560  ;  s.c.  16  8.  W.  Rep.  334. 
'Hendry  v.   Squier,  136  Ind.    19; 
s.c.  35  N.  E.  Rep.  830  ;  9  L.  R. 
A.  798. 
*  Gridley  v.   Bloomington,  68    111. 
76 


O'Brennan,    65    lU. 


47  ; 

Chicago    V. 
160; 

Grier  v.  Sampson,  37  Pa.  St.  183  ; 

Bears  v.  Ambler,  9  Pa.  St.  193. 

lessee's  covensmt  to  repair  premises 
bordering  street. — It  seems  that 
where  a  lessee  covenants  to 
make  repairs  in  premises  bor- 
dering on  the  street,  one  pass- 
ing along  such  street  who  sus- 
tains an  injury  because  of  a 
defect  of  grating  in  the  street, 
of  which  defect  neither  the 
lessor  nor  the  lessee  had  any 
knowledge,  the  tenant  will  be 
liable  for  injury  because  he  is 
in  possession  of  the  premises, 
and  their  being  suffered  to  be 
defective. 

Gwinnell  v.  Earner,  L.  R. 
P.  650  ;  s.c.  14  Moak 
Rep.  493 ; 

Pretty  v.  Bickmore,  L.  R. 
P.  401 ;  s.c.  6  Moak  Eng. 
183. 

See :    Stewart    v.    Putnam, 
Mass.  403  ; 

Leonard  v.  Storer,  115  Mass.  86  ; 
s.c.  15  Am.  Rep.  76  ; 

Keely  v.  O'Connor,  106  Penn.  St. 
331  • 

Schult  V.  Harvey,  105  Penn.  St. 
332; 

Cheetham  v.  Hampson,  4  Durnf. 
&  E.  (4  T.  R.)  318. 


IOC. 

Eng. 

8  C. 
Rep. 

127 
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by  evidence.^  This  liability  of  the  lessee  does  not  extend 
to  the  making  of  substantial  repairs  and  permanent  im- 
provements, such  as  putting  on  a  new  roof  and  the 
like  ;  ^  but  if  the  lessee  should  make  such  permanent 
repairs  he  cannot  charge  the  landlord  therewith.^  The 
liability  to  third  persons  has  been  said  in  some  cases  to 
rest  upon  the  fact  whether  the  tenant  has  the  entire 
control  of  the  structure  where  the  injury  is  sustained,  or 
is  but  one  of  several  tenants  having  simply  control  of 
the  part  which  he  occupies.  It  seems  on  principle  that 
if  the  lessor  has  general  charge  of  the  premises,  or  occu- 
pies them  in  connection  with  the  lessee,  he  and  not  the 
lessee  will  be  liable  for  any  injury  occurring  from  a 
part  of  the  premises  not  demised ;  *  and  the  same 
is  true  where  the  defect  is  in  the  original  construction 
of  the  premises.®     But  the  lessee's    obligation  to  re- 


'  Gridleyi).  Bloomington,  68  111.  47; 
Mellen  v.  Morrill,  126  Mass.  545  ; 

s.c.  30  Am.  Rep.  695  ; 
Stewart    v.   Putnam,   126   Mass. 

403; 
Harris  v.  Cohen,  50  Mich.  324 ; 

B.C.  15  N.  W.  Rep.  493  ; 
Fisher  v.  Thirkell,  21  Mich.   1  ; 

s.c.  4  Am.  Rep.  423  ; 
St.  Louis  V.  Kaimie,  2  Mo.  App. 

66; 
Ditchett  V.  Spuyten   Duyvil    & 

P.  M.  R.  Co.,  67  N.  Y.  425  ; 
Irvine  v.  Wood,  51  N.  Y.   224; 

s.c.  10  Am.  Rep.  603  ; 
Kastor    v.   Newhouse,  4    E.   D. 

Smith  (N.  Y.)  20  ; 
Cheetham  v.  Hampson,  4  Durnf. 

&  E.  (4  T.  R.)  318  ;  s.c.  2  Rev. 

Rep.  397  ; 
Bishop  V.  Bedford  Charity,  1  El. 

&  Bl.  097  ;  s.c.  102  Eng.  C.  L. 

697; 
Payne  v.  Rogers,  2  H.  Bl.  849 ; 

s.c.  3  Rev.  Rep.  415  ; 
Hodley  v.  Taylor,  L.  R.   1  C.  P. 

53. 
''  Johnson  v.  Dixon,  1  Daly  (N.  Y.) 

178; 
Long  V.  Fitzsimmons,  1  Watts  & 

S.  (Pa.)  530  ; 
Scheerer  v.  Dickson,  7  Phila.  472  ; 

s.c.  3  Brevrst.  (Pa.)'  276. 
s  Kline  v.  Jacobs,  68  Pa.  St.  57  ; 
Cornell  v.  Vanartsdalen,  4  Pa.  St. 

364; 
Long  V.  Fitzsimmons,  1  Watts  & 


S.  (Pa.)  530. 
■•  Readrtiau  v.  Conway,   126  Mass. 
374; 

Shipley  v.  Fifty  Assoc,  101  Mass. 
251 ;  s.c.  3  Am.  Rep.  846  ;  106 
Mass.  194  ;  8  Am.  Rep.  318  ; 

Milford  V.  Holbrook,  91  Mass.  (9 
Allen)  17 ;  s.c.  85  Am.  Dec. 
735; 

Kirby  v.  Boylston  Market  Assn., 
80  Mass.  (14  Gray)  249  ;  s.c.  74 
Am.  Dec.  682  ; 

Nash  V.  Minneapolis  M.  Co.,  24 
Minn.  501 ;   s.c.  31  Am.  Rep. 
349. 
=■  Stratton  v.  Staples,  59  Me.  94  ; 

Larne  v.  Farren  Hotel  Co.,  116 
Mass  67  • 

Scott  V.  Simons,  54  N.  H.  426  ; 

Durant  v.  Palmer,  29  N.  J.  L. 
(5  Dutch.)  544 ; 

Carson  v.  Oodley,  26  Pa.  St.  Ill  ; 
s.c.  67  Am.  Dec.  404  ; 

Godley  v.  Hagerty,  20  Pa.  St. 
387  ;  s.c.  59  Am.  Dec.  731 : 

King  V.  Pedly,  1  Ad.  &  E.  827. 

The  lessor,  after  having  made 
conveyance,  in  which  he  re- 
served his  rights  as  lessor,  may 
recover,  after  the  expiration  of 
the  term,  damages  which  he 
has  sustained  by  reason  of  the 
lessee's  having  failed  to  make 
repairs  which  the  lease  bound 
him  to  make. 

Payne  v.  James,  42  La.  230 ;  s.c. 
7  So.  Rep.  457. 
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pair  does  not  ordinarily  extend  to  cases  in  which  the 
premises  are  destroyed  by  lightning,  floods,  tempests,  or 
the  public  enemy.  ^ 


Section  XI.— Incidents  of  an  Estate  foe  Years. 

Sec.  1328.  Introduction — General  rights. 

Sec.  1339.  Alienation— Right  of . 

Sec.  1330.  Accidental  fire — Liability  for. 

Sec.  1331.  Emblements — When  tenant  entitled  to. 

Sec.  1332.  Same — Lessee's  title  to  crops. 

Sec.  1333.  Same — Same — Away-going  crops. 

Sec.  1334.  Incumbrance  on  reversion. 

Sec.  1335.  Entailment. 

Sec.  1336.  Estoppel  to  deny  title. 

Sec.  1337.  Same — Foundation  of  doctrine. 

Sec.  1338.  Same — When  estoppel  arises. 

Sec.  1339.  Same — Against  whom  estoppel  extends. 

Sec.  1340.  Same — Same — Lessee's  assignee. 

Sec.  1341.  Same — ^Where  lessee  has  not  gone  into  possession  under 

lessor. 

Sec.  1343.  Same — Time  during  which  estoppel  lasts. 

Sec.  1343.  Same — When  may  be  invoked. 

Sec.  1344.  Same — Acquirement  of  outside  title. 

Sec.  1845.  Same — Equitable  title  against  landlord. 

Sec.  1346.  Same — Expiration  of  landlord's  title. 

Sec.  1847.  Same— Demise  of  a  franchise. 

Sec.  1348.  Same — In  lease  with  joint  lessors. 

Sec.  1349.  Same — Personal  disability  of  lessor. 

Sec.  1850.  Same — Purchase  of  title  by  lessee. 

Sec.  1351.  Same— Title  in  state,  etc. 

Sec.  1352.  Same — When  doctrine  does  not  apply. 

Sec.  1353.  Estovers— Right  to  take. 

Sec.  1354.  Fixtures — Right  to  remove. 

Sec.  1355.  Forfeiture. 

Sec.  1356.  Insurable  interest. 

Sec.  1357.  Liability  for  debts. 

Sec.  1358.  Limitation  for  life  with  remainder  over. 

Sec.  1859.  Merger. 

Sec.  1360.  Notice  to  quit. 

Sec.  1361.  Rent. 

Sec.  1363.  Taxes. 

Sec.  1363.  Waste. 

Sec.  1364.  Same— "  Without  impeachment  for  waste." 

Section  1328.    introduction— General  rights.— The   inci- 

>  Pollard  V.  Shaaffer,  1  U.  S.  (1  Dal.)  310  ;  bk.  1  L.  ed.  104  ;  s.c.  1 

Am.  Dec.  839. 
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dents  of  an  estate  for  years  are  substantially  the  same  as 
those  of  an  estate  for  life,  except  in  regard  to  emble- 
ments.^ Thus  in  the  absence  of  a  special  agreement  to 
the  contrary  a  lessee  for  years  has  the  same  right  to 
estovers,^  to  fixtures,^  to  underlet  and  otherwise  enjoy 
the  premises,*  is  in  the  same  manner  exempt  from  for- 
feiture on  conveyance  of  a  larger  estate  than  the  lease- 
hold,^ and  is  equally  liable  for  waste.®  Estates  for  years, 
however,  are  subject  to  be  regulated  by  agreement  of 
the  parties  in  almost  every  respect,  so  that  there  are  few 
rights  which  may  be  considered  as  invariable  incidents  to 
leasehold  estates. 

Sec.  1329.  Alienation— Eight  of.— Like  a  tenant  for  life, 
a  lessee  for  years,  unless  restrained  by  the  lease  under 
which  he  holds,  may  part  with  the  whole  or  any  portion 
of  his  term.''  If  he  parts  with  the  whole  or  a  portion 
of  the  premises  for  the  remainder  of  his  term  it  is  an  as- 
signment ;  ^  but  if  he  parts  with  only  a  portion  of  the 
premises  for  a  portion  of  the  term,  with  a  rent  or  interest 
reserved,  it  will  be  an  underletting.^  And  although  a 
lessee  cannot  limit  his  term  by  way  of  remainder  in  the 
proper  sense  of  that  word,  yet  by  assigning  it  to  a 
trustee  upon  trusts,  or  by  executory  bequest,  interests  in 
.  the  nature  of  remainders  may  be  created  by  deed  or  will. 

Sec.  1330.  Accidental  fire— Liability  for.— At  common 
law  a  tenant  for  years  was  not  liable  for  the  injury  or 
destruction  of  the  premises  by  accidental  fire,-^"  but  under 

■  The  reason  why  the  estate  differs  Y.)  641,  642;  s.c.  34  How.  (N. 

in  regard  to  emblements  is  the  Y.)  Pr.  441 ; 

fact  that  the  termination  of  the  Dubois  v.  Kelly,  10  Barb.  (N.  Y.) 

estate  is  iixed  and  certain,  and  490,  496  ; 

it  is  the  folly  of  the  lessee  to  Preston  v.  Briggs,  16  Vt.  124 ; 

sow  that  which  he  knows  can-  Kutter  v.  Smith,  69  U.  S.  (2  WaU.) 

not  come  to  maturity  during  497  ;  bk.  17  L.  ed.  830. 

his  term.  See :  Ante,  §  586  ;  Post,  §  1339. 

Walk.  Am.  L.  (9th  ed.)  330.  '  See  :  Ante,  m  590,  591. 

«  See  :  Ante,  §  582  ;  Post,  g  1353.  «  See :  4n,fe,  §664  ;  Post,  §  1363. 

'  See  :    Ante,    §§    136,   137  ;    Post,  '  Jackson  v.  Harrison,  17  John.  (N. 

§  1354.  Y.)  66  ; 

*  Mason  v.  Fenn,  13  111.  525,  529  ;  Jackson  v.  Silvernail,  15  John. 

Dingley  v.  Buffum,  57  Me.  381 ;  (N.  Y.)  378. 

383  ;  See  :  Ante,  §8  586,  1338. 

Davis  V.  Buffum,  51  Me.  160, 163 ;  »  See  :  Ante,  8  1348. 

Riddle  v.  Littlefield,  33  N.H.510  ;  «  See  :  Ante,  §  1253.  • 

Freer  v.  Stotenbur,  36  Barb.  (N.  '»  See  :  Ante,  §  1309. 
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the  modern  form  of  lease,  where  the  lessee  covenants  to 
insure,^  or  to  repair  and  deliver  up  in  good  repair,  with- 
out any  reservation  or  exception  as  to  destruction  by  fire 
or  other  casualties,  he  will  be  liable  to  the  lessor  for  all 
injury  or  destruction  by  fire.^ 

Sec.  1331.  Emblements— When  tenant  is  entitled  to.— The 
common-law  rule  was  that  where  the  determination  of 
an  estate  for  years  is  certain,  as  where  the  premises  are 
let  for  a  stated  number  of  years,  the  lessee  is  not  entitled 
to  emblements  ;  because  it  was  regarded  as  his  own  folly 
to  sow  when  he  knew  he  could  not  reap  ;  ^  and  such  is  still 
the  rule  unless  the  lease  provides,  either  expressly  or  by 
implication,  that  the  lessee  may  have  the  emblements.* 
Thus  where  the  lease  recognizes  the  right  of  the  lessee  to 
sow  the  last  year  of  the  term,  he  will  have  the  right  to 


>  See  :  Ante,  §  1235. 
'  See  :  Ante,  §g  1238,  1306,  1306. 
3  Miller  v.  Cheney,  88  Ind.  466,  470  ; 
Thomas  v.  Noel,  81  Ind.  883  ; 
Easor  v.  QuaUs,  4  Blackf.  (Ind.) 

286  ;  S.C.  30  Am.  Dec.  658 ; 
Wheeler  v.  Kirkendall,  67  Iowa 

612; 
Chesley  v.  Welch,  87  Me.  106  ; 
Dircks  v.  Brant,  56  Md.  500 ; 
Debow  V.  Colfax,  10  N.  J.   L.  (5 

Halst.)  128 ; 
Beeder  v.  Sayre,  70  N.  Y.  180; 

s.c.  26  Am.   Rep.   567,  affg  6 

Hun  (N.  y.)  562  ; 
Bain  v.  Clark,  10  John.  (N.  Y.) 

424; 
Whitmarsh  v.  Cutting,  10  John. 

(N.  Y.)  360 ; 
Clarke  v.  Rannie,  6  Lans.  (N.  Y.) 

210; 
Sanders  v.   Ellington,  77  N.   C. 

255; 
Hendrickson  v.  Cardwell,  9  Baxt. 

(Tenn.)  391 ; 
Harris  v.  Carson,  7  Leigh  (Va.) 

683;  s.c.  30  Am.  Dec.  510; 
Mason  v.   Meyers,  3  Rob.   (Va.) 

606: 
Kelley  v.  Todd,  1  W.  Va.  197  ; 
Caldecot  v.  Smythies,  7  Car.  &  P. 

808  ;  s.c.  33  Eng.  C.  L.  884 ; 
Davies  v.  Cannop,  1  Price  58. 
Compare:  Sanders  v.  Ellington, 

77  N.  C.  255  ; 
Iddings  V.  Nagle,  3  Watts  &  S. 

(Pa.)  33.        . 
Where    term  uncertain  —  Eignt  cr 


lessee  to  take  crops. — It  is  said 
by  the  Supreme  Court  of  New- 
York,  in  the  case  of  Reeder  v. 
Sayre,  70  N.  Y.  180,  185:  s.c. 
26  Am.  Rep.  567,  that  "it  is 
true  that  a  tenant  holding  by  a 
tenure  which  is  uncertain  as  to 
the  time  at  which  it  will  cease 
is  entitled  to  take  off,  after  it 
has  ceased,  the  crops  which  he 
has  sowed  in  the  due  course  of 
husbandry.  But  if  it  is  certain 
at  the  time  when  he  sows  how 
long  it  will  continue,  and  it  is 
plain  that  he  cannot,  before  it 
ceases,  reap  that  which  he  may 
sow,  then  it  is  his  own  folly  if 
he  sows  (per  Ld.  Mansfield, 
Wigglesworth  v.  Dallison,  1 
Doug.  201),  and  he  will  not  he 
permitted  to  reap.  This  rule 
does  not  give  to  the  tenant  any 
right  by  reason  of  his  having 
ploughed,  manured,  or  other- 
wise prepared  the  ground  for 
the  seed,  if  he  has  not  sowed. 

See :  Bain  v.  Clark,  10  John.  (N. 
Y.)  424  ; 

Stewart  v.  Doughty,  9  John.  (N. 
Y.)108; 

Kingsbury  v.  CoUins,  4  Bing.  202  ; 
s.c.  13  Eng.  C.  L.  467. 
*  Hudson  V.  Porter,  13  Conn.  59,  62 ; 

Brown  v.  Parsons,  22  Mich.  24 ; 

Smith  V.  Clayton,  39  N.  J.  L.  (5 
Dutch.)  357  ; 

Like  V.  McKinstry,  41  Barb.  (N. 
Y.)  186. 
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reap  the  away-going  crop,  where  the  lease  is  silent  as  to 
who  shall  be  entitled  thereto.^  When  the  determination 
of  the  estate  depends  on  an  uncertain  event, — as  where  a 
tenant  for  life  lets  the  land  for  years, — or  the  term  is 
made  determinable  on  the  death  of  a  particular  person,^ 
then  the  tenant  will  be  entitled  to  emblements  in  the 
same  manner  as  a  tenant  for  life.^  Where,  however,  an 
estate  for  years  determines  by  the  voluntary  act  of  the 
tenant  himself,  as  where  he  commits  a  forfeiture,*  he 


'  Kelley  v.  Todd,  1  W.  Va.  197. 
*  See  :  Stewart  v.  Doughty,  9  John. 

(N.  Y.)  108. 
s  Harris  v.  Frink,  49  N.  Y.  24 ;  s.o. 
10  Am.  Rep.  318  ; 

Kingsbury  v.  Collins,  4  Bing.  207  ; 
13  Eng.  C.  L.  467  ; 

Gland's  Case,  5  Co.  116b. 

See  :  Ante,  §§  648-652. 

Term  determinaWe  on  notice — Eight 
to  emblements.  —  Where  land 
was  let  for  a  term  of  years, 
determinable  by  either  party 
on  six  months'  notice  to  the 
other,  the  lessor  agreeing  that 
if  he  determined  the  tenancy, 
he  would  allow  compensation 
to  the  tenant  for  preparing  and 
sowing  the  ground ;  and  he 
did  so  determine  it,  after  the 
ground  was  sowed  ;  it  was  held 
that  the  tenant  was  entitled  to 
the  emblements. 

Stewart  v.  Doughty,  9  John.  (N. 
Y.)108.  ^ 

«  Talbot  V.  Hill,  68  111.  106  ; 

Debow  V.  Colfax,  10  N.  J.  L.  (5 
Halst.)  128  ; 

Bulwer  v.  Bulwer,  2  Bam.  &  Aid. 
470; 

Davis  V.  Eyton,  7  Bing.  154  ;  s.o. 
20  Eng.  C.  L.  77  ; 

Wicks  V.  Jordan,  2  Bulst.  213. 

See  :  Ante,  §  1268,  et  seq. 

Termination  by  act  of  lessee— What 
amounts  to. — It  is  not  necessary 
that  the  whole  act  of  forfeiture 
be  the  immediate  act  of  the 
lessee,  provided  all  the  subse- 
quent proceedings  resulted 
from  his  act.  Thus,  where  the 
land  was  let,  on  condition  that 
if  the  lessee  should  incur  any 
debt  upon  which  judgment 
should  be  entered  up,  and  exe- 
cution should  issue  thereon, 
the  lessor  might  re-enter  and 
possess  the  land  as  of  his  former 


estate ;  and  the  condition  was 
broken,  and  the  lessor  entered 
accordingly  ;  it  was  held  that 
the  lessor  was  entitled  to  the 
emblements. 

Davis  V.  Eyton,  7  Bing.  154  ;  s.c. 
20  Eng.  C.  L.  77. 

Same — ^Forfeiture  of  emblements. — 
But  though,  in  such  cases,  the 
tenant  himself  justly  forfeits 
the  emblements,  the  lease  being 
terminated  by  his  own  fault,  yet 
this  consequence  is  not  visited 
upon  his  undertenant,  who  had 
no  participation  in  destroying 
the  estate.  Therefore,  where  a 
tenant  of  a  term  of  years,  de- 
feasible on  condition  subse- 
quent, made  an  underlease,  and 
his  lessee  sowed  the  land,  after 
which  the  first  tenant  broke 
the  condition,  and  the  landlord 
thereupon  entered  for  the 
breach,  it  was  held  that  the 
undertenant  was  entitled  to  the 
emblements. 

Bevans  v.  Briscoe,  4  Har.  &  J. 
(Md.)  139  ; 

Oland  V.  Burdwick,  Cro.  Eliz.  46. 

See:  Doed.  Upton  v.  Withex'wick, 
3  Bing.  11  ;  s.c.  11  Eng.  C.  L. 
16. 

Same — Exception  to  mle — Foreclos- 
iu:e  of  mortgage. — This  doctrine, 
however,  is  not  appHed  to  the 
case  of  foreclosure  of  a  mort- 
gage ;  for  in  such  case  it  has 
been  held  that  the  mortgagee, 
or  purchaser,  and  not  the  les- 
see of  the  mortgagor,  is  entitled 
to  the  crops  growing  on  the 
premises  at  the  time  of  the 
foreclosure  and  sale. 

Lane  v.  King,  8  Wend.  (N.  Y.) 
584  ;  s.c.  24  Am.  Dec.  105. 

Bight  to  emblements — ^When  at- 
taches.— The  right  to  emble- 
ments does  not  attach  untU.  the 
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will  not  be  entitled  to  emblements.^  The  common-law 
rule  is  the  prevailing  rule  in  this  country,^  but  in  some 
of  the  states  where  farm-lands  are  let,  either  for  a  cer- 
tain or  an  uncertain  term,  the  lessee  has  a  right,  after 
the  expiration  of  his  term,  to  enter  upon  the  demised 
premises  and  cut  and  carry  away  all  the  grain  which  he 
has  sown,  but  which  was  not  reaped  when  his  time  ex- 
pired.* But  this  rule  does  not  apply  as  between  the  suc- 
cessful plaintiff  in  an  action  of  ejectment  and  the  evicted 
defendant  and  his  tenants,  between  whom  growing  crops 
are  a  part  of  the  real  estate  and  belong  to  the  plaintiff.* 

Sec.  1332.  Same— Lessee's  title  to  crops.— A  lessee  at  law 
is  entitled  to  the  annual  fruits  of  the  land,^  in  the  ab- 
sence of  a  contract  to  the  contrary  ;  and  this  title  will  in- 
clude hay.®  Where  the  lessee  raises  a  crop  under  a  lease 
requiring  him  to  feed  the  crop  to  the  stock  on  the  farm, 
the  lessor  having  an  interest  in  the  stock,  the  legal  title 
to  the  crop  so  raised  is  in  the  lessee.'''  And  where  the 
lessee  pays  what  is  known  as  crop- rent,  ^  the  title  to  the 
growing  crop  is  in  such  lessee  until  the  division  is  made.® 

seed  is   sown;    preparing  the  s.c.  13  Atl.  Rep.  418. 

land  to  receive  it  is  not  suf-  *  Briggs  v.  Austin,  129  N.  Y.  208 ; 

ficient.  s.c.  29  N.  E.  Rep.  4. 

Price  V.  Pickett,  21  Ala.  741.  '  Colville  v.  Miles,  127  N.  Y.  159  ; 

'  Debow  V.  Colfax,  10  N.  J.  L.  (5  s.c.  27  N.  E.  Rep.  809  ;  12  L.  R. 

Halst.)  128  ;  A.  848. 

Bulwer  V.  Bulwer,  2  Barn.  &  Aid.  Growing  crops  are  subject  to  levy  and 

470  ;  sale  as  personal  property,  but  by 

Oland  V.   Burdvvick,   Cro.   Eliz.  reason  of  their  connection  with 

460 ;  the    land    they  pass  by  deed 

Davies  v.  Connop,  1  Price  53  ;  vjrith  and  as  appurtenant  to  the 

1  Co.  Litt.  (19th  ed.)  55a.  land  without  express  mention 

'  See  :  Harris  v.   Frink,  49  N.   Y.  unless    severed    or     reserved. 

24  ;  s.c.  10  Am.  Rep.  318 ;  Erickson  v.  Patterson,  47  Minn. 

Whitmarsh  v.  Cutting,  10  John.  525 ;  s.c.   50  N.  W.  Rep.   699. 

(N.  Y.)  360,  361  ;  *  See  Post,  §  1365,  et  seq. 

Stewart    v.    Doughty,    9    John.  '  Richards  v.  Wordell,  82  Me.  343  ; 

(N.  Y.)  108  ;  s.c.  19  Atl.  Rep.  863  ; 

Sanders  v.   Ellington,  77  N.    C.  Long  v.  Green  (Pa.),  19  Cent.  L. 

255  ;  J-  394. 

Iddines  v.  Naele,  2  Watts  &  S.  See  :  Lamberton  v.   StoufEer,  55 

(Pa)  22;  Pa.  St.  276,  284  ; 

Harris  v.   Carson,  7  Leigh  (Va.)  Ream  v.  Harnish,  45  Pa.  St.  (9 

632  ;  s.c.  80  Am.  Dec.  510.  Wright)  376  ; 

3  Carle  v   Monkhouse,  47  N.  J.  Eq.  Rinehart  v.  Olwine,  5  Watts  &  S. 

73  ;  s.c.  20  Atl.  Rep.  367.  (Pa.)  157,  163. 

^McGinnis  v.  Fernandes,   135   111.  Title  in  tenant  until  grain  delivered. 

69  •  s  c  26  N.  E.  Rep.  109.  —It  is  said  in  Rinehart  v.  01- 

'Felch'r.  Harriman,  64N.  H.  473;  wine,   supra,    that   as  to  the 
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Sec.  1333.  Same— Same— Away-going  crops.— We  have 
seen  that  according  to  the  common-law  rule  where  the 
term  is  definite  the  lessee  will  not  be  entitled  to  emble- 
ments,^ consequently  the  lessee  by  parol  for  a  single  year 
has  not,  at  common  law,  nor  save  by  express  valid  stip- 
ulation, or  custom  of  the  country,  or  estoppel  in  pais, 
a  right  to  an  outgoing  crop.^  In  this  country  the 
question  whether  or  not  a  tenant  is  entitled  to  the  crop 
which  he  has  sown  during  his  tenancy,  but  which  does 
not  ripen  until  after  the  termination  of  his  term,  is  not 
settled,  but  the  weight  of  authority  and  the  better  reason 
is  thought  to  be  that  in  a  lease  of  agricultural  lands 
commencing  in  the  spring  of  one  year  and  ending  in  the 
spring  of  another  year,  the  lessee  should  have  the  crop  of 
winter  grain  sown  by  him  in  the  autumn  before  the 
lease  expired  ;  for  otherwise  he  would  pay  for  the  land 
one  whole  year  without  having  the  benefit  of  the  winter 
crop.^    Particularly  is  this  so  where  the  lease  is  silent  in 


title  of  a  tenant  to  the  grain  in 
the  ground  where  by  the  terms 
of  the  lease  the  landlord  is  en- 
titled to  a  share  of  it,  deliver- 
able in  the  bushel,  the  better 
opinion  seems  to  be  that  it  is 
the  property  of  the  tenant,  and 
until  the  grain  is  severed  and 
delivered  to  the  landlord  he 
has  no  interest  in  the  thing 
itself.  If  he  sells  it,  it  goes  to 
his  vendee,  and  the  landlord 
cannot  pursue  it  in  his  hands. 
1  See  :  Ante,  §§  133,  213. 
=  Eeeder  v.  Sayre,  70  N.  Y.  180, 
184 ;  s.c.  26  Am.  Rep.  567 ; 

Hanis  v.  Frmk,  49  N.  Y.  24  ;  s.c. 
10  Am.  Rep.  318  ; 

Bain  r.  Clark,  10  John.  (N.  Y.) 
424; 

Demi  v.  Bossier,  1  Pa.  St.  224; 

Stultz  V.  Dickey,  5  Binn.  (Pa.) 
285 ;  S.C.  6  Am.  Dec.  411  ; 

Gordon  v.  Little,  8  Serg.  &  R. 
(Pa.)  533;  s.c.  11  Am.  Dec. 
632; 

Caldecott  v.  Smythies,  7  Car.  & 
P.  808  ;  s.c.  82  Eng.  C.  L.  884 ; 

Wigglesworth     v.     Dallison,     1 

Doug.  201 ;  s.c.  3  Smith  Lead. 

Cas.  (9th  Am.  ed.)  842. 

3  See  :  Reeder  v.  Sayre,  70  N.  Y. 

180,  184  ;  s.c.  26  Am.  Rep.  567; 

Shaw  V.  Bowman,  91  Pa.  St.  414; 


Clark  V.  Harvey,  54  Pa.  St.  142  ; 

Demi  v.  Bossier,  1  Pa.  St.  224  ; 

Stultz  V.  Dickey,  5  Binn.  (Pa.) 
285  ;  s.c.  11  Am.  Dec.  632  ; 

Comfort  V.  Duncan,  1  Miles  (Pa.) 
229; 

Biggs  V.  Brown,  2  Serg.  &  R. 
(Pa.)  14; 

Forsythe  v.  Price,  8  Watts  (Pa.) 
283  ;  s.c.  84  Am.  Dec.  465  ; 

Hunter  v.  Jones,  7  Phila.  233. 

Away-going  crop — Pennsylvania  doc- 
trine— Forsythe  v.  Price. — The 
course  of  decisions  on  this  sub- 
ject in  Pennsylvania  is  dis- 
cussed in  Forsythe  v.  Price,  8 
Watts  (Pa.)  283  ;  s.c.  34  Am. 
Dec.  465,  the  court  saying : 
"  That  the  plaintiff  below  was 
entitled  to  the  wheat  as  his 
away-going  crop  has  not  been 
denied ;  nor  could  his  right 
thereto  have  been  contested 
with  any  possible  chance  of 
success,  after  its  having  been 
settled  and  recognized  repeat- 
edly, by  the  decisions  of  this, 
as  well  as  of  every  other  court 
in  the  state,  for  half  a  century 
and  more,  last  past,  that  the 
tenant  in  such  case  is  entitled 
to  the  away-going  crop.  It  is 
the  settled  law  of  the  state, 
founded  upon  a  custom  that 
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respect  to  an  away-going  crop,  and  contains  nothing, 
either  expressly  or  by  fair  implication,  to  negative  a  cus- 
tomary right  of  the  lessee  to  sixch  crop.  A  general  cus- 
tom, estabUshed  in  the  place  where  the  parties  reside  and 
the  demised  premises  are  situate,  giving  to  the  tenant 
the  right  to  the  aAvay-going  crop,  annexes  such  right,  by 
way  of  incident,  to  the  contract  of  lease. ^  But  such 
right  will  of  course  be  confined  to  crops  which,  in  the  or- 
dinary course  of  the  year's  husbandry,  the?  lessee  would 
have  a  right  to  expect.  He  will  not  have  the  right  to 
sow  a  crop  of  grain  just  before  the  expiration  of  his  lease 
and  claim  the  right  to  harvest  it.*  And  where  the  lessee 
is  evicted  for  breach  of  condition  he  will  not  be  entitled 
to  re-enter  to  gather  crops.*  The  rule  according  to  the 
lessee's  right  to  the  away-going  crop,  besides  being  estab- 
lished in  Pennsylvania,  as  we  have  already  seen,  has 
been  adopted  in  Delaware,*  in  Maryland,''  in  New 
Jersey,*^  in  North  Carolina,'  in  Ohio,^  and  in  the  United 
States  courts,^  as  well  as  in  England.^"  The  Supreme 
Court  of  Ohio  say  :  "So  far  as  we  can  ascertain,  the 
doctrine  has  not  been  denied  by  any  of  the  courts  of  this 
country."  ^^  The  common-law  rule  refusing  to  the  lessee 
for  years  a  right  to  the  away-going  crop  has  been  main- 
has  prevailed,  and  been  gen-  Jereey  or  Delaware, 
eral,  at  least,  if  not  universal  See :  Supra,  footnote  4. 
throughout  the  same."  ■"  Lewis  i:  McNott.  0.")  N.  C.  63. 
'  Foster  v.  Robinson,  6  Ohio  St.  90.     *  Foster  r.  l^ibinson,  6  Oliio  St.  90. 

*  Demi  r.   Bossier,  1   Penn.    &  W.        OMo    doctrine — Cases    discnssed. — 

(Pa.)  0'J4.  The    question,   as    applied    to 

'  Hunter  v.  Jones,  3  Brewst.  (Pa.)  contracts  of  lease,  seems  not  to 

370.  have  been,  heretofore,  decided 

■*  Templeman  r.    Biddle,   1    Harr.  bv  the  Supreme  Court  in  this 

(Del.)  532.  state  :  but    in     Inslebi'i.ubt  r. 

Oat  crops    are    not    included  in  Hammond,   19  Ohio    337  :  s.c. 

Delaware  or  New  Jereey.  53  Am.  Deo.  4;i0  ;  Albatross  r. 

See:    Templeman    v.    Biddle,   1  Wavno.     U!     Ohio    513.    and 

H.irr.  (Del.)  533  :  Wavne  r.  Ste.amboat  General 

Howell  c.  Schenck,  34  N.  J.  L.  PiUe.  16  Ohio  431.  the  general 

(4  Zab.)  89.  doctrine  was  recognized  as  ap- 

'  Dorsey  v.  Eagle,  7  Gill  &  J.  (Md.)  plicable  to  contracts  of  bail- 

331.  ment. 

Compare:    Dircks   i:    Brant.   56    '  Van  Ness  r.  Pacai'd,  3  Pet.  C.  C. 

Md.  500.  418. 

•  Howell   c.   Schenck,   24  N.  J.  L.     ">  Wisglosworth     c.     Dallison,     1 

(4  Ziib.)  89  :  Doug.  301  ;  s.c.  3  Smith's  Lead. 

Van  Doren  v.  Everett,  5  N.  J.  L.  Cas.  (9tli  Am.  ed.)  843. 

(3  So.)  460;  s.c.   8  Am.   Dec.  "Foster   r.   Robinson,   6  Oliio  St. 

(115.  .  90.  97. 
Oat  crops  are  not  included  in  New 
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tained  in  several  of  the  states,  on  the  ground  of  a  want 
of  custom  to  the  contrary.^  These  cases  do  not  question 
the  correctness  of  the  principle  as  laid  down  in  Wiggles- 
worth  V.  Dallison,^  but  distinguish  the  condition  in  Eng- 
land from  that  prevalent  in  the  United  States  ;  declar- 
ing the  doctrine  correct,  not  on  the  ground  of  direct  con- 
tract, but  because  the  parties  are  presumed  to  have  con- 
tracted in  reference  to  a  prevalent  custom,  the  court  in 
one  case  saying  :  "  It  is  correct  because  of  the  force  of 
the  custom,  as  such  ;  for  in  England,  where  they  have 
particular  customs,  the  custom  of  the  country  in  which 
the  land  lies  is  as  much  the  law  of  that  country  as  the 
common  law  is  the  law  of  the  other  parts  of  the  country 
where  they  have  no  such  particular  custom.  The  partic- 
ular custom  prevents  the  application  of  the  common 
law  to  the  country  or  district  in  which  the  custom  pre- 
vails, by  showing  that  the  common  law  as  to  the  subject 
never  had  any  existence  in  that  country  or  district.  For 
a  custom  to  be  valid  it  must  be  as  old  as  the  common 
law,  it  must  be  immemorial.  And  if  the  particular  cus- 
tom be  proved  to  be  immemorial,  it  necessarily  excludes 
the  general  custom  or  common  law,  for  two  opposite  and 
inconsistent  customs  cannot  have  immemorially  existed 
in  the  same  place  and  as  to  the  same  thing.  The  case  is 
wisely  different  in  this  country.  Our  ancestors  brought 
with  them  the  common  law,  or  general  custom,  of  Eng- 
land, but  not  the  particular  customs.  The  common  law 
became  the  law  of  our  whole  state,  and  gave  the  rule  to 
every  part  of  it,  and  we  have  seen  that  by  that  law  the 
off-going  tenant  was  not  entitled  to  the  away-going  crop. 
Any  practice  or  usage,  however  general,  introduced  into 
the  country  since  its  settlement,  and  in  opposition  to  the 
common  law,  can  have  no  force  on  the  ground  of  cus- 
tom, because  it  lacks  the  essential  ingredient  of  a  good 

'  Rasor  v.  Quails,  4  Blackf.  (Ind.)  Whitmarsh  v.  Cutting,  10  John. 

286  ;  S.C.  30  Am.  Dec.  658  ;  (N.  Y.)  360  ; 

Dircks  v.  Brant,  56  Md.  500  ;  Bowyer  v.  Martin,  6  Rand.  (Va.) 

Beeder  v.  Sayre,   70  N.  Y.    180 ;  525  ; 

s.c.  26  Am.  Rep.  567  ;  Mason  v.  Movers,  3  Rob.   (Va.) 

Brooks  V.  Galster,  51  Barb.  (N.  Y.)  606. 

196  ;  »  IDoug.  201  ;  s.c.  2  Smith's  Lead. 

Bain  v.  Clark,  10  John.  (N,  Y.)  Cas.  (9th  Am.  ed.)  843. 

434; 
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custom — it  is  not  immemorial.  It  is  clear  that  it  could 
not  have  existed  at  any  time,  even  as  a  recent  custom, 
until  after  the  settlement  of  the  country,  and  after  the 
common  law  had  attached  to  every  part  of  it.  And  no- 
body will  contend  that  a  recent  usage  or  practice,  how- 
ever general,  will  change  the  common  law."  ^ 

Sec.  1334.  Incumbrance  on  reversion.— The  dominion 
of  the  lessee  over  the  premises  demised  terniinating  with 
his  term,  and  there  being  no  agency  implied  from  his 
position  as  lessee  whereby  he  can  bind  his  lessor,  conse- 
quently he  cannot  encumber  the  reversion  without  the 
consent  of  the  lessor.  Thus  a  lessee  cannot  make  a  con- 
tract which  will  support  a  mechanic's  lien  so  as  to  bind 
the  reversion  ;  ^  and  the  fact  that  the  written  lease  con- 
tains a  covenant  by  which  the  lessee  is  empowered  to  re- 
pair and  make  alterations  will  not,  by  implication,  raise 
consent  on  the  part  of  the  lessor  so  as  to  bind  the  estate,* 
neither  will  the  consent  of  the  lessor  that  the  premises 
may  be  improved  at  the  cost  of  the  lessee  have  that  effect, 
although  the  improvements  may  be  the  consideration  for 
an  extension  of  the  lease.*  It  will  be  otherwise,  however, 
where  the  contract  between  the  lessor  and  the  lessee  is  in 
reality  a  building  contract ;  because  in  such  a  case  the 
action  of  the  lessee  in  proceeding  to  build  will  entitle  the 
mechanics  to  a  lien  upon  the  reversion.^ 

'  See :  Harris  v.  .Casson,   7  Leigh  title.      It    can    be   established 

(Va.)  633  ;    s.c.   80  Am.   Dec.  only  in  the  manner  authorized 

510.  by  the  statute,  which  requires 

'  See  :  Harman  v.  Allen,  11  Ga.  45  ;  an  agreement  or  consent,  ex- 

McCarty  v.  Carter,  49  111.  53  ;  s.c.  press  or  implied,  on  the  part  of 

95  Am.  Dec.  572  ;  the  owner  whose  interest  in  the 

Wilkerson  v.  Rust,  57  Ind.  173 ;  land  is  sought  to  be  charged 

Baylies  v.  Sinex,  31  Ind.  458  ;  with  the  lien. 

Mills  V.  Matthews,  7  Md.  315  ;  Hayes  v.   Fessenden,   106  Mass. 

Kirk  V.  Taliaferro,   16  Miss.   (8  338,  330  ; 

Smed.  &  M.)  754.  Francis  v.  Sayles,  101  Mass.  435. 

3  Francis  v.  Sayles,  101  Mass.  435  ;  "  McClintock  v.  Criswell,  67  Pa.  St. 

Knapp  V.  Brown,  11  Abb.  (N.  Y.)  183. 

Pr.  N.   S.   118  ;  s.c.  45  N.   Y.  =  Barclay  v.  Wainright,  86  Pa.  St. 

307.  191  ; 

See  :    Conant   v.    Brackett,    113  Fisher  v.  Rush,  71  Pa.  St.  40 ; 

Mass   18  ;  Hopper  i\  Childs,  43  Pa.  St.  310  ; 

Hilton  V.  Merrill,  106  Mass.  528  ;  Leiby  v.  Wilson,  40  Pa.  St.  63  : 

Hayes  v.  Fessenden,106  Mass.  228.  Woodward  v.  Leiby,  36  Pa.  St. 

Kechaiiics'  lien  is  an  interest  in  the  437. 

estate,  and  attaches  to  the  legal 
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Sec.  1335.  Entailment.— An  estate  for  years  cannot  be 
entailed  for  two  reasons  :  first,  because  such  an  estate  is 
not  within  the  statute  De  Bonis,  being  an  estate  of  inherit- 
ance ;  second,  because,  if  a  quasi-entail  of  a  term  for  years 
were  allowed,  it  would  be  unalienable,  as  no  fine  or 
recovery  could  be  had  of  a  term  ;  so  that  the  disposition 
of  a  term  for  years  to  a  person  and  the  heirs  of  his  body 
is  a  disposition  of  the  entire  interest  in  the  term.^ 

Sec.  1336.  Estoppel  to  deny  title.— It  is  the  general  rule 
that  in  the  absence  of  fraud  and  mistake  the  lessee  is 
estopped  ^  to  deny  the  title  of  the  lessor  under  which  he 
entered  into  possession  under  his  lease,  or  while  holding 
after  the  expiration  of  the  term  of  the  lease  ;  ^  but  this 


■  See  :  Howard  u.  Norfolk,  2  Swanst. 
454; 
Elton  V.  Eaaon,  19  Ves.  73  ;  s.c. 
13  Rev.  Rep.  143. 

2  Estoppels  are  legal  or  eqiiitaljle  fic- 

tions which  ' '  shut  the  mouth 
from  speaking  the  truth,"  and 
are  indulged  by  the  courts 
when  the  establishment  of  the 
truth  would  work  an  injury  to 
an  innocent  person.  In  a  re- 
cent case  an  able  jvirist  has 
fittingly  said:  "The  doctrine 
of  estoppel  has  its  origin  in 
moral  duty  and  public  policy, 
and  its  chief  purpose  is  the  pro- 
motion of  common  honesty  and 
the  prevention  of  fraud." 

Robinson  v.  Holt,  90  Ala.  115  ; 
s.c.  7  So.  Rep.  441 ;  1  Ball.  An. 
R.  Prop.,  §366; 

Caldwell  V.  Smith,  77  Ala.  157. 

Incident  of  relation  of  landlord  and 
tenant.  — In  this  country  the  es- 
toppel has  not  been  rested  upon 
the  deed  or  lease,  but  has  been 
regarded  as  an  incident  of  the 
relation  of  landlord  and  tenant. 

Mattis  V.  Robinson,  1  Neb.  3  ; 

Towery  v.  Henderson,  60  Tex. 
391. 

3  Dahm  v.  Barlow  93  Ala.  130  ;  s.c. 

9  So.  Rep.  598  ; 
Nicrosi  v.  Philipi,  91  Ala.   299  ; 

s.c.  8  So.  Rep.  561 ; 
Robinson  v.   Holt,  90  Ala.  115 ; 

s.c.  7  So.  Rep.  441 ;  1  BaU.  An. 

R.  Prop.,  §366; 
Crim  V.  Nelms,  78  Ala.  604  ; 
Elliott  V.  Dyoke,  78  Ala.  150  ; 


Wells  V.  Sheerer,  78  Ala.  142  ; 
Houston  V.  Farris,  71  Ala.  510  ; 
Bishop  V.   Lalouette's  Heirs.   67 

Ala.  197  ; 
Griffith  V.  Parmley,  38  Ala.  393  ; 
Russell  V.   Erwine's    Admr.,    38 

Ala.  44 ; 
Cook  V.  Cook,  38  Ala.  660  ; 
Doe  V.  Reynolds,  37  Ala.  364 ; 
Smith  V.  Mundy,  18  Ala.  183  ;  s.c. 

53  Am.  Dec.  331  ; 
Henley  v.  Branch  Bank,  16  Ala. 

553  ■ 
Pope  v.  Harkins,  16  Ala.  331  ; 
Randolph  v.  Carlton,  8  Ala.  606  ; 
Shelton  v.  Doe,  6  Ala.  230  ; 
Bowker  v.  Walker,  6  Ala.  19 ; 
Terr  J'  v.  Ferguson,  8  Port.  (Ala.) 

500; 
Brewer  v.  Keeler,  42  Ark.  289  ; 
Nolen  V.  Royston,  86  Ark.  561  ; 
Burke  v.  Hale,  9  Ark.  328  ; 
Fitzgerald  v.  Beebe,  7  Ark.  305, 

310;  s.c.  46  Am.  Dec.  385  ; 
Franklin  v.  Merida,  35  Cal.  558  ; 

s.c.  95  Am.  Dec.  139  ; 
Tewksbury  v.  Magrail,   33  Cal. 

237; 
Arnold  v.  Woodard,  4  Colo.  349  ; 
Williams  v.  Cash,  37  Ga.  507  ;  s.c. 

73  Am.  Dec.  739  ; 
Cody  V.  Quarterman,  13  Ga.  386  ; 
Hardin  v.  Forsythe,  99  111.  313  ; 
St.  John  V.  Quitzow,  73  111.  334  ; 
Alwood  V.  Mansfield,  33  111.  453, 

458; 
Doggett  V.  Norton,  20  111.  333  ; 
McCartney  v.  Hunt,  16  111.  76  ; 
Ankeny  v.  Pierce,  1  111.  (Breese) 

289  ;  s.c.  13  Am,  Dec.  174 ; 
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rule  applies  only  where  the  possession  of  such  lessee  is 
obtained  from  the   lessor.  ^    Thus    where  a  person    in 


Epstein  v.  Geer,  78  Ind.  348  ; 
Hamit    v.   Lawrence,   3    A.    K. 

Marsh.  (Ky.)  366 ; 
Hamel    v.   Lawrence,   1   A.    K. 

Mai-sh.  (Ky.)  330  ; 
Cowley's  Heirs  v.  Chiles,  5  J.  J. 

Marsh.  (Ky.)  302 : 
Hodges    V.   Shield,   18    B.   Mon. 

(Ky.)  828,  830 ; 
Lively  v.  Ball,  2  B.  Mon.  (Ky.) 

53;  ^    ^ 

Paquetel  v.  Gauche,  17  La.  An. 

63; 
Nioholls  V.  Byrne,  11  La.  173  ; 
Tippet  V.  Jett,  10  La.  362  ; 
Dennistoun    v.   Walton,   8  Rob. 

(La.)  231  ; 
People's  Loan  and  Building  As- 
sociation V.  Whitmore,  75  Me. 

117; 
Longfellow    v.    Longfellow,    54 

Me.  240,  249 ; 
Pouder   ■;;.   Catterson,    127    Ind. 

434  ;  s.c.  26  N.  E.  Rep.  66  ; 
Outtuon  V.  Dulin,   72  Md.   536; 

s.c.  20  Atl.  Rep.  134  ; 
Funk's  Lessee  v.  Kincaid,  5  Md. 

404; 
Vrooman  v.  McKaig,  4  Md.  450  ; 

s.c.  59  Am.  Dec.  85  ; 
Isaac  and  Wife's  Lessee  v.  Clarke, 

3  Gill  (Md.)  1  ; 
Towne  v.   Butterfield,   97  Mass. 

105,  106 ; 
Coburn  v.   Palmer,   63  Mass.   (8 

Cush.)  134  ; 
Boston  V.   Binney,   28  Mass.  (11 

Pick.)  8  ;  s.c.  22  Am.  Dec.  353  ; 
Ryerson  v.  Eldred,  18  Mich.  13  ; 
Frazer  v.  Robinson,  43  Miss.  121  ; 
Winston  v.  President  and  Trus- 
tees of  Franklin  Academy,  28 

Miss.   118 ;    s.c.   61  Am.   Deo. 

540; 
Lyon  V.  LaMasterm,  103  Mo.  612; 

s.c.  15  S.  W.  Rep.  767  ; 
Grant  v.  White,  42  Mo.  285  ; 
Walker  v.  Harper,  33  Mo.  592  ; 
Shepard  v.  Martin,  31  Mo.  493  ; 
Hood  V.  Mathis,  21  Mo.  308  ; 
Parker  v.  Raymond,  14  Mo.  535  ; 
St.  Louis  V.  Morton,  6  Mo.  476  ; 
Parker  v.  Nanson,  12  Neb.  419 ; 

s.c.  11  N.  W.  Rep.  865  ; 
Thrall    v.    Omaha  Hotel  Co.,   5 


Neb.    295;  s.c.    25  Am.   Rep. 

488; 
Plumer  v.  Plumer,  30  N.  H.  558  ; 
Russell  V.  Fabyan,  27  N.  H.  539  ; 
Gray  v.  Johnson,  14  N.  H.  414 ; 
Greene  v.  Cause,  127  N.  Y.  386 ; 

s.c.  28  N.  E.  Rep.  15  ;  13  L.  R. 

A.  306  ; 
Vernam  v.  Smith,  15  N.  Y.  337  ; 
Ingraham  v.  Balwin,  9  N.  Y.  47, 

aff'g  3  Barb.  9  ; 
Bigler  v.  Furman,  58  Barb.  (N. 

Y.)  545 ; 
People  V.  Siner,  45  Barb.  (N.  Y.) 

56; 
Jackson  ex  d.  Bleecker  ■;;.  Whit-' 

ford,  3  Cai.  (N.  Y.)  315  ; 
Jackson  ex  d.  Wells  v.  Stiles,  1 

Cow.  (N.  Y.)  575  ; 
Jackson    v.    Whedon,   1    E.    D. 

Smith  (N.  Y.)  141 ;  s.c.  3  Code 

Rep.  186  ; 
Jackson  ex  d.  Smith  v.  Stewart, 

6  John.  (N.  Y.)  34 ; 
Jackson  ex  d.  Sagoharie  v.  Dob- 
bin, 3  John.  (N.  Y.)  333  ; 
Jackson  ex  d.  Colton  v.  Harper, 

5  Wend.  (N.  Y.)  346  ; 
Bonds  V.  Smith,  106  N.  C.  553  ; 

s.c.  11  S.  E.  Rep.  333  : 
Turner  v.  Lowe,  66  N.  C.  413  ; 
Moore  v.  Beasley,  3  Ohio  294  ; 
Trustees  of  Green  v.  Robinson, 

Wright  (Ohio)  436  ; 
Bedford  v.  Kelley,  69  Pa.  St.  493; 
Porter  v.  Mayfleld,  31  Pa.  St.263  ; 
Lessee  of  Galloway  v.   Ogle,  2 

Binn.  (Pa.)  468 ; 
Phelps  V.  Taylor,  23  Penny.  585  ; 
Wilson  v.  Hubbell,  1  Penny.  413; 
Sientes  v.  Odier,  1  Penny.  153  ; 
Brown  v.  Dysinger,  1  Rawle  (Pa.) 

408; 
Miller  v.  McBrier,  14  Serg.  &  R. 

(Pa.)  382  ; 
Cooper  V.  Smith,  8  Watts  (Pa.) 

536; 
Love  V.  Dennis,  1  Harp.  (S.  C.) 

L.  70 ; 
Anderson  v.  Darby,  1  Nott  &  M. 

(S.  C.)  L.  369  ; 
Mclntire  v.   Patton,    9  Humph. 

(Tenn.)  447  ; 
Caldwell  v.   Harris,    4  Humph. 

(Tenn.)  34 ; 


'  Greene  v.  Couse,  137  N.  Y.  386  ; 


s.c.  28  N.  E.  Rep.  15  ;  13  L.  R. 
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possession  of  premises,  claiming  title  thereto,  is  induced 
.  by  alleged  false  representations  to  sign  a  lease,  he  will 
not  be  estopped  to  deny  the  title  of  the  lessor  or  his 
assignee.^  And  a  lessee  is  not  estopped  from  setting  up 
a  tax-title  purchased  by  him  during  the  tenancy,  unless 
he  is  under  obligation  to  pay  the  taxes.^  But  the  lessee 
cannot  set  up  a  paramount  title  or  set  the  statute  of 
limitations  to  running  in  his  favor  and  against  his  lessor, 
without  first  repudiating  the  tenancy  and  giving  notice 
thereof  to  his  landlord.^    And  this  principle  is  applied  to 


Rogers  Y.  praHer',4Hayw.  (Tenn.) 
205  ;  B.C.  9  Am.  Dec.  758  ; 

Campbell  v.  Hampton,  li  Lea 
(Tenn.)  440 ; 

Philip's  Lessee  v.  Robertson,  3 
Overt.  (Tenn.)  399 ; 

Tuttle  V.  Reynolds,  1  Vt.  80 ; 

Greeno  ■;;.  Mungon,  7  Vt.  37  ; 

Robinson  v.  Hathaway,  1  Brayt. 
(Vt.)  150  ; 

Ralph  V.  Lomer,  3  Wash.  401 ; 
B.C.  28  Pac.  Rep.  760 ; 

Voss  V.  King,  83  W.  Va.  236 ; 
B.C.  10  S.  E.  Rep.  403  ; 

Tondro  v.  Cushman,  5  Wis.  279  ; 

Lucas  V.  Brooks,  85  U.  S.  (18 
Wall.)  436  ;  bk.  31  L.  ed.  779  ; 

Willison  V.  Watkins,  28  U.  S.  (3 
Pet.)  43  ;  bk.  7  L.  ed.  596  ; 

Blight's  Lessee  v.  Rochester,  30 
U.  S.  (7  Wheat.)  548  ;  bk.  5  L. 
ed.  516; 

Delaney  v.  Fox,  2  C.  B.  N.  S.  (2 
J.  Scott  N.  S.)  768;  s.c.  89 
Eng.  C.  L.  768 ; 

Cooke  V.  Loxley,  5  Durnf .  &  E. 
(5  T.  R.)  4  ;  s.c.  2  Rev.  Rep. 
521. 

A  tenant  vrho  attorns  to  or  takes 
a  lease  from  a  receiver  is  es- 
topped to  dens'  the  title  of  his 
lessor  so  long  as  he  remains  in 
possession ;  the  complaint  need^ 
not  contain  any  averment  that' 
the  receiver  has  been  authorized 
by  court  to  bring  the  action. 

Ponder  v.  Catterson,  Receiver, 
137  Ind.  434 ;  s.c.  36  N.  E.  Rep. 
66. 

The  better  rule  would  seem  to  be 
that  the  estoppel  should  only 
extend  during  the  term  of  the 
lease.  In  1  Co.  Litt.  (19th  ed.) 
47b,  it  is  said:  "The  estoppel 
doth  not  continue  after  the 
term  ended.     For  by  making 


the  lease  the  estoppel  doth 
grow,  and  consequently  by  the 
end  of  the  lease  the  estoppel 
determines  ; "  but  in  some  of 
the  states,  where  title  cannot 
be  tried  in  an  action  for  rent 
or  in  a  mere  possessory  action, 
the  tenant  is  held  to  be  estopped 
to  assert  any  title  in  himself 
until  he  has  first  surrendered 
the  possession  to  his  landlord. 

Burgess  v.  Rice,  74  Cal.  590  ;  s.c. 
16  Pac.  Rep.  496  ; 

Brown  v.  Keller,  33  111.  153  ;  s.c. 
83  Am.  Dec.  258  ; 

Miller  v.  Lang,  99  Mass.  18  ; 

Lausman  v.  Di'ahos,  10  Neb.  173  ; 
s.c.  4  N.  W.  Rep.  956  ;  10  Cent. 
L.  J.  305 ; 

Lane  v.  Oment,  179  Yerg.  (Tenn.) 
86; 

Allen  V.  Paul,  24Gratt.  (Va.)  333 ; 

Peyton  v.  Stith,  30  U.  S.  (5  Pet.) 
485  ;  bk.  8  L.  ed.  200. 

The  mere  taking  of  a  lease  does 
not  estop  the  lessee  ;  an  actual 
entry  into,  possession  is  neces- 
sary to  create  the  estoppel. 

Nerhooth  v.  Althouse,  8  Watts 
(Pa.)  427  ;  s.c.  34  Am.  Dec.  480; 

Chattle  V.  Pound,  1  Ld.  Raym. 
746. 
'  Davidson  v.  Ellmaker,  84  Cal.  21 ; 

s.c.  23  Pac.  Rep.  1036. 
«  Bettison  v.  Budd,   17  Ark.   546  ; 
s.c.  65  Am.  Dec.  443  ; 

Haskell  w.  Putnam,  43  Me.  344; 

Weichselbaum  v.  Curlett,  20  Kan. 
709  ;  s.c.  37  Am.  Rep.  304. 
'  Robinson  v.  Holt,  90  Ala.  115  ;  s.c. 
7  So.  Rep.  441 ;  1  Ball.  An.  R. 
Prop.,  §366; 

Udell  V.  Peak,  70  Tex.  547;  s.c. 
7  S.  W.  Rep.  786 ; 

Carter  v.  Town  of  LaGrange,  60 
Tex.  636,  638. 
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any  land,  the  title  to  which  the  tenant  may  have  acquired 
by  purchase  or  by  disseisin  during  the  continuance  of  the 
term,  and  which  he  occupied  and  used  in  connection  with 
the  leased  land,  whether  adjacent  or  at  a  distance,  unless 
the  presumption  of  holding  for  the  benefit  of  the  landlord 
is  rebutted  by  strong  and  clear  evidence  of  a  contrary 
intention.^ 

Sec.  1337.  Same— Foundation  of  doctrine.— The  doctrine 
of  estoppel  of  the  lessee  to  deny  the  title  of  the  lessor  is 
based  on  one  of  the  soundest  rules  of  public  policy.^  It 
grows  out  of  the  contract  between  the  lessor  and  the 
lessee,  and  therefore  extends  only  to  those  cases  where 
the  relation  of  landlord  and  tenant  is  created  by  express 
contract ;  it  should  never  be  applied  to  a  tenancy  created 
by  operation  of  law,^  or  to  persons  not  sui  juris 
and  who  have  not  the  capacity  to  make  the  contract, 
such  as  infants,  lunatics,  and  married  women.*  If  the 
rule  were  otherwise  no  person  would  be  safe  in  parting 
with  the  possession,  as  he  might  be  driven  to  the  necessity 
of  making  out  a  complete  chain  of  title  before  he  could 
evict  his  .  tenant,  and  the  law  will  not  permit  such  a 
wrong  as  to  suffer  a  party  to  avail  himself  of  a  possession, 
thus  acquired,  to  defeat  the  title  of  the  party  with  whose 
permission  he  went  into  possession.^ 

The  doctrine  not  only  binds  the  lessee  but  the  lessor  as 
well ;  consequently,  the  person  having  leased  the  premises, 
as  against  the  tenant,  is  estopped  to  show  that  at  the  time 

'  Doe  d.  Harrison  v.  Murrell,  8  Car.  329  ; 

&  P.   134;  s.c.  34  Eng.  C.  L.  Vance  v.  Johnson,  10  Humph.  (39 

651  ;  Tenn.)  314  ; 

Doe  d.  Lewis  v.  Rees,  6  Car.  &  P.  Baker  v.   Hale,   6  Baxt.   (Tenn.) 

610 ;  s.c.  25  Eng.  C.  L  600  ;  46  ; 

Doe  d.  Croft  v.  Tidbury,  14  C.  B.  "  James   v.    Patterson,    1    Swan. 

(5  J.  Scott)  804  ;  s.c.  78  Eng.  C.  (Tenn.)  809,  313  ;  s.c.  55  Am. 

L.  304  ;  Dec.  737. 

Kingsmill  v.  Millard,   11  Exch.  ■•  Jackson  ex  d.  Clowes  v.  Vander- 

313  ;  heyden,  17  John.  (N.  Y.)  167  ; 

Lisburne  v.  Davies,  L.  R.  1  C.  P.  Bank  of  America  v.  Banks,  101 

360  ;  U.  S.  240  ;  bk.  25  L.  ed.  850  ; 

Dixon'  V.   Baty,   L.   R.   1  Exch.  Robinson  v.  Bailey,  26  Fed.  Rep. 

259  ;  219,  223  ; 

Doe  V.  Jones,  15  Mees.  &  W.  580.  Bigelow  on  Estop.  (5th  ed.)  215, 

ii  Anderson  ■V.  Darby,  INott&McC.  345.                        .  „  .,  a..,  r^ 

(S  C  )  L   369  '  Anderson  v.  Darby,  1  Nott  &  McC. 

»  Sahler  v.  Signer,  37  Barb.  (N.  Y.)  (S.  C.)  L.  369. 
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of  making  the  lease  he  was  without  title,  because  to  do 
so  would  be  a  breach  of  good  faith  ;  and,  for  like  reasons, 
the  tenant,  having  obtained  possession  by  virtue  of  the 
lease,  is  estopped  to  say  that  at  the  time  of  the  leasing 
the  landlord  did  not  have  sufficient  title  to  make  the 
lease.  ^ 

Sec.  1338.  Same— When  estoppel  arises.— The  doctrine 
of  estoppel  is  applicable  whenever  the  relation  of  land- 
lord and  tenant  exists  between  the  plaintiff  and  defendant.^ 
Thus  estoppel  will  come  into  effect  where  one  takes  a 
lease  from  a  person  claiming  to  be  the  owner,  ■'^  or  makes 
an  agreement  with  him  for  possession,*  or  makes  an 
agreement  to  pay  rent  to  or  attorn  to  him.^ 

Sec.  1339.  Same— Against  whom  estoppel  extends.- An 
estoppel  will  be  effective  against  the  lessee  of  the  lease- 
hold and  the  assignee  of  his  interest,^  such  as  one  taking 
possession  as  successor  of  the  lessee  and  with  his  consent ;  ^ 
a  widow  of  the  lessee  who  continues  the  possession  after 
her  husband's  death  ;  ^  or  to  any  one  taking  the  place  of 
the  tenant  or,  claiming  under  or  through  him.^    This  rule 

'Robinson  ?;.  Holt,  90 Ala.  115  ;  s.c.  followed  neither  by  payment 
7  So.  Rep.  441 ;  1  BaU.  An.  R.  of  rent  nor  the  execution  of  a 
Prop. ,  §  266.  lease,  would  not  estop  the  ten- 
'  Earle's  Adrx.  v.  Hale's  Admr. ,  81  ant  from  disputing  the  remain- 
Ark.  470  ;  dermen's  title. 
Stagg  V.  Eureka  Tanning  &  Cur-  See  :  Patterson  v.  Sweet,  13  lU. 

rying  Co.,  36  Mo.  317  ;  Rep.  255. 

Cooper  V.  Smith,  8  Watts  ^Pa.)  '  Earle  v.  Hale,  31  Ark.  470  ; 

586.  Stagg  V.  Eureka  Tanning  &  Cur- 

3  MoCreary  v.  Marston,  56  Cal.  403  ;  rying  Co.,  86  Mo.  317  ; 

McConnell  v.    Bowdry,  4   T.  B.  Tompkins  v.  Snow,  63  Barb.  (N. 

Mon.  (Ky.)  392.  Y.)  525  ; 

*  People?;.  Siner,  45  Barb.  (N.  Y.)  Doe  ex  d.  Lunsford  u  Alexander, 

56.  4  Dev.  &  B.  (N.  C.)  L.  40  ; 

'  Baker  v.  Nail,  59  Mo.  265.  Doe  ex  d.  Gorham  v.  Brenon,  2 

It  has  been  held  sufficient  attorn-  Dev.  (N.  C.)  L.  174  ; 

ment  where  the  lessee  requested  Cooper  v.   Smith,  8  Watts  (Pa.) 

the  assignee  to  permit  him  to  536. 

continue  in  possession.  ■"  Tompkins  v.  Snow,  63  Barb.  (N. 

Dunshee  v.  Grundy,  81  Mass.  (15  Y.)  535. 

Gray)  314.  *  Doe  ex  d.  Gorham  v.  Brenon,  2 

In  Pennsylvania,  however,  in  the  Dev.  (N.  C.)  L.  174  ; 

case  of  Stokes  v.  McKibbin,  13  BufEerlow  v.  Newsom,  1  Dev.  (N. 

Pa.  St.  267,  it  was  held  that  an  C.)  L.  208  ;  s.c.  17  Am.Dec.565. 

agreement  by  a  lessee  on  the  '  Henley  v.  Branch  Bank,  16   Ala. 

death  of  his  landlord  to  pay  552 ; 

rent  to  one  claiming  to  be  the  Richardson  v.  Harvey,    37    Ga. 

guardian  of  the  remaindermen,  324  ; 
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applies  also  to  one  who  holds  from  the  lessee  as  a  mere 
licensee,^  or  a  sub-lessee  who  subsequently  acquires  a 
perfect  title  to  the  premises.^ 

Sec.  1340.  Same— Same— Lessee's  assignee.— The  estoppel 
above  referred  to  extends  to  and  will  affect  the  assignee 
of  the  leasehold  interest  as  well  as  the  original  lessee,^ 
and  also  to  any  one  taking  possession  as  successor  to  the 
lessee  and  with  his  consent,*  as  well  as  to  a  widow  of  the 
lessee  who  continues  the  possession  of  her  husband,^  as 
well  as  to  any  one  else  taking  the  premises  and  claiming 
through  the  lessee.^ 

Sec.  1341.  Same— Where  lessee  lias  not  gone  into  posses- 
sion under  lessor.- In  most  cases  where  the  lessee  has  not 
gone  into  possession  of  the  premises  under  the  lessor,  but 
has  simply  acknowledged  his  title  or  taken  a  lease  from 
him,  the  estoppel  will  be  much  less  rigorously  enforced, 


Hardin  v.  Forsythe,  99  111.  313  ; 
Doty  V.  Burdick,  83  111.  473  ; 
Tilghman  v.  Little,  13  111.  239  ; 
Turly  V.  Rodgers,  1  A.  K.  Marsh. 

(Ky.)  245  ; 
Riley ?;. Million,  4 J.J.Marsh.  (Ky.) 

395; 
Newman  v.  Maokin,  21  Miss.  (13 

Smed.  &  M.)  383  ; 
Den  ex  d.  Harker  v.  Gustin,  13 

N.  J.  L.  (7  Halst.)  42  ; 
Jackson  v.  Davis,  5  Cow.  (N.  Y.) 

123  ;  s.c.  15  Am.  Dec.  451 ; 
Jackson  V.  Spear,  7  Wend.  (N.  Y.) 

401; 
Doe  ex  d.  Callender  v.  Sherman, 

5  Ired.  (N.  C.)  L.  711,  781  ; 
Stahle  V.  Spohn,  8  Serg.  &  R.  (Pa.) 

317    326  • 
Anderson  v.  Darby.  1  Nott  &  McO. 

(S.  C.)  L.  369  ; 
Wood    V.    Turner,    7    Humph. 

(Tenn.)  517. 
'  Doe  ex  d.  Kluge  v.  Lachenour,  13 

Ired.  (N.  C.)  L.  180  ; 
'  Burnett  v.  Rich,  45  Ga.  211  ; 
Milhouse  v.  Patrick,  6  Rich.  (S. 

C.)  350  ; 
Scott  V.  Levy,  6  Lea  (Tenn.)  663. 
'  Earle's  Adrx.  v.  Hale's  Admr. ,  31 

Ark.  470 ; 
Stagg  V.  Eureka  Tanning  &  Cur- 
rying Co.,  36  Mo.  317; 
Doe  ex  d.  Lunsford  v.  Alexander, 

4  Dev.  &  B.  (N.  C.)  L.  40 ; 
77 


Cooper  V.  Smith,   8  Watts  (Pa.) 

536. 
*  Tompkins  v.  Snow,  63  Barb.  (N. 

Y.)  525. 
''  Doe  ex  d.  Gorham  v.  Brenon,  3 

Dev.  (N.  C.)  L.  174  ; 
Bufferlow  v,  Newsom,  1  Dev.  (N. 

C.)  L.  208 ;  s.c.   17  Am.   Dec. 

565. 
'  Henley  v.  Branch  Bank,  16  Ala. 

553  ; 
Richardson  v.  Harvey, 37  Ga.324 ; 
Hardin  v.  Forsythe,  99  lU.  313  ; 
Doty  V.  Burdick,  83  111.  473  ; 
Tilghman  v.  Little,  13  111.  239  ; 
Turly  V.  Rodgers,  1  A.  K.  Marsh. 

(Ky.)  245 ; 
Riley  v.  Million,  4  J.  J.  Marsh. 

(Ky.)  395 ; 
Newman  v.  Mackin,  31  Miss.  (13 

Smed.  &  M.)  383  ; 
Den  ex  d.  Harker  v.  Gustin,  13 

N.  J.  L.  (7  Halst.)  42  ; 
Jackson  v.  Davis,  5  Cow.  (N.  Y.) 

123  ;  s.c.  15  Am.  Deo.  451 ; 
Jackson  v.  Spear,  7  Wend.  (N.  Y.) 

401; 
Doe  ex  d.  Callender  v.  Sherman, 

5  Ired.  (N,  C.)  L.  781  ; 
Stahle  V.  Spohn,  8  Serg.   &  R. 

(Pa.)  326 ; 
Anderson  V.  Darby,  1  Nott&McC. 

(S.  C.)  L.  .369  ; 
Wood    V.    Turner,    7    Humph. 

(Tenn.)  517. 
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because  while  it  applies  in  cases  of  attornment,  yet,  as 
the  lessor  cannot  he  put  in  statu  quo  without  a  surrender 
of  the  premises  demised,  this  circumstance  gives  rise  to 
an  exception  to  the  rule,  and  the  tenant  whose  attorn- 
ment has  been  procured,  or  who  has  been  induced  to 
execute  a  lease  by  fraud  of  the  lessor,  may  set  up  that 
fact,  and,  if  he  establishes  it,  is  at  liberty  to  controvert 
the  lessor's  title.^ 

Sec.  1342.  Same— Time  during  which  estoppel  lasts.— An 
estoppel  between  lessor  and  lessee  lasts  only  so  long  as 
the  term  granted  endures,''  or  as  long  as  the  lessee  may 
hold  under  the  lease  by  prolongations  which  grow  out  of 
the  act  of  the  law,  as  where  the  lessee  holds  over.^  But 
in  those  cases  where  the  possession  after  the  expiration 
of  the  term  of  the  lease  can  be  explained  on  other 
grounds  than  that  of  a  mere  holding  over,  the  estoppel 
will  be  discharged  on  the  expiration  of  the  lease.  Thus 
where  premises  were  sold,  and  the  vendor  remains  in 
possession  under  a  lease  from  the  purchaser,  who  took 
a  mortgage  on  the  premises  from  the  purchaser  con- 
ditioned on  the  payment  of  the  i^urchase-money  on  or 
before  the  expiration  of  the  lease,  and  the  vendor  held 
over  by  virtue  of  the  mortgage,  payment  of  which  was 
not  tendered  until  after  the  time  named,  and  was  then 
jefused,  the  court  held  that  a  formal  entry,  under  the 
mortgage,  was  not  essential ;  that  the  unaccepted  tender, 

'  Thayer     v.     Society    of    United  cause  the  landlord,  if  he  fails, 

Brethren,  20  Pa.  St.  60.  is  not  in  a  worse  condition  than 

Where  lessee  already  in  possession —  he  was  before  the  lease." 

Weed  not  surrender.— But  it  has  ^  Page  v.  Kinsman,  43  N.  H.  328  ; 

been  said  that  "  where  alessee,  Carpenter  v.  Thompson,  3  N.  H. 

atthetimetheleaseisexecuted,  204;  s.c.  14  Am.  Dec.  348. 

is  not  the  occupant  of  the  land  '  Clemm  v.  Wilcox,  15  Ark.  102  ; 

leased,  and  he  goes  into  posses-  Hamel    v.   Lawrence,   1    A.   K. 

sion  under  and  in  pursuance  of  Marsh.  (Ky.)  330  ; 

the  lease,  he  cannot  afterwards  Longfellow  v.  Longfellow,  54  Me. 

claim  title  to  the  land  without  240  ; 

first  surrendering  possession  to  Miller  v.  Lang,  99  Mass.  13  ; 

the  lessor.    But  if  the  lessee  Bertram  v.  Cook,  44  Mich.  396; 

was  in  possession  at  the  time  s.c.  6  N.  W.  Rep.  868 : 

the  lease  was  executed,  he  may.  Stoops  v.  Devlin,  16  Mo.  162  ; 

under  certain    circumstances,  Jackson  ex  d.  Wills  v.  Stiles,  1 

be  permitted  to  prove  that  the  Cow.  (N.  Y.)  575  ; 

land  is  his  own,   and  thus  re-  Osgoodu.  Dewey,  13  John.  (N.  Y.) 

sist    the  proceedings    to  turn  240. 

him  out.    This  is  allowe(l  be-  See  :  Post,  §  1301. 
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after  the  time  named  for  payment,  did  not  terminate 
the  estate  under  the  mortgage,  nor  extinguish  the  lien 
thereof,  and  that  the  lessee  could  not  he  ejected.^ 

Sec.  1343.  Same— When  may  be  invoked.— An  estoppel 
of  the  lessee  and  those  claiming  under  him  extends 
only  to  such  title  as  existed  at  the  time  of  making  the 
lease.  The  lessee  is  not  estopped  to  show  that  since 
entering  into  the  lease  the  landlord  has  parted  with  his 
title  by  operation  of  law  ;  ^  or  that  his  title  in  some  way 
known  to  the  law  has  been  terminated  ;  ^  or  has  been 
adjudged  insuflBcient  for  his  protection  ;  *  or  that  the  deed 
under  which  the  lessor  claims,  and  which  was  executed 
by  the  tenant,  was  intended  as  a  mortgage.^  And  estop- 
pel cannot  be  invoked  by  a  landlord,  in  a  suit  wherein  he 
compels  the  tenant  to  submit  to  an  adjudication  of  both 
the  right  to  possession  and  the  title  to  the  land.^  Estop- 
pel to  deny  the  title  of  the  lessor  exists  in  favor  of  the 
heir  of  the  original  lessor,^  or  of  his  vendee,^  or  of  the 
purchaser  of  the  lessor's  title  at  judicial  sale  ;  ^  and  also 
to  the  assignee  of  the  lessor,  even  though  the  assignment 
be  in  fraud  of  creditors.^" 

'Shields  f).  Lozear,  34  N.  J.  L.  (5  Lunsfordv.  Turner,  5  J.  J.  Marsh. 

Vr.)  496  ;  s.c.  3  Am.  Rep.  256.  (Ky.)  104  ;    s.c.  30  Am.   Dec. 

See  :  Post,  §  1394,  et  seq.  248. 

'  Ehvne  v.  Guevara,  67  Miss.  139  ;  ^  Smith  v.  Smith,  81  Tex.  45 ;  s.c. 

s.c.  6  So.  Rep.  736.  16  S.  W.  Rep.  637. 

3  Robinson  v.   Holt,   90  Ala.   115  ;  « Robinson   v.   Holt,   90  Ala.   115 ; 

s.c.  7  So.  Rep.  441 ;  1  BaU.  Ann.  s.c.  7  So.  Rep.  441 ;  1  BaU.  Ann, 

R.  Prop.,  §266;  R.  Prop.,  §  266. 

Caldwell  V.  Smith,  77  Ala.  157,  Jochen  v.  Tibbells,  50  Mich.  33 ; 

166  ;  s.c.  14  N.  W.  Rep.  690  ; 

Farris  v.  Houston,  74  Ala.  162  ;  Bertram  v.  Cook,  44  Mich.  396  ; 

Clarke  v.  Qarke's  Admr.,  51  Ala.  s.c.  6  N.  W.  Rep.  868  ; 

498  ;  McKie  v.  Anderson,  78  Tex.  207  ; 

St.  John  V.  Quitsom.  72  111.  334 ;  s.c.  14  S.  W.  Rep.  576. 

Ryder  v.  Mansell,  66  Me.  167  ;  '  Doe  ex  d.  Callender  v.  Sherman, 

Prestman    v.   SUljacks,   52    Md.  5  Ired.  (N.  C.)  L.  511  ; 

647  ;  Syme  v.  Sanders,  4  Strobh.  (S.  C.) 

Emmes  v.  Feeley,  132  Mass.  346  ;  L.  196  ; 

Lamson  v.   Clarkson,  113  Mass.  Blantin  v.  Whitaker,  11  Humph. 

348  ;  s.c.  18  Am.  Rep.  498  ;  (Tenn.)  313. 

Hilbourn  v.  Fogg,  99  Mass.  11 ;  ^  McKune  v.  Montgomery,  9  Cal. 

Delmerge  v.  Mullins,  9  Ir.  R.  C.  575. 

L.  214.  '  Whalin  v.  White,  35  N.  Y.  462  ; 

•Robinson  v.   Holt,   90  Ala.   115;  Wilson  t>.  Hubbell,  1  Penny.  (Pa.) 

g.c.  7  So.  Rep.  441 ;  1  Ball.  Ann.  413  ; 

R.  Prop.,  §  266  ;  Thomson  v.  Peake,  7  Rich.  (S.  C.) 

Hodges  V.   Shields,   18  B.  Mon.  L.  353. 

(Ky.)  838,  831 ;  '"  Steen  v.  Wardsworth,  17  Vt.  297. 
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Sec.  1344.  Same— Acquirement  of  outside  title.— The 
lessee  is  estopped  from  setting  up  a  title  to  the  land  held 
by  him  as  against  the  lessor/  and  this  will  prevent  the 
tenant  who  discovers  that  his  landlord's  patent  does  not 
cover  the  whole  of  the  demised  premises  from  obtaining 
a  patent  upon  the  portion  not  covered  and  setting  up  for 
himself  a  title  to  the  unpatented  part.^ 

Sec.  1345.  Same— Equitable  title  against  landlord.— The 
lessee  is  estopped  to  show  an  equitable  title  against  his 
landlord.^ 

Sec.  1846.  Same— Expiration  of  landlord's  title.— We  have 
already  seen  that  a  lessee  is  estopped  to  show  that  at 
the  time  he  entered  into  possession  or  attorned  to  or 
acknowledged  title  in  the  landlord  ;*  but  it  is  against 
this  title  only  that  the  estoppel  extends.^  Without  any 
violation  of  the  rule,  as  to  estoppel,  he  may  show  that 
since  the  relation  of  landlord  and  tenant  began  the  land- . 
lord's  title  has  expired,  or  has  been  defeated  or  extin- 
guished.® 

Sec.  1347.  Same— Demise  of  a  franchise- Not  within  rule 

r 

■  Jackson  ex  d.  Colton  v.  Harper,  Prestman    v.   Silljacks,   52    Md. 

5  Wend.  (N.  Y.)  246.  647  ; 

«  Trabue  v.  Ramage,  80  Ky.  323.  Giles  v.  Ebsworth,  10  Md.  333 ; 

3  Hahn  v.  Gilford,  87  N.  C.  172  ;  Grandin  v.  Carter,  99  Mass.  15  ; 

Parker  v.  Allen,  84  N.  C.  488  ;  Welch    v.   Adams,    43    Mass.  (1 
Turner  v.  Lowe,  66  N.  C.  413.  Met.)  494 ; 

"  See  :  Ante,  §  1336,  et  seq.  Smith  v.  Shepard,  32  Mass.  (15 
5  See  :  Ante,  §  1343.  Pick.)  147  ;   s.c.  25  Am.  Deo. 

'  Houston  V.  Farris,  71  Ala.  570  ;  433  ; 

Bettison  v.  Budd,  17  Ark.  546;  Newall  v.  Wright,  3  Mass.  188, 

s.c.  65  Am.  Dec.  442  ;  156  ; 

Wheelock  v.  Warsohauer,  21  Cal.  Den  ex  d.  Howell  v.  Ashmore, 

309  ;  33  N.  J.  L.  (3  Zab.)  261 ; 

Hardin  v.  Forsythe,  99  111.  313  ;  Lawrence  v.  Miller,  1  Sandf.  (N. 
St.  John  V.  Quitzow,  73  lU.  384  ;  Y.)  516  ; 

Tilghman  v.  Little,  IS  111.  289  ;  Jackson  ex  d.  Russellv.  Rowland, 
Wells  V.  Mason,  5  111.  (4  Scam.)  6  Wend.  (N.  Y.)  666  ;   s.c.  23 

84  ;  Am.  Dec.  557 ; 

Kinney  v.  Doe  ex  d.  Laman,  8  Lessee  of  Devacht  v.  Newsam,  8 

Blackf.  (Ind.)  350  ;  Ohio  57  ; 

Elms  V.  Randall,  3  Dana  (Ky.)  DufiC  v.  Wilson,  69  Pa.  St.  816  ; 

100  ;  Stewart  v.  Roderick,  4  Watts  & 
Foster  v.  Morris,  8  A.  K.  Marsh.  S.  (Pa.)  188  ;  s.c.  39  Am.  Dec. 

(Ky.)  609  ;  s.c.  13  Am.Dec.205  ;  71  ; 

Swann  v.  Wilson,  1  A.  K.  Marsh.  Pierce  v.  Brown,  34  Vt.  165  ; 

(Ky.)  99  ;  Wild's  Lessee  v.  Serpell,  10  Gratt, 
Longfellow  v.  Longfellow,  54  Me.  (Va.)  405,  415. 

34-0; 
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when.— Where  in  the  demise  of  a  franchise  fraud  is 
practiced,  this  will  release  the  estoppel  against  the  lessee, 
even  where  the  lessee  apparently  receives  possession,  or 
its  equivalent,  from  the  lessor.  Thus  in  a  case  where 
there  was  a  usurpation  of  a  pubhc  ferry,  and  it  was 
subsequently  leased,  it  was  claimed  that  the  lessee  hav- 
ing gone  into  possession  under  the  lease  was  estopped 
from  setting  up  the  lessor's  want  of  right,  but  the  court 
held  that  the  doctrine  of  estoppel  did  not  apply,  because 
of  the  fraud  on  the  part  of  the  lessor.  ^ 

Sec.  13i8.  Same— in  lease  with  joint  lessors.- A  lessee 
under  a  lease  made  by  several  lessors  jointly  is  estopped 
to  inquire  into  their  individual  interests  so  long  as  he 
remains  in  possession.  ^ 

Sec.  1349.  Same— Personal  disability  of  lessor.— A  lessee 
for  years  is  estopped  from  setting  up  the  personal  dis- 
ability of  the  lessor  to  make  the  lease  under  which  he 
holds  ;  such  as  that  the  lessor  was  a  married  woman  ;^ 
or  that  the  lessor  was  a  widow  whose  dower  had  not  yet 
been  assigned;*  or  that  the  lessor  was  an  alien,*  and 
could  not  own  land  at  all ;  or  was  a  slave  incapable  of 
holding  real  estate  ;  or  that  a  public  official  making  a 
lease  did  so  without  authority  ;  ^  or  had  not  complied  with 
certain  directory  provisions  required  by  the  statute  to  be 
complied  with  before  leasing.^ 

Sec.  1350.  Same— Purchase  of  title  by  lessee.— The  doc- 
trine of  estoppel  merely  prevents  the  tenant  from  dis- 
claiming his  lessor's  title,  but  does  not  prevent  him  from 
purchasing  an  outstanding  title,  but  merely  prevents  him 

'  Milton  V.  Haden,  33  Ala.  SO ;  s.c.  Bank  of  Utiea  v.  Mersereau,  3 

70  Am.  Dec.  523.  Barb.  Ch.  (N.  Y.)  528 ;  s.c.  49 

See  :  Lanier  v.  Hill,  25  Ala.  554 ;  Am.  Dec.  189  ; 

Miller  v.  MoBriar,  14  Serg.  &.  R.  Sharpe  v.  Kelley,  5  Den.  (N.  Y.) 

(Pa.)  382  ;  431. 

Satterlee  v.  Matthewson,  13  Serg.  •"  Clarke  v.  Clarke's  Admr.,  51  Ala. 

&  R.  (Pa.)  133.  498. 

'  Hecht  V.  Ferris,  45  Mich.  376  ;  s.c.  "  Ramires  v.  Kent,  2  Cal.  558  ; 

8  r.  W.  Rep.  82.  Helmes  v.  Stewart,  36  Mo.  529. 

»  Prevot  V.  Lawrence,  51  N.  Y.  319.  *  Morse  v.  Roberts,  2  Cal.  515. 

See  :  Vernam  v.  Smith,  15  N.  Y.  '  St.  Louis  v.  Morton,  6  Mo.  476. 
828; 
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from  setting  it  up  during  the  tenancy.^  And  where  the 
lessee  enters  under  a  mortgage  he  may  purchase  the 
mortgage  to  protect  his  own  interest,  and  if  he  purchases 
the  mortgage  the  presumption  will  be  that  it  was  done 
for  the  protection  of  his  interest,  and  he  will  be  entitled 
to  set  up  the  title  thus  acquired  against  his  lessor  and 
remain  in  possession  until  reimbursed  ;  ^  but  the  lessor 
will  be  entitled  to  redeem  by  repaying  the  amount  right- 
fully paid  by  the  lessee.^  Some  of  the  cases  hold,  how- 
ever, that  the  tenant  must  purchase  the  outstanding 
•incumbrance  in  good  faith  to  protect  his  possession 
against  the  mortgagee,  and  not  for  purposes  of  specula- 
tion.* It  has  been  said  that  the  tenant  may  also  pur- 
chase the  title  from  the  landlord,  or  at  execution  sale,  or 
at  a  tax  sale,  and  set  up  the  title  thus  acquired  against 
his  lessor  ;  ^  but  in  many  of  the  states  a  purchase  by  the 
tenant  at  an  execution  sale,  or  a  sale  for  taxes,  will  be 
regarded  as  in  the  interest  of  the  lessor,  and  he  will  be 
entitled  to  redeem  on  reimbursing  the  lessee.® 

Sec.  1351.  Same— Title  in  state,  etc.— The  doctrine  of 
estoppel  not  only  prevents  the  tenant  from  attacking  his 
landlord's  title,  but  also  from  setting  up  title  in  the 
state,  ^  or  in  a  third  person  holding  directly  by  letters 

'  Williams  v.  Garrison,  29  Ga.  503  ;  *  Lausmart  v.  Drahos,  10  Neb.  173 ; 

Corning  v.  Troy  Iron  &  Nail  Co.,  s.c.  4  N.  W.  Eep.  956  ;  10  Cent. 

34  Barb.  (N.  Y.)  485.  L.  J.  305  ; 

See  :  Norton   ■;;.  Doe  ex.  d.  San-  Mattis  v.  Robinson,  1  Neb.  3. 

ders,  1  Dana  (Ky.)  14 ;  ^  Farris  v.  Houston,  74  Ala.  162  ; 

Hodges  V.   Shields,   18  B.  Mon.  Tilghman  v.  Little,  13  111.  239 ; 

(Ky.)  838  ;  Buckley  v.  Taggart,  63  Ind.  336, 

Drane  v.  Gregory's  Heirs,  3  B.  339 ; 

Mon.  (Ky.)  619  ;  Weichselbaum  v.  Curlett, 20  Kan. 

Moshier  v.  Reding,  13  Me.  478  ;  709  ;  s.c.  37  Am.  Rep.  304  ; 

Ryerson  v.  Eldred,  18  Mich.  13  ;  Casev  v.   Gregory,   13  B.    Mon. 

Russell  U.Titus,  3  Grant  (Pa.)395  ;  (Ky.)    505,   508  ;    s.c.   56    Am. 

Greeno  v.  Munson,  9  Vt.  37  ;  s.c.  Dec.  581 ; 

31  Am.  Dec.  605  ;  Nellis  v.  Lathrop,  33  Wend.  (N. 

WiUison  V.  Watkin,  28  U.  S.  (3  Y.)  131  ;  s.c.  34  Am.  Deo.  385  ; 

Pet.)  43  ;  bk.  7  L.  ed.  596  ;  Texas  Land  Co.  v.  Truman,  53 

Blight's  Lessee  v.  Rochester,  20  Tex.  619  ; 

U.  S.  (3  Wheat.)  535  ;  bk  5  L.  Camley  v.  Stanfield,  10  Tex.  546. 

ed  516.  '  See  :  Lausman  v.  Drahos,  10  Neb. 

'  Bates  V  Conrow,  11  N.  J.  Eq.  (3  172 ;  s.c.  4  N.  W.  Rep.  956  ;  10 

Stock.)  187  ;  Cent.  L.  J.  305. 

Scott  V.  Leyy,  6  Leigh  (Va.)  662.  ■"  Jackson  ex  d.  Colton  v.  Harper,  5 

See  :  Pierce  v.  Brown,  24  Vt.  165.  Wend.  (N.  Y.) 346. 

5  Thrall  V.  Omaha  Hotel  Co.,  5  Neb.  See:    Jackson    v.    Hinman,    10 

295  ;  s.c.  25  Am.  Rep.  488.  John.  (N.  Y.)  393  ; 
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patent  from  the  state  ;  ^  and  it  also  prevents  him  from 
obtaining  and  setting  up  for  himself  a  patent  on  a  por- 
tion of  the  demised  land  which  he  discovers  not  to  be 
covered  by  the  lessor's  patent.^ 

Sec.  1352.  Same— When  doctrine  does  not  apply.— The 
doctrine  that  the  lessee  is  estopped  to  deny  the  title  of 
his  lessor  does  not  apply  where  such  lessor  holds  as  the 
lessee  of  a  third  person  whose  title  he  is  attacking  ;  ^  or 
where  the  estoppel  is  waived  by  the  landlord.  Thus 
where  the  lessor  takes  a  note  for  rent  with  the  under- 
standing that  he  will  not  claim  rent  if  not  entitled  to  it, 
the  lessee  may  show  an  outstanding  superior  title  ;  *  and 
where  the  lessor  permits  the  sale  of  his  property,  he  will 
not  be  entitled  to  invoke  an  estoppel  against  an  innocent 
purchaser  buying  from  one  who  apparently  has  title.  ^ 
Neither  will  the  doctrine  of  estoppel  apply  in  those  cases 
where  it  is  guarded  against  by  the  lease.® 

Sec.  1353.  Estovers— Bight  to  take.— Every  tenant  for 
years  has,  incident  to  and  inseparable  from  his  estate, 
unless  restrained  by  special  agreement,  the  same  estovers 
to  which  tenants  for  life  are  entitled,  the  quantity  taken 
being  reasonable.'  The  estovers  may  be  taken  by  the 
lessee  for  his  own  use  only  ;  he  cannot  sell  them  away 
from  the  inheritance.^  Thus  a  tenant  for  years  has  no 
right  to  dig  up  and  use  soil,  and  to  cut  and  use  wood  on 
the  demised  premises,  with  a  view  to  the  manufacture 
of  bricks  for  sale.^ 

Jackson  ex  d.  Davy  v.  De  Walts,  *  Wood  v.  Chambers,  3  Rich.  (S.  C.) 

7  John.  (N.  Y.)  157  ;  L.  150. 

Jackson  v.  Scissam,  3  John.  (N.  *  Thompson  v.  Clark,  7  Pa.  St.  62. 

Y.)  499  ;  s.c.  4  John,  (N.  Y.)  "  Lessee  of  Mayor  of  Philadelphia 

210 ;  ■w-   Permanent    Bridge    Co.,  4 

Jackson  v.   Dobbin,  3  John.  (N.  Binn.  (Pa.)  283. 

Y.)  223,  225.  '  Hubbard  v.   Shaw,  94  Mass.   (12 

1  Jackson  ex  d.  Colton  v.  Harper,  Allen)  120  ; 

5  Wend.  (N.  Y.)  246.  Livingston   v.  Reynolds,  2    HiU 

See  :  Jackson  ex  d.  Bleeoker  v.  (N.  Y.)  157  ; 

Whitford,  2  Cai.  (N.  Y.)  215.  Wetherell  i;.Howells,l  Camp.327; 

2  Trabue  v.  Ramage,  80  Ky.  323.  1  Co.  Inst.  41b. 

See  •  Ante  %  1345.  See  :  Ante,  §  653,  et  seq. 

'■  Elms  V.   Randall,   3   Dana  (Ky.)  «  Duncombe  v.  Felt,  81  Mich.  332  ; 

100  •  s.c.  45  N.  W.  Rep.  1004. 

Howard  V,  Terry,  4  Sneed  (Tenn.)  «  Livingston    v.   Reynolds,   3    Hill 

419.  (N.  Y.)  157. 
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Sec.  1354.  Fixtures— Right  to  remove.— One  of  the  inci- 
dents of  an  estate  for  years  is  a  right  to  remove,  during 
the  term,  in  the  absence  of  any  special  agreement  to  the 
contrary,  any  and  all  fixtures  ^  put  upon  the  premises, 
whether  added  for  purposes  of  ornament,^  or  for  the 
more  convenient  use  and  occupancy  of  thepremises.*  In 
the  absence  of  a  special  agreement  or  custom  to  the  con- 
trary, the  fixtures  must  be  removed  before  the  expiration 
of  the  term,  or  they  become  a  part  of  the  land  and  pass 
to  the  lessor,  his  representatives  or  assigns.* 

Sec.  1355.  Forfeiture.— Another  of  the  incidents  of  an 
estate  for  years  is  forfeiture  by  failure  to  comply  with 
the  terms  and  conditions  of  the  lease,  by  commission  of 
waste,  and  the  like." 

Sec.  1356.  Insurable  interest.— Incident  to  an  estate  for 
years  is  the  right  of  the  lessee  to  insure  all  buildings  on 
the  demised  premises  ;  ®  but  this  right  to  insure  termi- 
nates with  the  lessee's  interest  in  the  premises,  whether 
he  occupy  for  the  entire  term  or  for  any  reason  sur- 
renders possession,  or  otherwise  yields  up  the  premises.^ 

Sec.  1357.  liability  for  debts.— An  estate  for  years,  be- 
ing a  chattel  interest,  is  subject  to  the  payment  of  the 
simple  contract  debts  of  the  lessee,*  and  is  liable  to  be 

'  Towne  v.  Fiske,  127  Mass.   125  ;  Compare :  Loughran  v.  Ross,  45 

s.c.  34  Am.  Rep.  353  ;  N.   Y.   792  ;  s.c.   6  Am.   Rep. 

Holbrook    v.    Chamberlin,     116  173 ; 

Mass.   155  ;  s.c.  17  Am.   Rep.  Weeton  v.  Woodcock,  7  Mees.  & 

146 ;  W.  141. 

Tate  V.  Blackburn,  48  Miss.  1  ;  See  :  Ante,  g^  146,  1313. 

Ombony  v.  Jones,  19  N.  Y.  234 ;  ^  See  :  Ante,  §'§^1268-1289. 

Hepsham  v.    Detre,    89  Pa.   St.  «  Allen  v.  Sun  Mut.  Ins.  Co.,  36  La. 

606  ;  An.  767  ; 

Seeger  v.  Pettit,  77  Pa.  St.  437  ;  Tongue  v.  Nutwell,  31  Md.  302  ; 

s.c.  18  Am.  Rep.  452.  Fletcher   v.    Com.    Ins.    Co.,   35 

See  :  Ante,  §  1313.  Mass.  (18  Pick.)  419  ; 

'  See  ;  Ante,  8  125.  Niblo  v.  N.  A.  Ins.  Co.,  1  Sandf. 

3  See  :  Ante,  §  124.  (N.  Y.)  551. 

«  Cromie  v.  Hoover,  40  Ind.  49  ;  Any     tenant. — Lawrence     v.     St. 

Torrey  v.  Burnett,  38  N.  J.  L.  (9  Mark's  Ins.  Co..  43  Barb.  (N. 

Vr.)  457;  s.c.  20  Am.  Rep.  421;  Y.)  479  ; 

Reynolds  v.  Shuler,  5  Cow.  (N.  Mitchell  v.    Home  Ins.   Co.,  33 

Y.)  323  ;  Iowa  421. 

Hafiick  V.   Stober,   11    Ohio  St.  Birmingham  v.  Empire  Ins   Co  , 

4b2  ;  42  Barb.  (N.  Y.)  457. 

Lyde  v.  Russell,  1  Barn.  &  Aid.  ^  Pugsley  v.  Aiken,  11  N.  Y.  494, 

894.  498. 
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taken  and  sold  by  execution  for  the  payment  of  debts 
due  by  judgment.^  But  unless  made  so  by  statute,  a 
judgment  is  no  lien  on  the  estate  of  a  lessee  for  years. ^ 
Being  a  chattel  real  the  same  formalities  are  not  re- 
quired to  subject  it  to  a  sale  that  are  required  in  the  case 
of  a  freehold  estate  ;  ^  but  it  may  be  sold  by  a  sheriff 
under  a  writ  of  fieri  facias,*  or  by  a  constable  under  an 
execution  issued  by  a  justice  of  the  peace.^  Thus  a  term 
for  years  is  subject  to  a  mechanic's  lien,®  and  the  lien 
will  not  be  destroyed  by  a  surrender  of  the  premises  to 
the  lessor,  or  to  one  holding  a  paramount  title,  the  inter- 
est of  the  lessee  continuing  to  be  subject  to  the  lien  in 


'  Shelton  v.    Codman,  57  Mass.   (3 

Gush.)  318. 
"  Vredenbergh  v.  Morris,  1  John. 

(N.  Y.)  Gas.  223. 
3  Shelton  v.  Codman,  57  Mass.   (3 
Gush.)  318 ; 

Bulil  V.  Kenyon,  11  Mich.  249  ; 
S.C.  83  Am.  Deo.  738  ; 

Bisbee's  Lessee  v.  Hall,  3  Ohio 
449; 

Williams  v.  Downing,  18  Pa.  St. 
61; 

Sowers  V.  Vie,  14  Pa.  St.  99  ; 

Dalzell  V.  Lynch,  4  Watts  &  S. 
(Pa.)  255; 

Thomas's  Lessee  v.  Blackemore, 
5  Yerg.  (Tenn.)  113. 

Title  does  not  pass  to  purchaser 
where  a  levy,  or  sale,  or  execu- 
tion of  a  term  is  made  as  of 
realty. 

Chapman  v.  Gray,  15  Mass.  439 ; 

Buhl  V.  Kenyon,  11  Mich.  249; 
8.0.  83  Am.  Dec.  738. 

But  it  is  said  in  the  case  of  Barr 
V.  Graves  (Tenn.)  11  Cent.  L. 
J.  471,  that  the  "levy  which 
would  be  good  as  to  the  land 
must  be  equally  good  as  to  the 
building,  fixtures,  and  improve- 
ments ;  at  any  rate,  so  long  as 
they  remain  attached  to  the 
soil,  although  severable." 

Guthrie  v.  Jones,  108  Mass.  191  , 

Pemberton  v.  King,  2  Dev.  (N. 
C.)  L.  376. 
*  Williams  v.  Downing,  18  Pa.  St. 

61; 
Dalzell  V.  Lynch,  4  Watts  &  S. 
(Pa.)  255. 
"  Barr    v.    Doe    ex  d.    Binford,   6 
Blackf.  (Ind.)  335  ;  s.c.  38  Am. 
Dec.  146 ; 


Doe  ex  d.  Glenn  i\  Peters,  1 
Busbv  (S.  C.)  L.  457  ;  s.c.  59 
Am.  Dec.  563. 

See  :  Coombs  v.  Jordan,  3  Bland 
Ch.  (Md.)  284  ;  s.c.  22  Am. 
Dec,  337. 

Constable  cannot  take  and  sell  an  es- 
tate for  years  in  New  York, 
under  an  execution  issued  by  a 
justice  of  the  peace,  because  of 
statutoiy  regulations. 

Merry  V.  Hallett,  3  Cow.  (N.  Y.) 
497  ; 

Putnam  v.  Westcott,  19  John. 
(N  Y,)73. 

Judgment — A  term  of  years,  of  no 
matter  how  great  length,  is 
not  subject  to  the  lien  of  a 
judgment. 

Merry  v.  HaUett,  2  Cow.  (N.  Y.) 
497. 

In  OMo,  since  the  legislation  on 
the  subject,  permanent  lease- 
holds are  treated,  for  the  pur- 
poses of  judgment  lien  and  exe- 
cution, as  realty. 

Northern  Bank  of  Kentucky  v. 
Roosa,  13  Ohio  334  ; 

Loring  v.  Melendv,  11  Ohio  355  ; 

McLean  v.  Rookey,  3  McL.  C.  C. 
235. 
'  Harman  v.  Allen,  11  Ga.  45  ; 

Dobschuetz  v.  HoUiday,  82  111. 
372  ; 

Dutro  V.  Wilson,  4  Ohio  St.  101 ; 

Ghoteau  v.  Thompson,  2  Ohio  St. 
114  ; 

Butler  V.  Rivers,  4  R.  I.  38  ; 

Alley  V.  Lanier,  1  Cold.  (Tenn.) 
540; 

Barr  v.  Graves  (Tenn.),  11  Cent. 
L.  J.  471. 
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the  hands  of  the  person  to  whom  the  estate  is  surren- 
dered, but  not  to  such  an  extent  as  to  affect  the  rever- 
sionary interest.^  Under  the  early  mechanics'  lien  law 
in  Pennsylvania  it  was  held  that  a  lessee  for  years  who 
erected  a  building  upon  ground  demised  to  him,  thereby 
subjected  it  to  a  mechanic's  lien,  on  such  lien  being 
pushed  to  judgment,  execution,  and  sale,  the  fee  would 
be  vested  in  the  purchaser  at  sheriff's  sale.  But  this  was 
subsequently  changed  by  statute,  since  which  time  it  has 
been  held  that  neither  the  leasehold  estate^  nor  the 
buildings  erected  by  the  lessee^  are  subject  to  a  me- 
chanics' lien. 

Sec.  1358.  Limitation  for  life  with  remainder  over.— It 
was  originally  held  that  a  gift  of  a  term  for  years,  like 
that  of  any  other  chattel,  for  an  hour,  was  a  gift  of  the 
whole  estate  and  interest,  and  that,  therefore,  there 
could  be  no  subsequent  limitation  of  a  term  for  years 
after  the  estate  was  carved  out  of  it.  But  it  is  now  well 
settled  that  a  term  for  years  may  be  limited  to  a  person 
for  life,  with  a  limitation  over  to  any  number  of  persons 
in  esse  for  life  ;  and  it  may  also  be  limited  to  a  person 
not  in  esse,  or  not  ascertained,  provided  such  limitation 
take  effect,  if  at  all,  within  a  life  or  lives  in  being,  or 
twenty -one  years  after.  But  terms  for  years  cannot  be 
entailed  for  the  following  reasons  :  (1)  Because  they  are 
not  within  the  statute  De  Dotiis,  being  estates  of  inherit- 
ance ;  and  (2)  because  if  a  quasi-entail  of  a  term  for 
years  were  allowed,  it  would  be  inalienable,  as  no  fine  or 
recovery  could  be  had  of  a  term  ;  so  that  the  disposition 
of  a  term  for  years  to  a  person  and  the  heirs  of  his  body 
is  a  disposition  of  the  entire  interest  in  the  term.* 

Sec.  1359.  Merger.— Another  incident  of  an  estate  for 
years  is  its  merger  with  the  freehold.     We  have  already 

'  Dobschuetz  v.    HoUiday,   82  111.        Eiderv.  Kohler(Pa.),  39  Leg.  Int. 
371,  373. 


2  Schenley's  Appeal,  70  Pa.  St.  98 
Haworth«.Wallace,14Pa.  St.ll8 
Church  V.  Griffith,  9  Pa.  St.  117 


'  Gaule  V.  Bilyeau,  25  Pa.  St.  521  ; 
Haworth  v.  Wallace,  14  Pa.  St. 
118. 


s.o.  49  Am.  Dec.  548  ;  *  See  :  Howard  v.  Norfolk,  2  Swanst. 

Hess  V.  Marks  (Pa.),  11  Lancaster  454. 

Bax  131  ;  See :  Ante,  §  1435. 
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seen  that  where  a  term  for  years  becomes  vested  in  the 
person  who  is  seized  of  the  freehold,  by  which  there  is  a 
union  of  the  two  interests  in  one  person  at  the  same 
time,  and  there  is  no  intervening  estate  between  the 
term  and  the  freehold,  the  term  merges  in  the  freehold, 
and  becomes  extinct.^ 

Sec.  1360.  Notice  to  quit.— Another  incident  of  an  es- 
tate for  years  is  the  right  of  a  lessee  holding  over  to  a 
notice  to  quit,^  because  where  a  tenant  holds  over  with- 
out any  right  the  landlord  may  treat  him  as  a  trespasser, 
or  elect  to  hold  him  over  for  another  term.^  But  where 
the  tenancy  is  to  determine  upon  the  happening  of  a  con- 
tingency, and  that  contingency  happens,  the  lessee  will 
not  be  entitled  to  such  notice.*  Where  the  lessee  denies 
the  lessor's  title  this  will  have  the  effect  of  terminating 
the  estate  without  notice  to  quit."* 

Sec.  1361.  Rent.— An  additional  incident  to  an  estate 
for  years  is  the  liability  to  pay  rent.  Blackstone  defines 
rent  as  "  a  certain  profit  issuing  yearly  out  of  lands  and 
tenements  corporeal."'' 

Sec.  1362.  Taxes.— Taxes  are  not  an  incident  of  an  es- 
tate for  years  because,  as  we  have  heretofore  seen,'''  as 
between  the  owner  of  the  fee  and  the  lessee  for  years, 
the  latter  is  not  bound  to  pay  the  taxes  and  assessments 
levied  upon  the  premises  occupied  by  him. 

Sec.  1363.  Waste.— A  tenant  for  years,  like  a  tenant 
for  life,^  is  liable  for  waste.^    At  common  law  a  lessor 

'  See  :  A!ntc,  §  1293.  wick.  33  N.  Y.  33  ; 

'  Commonwealth  v.  KnaiT,  135  Pa.  Wallace  v.  Harmstad,  44  Pa.  St. 

St.  35  ;  s.c.   19  Atl.  Rep.   805  ;  493. 

36  W.  N.  C.  345.  '  See  :  Ante.  §  1234. 

*  Providence  Savings  Bank  v.  Uall,  *  See  :  Ante.  >?,  670,  ct  seq. 

16  R.  I.  154  ;  s.c.  13  Atl.  Rep.     "  See  :  Davis  v.  Alden,  68  Mass.  (3 
383  Gray)  309  ; 

*  Scott  V.  Willis,  123  Ind.  1  ;  s.c.  S3        Freer  v.    Stotenbnr,  3  Abb.  (N. 

N.  E.  Rep.  786.  Y.)  Ct.  App.  189  ;  s.c.  30  How. 

'  Tobin  V.  Young,  134  Ind.  507;  s.c.  (N.  Y.)  Pr.  440  ; 

24  N  E   Rep  131  :  Kidd  v.  Dennison,  6  Barb.   (N. 

Air.ickr.'Brufeaker,  lOlMo.  473;  Y.)  9  ; 

so   14  S.  W.  Rep.  027.  Simmons  v.  Morton,  7  Bmg.  640 ; 

»  Walker's  Am.  L.  (9th  ed.)  331.  s.c.  30  Eng.  C.  L.  286. 
See:    Van  Rensselaer    v.   Chad- 


1228  WITHOUT  IMPEACHMENT  OF  WASTE.       [BOOK  III. 

for  years  was  not  bound  to  repair  the  buildings  on  the 
premises  demised,  without  an  express  agreement  there- 
for ;  but  the  lessee  who  had  the  use  of  these  buildings 
was  bound  to  repair,  though  he  was  not  subject  to  an 
action  at  common  law  for  not  repairing.  ^  By  the 
statute  of  Gloucester,^  the  lessor  may  have  an  action  of 
waste,  or  upon  the  case  in  the  nature  of  waste,  against 
the  lessee,  if  he  permits  the  buildings  on  the  premises 
demised  to  be  out  of  repair,  unless  such  buildings  were 
ruinous  at  the  time  of  the  lease ;  and  that  statute  ex- 
tends to  permissive  ^  as  well  as  voluntary  waste.*  A  ten- 
ant for  years  is  liable  for  waste  suffered  by  failure  to  re- 
pair,* as  well  as  for  waste  committed  by  overt  act  by 
himself  or  his  lessee.®  And  in  a  proper  case  an  injunc- 
tion will  issue  to  restrain  the  commission  of  waste  by 
the  lessee.'' 

Sec.  1364.  Same — "  Without  impeachment  for  waste." — 
Where  a  clause  is  introduced  into  a  lease  for  years  which 
stipulates  that  it  shall  be  "without  impeachment  for 
waste,"  it  will  have  the  same  effect  as  where  it  is  in- 
serted in  the  conveyance  of  an  estate  for  life.     And  a 

'  Countess  of  Shrewsbury's  Case,  5  196  ;  s.c.  1  Dead.  D.  C.  105 ;  1 

Co.  13b.  Sawy.  C.  C.  473  ;  Fed.  Cas.  No. 

2  Stat.  6Edw.  I.,   c.  5.  10773. 

2  Druhan  v.  Adam,  9  La.  An.  527;  ^  Cook  v.  Champlain  Transp.  Co.,  1 

Maddox  v.  White,  4  Md.  72  ;  s.c.  Den.  (N.  Y.)  91  ; 

59  Am.  Dec.  67  ;  Anderson  v.  Hammond,  19  Oreg. 

Bulhtt  V.  Musgrave,  3  Gill  (Md.)  446  ;  s.c.  24  Pac.  Rep.  288  ; 

31  ;  Parrott  v.  Barney,  2  Abb.  (U.  S.) 

Long  V.  Fitzsimmons,  1  Watts  &  197  ;  s.c.  1  Dead.  D.  C.  105  ;  1 

S.  (Pa.)  530  ;  Sawy.  C.  C.  478  ;  Fed.  Cas.  No. 

United  States    v.    Bostwick,   94  10773; 

U.  S.  53  ;  bk.  24  L.  ed.  65  ;  Burdett  v.  Withers,  7  Ad.  &  E. 

California  Dry  Dock  Co.  v.  Arm-  136  ;  s.c.  34  Eng.  C.  L.  93  ; 

strong,  17  Fed.  Rep.  216.  Harnett  v.  Maitland,  16  Mees.  & 

'  Burdett  v.  Withers,  7  Ad.  &  E.  W.  357  ; 

136  ;  s.c.  34  Eng.  C.  L.  93  ;  Attersoll    v.   Stevens,   1    Taunt. 

Harnett  v.  Maitland,  16  Mees.  &  198  ;  s.c.  9  Rev.  Rep.  731. 

W.  257.  '  De  Wilton  v.  Saxon,  6  Ves.  106 ; 

'  liaWlity  for  waste  does  not  depend  Pillsworth  v.  Hopton,  6  Ves.  51. 

upon  whether  or  not  he  has  See  :  Ante,  §  665,  et  seq. 

been  guilty  of  negligence,  be-  The  personal    representatives    of  a, 

cause  he  is  liable  for  waste  by  deceased  lessee  are  liable  to  an 

whomsoever  committed,  unless  action  for  waste  done    while 

it  is  by  the  act  of    God,  the  they  are  in  possession,  but  not 

public    enemy,  or    the  rever-  for  waste    committed  by  the 

sioner.  decedent. 

,   Parrott  v.  Barney,  3  Abb.  U.  S.  Hambly  v.  Trott,  Cowp,  367. 
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court  of  equity  will  in  general  sustain  the  import  of  it, 
in  the  same  manner.  Thus  a  tenant  for  years,  though 
without  impeachment  for  waste,  will  not  be  allowed  to 
dig  and  carry  away  tha  soil  for  the  purpose  of  making 
bricks.^ 


Section  XII. — Letting  on  Shares, 

Sec.  1365.     Nature  of  the  contract — Where  rent  payable  in  share  of 

crop. 
Sec.  1366.     Same — Where  land  tilled  for  share  of  crop. 
Sec.  1367.     Same — Same — Wliere  crop  or  a  part  to  be  consumed  on 

premises. 
Sec.  1868.     Same — Same — Where  possession  of  crop  to  remain  in  lessor. 
Sec.  1869.     Same — Same — Cropper's  interest  before  division. 
Sec.  1370.     Same — Same — Landlord's  lien  for  rent. 
Sec.  1371.     Same — Distinction  between  leasing  and  cropping  on  shares. 
Sec.  1872.     Same — Partnership  between  parties. 
Sec.  1373.     Same— Breach  of  contract  of  lease  on  shares — Damages. 
Sec.  137-t.     Same — Same — Measure  of  damages. 

Section  1365.  Nature  of  the  contract— Where  rent  pay- 
able in  share  of  crop.— Leases  of  agricultural  property 
are  either  for  a  rent  reserved  in  money,  or  for  a  portion 
of  the  crop  raised.  The  decisions  seem  to  be  hopelessly 
in  conflict  as  to  what  is  the  true  construction  to  be  placed 
upon  an  agreement  between  the  owner  and  occupier  of 
land  for  its  cultivation  on  shares,  and  as  to  what  are  the 
respective  rights  of  the  parties  in  the  land  and  in  the 
crops  ;  one  class  of  cases  holding  that  such  an  agreement 
is  not  a  lease,  ^  another  class  holding  that  it  is  where 


'  See  :   Livingston  v.   Reynolds,   2 

HiU  (N.  y.)  157. 
»  Henderson  v.  Allen,  23  Cal.  519, 

521  * 
Taylor  v.  Bradley,  39  N.  Y.  128, 

135  ;  s.c.  100  Am.  Dec.  415  ; 
Burdick  v.  Washburn,  58  Barb. 

(N.  Y.)  397,  401 ;  s.c.  86  How. 

(N.  Y.)  Pr.  468,  475  ; 
narrower  v.  Heath,  19  Barb.  (N. 

Y.)  381  ; 
Dinehart  v.  Wilson,  15  Barb.  (N. 

Y  1  595  597  * 
Fiero  v.  Bett,  2  Barb.  (N.  Y.)  633, 

635  ; 
De  Mott  V.   Hegerman,   8  Cow. 


(N.  Y.)  220 ;  s.c.  18  Am.  Dec. 

429,  443  ; 
Putnam  v.  Wise,  1  Hill  (N.  Y.) 

234 ;  s.c.  37  Am.  Dec.  309  ; 
Dinehart  v.  Thompson,  1  Hill  & 

Den.  (N.  Y.)  131  ; 
Russell  V.  Russell,  32  How.  (N. 

Y.)  Pr.  400.  407  ; 
Bardish  v.  Schenck,  8  John.  (N. 

Y.)  151  ; 
Foote  V.  Colvin,  3  John.  (N.  Y.) 

216  ;  s.c.  3  Am.  Dec.  286,  478  ; 
Armstrong  v.  Bicknell,   2  Lans. 

(N.  Y.)  219  ; 
Caswell    V.  Districh,   15    Wend. 

(N.  Y.)  379  ; 
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there  are  clear  words  importing  a  present  demise,  or 
that  the  lessee  is  to  have  the  exclusiTe  possession  of  the 
land,  or  that  he  is  to  pay  or  deUver  the  lessor's  portion  of 
the  crops  as  rent.^  It  is  thought  that  this  apparent  con- 
flict can  be  reconciled  where  the  distinction  is  observed 
between  those  lettings  of  lands  for  a  portion  of  the  crop 
to  be  received  by  the  lessor  as,  and  in  lieu  of,  rent,  and 
those  lettings  of  lands  in  which  a  portion  of  the  crop  is 
to  be  received  by  the  lessee  in  compensation  for  his  labor 
and  services.  TThere  lands  are  leased  with  the  intention 
that  a  stipulated  portion  of  the  crops  raised  thereon  shall 
•be  received  in  heu  of  and  as  rent,  the  relation  of  landlord 
and  tenant  is  created,^  and  the  lessee  will  be  the  exclu- 


Oafcler  r.  Scoonmaker,  15  Wend. 

CN".  Y.)  -i-it}. 
•  Walls  1-.  Preston,  25  CaL  59  ; 
Sargent  v.  Conrier.  66  IIL  245  : 
Dixon  i:  ^TiccoUs,  39  HI.  372  :  s.c. 

89  Am.  Dec.  312  : 
Front  V.  Hardin.  .56  Ind.  165  :  s.c. 

26  Am.  Eep.  1*  : 
Woodruff  i:  Adams,   5  Blackf. 

(Ind.)  317  :    s.c.  35  Am.  Dec. 

122  ; 
Townsend  v.  Isenberger,  45  Iowa 

670; 
Blake  v.  Coats.  3G.  Greene  (Iowa) 

.54S  : 
Symonds  i:  Hall,  37  Me.  3-yi  :  s.c. 

59  Am.  Dec.  33 ; 
Hoskins  v.  Rhodes,  1  Gill  &  J. 

Old.)  266  : 
Darling  v.  KeUy,  113  :Mass.  29  ; 
Warner  i:  AbbeT.  112  ilass.  3.5-5  : 
Walston  1-.  Bnyiin,  6i  X.  C.  764  ; 
Deaver  r.  Rice,  4  Dev.  &  B.  (X. 

C.  >  L.  431 ;  S.C.  34  Am.  Dec. 

■888 ; 
Hatchell  '■.  Kimbrongh,  4  Jones 

(X.  C.)  163 : 
Ream  v.  Harnish,  4-5  Pa.  St.  376  ; 
Bums  V.  Cooper.  31  Pa.  St.  426  ; 
Fry  V.  Jones,  3  Rawle  fPa.)  11  ; 
Rinehart  v.  Olwine,  5  Watts  &  S. 

(Pa.)  157. 
'  Walls  V.  Preston.  25  CaL  .59 : 
Sargent  v.  Courier.  66  Dl.  245  : 
Dixon  V.  Mccolls.  39  HL  372  :  s.c. 

S9  Am.  Dec.  312  ; 
Alwood  r.  Rnckman,  21  111.  200  ; 
Front  r.  Hardin,  .56  Ind.  165  ;  s.c. 

2fi  Am.  Rep.  IS  ; 
Woodruff  V.  Adams,  5  Blackf. 

(Ind.)  317  ;  s.c.  35  Am.Dec.l22 ; 


Townsend  i'.  Isenberger,  45  Iowa 
670; 

Blake  v.  Coats,  3G.  Greene  (Iowa) 
548; 

Symonds  v.  Hall,  37  Me.  354; 
s.c.  59  Am.  Dec.  53  ; 

Hoskins  r.  Rhodes,  1  GiU  &  J. 
QUA.)  266  ; 

Darling  v.  KeDy,  113  Mass.  29 ; 

Warner  i".  Abbey,  112  Mass.  355; 

Walston  V.  Buyan,  64  X.  C.  764  ; 

Deaver  t.  Rice.  4  Dev.  &  B.  (X. 
C.)  L.  431  :  s.c.  34  Am.  Dec. 
388  ; 

Hatchell  v.  Kimbrongh,  4  Jones 
(X.  C.)163; 

Ream  v.  Hamish,  45  Pa.  St.  376 ; 

Bums  V.  Cooper.  31  Pa.  St.  426  ; 

Fry  V.  Jones,  3  Rawle  (Pa.)  11 : 

Rinehart  i-.  Olwine,  5  Watts  &  S. 
(Pa.)  157. 

SeUtian  of  landlord  and  tenant  may 
exist  although  rent  is  to  be 
paid  in  a  portion  of  the  crop 
to  be  raised  by  the  tenant ;  in 
such  case  the  parties  are  not 
tenants  in  common  of  the  crop 
raised.  But  whether  the  rela- 
tion is  that  of  landlord  and 
tenant,  or  that  of  co-tenants  in 
the  crop,  depends  upon  the  in- 
tentions of  the  parties. 

Dixon  1-.  XiccoUs.  39  lU.  372  :  s.c. 
■^9  Am.  Dec.  312. 

Intantion  of  parties  governs. — The 
intention  of  the  parties,  whether 
the  relation  of  landlord  and 
tenant,  or  merely  of  owner 
cropper,  is  to  be  established.wdl 
govern  and  is  to  be  determined 
from  the  language  used. 
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sive  owner  of  the  crop  until  the  rent  stipulated  for  is  set 
off  to  the  lessor  ;  and  the  lessor  will  have  no  vested  inter- 
est in  the  crop,  as  a  crop,  his  rights  under  the  lease 
attaching  only  after  the  crop  is  gathered  and  the  division 
made,^  unless  the  lease  in  terms  provides  otherwise.    The 


WaUs  V.  Preston,  25  Cal.  59  ; 

Dbcon  V.  Niccolls,  39  111.  373  ;  s.c. 
89  Am.  Dec.  313  ; 

Alwood  V.  Ruokman,  21  111.  200  ; 

Warner  v.  Abbey,  113  Mass.  355  ; 

Johnson  v.  Hoffman,  53  Mo.  504. 

Same — Massacliusetts  doctrine — War- 
ner V.  Abbey. — The  Supreme 
Judicial  Ccui-t  of  Massachusetts 
say,  in  the  case  of  Warner  v. 
Abbey,si(pra,say: "  In  constru- 
ing contracts  for  the  cultivation 
of  land  at  halves,  it  is  impos- 
sible to  lay  down  a  general  rule, 
applicable  to  all  cases  ;  because 
the  precise  nature  of  the  in- 
terest or  title  between  the  con- 
tracting parties  must  depend 
upon  the  contract  itself,  and 
very  slight  provisions  in  the 
conti-act  maj'  very  materially 
affect  the  legal  relations  of  the 
parties  and  their  consequent 
remedies  for  injuries  as  be- 
tween themselves.  In  some 
cases  the  owner  of  the  land 
gives  up  the  entire  possession, 
in  which  event  it  is  a  contract 
in  the  nature  of  a  lease  vrith 
rent  payable  in  kind  ;  in  other 
cases  he  continues  to  occupy 
the  premises  in  common  with 
the  other  party,  or  reserves  to 
himself  that  right,  and  so  a 
tenancy  in  common  to  that  ex- 
tent is  created ,  and  each  is  en- 
titled to  the  joint  possession  of 
the  crops,  or  the  possession  of 
the  one  is  the  possession  of  the 
other,  until  division ;  or  he 
may  retain  the  sole  possession 
of  the  land,  and  the  other  party 
may  have  the  right  to  perform 
the  labor  and  receive  half  the 
crops  as  compensation :  or  the 
two  parties  may  become  ten- 
ants in  common  of  the  grow- 
ing crops,  while  no  tenancy  in 
common  as  such  exists  in  the 
land." 

Citing :  Cornell  v.  Dean,  105 
Mass.  485  ; 

Delaney  v.  Root,  99  Mass.  546; 
s.c.  97  Am.  Dec.  53  ; 


Merriam  v.  Willis,  93  Mass.  (^10 

Allen)  118  ; 
Walker   v.   Pitts,    41    Mass.   (34 

Pick.)  191  ; 
Chandler  v.  Thurston,  27  Mass. 

(10  Pick.)  205. 
Walls  V.  Preston,  25  Cal.  59  ; 
Herskell  v.   Bushnell,  37  Conn. 

36,  43  ;  s.c.  9  Am.  Rep.  299  ; 
Sargent  v.  Courier,  66  111.  245  ; 
Creel  v.  Kirkham,  47  111.  344,  347; 
Dixon  V.  Niccolls,  39  111.  372  ;  s.c. 

89  Am.  Dec.  313  : 
Alwood  V.  Ruckman,  21  111.  200; 
Lindley  v.   Kelley,  42  Ind.  294, 

303; 
Woodruff  V.   Adams,   5  Blackf. 

(Ind.)  317  ;    s.c.  35  Am.   Dec. 

122; 
Blake  v.  Coats,  3  Greene  (Iowa) 

548; 
Richards  v.   Wardwell,   82    Me. 

343  ;  s.c.  19  Atl.  Rep.  863  ; 
Hoskins  v.   Rhodes,  1  Gill  &  J. 

(Md.)  266  ; 
Munsell  r.   Carew,   56   Mass.   (3 

Cush.)  50  ; 
Butterfield  v.  Baker,  23  Mass.  (5 

Pick.)  522  ; 
Dockham    v.    Parker,  9    Me.    (9 

Greenl.)  137 ;  s.c.  33  Am.  Dec. 

547; 
Putnam  v.  Wise,  1  Hill  (N.  Y.) 

234  ;  s.c.  37  Am.  Dec.  309  ; 
Newcomb  v.  Ramer,  2  John.  (N. 

Y.)  431 ; 
Caswell  V.    Districh,   15  Wend. 

(N.  Y.)  379  ; 
Deaver  v.  Bice,  4  Dev.  &  B.  (N. 

C.)  L.  431 ;  s.c.  34  Am.  Dec. 

388; 
Beckerdite  i'.  Arnold,  3  Hawks. 

(N.  C.)  L.  296  ; 
Gilky  V.  Dickerson,  3  Hawks.  (N. 

C.)  L.  241  ; 
Den  ex  d.  Stamps  v.  Irwine,  2 

Hawks.  (N.  C.)  L.  233  ; 
Ross  V.  Swaringer,  9Ired.  (N.  C.) 

L.  481 ; 
Hatchell  v.  Kimbrough,  4  Jones 

(N.  C.)  L.  163  ; 
Burns  v.  Cooper,  31  Pa.  St.  436  ; 
Long  V.  Green  (Pa.),  19  Cent.  L. 

J.  394  ; 
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reason  for  this  is  the  fact  that  a  lease  with  rent  reserved 
in  kind  confers  upon  the  lessee  an  estate  in  possession  in 
severalty,  and  the  entire  property  in  the  whole  crop  raised 
and  growing  upon  the  land  during  the  term  is  conse- 
quently in  the  lessee.^ 

It  has  been  said  that  a  lessor  of  land  on  the  shares 
for  a  single  crop,  whose  share  is  to  be  delivered  to  him  off 
of  the  premises,  is  to  be  regarded  as  entitled  to  such 
share  as  rent,  and  as  not  having  a  right  to  any  part  prior 
to  its  severance.  Before  such  severance,  the  lessee  is  the 
only  person  who  can  maintain  an  action  of  trespass  for 
an  entry  upon  the  land.^ 

Some  of  the  cases,  however,  hold  that  a  contract  by 


Einehart  v.  Olwine,  5  Watts  &  S. 
(Pa.)  157  ; 

Aiken  v.  Smith,  21  Vt.  153,  181. 

And  until  division  they  may  be 
attached  by  creditors  as  the 
property  of  the  lessee. 

Kelly  V.  Weston,  20  Me.  233  ; 

Deaver  v.  Rice,  4  Dev.  &  B.  (N. 
C.)  L.  431 ;  s.c.  34  Am.  Deo. 
388; 

Ross  V.  Swaringer,  9  Ired.  (N.  C.) 
L.  481. 

Where  the  tenant  pays  his  rent  with 
a  share  of  the  crop  to  be  raised, 
the  division  to  be  made  at 
harvesting  time,  landlord  and 
tenant  each  to  save  his  own 
share,  the  landlord  has  an  in- 
terest in  the  crop  itself,  which 
is  subject  to  sale  under  execu- 
tion before  the  time  for  division 
has  arrived. 

Lindley  v.  Kelley,  43  Ind.  394, 
303. 

Deaver  v.  Rice,  4  Dev.  &  B.  (N. 
C.)  L.  431;  s.c.  34  Am.  Dec.  388. 

See  :  Putnam  v.  Wise,  1  Hill  (N. 
Y.)  234  ;  s.c.  37  Am.  Dec.  309. 

Covenant  tD  pay  a  fixed  quantity  of 
wheat  or  other  products  of  a 
farm  for  the  use  thereof  does 
not  give  the  lessor  any  present 
interest  in  such  product. 

Putnam  i).  Wise,  1  Hill  (N.  Y.)  234  ; 
37  Am.  Dec.  309. 

Agreement  hetween  lessor  and  lessee 
that  the  former  should  take  all  the 
com  stinding  in  a  particular  field 
for  his  rent  does  not  entitle  the 
lessor  to  the  crop,  as  against  a 
purchaser  at  an  execution  sale 


of  the  same  corn  made  after- 
wards upon  a  judgment  against 
the  lessee,  under  a  writ,  the 
test  of  which  preceded  the  date 
of  the  agreement. 

Deaver  v.  Rice,  4  Dev.  &  B.  (N. 
C.)  L.  431;  s.c.  34  Am.  Dec.  388. 

Attaching  creditor  of  lessee. — Cove- 
nant to  give  to  the  lessor  a  por- 
tion of  crops  raised  upon  land, 
in  return  for  its  use,  creates  a 
right  resting  only  in  contract, 
and  does  not  vest  the  lessor  with 
any  title  to  the  crops,  as  against 
an  attaching  creditor  of  the 
lessee. 

Deaver  v.  Rice,  4  Dev.  &  B.  (N. 
C.)  L.  431;  s.c.  34  i!im.  Dec. 
388; 

Putnam  D.Wise,  1  Hill  (N.Y.)  234; 
s.c.  37  Am.  Dec.  309. 
■'  Woodruff   V.  Adams,   5    Blackf. 
(Ind.)  317;  s.c.  35  Am.  Dec.  132; 

Felton  V.  Deall,  22  Vt.  170  ;  s.c. 
54  Am.  Deo.  61. 

Where  owner  of  farm  and  ferry 
leases  them  by  parol  for  a  year, 
the  lessee  agreeing  to  pay  as 
rent  one-half  of  the  profits  and 
proceeds  of  the  farm,  and  one- 
half  of  the  receipts  of  the  ferry, 
such  lessee  is  the  tenant,  not 
the  servant,  of  the  owner,  and 
the  latter  is  not  liable  to  an 
action  for  injuries  caused  to  a 
third  person  by  such  tenant's 
negligence  in  the  management 
of  the  ferry. 

Felton  V.  Deal,  22  Vt.  170;  s.c. 
54  Am.  Dec.  61. 
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which  the  owner  lets  land  and  is  to  receive  a  portion  of 
the  product  in  payment  and  satisfaction  of,  rent,  is  a  let- 
ting of  the  land  on  shares  and  not  a  lease,  and  that  the 
parties  to  the  agreement  are  tenants  in  common  of  the 
products  to  be  grown  and  divided  between  them.^  A  con- 
tract to  render  a  moiety  of  the  products  of  a  farm  for  the 
use  thereof,  though  containing  apt  words  to  make  a  lease, 
will  not  be  construed  as  a  leasing  with  a  reservation  of 
rent,  but  as  a  letting  on  the  shares,  which  results  in  both 
owner  and  occupier  having  a  present  interest  as  tenants 
in  common  of  the  crop.^ 

Sec.  1366.  Same— Wliere  land  tilled  for  share  of  crop.— 
An  agreement  that  one  shall  cultivate  the  land  of 
another  and  receive  as  a  compensation  for  the  work  done 
and  the  labor  performed,  a  share  of  the  crop  raised,  is  not 
a  lease  but  a  contract  of  service,  notwithstanding  the 
fact  that  the  relation  of  landlord  and  tenant  may  be  said 
to  exist  in  a  modified  form  ;  ^  and  the  parties  will  be 


5    Blackf. 
Am.  Dec. 


Mass. 


'  Smyth  V.  Tankerslev,  30  Ala.  313  ; 

s.e.  56  Am.  Dec.  193. 
See :   Thompson  v.  Mawhinney, 

17  Ala.  363;   s.c.  53  Am.  Dec. 

176; 
Woodruff  V.   Adams, 

(Ind.)  817;    s.c.  35 

i33  * 
Walker   v.    Fitts,    41    Mass.    (34 

Pick.)  191 ; 
Chandler  v.  Thurston,   37 

(10  Pick.)  305  ; 
De  Mott  V.  Hagerman,  8  Cow.  (N. 

Y.)  330  ;  s.c.  18  Am.  Dec.  439, 

443; 
Putnam  v.  Wise,   1  Hill  (N.  Y.) 

334 ;  s.c.  87  Am.  Dec.  809  ; 
Bradish  ■;;.  Schenck,  8  John.  (N. 

Y.)  151 ; 
Foote  V.  Colvin,  3  John.  (N.  Y.) 

316  ;  s.c.  3  Am.  Dec.  478  ; 
Caswell   V.   Distrioh,    15  Wend. 

(N.  Y.)  379  ; 
McNeeley  v.  Hart,  10   Ired.  (N. 

C.)  L.  68 ;    s.c.   51   Am.   Dec. 

377; 
Maverick  v.  Lewis,  3  McC.  (S.  C.) 

L.  311 ; 
Bishop  V.  Doty,  1  Vt.  38  ; 
Hare  v.  Celey,  Cro.  Eliz.  148. 
letting   on    sliares  for  single  crop, 

when  the  landlord  is  to  receive 
78 


his  share  on  the  premises,  is 
not  usually  regarded  as  a  leas- 
ing of  the  land.  In  such  case 
the  lessor  must  sue  alone  for 
breaking  and  entering  the  close, 
while  for  an  injury  to  the  crops 
both  parties  must  join. 

Woodruff  V.  Adams,   5  Blackf. 

(Ind.)  317  ;  s.c.35  Am.  Dec.133. 

5  Putnam  v.  Wise,   1  Hill  (N.  Y.) 

334 ;  s.c.  37  Am.  Dec.  309. 
s  Brown  v.  Coats,  56  Ala.  489  : 

Williams  v.  Nolen,  34  Ala.  167 ; 

Smvth  V.  Tankersley,  30  Ala.  313  ; 
s.c.  56  Am.  Dec.  193  ; 

Walls  V.  Preston,  35  Cal.  59  ; 

Himesworth  v.  Edwards,  5  Harr. 
(Del.)  376  ; 

Creel  v.  Kirkham,  47  111.  344  ; 

Alwood  V.  Ruckman,  31  111.  300 ; 

Tantlinger  v.  Sullivan,  80  Iowa 
318;  s.c.  54  N.  W.  Rep.  765; 

Kyte  V.  Keller.  76  Iowa  34  ;  s.c. 
39  N.  W.  Rep.  938  : 

Jordan  v.  Staples,  57  Me.  853  ; 

FerraU  v.  Kent,  4  Gill  (Md.)  309  ; 

Delaney  v.  Root,  99  Mass.   546, 
550  ;  s.c.  97  Am.  Dec.  53  ; 

Walker   v.   Fitts,    41    Mass.    (34 
Pick.)  191 ; 

Chandler  v.  Thurston,  37  Mass. 
(10  Pick.)  305 ; 
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tenants  in  common  of  the  crops  raised  until  the  division 
is  made.^    Letting  on  the  shares  for  a  single  crop  makes 


Fiquet  v.  Allison,  13  Mich.  338, 
330  ;  s.c.  86  Am.  Dec.  54  ; 

Betts  V.  Katliff,  50  Miss.  561, 
569; 

Daniels  ■;;.  Brown,  34  N.  H.  454 ; 
s.c.  69  Am.  Dec.  505  ; 

Moulton  V.  Robinson,  37  N.  H.  (7 
Fost.)  550 ; 

Guest  V.  Opdyke,  81  N.  J.  L.  (3 
Vr.)  553,  554 ; 

Tanner  v.  Hills,  48  N.  Y.  663  ; 

Putnam  v.  Wise,  1  Hill  (N.  Y.) 
334:  s.c.  37  Am.  Dec.  309; 

Bradish  v.  Schenck,  8  John.  (N. 
Y.)  151  ; 

Foote  V.  Colvin,  3  John.  (N.  Y.) 
316  :  s.c.  3  Am.  Dec.  478  ; 

Moore  v.  Spruill,  13  Ired.  (N.  C.) 
L.  55; 

Steel  V.  Frick,  56  Pa.  St.  173  ; 

Adams  v.  McKesson,  53  Pa.  St. 
81 ;  s.c.  91  Am.  Dec.  183  ; 

Bittinger  v.  Baker,  39  Pa.  St.  66  ; 
70  Am,  Dec.  154,  overi-uling 
Groff  V.  Levan,  16  Pa.  St.  179, 
and  Salade  v.  James,  6  Pa.  St. 
144  • 

Esdon  V.  Colburn,  38  Vt.  631 ;  s.c. 
67  Am.  Dec.  730  ; 

Aiken  v.  Smith,  31  Vt.  173,  181 ; 

Lowe  V.  MiUer,  S  Gratt.  (Va.) 
305. 

An  agreement  to  tixm  land  on  the 
sha,res  is  not  a  lease  but  a  mere 
contract  of  service,  and  the 
person  doing  the  farming  Is  a 
mere  cropper,  and  not  a  tenant, 
and  has  no  interest  in  the  land. 

Adams  v.  McKesson,  53  Pa.  St. 
81  ;  s.c.  91  Am.  Dec.  183. 

See:  Betts  v.  Ratliff,  50  Miss. 
569; 

Steel  V.  Frick,  56  Pa.  St.  173, 175. 

A  mere  field  cropper  for  a  sliare  of 
,  the  crop,  under  Iowa  Code,  § 
3015,  has  no  right  to  use  the 
land  as  a  pasture  until  the  crop 
is  harvested,  and  in  no  case 
has  he  a  right  to  pasture  the 
land  after  the  first  of  December. 
i  Tantlinger  v.  Sullivan,  80  Iowa 
318  ;  s.c.  54  N.  W.  Rep.  765. 

See  :  Kyte  v.  Keller,  76  Iowa  34 ; 
s.c.  39  N.  W.  Rep.  938. 
'  Smith  V.  Rice,  56  Ala.  417  ; 

Smyth  V.  Tankersley,  30  Ala.  313 ; 
s.c.  56  Am.  Dec.  193  ; 

Thompson  v.  Mawhtnney,  17  Ala. 


363  ;  s.c.  53  Am.  Dec.  176  ; 
Walls  V.  Preston,  35  Cal.  59,  63  ; 
Henderson  v.  Allen,  33  Cal.  519, 

531  • 
Knox' 17.  Marshall,  19  Cal.   617, 

631; 
Bernal  v.  Hovious,  17  Cal.  541 ; 

s.c.  79  Am.  Dec.  147  ; 
Scott  V.  Ramsey,  83  Ind.  330, 334  ; 
Symonds  v.  Hall,  37  Me.  354, 357  ; 

B.C.  59  Am.  Dec.  53  : 
Bailey   v.   Fillebrown,   9  Me.   (9 

Greenl.)  13  ;  s.c.  33  Am.  Dec. 

539,  531 ; 
Dockham    v.    Parker,    9  Me.   (9 

Greenl.)  137 ;  s.c.  33  Am.  Dec. 

547; 
Ferrall  v.  Kent,  4  Gill  (Md.)  309  ; 
Walker   v.   Fitts,    41    Mass.    (34 

Pick.)  191 : 
Sutherland  v.   Carter,  53  Mich. 

473 ;  s.c.  18  N.  W.  Rep.  333;  17 

Id.  780 ; 
Fiquet  v.  Allison,  13  Mich.  338  ; 

s.c.  86  Am.  Dec.  54  ; 
Grouse  v.  Derbyshire.  10  Mich. 

479  ;  s.c.  83  Am.  Dec.  51  ; 
Wentworth  v.  Portsmouth,  etc., 

R.  Co.,  35N.  H.  546; 
Hatch  V.  Hart,  40  N.  H.  93  ; 
Daniells    v.    Brown,   34    N.   H. 

454  ;  B.C.  69  Am.  Dec.  505  ; 
Moulton  V.  Robinson,  37  N.  H. 

550; 
State  V.  JeweU,  34  N.  J.  L.  (5  Vr.) 

259  ' 
Guest'  V.  Opdyke,  31  N.  J.  L.  (3 

Vr.)  553  ; 
Burdick  v.  Washburn,   53  Barb. 

(N.  Y.)  397,  401 ;   s.c.  36  How. 

(N.  Y.)  Pr.  468  ; 
Dinehart  v.  Wilson,  15  Barb.  (N. 

Y  ^  595  597  • 
Fiero  V.  'Betts,  3  Barb.   (N.  Y.) 

633,  635  ; 
De  Mott  V.  Hagerman,   8  Cow. 

(N.  Y.)  330  ;  s.c.  18  Am.  Dec. 

443  • 
Putnam  v.  Wise,  1  Hill  (N.  Y.) 

334  ;  s.c.  37  Are.  Dec.  309  ; 
Stewart  v.  Doughtv,  9  John.  (N. 

Y.)  108; 
Caswell   V.    Districh,   15  Wend. 

(N.  Y.)  379  ; 
Cooper  V.  McGrew,  8  Oreg.  327  ; 
Esdon    V.  Colburn,   38  Vt.   631 ; 

s.c.  17  Am.  Dec.  730  ; 
Aikea  v.  Smith,  21  Vt.  173. 
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the  parties  tenants  in  common  thereof.^  A  privilege  on 
the  part  of  a  person  occupying  land  on  the  shares  to  have 
a  renewal  of  the  contract  for  a  second  year,  does  not 
change  the  nature  of  their  contract  into  one  of  leasing, 
so  as  to  deprive  the  owner  of  the  interest  as  part  owner 
or  co-tenant  of  the  crops  raised.^ 

Sec.    1367.  Same— Same— Where  crop,  or  a  part,  to  be  con- 


When  contract  a  lease  and  when  a 
hiring. — Tlius  it  has  been  siiid 
that  where  the  terms  of  the 
agreement  wliiili  w.ns  entered 
into  verbally  between  the  owner 
of  land  and  another  are  that 
the  latter  is  to  have  the  land 
for  three  years,  and  to  work  it, 
and  is  to  give  the  owner  there- 
for one-tliird  of  the  grain 
raised,  after  it  is  put  in  sacks, 
free  fi-om  the  expense  of  thrash- 
ing.tlie  owner  to  furnish  farm- 
ing implements,  wagons,  and 
horses,  and  his  sliare  of  sacks ; 
the  agreement  is  not  a  lease, 
but  contract  to  work  on  shares, 
and  the  parties  are  ten;mts  in 
common  until  a  division  be 
made. 

Bernal  v.  Hovious,  17  CaL  541 ; 
s.c.  79  Am.  Dec.  147. 
I  Where  the  land  is  occupied  on 
the  shares,  and  the  occupiers 
covenant  to  yield  and  pay  to 
the  owners  one-half  of  all  the 
grain  raised  on  the  farm,  to 
be  delivered  at  a  place  desig- 
nated, and  one  of  the  occupiers 
afterwards  enters  into  an  agi'ee- 
ment  with  otlier  persons  to  do 
certain  work  .and  to  receive 
therefor  one-third  of  such  occu- 
1  pier's  share,  all  the  parties  are, 
until  the  gr.ain  is  delivered  and 
divided,  tenants  in  common 
thereof,  and  not  partners. 

Putnam  v.  Wise,  1  Hill  (N.  Y.) 
234  ;  37  A.  D.  309. 
'  Putnam  v.  Wise,  1  Hill  (N.  Y.) 
234  ;  s.c.  37  Am.  Dec.  309  : 

Casvpell  V.  Districh,  15  Wend.  (N. 
Y.)  379. 

Owner's  share  to  be  rendered  by- 
measure  on  premises. — In  some  of 
the  cases  it  is  said  there  were  no 
clear  words  of  demise,  but  that 
it  was  left  open  to  pronounce 
the  agreement  general,  to  work 
on  s^i'es.    It  is  obvious  that 


the  contract  for  the  occupier  to 
divide  and  render  the  owner's 
share  by  measure  on  the  prem- 
ises wa.s  meant  for  no  more 
than  what  the  law  would  re- 
quire to  be  done  in  some  form, 
at  least  what  is  commonly  done, 
by  way  of  severing  tlie  interest 
of  common  owner's  in  personal 
property.  The  contract  be- 
tween the  parties  was  tlierefore 
not  alluwi'd  to  opei-ate  as  a 
lease,  the  coui-t  saving  in  some 
of  the  I'asi's.  that  where  the 
question  is  open,  the  construc- 
tion more  beneficial  for  both 
parties  is  that  they  meant  to 
hold  in  common. 

See  :  Foote  r.  Colvin,  3  John.  (N. 
Y.)  216,  221  ;  s.c.  3  Am.  Dec. 
478; 

Caswell  r.  Districh,  15  Wend. 
(N.  Y.)  379. 

Parties  tenaats  in  common. — It  is 
insisted  that  inasmuch  as  the 
shares  of  tlie  owners  in  the 
farm  products  were  uncertain 
in  amount,  this  made  the  par- 
ties tenants  in  common,  at  least 
in  the  productions  thvis  to  be 
grown  and  shared  between 
them.  That  has  i)een  long  and 
repeatedly  held  in  respect  to  a 
letting  on  sliai'es  for  a  single 
crop. 

ChantlliT  V.  Thm'ston,  37  Mass. 
(10  Pick.)  205; 

De  Mott  V.  Hagerman,  8  Cow, 
(N.  Y.)  220 ;  s.c.  18  Am.  Dec. 
443; 

Foote  V.  Colvin,  3  John.  (N.  Y.) 
216,  221  ;    B.C.  3  Am.  Dec.  478  ; 

Bradish  v.  Schenck,  S  John.  (N. 
Y.)  151  ; 

Bishop  V.  Doty,  1  Vt.  38  ; 

Hare  v.  Celcy,  Cro.  Eliz.  143. 
»  Taylor  v.  Bradley,  89  N.  Y.  139, 
135  ;  B.C.  100  Am.  Dec.  415  ; 

Putnam  v.  Wise,  1  Hill  (N.  Y.) 
234;  s.c.  37  Am.  Dec.  309. 
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sumed  on  premises.— In  those  cases  where  the  lease  of  a 
farm  provides  that  a  specified  portion  of  hay  or  other 
crop  raised  on  the  land  shall  be  consumed  thereon  by- 
stock  kept  by  the  lessee,  and  that  the  remaining  portion 
be  divided  equally  between  the  lessor  and  the  lessee,  the 
property  in  the  whole  of  the  crop  remains  in  the  lessee 
until  the  division  is  made.  The  lessor  has  no  claim  iyi 
rem  upon  it  before  division.  When  the  division  is  made 
under  the  contract,  the  portions  divided  vest  separately 
in  the  lessor  and  lessee,  but  the  undivided  half  to  be 
consumed  on  the  farm  still  remains  the  property  of  the 
lessee.^ 

Sec.  1368.  Same— Same— Where  possession  of  crop  to 
remain  in  lessor.— The  letting  of  land  to  be  farmed  on  the 
shares  creates  an  estate  which  is  purely  a  matter  of  con- 
tract, and  is  to  be  governed  entirely  by  the  agreement ; 
consequently  where  the  parties  to  such  a  contract  agree 
that  the  property  in  the  crop  shall  remain  in  the  lessor 
until  a  division  or  sale,  this  agreement  will  control  the 
rule  as  above  laid  down,  and  the  property  in  the  crop 
will  remain  in  the  lessor.  ^  Under  such  a  contract  the 
lessor  can  hold  the  crops  as  against  the  lessee,*  and  if 
the  lessor  and  lessee  have   a  settlement   whereby  the 

'  Lathrop  v.  Rogers,  1  Ind.  554  ;  that  the  crops  belong  to  the 

Symonds  v.  Hall,  37  Me.  354 ;  s.c.  tenant  as   an  incident  of  his 

59  Am.  Dec.  53  ;  lease  where  the  contract  is  a 

MunseU    v.  Carew,  56  Mass.   (3  lease,  and,  therefore,  that  the 

Gush.)  50 ;  lessor  cannot  reserve  property 

Moulton  V.  Robinson,  37  N.   H.  therein  to  himself  ;    adopting 

(7  Fost.)  550  ;  the  doctrine  of  Lord  Coke  that 

Ross  V.  Swaringer,  9  Ired.  (N.  C.)  "  the  lessor  cannot  reserve  par- 

L.  481 ;  eel  of  the  annual  profits,  as  the 

Edson  V.  Colbm-n,  38  Vt.  631 ;  s.c.  vesture  or  herbage  of  the  land 

67  Am.  Dec.  730.  or  the  like,  for  that  would  be 

»  Pender  v.  Rhea.  33  Ark.  341  ;  repugnant  to  the  grant."     But 

Wentworth  v.  Miller,  53  Cal.  9  ;  this  doctrine   is   shown  to  be 

Putnam    v.  Wise,  1  Hill  (N.  Y.)  unsound  in  Moulton  v.  Robin- 

334  ;  s.c.  37  Am.  Dec.  331  ;  son,  37  N.  H.  550. 
Cooper  V.  Cole,  38  Vt.  185,  191 ;       »  The   lessee    has    no  interest   in  the 

Edson  V.  Colburn,  38  Vt.  681 ;  s.c.  crops  while  growing  upon  the 

67  Am.  Dec.  730 ;  land,  nor  after  they  are  har- 
Smith  V.  Aiken,  18  Vt.  461.  vested,  and  they  are  not  sub- 
North  Carolina  doctrine.  —  Ross  v.  ject    to    attachments    for   his 

Swaringer. — In  the  case  of  Ross  debts. 

V.  Swaringer,  9  Ired.  (N.  C.)  L.  Edson  v.   Colburn,   38  Vt.   131 ; 

481,  however,  the  court  reached  67  A.  D.  730. 

a  contrary  conclusion,  holding 
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lessee,  for  a  consideration,  relinquishes  his  claim  to  his 
share  of  the  proceeds  of  a  sale  of  the  crops,  there  is  no 
necessity  for  a  delivery  or  change  of  possession  to  vest 
the  title  to  the  entire  crop  in  the  lessor.  ^ 

Sec.  1369.  Same— Same— Cropper's  interest  before  divi- 
sion.—One  who  cultivates  the  lands  of  another  for  a  share 
of  the  crop  raised  has  not  such  an  interest  in  the  land  or 
the  crop  that  he  can  transfer  his  share  to  a  third  party 
before  the  division  is  made  ;  ^  he  is  a  mere  employe  who 
can  be  discharged  for  cause  ;  ^  he  has  a  mere  executory 
contract,  a  chose  in  action,  which  he  cannot  assign.* 
The  reason  of  this  is  because  the  general  possession  of 
the  land  remains  in  the  owner  or  lessor,  and  the  lessee 
or  occupant  merely  cultivates  it  for  a  share  of  the  pro- 
duce as  a  compensation  for  his  labor.  In  all  cases  where 
lands  are  to  be  cultivated  and  the  crop  divided  the  ques- 
tion to  be  determined  is  whether  the  landlord  is  to  receive 
a  share  of  the  crop  as,  and  in  lieu  of,  rent,  or  the  occupant 
is  to  receive  a  share  as,  and  in  lieu  of,  wages,  as  a  compen- 
sation for  his  work  and  labor.  In  the  former  case  the 
lessee  is  to  be  considered  as  a  tenant,  and  in  the  latter 
case  as  a  mere  cropper.^ 

'  Edson  V.  Colburn,  28  Vt.  631 ;  s.c.  Fry  v.  Jones,  2  Rawle  (Pa.)  11  ; 

67  Am.  Dec.  730.  Warner  v.  Hoisington,  43  Vt.  9-t. 

'  State  i\  Burwell,  63  N.  C.  661  ;  A  cropper  is  one  who,  having  no 

Brazier  v.  Ansley,  11  Ired.  (N.  C.)  interest  in  the  land,  works  it  in 

L.  12  ;  s.c.  2  Am.  Dec.  408.  consideration    of    receiving    a 

*  Jeter  2\   Penn.  28  La.  An.   230;  portion    of    the    crop  for    his 

s.c.  26  Am.  Rep.  98.  labor. 

Delegation  of  employment.— A  ten-  Steel  v.  Frick,  56  Pa.  St.  172, 175  ; 

ant  working  land  on  shares  has  Adams  v.  McKesson,  53  Pa.  St. 

no  right  to  delegate  his  employ-  81,  83  ;  s.c.  91  Am.  Dec.  183  ; 

ment ;  and  where  he  does  so,  Fry  t'.  Jones,  2  Rawle  (Pa.)  11. 

being  sick,  he  is  liable  to  be  Giving  share  of  produce  constitutes 

discharged,     subject     to     his  cropper.— The  Supreme  Court  of 

right  to  recover  sucii  an  amount  Pennsylvania  say  in  the  case  of 

of  the  proceeds  of  the  crops  as  Fry  v.  Jones,  siqn-a,  that  "if 

is    proportioned    to    the  time  one  hires  a  man  to  work  his 

■which  he  worked.  farm,  and  gives  him  a  share  of 

Jeter  v.  Penn,  28  La.  An.   230  ;  the  produce,  he  is  a  cropper, 

s.c.  26  Am.  Rep.  98.  He  has  no  interest  in  the  land, 

*  State  V.  Jones,  2  Dev.  &  B.  (N.  C.)  and  receives  his  share  as  the 

L.  544.  price  of  his  lahor." 

'  Haywood  v.  Rogers,  73  N.  C.  320  ;  leasing  land  on  shares— Not  cropper. 

Denton  v.    Strickland,   3    Jones  —It  is  said  in  Hatcliell  v.  Kim- 

(N.  C.)  L.  61  ;  brough,  4  Jones  (N.  C.)  L.  163, 

Adams  v.  McKesson,  53  Pa.  St.  that  a  lessee  who  rents  land  on 

81  ;  S.C.  91  Am.  Dec.  183  ;  shares  to  farm,  the  lessor  fur- 
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Sec.  1370.  Same— Same— Landlord's  lien  for  rent.— Where 
land  has  been  leased  and  a  portion  of  the  crop  raised 
is  to  he  taken  as  rent  instead  of  money,  the  lessor  will 
have  no  lien  on  the  crop  for  the  rent,  in  the  absence 
of  statute,  in  those  states  where  the  law  of  distress  and 
sale  for  rent  by  the  landlord  has  never  been  in  practice, 
because  the  agreement  between  the  landlord  and  tenant 
merely  creates  a  chose  in  action.^  But  in  some  of  the 
states,  either  by  statute  or  by  usage  of  the  country,  so 
long  continued  as  to  have  become  the  law  of  the  land,  a 
landlord  thus  leasing  has  a  lien  upon,  or  property  in,  the 
growing  crop,  until  the  rent  reserved  is  satisfied.^ 

Sec.  1371.  same— Distinction  between  leasing  and  crop- 
ping on  the  shares.— It  is  often  an  important  question,  not 
free  from  difficulties  of  solution,  whether  an  instrument, 
whereby  one  party  agrees  to  furnish  the  land  and  the 
other  to  do  the  work  and  divide  the  crops,  is  a  leasing  or 
an  agreement  to  farm  on  the  shares.  In  such  cases  the 
intention  of  the  parties  is  to  govern,  and  all  the  terms  of 
the  contract  are  to  be  considered  in  order  to  ascertain 
this  intention.^  The  general  rule  for  distinguishing  the 
nature  of  the  contract  in  such  cases  is  that  where  a  term 
is  created,  the  possession  given  to  the  occupier,  and  the 
produce  agreed  to  be  paid  is  to  be  paid  as  rent,  then  it  is 
to  be  regarded  as  a  leasing ;  *  and  where  the  occupant 
covenants  to  deliver  a  portion  of  the  crops,  it  is  to  be  held 
as  a  cropping  contract — a  letting  upon  the  shares — and 
the  owner  and  occupier  are  tenants  in  common  of  the 
crops.^    Thus  it  has  been  said  that  an  agreement  that  a 

nishing  a  horse,  is  not  a  cropper  38  Am.  Dec.  735. 

but  a  tenant  for   years,    and  '  Walls  v.  Preston,  25  Gal.  59  ; 

may  maintain  trespass  quare  Lewis    v.   Lyman,  39  Mass.   (23 

clausam  against  his  landlord.  Pick.)  437  ; 

'  Deaver  v.  Rice,  4  Dev.  &  B.  (N.  Aiken  v.  Smith,  21  Vt.  173. 

C.)  L.  431 ;  s.c.   34  Am.   Dec.  *  See  :  Putnam  v.  Wise,  1  Hill  (N. 

388.  Y.)  334,  247  ;  s.c.  37  Am.  Dec. 

See  :  Haywood  v.  Rogei-s,  73  N.  309 ; 

C.  320  ;  Stewart  v.  Doughty,  9  John.  (N. 

Harrison  v.  Ricks,  71  N.  C.  7  ;  Y.)  108, 113 ; 

Ross  V.  Swaringer,  9  Ired.  (N.  C.)  Jackson  ex  d.  Golden  v.  Brownell, 

L.  481 ;  1  John.  (N.  Y.)  367  ;  s.c.  3  Am, 

Gordon  v.  Armstrong,  5  Ired.  (N.  Dec.  336  ; 

C.)  L.  409,  419.  Ante.  §  1365. 

2  Case  V.  Heart,  11  Ohio  364  ;  s.c.  "  Walls  v.  Preston,  25  Cal.  59. 
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person  may  raise  a  single  crop  on  the  land  of  another, 
giving  to  the  owner  a  portion  of  the  crop,  will  not  amount 
to  a  lease  ;  ^  neither  will  such  an  agreement  in  terms  for 
one  year,  or  from  year  to  year,  amount  to  a  lease.  ^  And 
where  the  terms  of  an  agreement  between  the  owner  of 
land  and  another  are  that  the  latter  is  to  have  the  land 
for  three  years,  and  work  it,  and  give  to  the  owner  thereof 
one-third  of  the  grain  raised,  after  it  is  put  in  sacks,  free 
from  the  expense  of  thrashing,  the  owner  to  furnish  farm- 
ing implements,  wagons,  and  horses,  and  his  share  of  the 
sacks,  is  not  a  lease  but  a  contract  to  farm  on  shares.^ 
But  where  there  is  a  stipulation  in  the  agreement  that  a 
specified  portion  of  the  crops  is  to  be  received  as,  and  in 
lieu  of,  rent,  this  will  constitute  a  leasing  ;  *  and  the  same 
is  true  where  there  is  a  stipulation  for  the  payment  of  a 
certain  amount  of  grain  without  reference  to  what  pro- 
portion it  shall  bear  to  the  crop  raised  on  the  land,  even 
though  such  payment  is  to  be  made  out  of  the  product 
of  the  land.^ 

Sec.  1372.  Same— Partnership  between  parties.— A  con- 
tract that  one  shall  furnish  the  land  and  that  another 
shall  occupy  and  cultivate  it,  dividing  the  crops  raised 
in  a  certain  proportion,  will  not  constitute  the  relation 
of  partners  between  the  parties  to  such  a  contract,® 
because  a  community  of  interest  in  land  does  not,  of 
itself,  constitute  a  partnership  ;  there  must  be  some  joint 
advantage  and  an  agreement  to  share  in  the  profits,  as 
profits,  of  the  undertaking.'     Consequently  an  agreement 

See  :  Bemal  v.  Hovious,  17  Cal.  *  See  :  Ante,  %  1365. 

541,  544  ;  s.c.  79  Am.  Dec.  147  ;  '  See :  Dockham  v.  Parker,   9  Me. 

Putnam  v.  Wise,  1  Hill  (N.  Y.)  (9  Greenl.)  137  ;   s.c.   23  Am. 

334,  347  ;  s.c.  37  Am.  Deo.  309  ;  Deo.  539  ; 

Ante,  §§  1366,  1367.  Newoomb  v.  Earner,  3  John.  (N. 

'  Bradish  v.  Schenck,  8  John.  (N.  Y.)  431. 

Y.)  151 :  '  Christian  v.  Crocker,  25  Ark.  337, 

Bishop  V.  Doty,  1  Vt.  38.  390  :  s.c.  99  Am.  Dec.  233  ; 

'Lewis  V.   Lyman,   39    Mass.    (23  Holloway  v.  Brinkley,  42  Ga.  236  ; 

Pick.)  437;  Jeter  v.  Penn.  38  La.   An.   380; 

Stewart  v.  Doughty,  9  John.  (N.  s.c.  26  Am.  Rep.  98 ; 

Y.)  108,  113  ;  Musser  v.  Brink,  68  Mo.  343  ; 

Caswell  V.  Distrioh,  15  Wend.  (N.  Donnell  v.  Harslie,  07  Mo.  170. 

Y  )  379  ;  ■<  Loomis  r.  Marshall,  12  Conn.  69  ; 

Aiken  v.  Smith,  21  Vt.  173.  s.c.  30  Am.  Dec.  596  ; 

'  Bernal  v.  Hovious,   17  Cal.  541 ;  Porter  v.  McClure,  15  Wend.  (N. 

S.C.  79  Am.  Dec.  147.  Y.)  187 ; 
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by  a  laborer  to  receive  one-half  of  the  profits  in  lieu  of 
wages  does  not  necessarily  constitute  him  a  joint  owner 
or  partner/  because  such  an  agreement  does  not  contain 
the  essential  elements  of  a  partnership.  Partnership  is 
detined  to  be  a  voluntary  contract  between  two  or  more 
persons,  for  joining  together  their  money,  goods,  or  labor, 
upon  an  agreement  that  their  gain  or  loss  shall  be  divided 
proportionably  ;  and  whether  each  contributes  money  or 
labor,  or  both  money  and  labor,  or  one  finds  money  and 
the  other  labor,  still  it  is  equally  a  partnership.^    Where 


Greene  v.  Beesley,  3  Bing,  N.  C. 
108  :  s.c.  29  Eng.  C.  L.  459  ; 

Fereday  v.  Hordern,  Jac.  144. 
'  Chandler  v.  Howland,  73  Mass.  (7 
Gray)  348  ;  s.c.  66  Am.  Dec. 
487. 
'  Miller  v.  Hughes,  1  A.  K.  Marsh. 
(Ky.)  181  ;  s.c.  10  Am.  Dec. 
719. 

The  distinctive  features  of  a  partner- 
ship is  the  joint  ownership  of 
the  funds  and  the  agreement 
to  share  the  profits  and  losses 
of  the  business. 

See  :  Ellsworth  v.  Tartt,  26  Ala. 
733  ;  s.c.  62  Am.  Dec.  749  ; 

Loomis  V.  Marshall,  12  Conn.  69  ; 
s.c.  30  Am.  Dec.  596  ; 

Price  V.  Alexander,  2  G.  Greene 
(Iowa)  427;  s.c.  52  Am.  Dec. 
526; 

Post  17.  Kimberley,  9  John.  (N.  Y.) 
470,  495  ; 

Brown  v.  Higginhotham,  5  Leigh 
(Va.)  583  :  s.c,  27  Am.  Deo. 
618; 

Ex  parte  Rowlandson,  1  Rose  91 ; 

Ex  parte  Watson,  19  Ves.  458  ; 

Ex  parte  Hamper,  17  Ves.  404. 

Agreement  to  share  profits — Not  part- 
nership.— It  was  held  in  Rice  v. 
Austin,  17  Mass.  197,  that  an 
agreement  between  two  per- 
sons to  share  in  the  profits  of 
an  adventure  or  concern  does 
not  necessarily  constitute  them 
copartners  in  that  respect. 

See  :  Denny  v.  Cabot,  47  Mass. 
(6  Met.)  SS : 

Gallop  V.  Newman,  24  Mass.  (7 
Pick.')  282 ; 

Cutler  V.  Winsor,  23  Mass.  (6 
Pick.)  835  ;  s.c.  17  Am.  Dec. 
385; 

Baxter  v.  Rodman,  20  Mass.  (3 
Pick.)  435. 


Bowman  v.  Bailey,  10  Vt.  170, 
was  a  case  where  one  party 
furnished  a  boat,  and  the  other 
sailed  it,  with  an  agreement  to 
divide  the  gross  profits,  and  it 
was  held  that  this  did  not  con- 
stitute a  partnership. 

Bradley  v.  White,  51  Mass.  (10 
Met.)  303;  s.c.  43  Am.  Dec. 
435; 

Clement  v.  Hadloct,  13  N.  H. 
185; 

Burckle  v.  Eckart,  1  Den.  (N.  Y.) 
837; 

Johnson  v.  Miller,  16  Ohio  481 ; 

Dunham  v.  Rogers,  1  Pa.  St.  255. 

Liability  to  third  persons  as, 
though  not,  partners.  —  Individ- 
uals, although  not  partners 
as  between  themselves,  may 
occupy  a  position  which  ren- 
ders them  liable  to  third  persons 
as  such  ;  as  where  two  or  more 
hold  themselves  out  to  the 
public  as  joint  partners,  and 
are  trusted  as  such ;  or  where 
there  is  a  participation  in  the 
profits  as  principals,  although 
by  agreement  between  them- 
selves tliey  are  not  inter  se  to 
be  liable  as  partners. 

Cliampion  v.  Bostwick,  18  Wend. 
(N.  Y.)  175;  S.C.  31  Am.  Dec. 
376  ; 

Bostwick  V.  Champion,  11  Wend. 
(N.  Y.)  571,  572. 

Interest  in  profits  as  compensation. — 
In  some  cases  it  has  been  held 
that  an  agi'eement  by  which 
one  is  to  receive  an  interest  in 
the  profits  by  way  of  compen- 
sation for  his  services  makes 
him  a  partner  as  to  third 
persons. 

Dob  V.  Halsey,  16  John.  (N.  Y.) 
34  ;  s.c.  8  Am.  Dec.  293  ; 
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the  owner  of  land  is  to  furnish  one-half  the  labor  and  the 
necessary  teams,  the  other  party  giving  his  personal  serv- 
ice to  the  supervision  of  the  cultivation  of  the  farm,  the 
expenses  of  the  venture  to  be  borne  by  them  equally  and 
the  proceeds  to  be  equally  divided  between  them,  this  con- 
stitutes a  partnership;  ^  and  the  leasing  of  a  farm  by  one 
person  and  placing  men  to  work  thereon  by  another,  under 
the  former's  management,  upon  an  agreement  that  the 
net  profits,  after  deducting  all  expenses,  shall  be  divided 
between  them,  constitutes  a  partnership  between  such 
parties.^  A  mere  sharing  in  the  profits,  however,  does 
not  of  itself  constitute  a  partner  in  the  business.^    But 


Ex  parte  Rowlandson,  1  Rose  89, 

91; 
Ex  parte  Langdale,  18  Ves.  300  ; 
Grace  v.   Smith,   2  W.   Bl.  998, 

1000. 
It  Is  very  questionable  whether  the 

rule  can  be  sustained  to  tiiat  ex- 
tent. 
See  :  Loomis  v.  Marshall,  12 Conn. 

69  ;  s.c.  30  Am.  Dec.  596  ; 
Turner  v.   Bissell,   31    Mass.   (14 

Pick.)  193  ; 
Rice  V.  Austin,  17  Mass.  197  ; 
Muzzy  V.  Whitney,  10  John.  (N. 

Y.)  226  ; 
Vanderburgh  t;.  Hull,  20  Wend. 

(N.  Y.)  70  ; 
Rawlinson  v.  Clarke,  15  Mees.  & 

W.  292. 

1  McCrary    v.   Slaughter,    58  Ala. 

230. 

2  Brown's  Exrs.  v.  Higginbotham, 

5  Leigh  (Va.)  583;  s.c.  37  Am. 

Dec.  618. 
See :  Coope  v.  Eyre,  1  H.  Bl.  37  ; 

s.c.  3  Rev.  Rep.  706. 
8  St.  Victor  V.  Daubert,  9  La.  An. 

314  ;  s.c.  29  Am.  Dec.  447. 
See :  Fitch    v.    Harrington,    79 

Mass.  (18  Gray)  468,  479  ;  s.c. 

74  Am.  Dec.  641  ; 
Holmes  v.  Old  Colony  R.  Co.,  71 

Mass.  (5  Gray)  58,  60  ; 
Bradley  v.  White,   51  Mass.   (10 

Met.)  303  ;  s.c.   43  Am.   Dec. 

435; 
Denny  v.  Cabot,  47  Mass.  (6  Met.) 

82; 
Leggett  V.  Hyde,   58  N.  Y.  272, 

279  ;  S.C.  17  Am.  Rep.  244  ; 
Ontario  Bank  v.  Hennessey,   48 

N.  Y.  545,  553  ; 
Smith  V.  Wright,  1  Abb.  (N.  Y.) 


Pr.  243,  246  ; 

Dimon  v.  Delmonico,  35  Barb. 
(N.  Y.)  554,  564  ; 

Catskill  Bank  v.  Gray,  14  Barb. 
(N.  Y.)  471,  476; 

Hodgman  v.  Smith,  13  Barb.  (N. 
Y.)  302,  304  ; 

Pattison  v.  Blanohard,  6  Barb. 
(N.  Y.)  537.  541  ; 

Penny  v.  Black,  9  Bosw.  (N.  Y.) 
310,  315  ; 

Cotter  V.  Bettner,  1  Bosw.  (N.  Y.) 
490,  493,  494  ; 

Cummings  v.  MiUs,  1  Daly  (N.  Y.) 
530,  532 ; 

H^pimstreet  v.  Howland,  5  Den. 
(N.  Y.)  68,  70  ; 

Mohawk  &  Hudson  R.  R.  Co.  v. 
Niles,  3  Hill  (N.  Y.)  164 ; 

Cushman  v.  Bailey,  1  Hill  (N.  Y.) 
526,  527  ; 

Champion  v.  Bostwick,  18  Wend. 
(N.  Y.)  175  ;  s.c.  31  Am.  Dec. 
376. 

Partnership  is  not  created  by  the 
fact  that  one  party  agrees  to 
furnish  the  goods  and  pay  all 
expenses,  and  another  party 
agrees  to  transact  the  business 
for  one-half  of  the  profits  as 
compensation. 

Bradley  v.  White,  51  Mass.  (10 
Met.)  303  ;  s.c.  43  Am.  Dec. 
435. 

The  court  say  that  "  the  case  of 
Denny  v.  Cabot,  47  Mass.  (6 
Met.)  88,  settles  the  point  that 
a  compensation  for  labor  and 
services  to  an  agent,  by  a 
portion  of  the  profits,  does  not 
constitute  a  partnership  be- 
tween them,  nor  create  a  lia- 
bility on  the  part  of  the  agent 
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where  one  furnishes  the  capital  for  an  undertaking,  and 
another  puts  in  his  services  in  consideration  of  a  share  of 
the  profits  indefinitely,  there  is  a  partnership  between 
them,  as  regards  the  parties  themselves,  as  well  as  third 
persons ;  ^  for  he  who  is  to  take  a  part  of  the  profits 


to  respond  for  the  debts  of  the 
principal.  We  consider  that 
case  to  be  decisive  at  present." 

Citing  :  Loomis  v.  Marshall,  12 
Conn.  69 ;  s.o.  30  Am.  Dec. 
596; 

Blanchard  v.  Coolidge,  39  Mass. 
(22  Pick.)  151 ; 

Vanderburgh  v.  Hull,  20  Wend. 
(N.  Y.)  70 ; 

Ambler  v.  Bradley,  6  Vt.  119. 

Receiving  proportion  of  profits,  in 
addition  to  salary,  as  compensation. 
— An  agreement  with  a  clerk, 
that  he  shall  receive  a  propor- 
tion of  the  profits  of  a  business, 
as  compensation  in  addition  to 
a  fixed  salary,  does  not  con- 
stitute him,  as  between  the 
parties,  a  partner  in  the  busi- 
ness, and  he  may  therefore  be 
sued  at  once  for  funds  of  the 
house  in  his  hands  which  he 
refuses  to  turn  over. 

St.  Victor  V.  Doubert,  9  La.  An. 
314  ;  s.c.  29  Am.  Dec.  447. 

Eight  to  jointly  share  profits  makes 
the  parties  liable  as  copartners  ; 
but  there  may  be  cases  in  which 
a  person  receives  a  compensa- 
tion for  his  labor  in  proportion 
to  the  gross  profits  of  a  busi- 
ness, without  his  becoming  a 
copartner. 

Champion  v.  Bostwick,  18  Wend. 
(N.  Y.)  175  ;  s.c.  31  Am.  Dec. 
376. 
'  Dob  V.  Halsey,  16  John.  (N.  Y.) 
34;  s.c.  8  Am.  Dec.  293. 

See  :  Ellsworth  v.  Tartt,  26  Ala. 
733;  s.c.  63  Am.  Dec.  749; 

Loomis  V.  Marshall,  12  Conn. 
69  ;  s.c.  30  Am.  Dec.  596 ; 

Price  V.  Alexander,  2  G.  Greene 
(Iowa)  427  ; 

St.  Victor  V.  Doubert,  9  La.  An. 
314 ;  s.c.  29  Am.  Dec.  447  ; 

Chandler  v.  Howland,  74  Mass. 
(7  Gray)  348  ;  s.c.  66  Am.  Dec. 
487; 

Denny  v.  Cabot,  47  Mass.  (6  Met.) 
82; 

Blanchard  v.  Coolidge,  3 
(22  Pick.)  151,  164 ; 


Turner  v.   Bissell,   31   Mass.   (14 

Pick.)  192  ; 
Dickinson  v.   Eobbins,  29  Mass. 

(12  Pick.)  74  ; 
Bailey  v.  Clark,  23  Mass.  (6  Pick.) 

373,  374 ; 
Catskill  Bank  v.  Gray,  14  Barb. 

(N.  Y.)  471  ; 
Bromley  v.  Elliott,  38  N.  H.  387  ; 

s.c.  75  Am.  Dec.  182  ; 
Brown  v.   Eobbins,  3  N.  H.  64, 

05; 
Hodgman    v.    Smith,    13  Barb. 

(N.  Y.)  302  ; 
Walden  v.    Sherburne,  15  John. 

(N.  Y.)  409,  422  ; 
Oakley  v.  Aspinwall,  2   Sandf. 

(N.  Y.)7; 
Champion  v.  Bostwick,  18  Wend. 

(N.  Y.)  175  ;  s.o.  31  Am.  Dec. 

376; 
Motley  V.  Jones,  3  Ired.  (N.  C.) 

Eq.  144 ; 
Simpson  v.  Feltz,  1  MoC.  (S.  C.) 

Eq.   213 ;    s.c.    16    Am.    Dec. 

603; 
Hastings  v.  Hopkinson,   28  Vt. 

108; 
Kellogg  V.  Griswold,  13  Vt.  391, 

395; 
Eeid  V.   HoUinshead,  4  Barn.  & 

C.  867  ;  s.c.  10  Eng.  C.  L.  836  ; 
Smith  V.  Watson,  3  Barn.   &  C. 

401  ;  s.c.  9  Eng.  C.  L.  180; 
Heyhoe  v.  Burge,  9  C.  B.  (9  Man. 

Gr.  &  S.)  431 ;  s.c.  67  Eng.  C. 

L.  433 ; 
Barry  v.  Nesham,  3  C.  B.  (3  Man. 

Gr.  &  8.)  641  ;  s.c.  54  Eng.  C. 

L.  641  ; 
Pott  V.  Eyton,  3C.  B.  (3  Man.  Gr. 

&  S.)  33  ;  s.c.  54  Eng.  C.  L.  32; 
Ex  parte  Digby  v.  Jones,  1  Deac. 

341; 
Hoare  v.  Dawes,  Doug.  373 : 
King  V.  Dodd.  9  East  527  ; 
Waugh  V.  Carver,  2  H.  Bl.  235  ; 

s.c.   3   Smith  Lead.   Cas.  (9th 

Am.  ed.)1178; 
Coope  V.  Eyre,  1  H.  Bl.  37,  43 ; 

s.o.  3  Eev.  Eep.  706  ; 
Ex  parte  Eowlandson,  1  Rose  89; 
Ex  parte  Langdale,  18  Ves.  300, 

301;  s.c,  11  Eev.  Eep.  196; 
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indefinitely,  shall,  by  operation  of  law,  be  made  liable 
for  the  losses,  upon  the  principle  that,  by  taking  of  the 
profits  he  takes  from  the  creditors  a  part  of  that  fund 
-which  is  a  security  for  the  payment  of  their  debts.  ^  But 
to  make  one  a  partner  who  takes  a  share  in  the  profits 
of  a  concern,  such  share  must  be  taken  as  profits,  and 
not  merely  as  a  measure  of  compensation  for  services 
rendered; 2  that  is,  he  must  share  in  such  profits  as  a 


Grace  v.  Smith,  2  W.  Bl.  998. 

Joint  interest  constitutes  partnership. 
— Two  men  must  be  considered 
pai-tners  as  to  third  persons, 
wliere  they  are  jointly  con- 
cerned in  a  transaction  under 
an  agreement  to  share  between 
them  indefinitely  the  profits  of 
the  business. 

Bromley  v.  Elliott,  38  N.  H.  287 ; 
S.C.  75  Am.  Dec.  183. 

See  :  Miller  v.  Hughes,  1  A.  K. 
Marsh.  (Ky.)  181 ;  s.c.  10  Am. 
Dec.  719  • 

Dob  V.  Haisey,  16  John.  (N.  Y.) 
34  ;  s.c.  8  Am.  Dec.  ;  293. 

One  coatrilrating  money,  another 
labor,  shiringr  profits — A  partner- 
ship.— Where  two  or  more  men 
unite  in  business,  one  contribut- 
ing money  and  the  other  labor, 
the  profits  to  be  divided  be- 
tween them,  such  union  is  a 
partnership. 

Miller  v.  Hughes,  1  A.  K.  Marsh. 
(Ky.)  181  ;    s.c.    10  Am.   Dec. 
719. 
'  Dob  V.  Haisey,    16  John.  (N.  Y.) 
34  ;  S.C.  8  Am.  Dec.  293  ; 

Waugh  V.  Carver,  2  H.  Bl.  235  ; 
s.c.  2  Smith  Lead.  Gas.  (9th 
Am.  ed.)  1178  ; 

Green  v.  Smith,  2  "W.  Bl.  998. 
'  Loomis  V.  Marshall,  12  Conn.  69  , 
s.c.  30  Am.  Deo.  596  ; 

Burke  v.  State,  72  Ind.  892,  394  ; 

Macy  V.  Combs,  15  Ind.  469  ;  s.c. 
77  Am.  Dec.  103  ; 

Emmons  v.  Newman,  38  Ind. 
372,  375  ; 

St.  Victor  V.  Doubert,  9  La.  314 ; 
s.c.  29  Am.  Dec.  447  ; 

Chandler  v.  Hoioland,  74  Mass. 
(7  Gray)  348  ;  s.c.  66  Am.  Dec. 
487; 

Holmes  v.  Old  Colony  R.  Corp., 
71  Mass.  (5  Gray)  58,  60  ; 

Denny  v.  Cabot,  47  Mass.  (6  Met.) 
82; 


Leggett  V.  Hyde,  58  N.  Y.  272  ; 
s.c.  17  Am.  Rep.  244  ; 

Burckle  v.  Eckart,  3  N.  Y.  132  ; 
s.c.  1  Den.  (N.  Y.)  342  ; 

Vassar  v.  Camp,  14  Barb.  (N.  Y.) 
341,356; 

Simpson  v.  Feltz,  1  McC.  (S.C.)Eq. 
213  ;  s.c.  16  Am.  Dec.  603  ; 

Bartlett  v.  Jones,  2  Strob.  (S.  C.) 
L.  471  ;  s.c.  49  Am.  Dec.  606. 

Sharing  in  the  profits  is  the  test  of  a 
partnership,  but  the  party  must 
share  in  such  profits  as  a  princi- 
pal ;  for  a  stipulation  to  receive 
a  sum  of  money  in  proportion 
to  a  quantum  of  the  profits  as  a 
reward  for  one's  services  will 
not  make  him  a  partner. 

Loomis  V.  Marshall,  13  Conn. 
69  ;  s.c.  30  Am.  Dec.  596  ; 

Champion  v.  Bostwick,  18  Wend. 
(N.  Y.)  17.5  ;  s.c.  31  Am.  Deo. 
376. 

Receiving  emoluments  regulated  by 
profit  and  loss — A  partnership. — 
If  a  person  is  to  receive  for  his 
services  emoluments  depending 
upon  tlie  profits  and  losses  of 
the  trade,  he  is  to  be  considered 
a  partner;  but  if  he  is  to  re- 
ceive a  certain  and  definite 
portion  of  the  profits,  he  is  not 
a  partnei-. 

Simpson  v.  Feltz,  1  McC.  (S.  C.) 
Eq.  213  ;  s.c.  16  Am.  Deo.  603. 

Interest  in  profits  necessary  to  partner- 
ship.— The  weight  of  authority 
seems  to  establish  that  to  con- 
stitute partnership,  even  as  to 
tliird  parties,  each  person  must 
have  an  interest  in  the  profits 
as  profits,  and  not  a  stipulated 
proportion  of  the  profits  as  com- 
pensation for  his  labor,  unless 
in  cases  of  fraud,  or  where  the 
parties, — at  least  the  one  sought 
to  be  charged, — have  held  them- 
selves out  as  partners  to  third 
parties. 
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principal ;  ^  for  if  the  party  is  not  to  receive  a  part  of 
the  profits  in  specie,  but  a  sum  of  money  calculated  in 
proportion  to  a  given  quantity  of  the  profits,  then  even 
as  to  third  persons  he  is  not  a  partner,  but  an  agent  or 
servant.^  Where  there  is  an  agreement  that  one  shall 
contribute  the  land  and  stock  for  its  cultivation,  and  an- 
other shall  contribute  personal  skill  and  labor  and  other 
stock,  each  to  furnish  a  specified  portion  of  the  food  for  the 
animals  and  to  pay  equally  the  expenses  of  the  farm,  the 


Macy  V.  Combs,  15  Ind.  469  ;  s.c. 
77  Am.  Deo.  103. 

lord  Eldon  strictures. — This  dis- 
tinotion  has  not  received  the 
approbation  of  Lord  Eldon, 
who  savs  in  Ex  parte  Hamper, 
17  Ves."  404  ;  s.c.  11  Rev.  Rep. 
115:  "The  cases  have  gone 
farther  to  this  nicety  upon  a 
distinction  so  thin  that  I  can- 
not state  it  as  established  upon 
due  consideration,  that  if  a 
trader  agrees  to  pay  another 
person  for  his  labor  in  the  con- 
cern, a  sum  of  money  even  in 
proportion  to  the  profits  equal 
to  a  certain  share,  that  will  not 
make  him  a  partner  ;  but  if  he 
has  a  specific  interest  in  the 
profits  themselves  as  profits, 
he  is  a  partner.  It  is  clearly 
settled,  though  I  regret  it,  that 
if  a  man  stipulates,  that,  as  the 
reward  of  his  labor,  he  shall 
have,  not  a  specific  interest  in 
the  business,  but  a  given  sum 
of  money  even  in  proportion  to 
a  given  quantum  of  the  profits, 
that  will  not  make  him  a  part- 
ner ;  but  if  he  agrees  for  a  part 
of  the  profits,  as  such,  giving 
him  a  right  to  an  account, 
though  having  no  property  in 
the  capital,  he  is,  as  to  third 
persons,  a  partner," 

See  :  Ex  parte  Rowlandson,  1 
Rose  91 ; 

Ex  parte  Watson,  19  Ves.  458. 
'  EUsworth  V.  Tartt,  36  Ala.  738 ; 
s.c.  63  Am.  Dec.  749; 

Howell  V.  Harvey,  5  Ark.  370; 
s.c.  39  Am.  Dec.  376  ; 

Loomis  V.  Marshall,  13  Conn. 
69  ;  30  Am.  Dec.  596  ; 

Macy  V.  Combs,  15  Ind.  469  ;  s.c. 
77  Am.  Dec.  103  ; 

Price  V.  Alexander  3  G.  Greene 


(Iowa)  437  ;  s.c.  52  Am.  Dec. 

526; 
Champion  v.  Bostwick,  18  Wend. 

(N.  Y.)  175  ;  s.c.  31  Am.  Dec. 

376; 
Bostwick  V.  Champion,  11  Wend. 

(N.  Y.)  570,  573  ; 
Osborne  v.   Brennon,   3  Nott  & 

McC.   (S.  C.)  L.   437;   s.c.    10 

Am.  Dec.  614  ; 
Bartlett  v.  Jones,  3  Strob.  S.  C. 

471 ;  s.c.  49  Am.  Dec.  606  ; 
Grifiith  v.  Buffum,  33  Vt.  181  ; 

s.c.  54  Am.  Dec.  64; 
Wilkinson  v.  Jett,  7  Leigh  (Va.) 

115  ;  s.c.  30  Am.  Dec.  493  ; 
Brown's  Exrs.  v.  Higginbotham, 

5  Leigh  (Va.)  583  ;  s.c.  37  Am. 

Dec.  618. 
^  Shropshire  v.   Shepperd,    3  Ala. 

733; 
Macy  V.  Combs,  15  Ind.  469 ;  s.c. 

77  Am.  Dec.  103  ; 
Bull  V.  Schuberth,  3  Md.  38  ; 
Denny  v.  Cabot,  47  Mass.  (6  Met.) 

83,  93 ; 
Turner  v.   Bissell,   31   Mass.   (14 

Pick.)  193 ; 
Clement  v.  Hadlock,   13  N.   H. 

185; 
Heimstreet  v.  Howland,  5  Den. 

(N.  Y.)  68  ; 
Burckle  v.  Eckart,  1  Den.  (N.  Y.1 

337  ; 
Muzzy  V.  Whitney,  10  John.  (N. 

Y.)336; 
Champion  v.  Bostwick,  18  Wend. 

(N.  Y.)  175 ;  s.c.  31  Am.  Dec. 

376; 
Norment    v.    Hull,    1    Humph. 

(Tenn.)  330  ; 
Bowyer    v.   Anderson,   3    Leigh 

(Va.)  550  ; 
Waugh  V.  Carver,  3  H.  Bl.  335  ; 

s.c.  2  Smith  Lead.  Cas.  (9th  Am. 

ed.)  1178. 


Chap.  XX.  §  1373.]    BREACH  OF  CONTRACT— DAMAGES.  1245 

crops  to  be  equally  divided  between  them,  the  contracting 
parties  will  be  partners  and  not  tenants  in  common, 
there  being  manifestly  the  requisite  community  of  in- 
terest in  the  profit  and  loss.^ 

Sec.  1373.  Same— Breach  of  contract  of  lease  on  shares- 
Damages.— Where  there  has  been  a  contract  made  to  let 
land  to  be  farmed  on  the  shares,  an  action  for  damages 
for  breach  of  contract  is  maintainable  immediately  upon 
the  refusal  of  the  owner  to  perform,  without  waiting 
the  expiration  of  the  term.^  It  is  a  general  principle  that 
the  lessor  who  fails  to  give  possession  to  his  lessee,  or 
who  evicts  him  after  he  has  entered  into  possession,  is 
ordinarily  liable  in  nominal  damages  for  his  breach  of 
contract  ;  ^  but  the  better  rule  is  thought  to  be  that  in 
such  a  case  the  lessee  is  entitled  to  recover  the  loss  of 
the  bargain  to  him.*  In  other  words,  he  is  entitled  to 
recover  the  difference  between  the  rent  reserved  and  the 
value  of  the  premises  for  the  term  demised  ;  ^  and  if 
other  damages  have  resulted  to  the  lessee  as  the  direct 
and  natural  consequences  of  the  lessor's  breach  of  con- 

'  Antory  v.  Frieze,  59  Ala.  587.  453 ;  s.c.  58  Am.  Rep.  601  ; 

The  same  principle  has  been  laid  Cilly  v.  Hawkins,  48  111.  308  ; 

down  in  other  states.  Mack  v.  Patchin,  42  N.  Y.  167, 

See  :  Holifield  v.  White,  54  Ga.  173  ;  s.c.  1  Am.  Rep.  506.  508  ; 

657  ;  Van  Brooklin  v.  Corporation  of 

Adams  V.  Carter,  53  Ga.  160  ;  Brantford,  30  Up.  Can.  Q.  B. 

Reynolds  v.   Pool,  84  N.  C.  37;  347; 

s.c.  37  Am.  Rep.  607  ;  Robinson  v.  Harman,  1  Ex.  850  ; 

Hunt    V.    Wing,    57    Tenn.    (10  Lock  v.  Furze,  L.  R.  1  C.  P.  441, 

Heisk.)  139,  149  ;  aflf'g  19  C.  B.  N.  S.  96. 

Mann    v.   Taylor,    53    Tenn.    (5  '  Rose  v.  Wynn,  43  Ark.  257  ; 

Heisk.)  367.  Dobbins  v.  Duquid,  65  111.  464  ; 

«  Taylor  v.  Bradley,  39  N.  Y.  129  ;  Green  v.  Williams,  45  111.  206  ; 

s.c.  100  Am.  Dec.  415.  Alexander    v.    Bishop,   59    Iowa 

3  Mack  V.  Patchin,  43  N.  Y.  167,  572,  578  ; 

171 ;  S.C.  1  Am.  Eep.  506,  507  ;  Adair  v.  Bogle,  30  Iowa  338  ; 

Kelly  V.  Dutch  Church,   3  Hill  Hughes  v.  Hood,  50  Mo.  350  ; 

(N.  Y.)  105  ;  Trull  v.  Granger,  8  N.  Y.  115  ; 

Moak  V.  Johnson,  1  Hill  (N.  Y.)  Giles  v.  O'Toole,  4  Barb.  (N.  Y.) 

99  ;  361 ; 

Kinney  v.  Watts,  14  Wend.  (N.  Dean  v.  Roesler,  1  Hilt.  (N.  Y.) 

Y.)  38  ;  430  ; 

McCaflferty  v.  Griswold,  99  Pa.  Hoy  v.  Gronoble,  34  Pa.  St.  9; 

St.  270  ;  S.C.  75  Am.  Dec.  638  ; 

McClowry  v.  Cloghan's  Admr.,  1  Newbrough  v.  Walker,  8  Gratt. 

Grant  Cas.  (Pa.)  307  ;  (Va.)  16  ;  s.c.  56  Am.  Dec.  137  ; 

Fleureau  v.  Thornhill,  3  W.  BI.  Poposkey  v.  Munkwitz,  68  Wis. 

1078.  333. 
■•  Snodgrass  v.  Reynolds,  79   Ala. 
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tract,  or  eviction,  such  damages  will  also  be  recoverable.^ 
Where  the  lessee  under  such  a  contract  raises  a  crop  of 
grain,  and,  after  it  is  cut,  the  lessor  hauls  it  off,  Or  other- 
wise disposes  of  it,  and  refuses  to  give  any  of  the  grain 
to  the  lessee,  or  to  account  to  him,  this  amounts  to  an 
absolute  denial  of  the  rights  and  title  of  such  lessee,  and 
is,  in  effect,  a  conversion  of  the  crop,  for  which  the  lessor 
will  be  liable  in  damages  at  the  suit  of  the  lessee.^ 


1  Rose  V.  Wynn,  42  Ark.  257  ; 

Cilly  V.  Hawkins,  48  111.  308  ; 

Green  v.  Williams,  45  111.  206  ; 

WUliams  v.  Oliphant,  3  Ind.  271 

Adair  v.  Bogle,  20  Iowa  238  ; 

Lawrence  v.  WardweU,  6  Barb 
(N.  Y.)  438,  424  ; 

Yeager  v.  Weaver,  64  Pa.  St, 
425; 

Le  la  Zerga  v.  Korn,  25  Tex.  188, 
'  Ripley  v.  Davis,  15  Mich.  75  ;  s.c, 
90  Am.  Dec.  262  ; 

Erwin  v.  Clarke,  13  Mich.  10, 11 

Piquet  V.  Allison,  12  Mich.  328 
s.c.  86  Am.  Dec.  54  ; 

Sutherland  v.  Carter,  52  Wis, 
471  ;  s.c.  17  N.  W.  Rep.  780 
18  Id.  223  ; 

McLawlin  v.  Salley,  46  Wis.  219 

Newton  v.  Howe,  39  Wis.  531 
s.c.  9  Am.  Rep.  616. 

Trover  against  co-tenant. — As  a 
general  rule  trover  will  not  lie 
in  favor  of  one  co-tenant 
against  another,  for  the  reason 
that  the  possession  of  one  is,  in 
law,  the  possession  of  both. 

Hall  v.  Page,  4  Ga.  438  ;  s.c.  48 
Am.  Dec.  335  ; 

Leonard  v.  Scarborough,  2  Ga. 
73; 

Fox  V.  Hanbury,  Cowp.  450  ; 

Stancliffe  v.  Hardwick,  2  Cromp. 
M.  &  R.  1 ;  S.C.  5  Tyr.  551 : 

HoUiday  v.  Camsell,  1  Durnf.  & 
E.  (1  T.  R.)  658  ;  s.c.  1  Rev. 
Rep.  346  ; 

Fisher  v.  Wigg,  Salk.  391 ; 

Fennings  v.  Granville,  1  Taunt. 
241  ;  s.c.  9  Rev.  Rep.  760  ; 

2  Co.  Litt.  (19th  ed.)  300a. 

Exceptions  to  the  rule — First  excep- 
tion.— There  are  two  exceptions 
to  this  rule.  .The  first  is  where 
there  is  a  destruction  or  loss  of 
the  common  property  by  one 
of  the  co-tenants. 

Oviatt  V.  Sage,  7  Conn.  95  ; 

Hall  V.  Page,  4  Ga.  438 ;  s.c.  48 


Am.  Dec.  335  ; 

Leonard  v.  Scarborough,  2  Ga. 
73; 

Wilson  V.  Reed,  3  John.  (N.  Y.) 
175; 

Hyde  V.  Stone,  7  Wend.  (N.  Y.) 
354  ;  s.c.  22  Am.  Dec.  582  ; 

Barton  v.  Williams,  5  Barn.  & 
Aid.  395  ;  s.c.  7  Eng.  C.  L.  219  ; 

Farrer  v.  Beswiok,  1  Mees.  &  W. 
688. 

Same — Second  exception  to  the  role. 
— The  other  exception  is  found 
in  those  cases  where  the  whole 
property  has  been  sold  by  one 
tenant.  Tenants  in  common 
having  equal  rights  of  posses- 
sion, and  an  undivided  prop- 
erty, one  has  no  right  to  dis- 
pose of  the  pi-operty  and  trans- 
fer the  possession  to  the  injury 
of  the  other.  In  this  regard 
they  are  unlike  partners. 

Roddy  V.  Cox,  29  Ga.  298 ;  s.c. 
74  Am.  Dec.  64  ; 

Hall  V.  Page,  4  Ga.  428 ;  s.c.  48 
Am.  Dec.  235  ; 

Burbank  v.  Crocker,  73  Mass.  (7 
Gray)  158  ;  s.c.  66  Am.  Deo. 
470; 

Hinds  V.  Terry,  1  Miss.  (Walk.) 
80  ; 

Waddell  v.  Cook,  2  Hill  (N.  Y.) 
47  ;  s.c.  37  Am.  Dec.  372  ; 

Wilson  V.  Reed,  3  John.  (N.  Y.) 
176,  178,  179 ; 

White  V.  Osborn,  21  Wend.  (N. 
Y.)  72 ; 

Farr  v.  Smith,  9  Wend.  (N.  Y.) 
338  ;  s.c.  24  Am.  Dec.  162 ; 

Hyde  v.  Stone,  7  Wend.  (N.  Y.) 
354  ;  s.c.  22  Am.  Dec.  582  ; 

Rooks  V.  Moore,  1  Busb.  (N.  C.) 
L.  1 ;  s.c.  57  Am.  Dec.  569  ; 

Lucas  V.  Wassoii,  3  Dev.  (N.  C.) 
L.  398  ;  s.c.  24  Am.  Dec.  266  ; 

Cole  V.  Terry,  2  Dev.  &  B.  (N.  C.) 
L.  352  ; 

Guyther  v.  Pettijohn,  6  Ired.  (N. 
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Sec,  1374.  Same— Same— Measure  of  damages.— Where 
the  owner  of  land  has  entered  into  a  contract  with 
another  to  employ  him  to  cultivate  a  farm  upon  the 
shares,  the  measure  of  damages  for  the  breach  of  the 
contract  is  the  profit  which  such  party  would  have  made 
on  the  farm  if  the  contract  had  been  carried  out  by  the 
owner  ;  ^  but  the  damages  sought  to  be  recovered  must 


C.)  L.   388 ;   s.c.  45  Am.  Dec. 

499; 
Agnew  V.  Johnson,   17  Pa.   St. 

373  ;  s.c.  5.5  Am.  Dec.  565  ; 
Sanborn  v.  Morrill,  15  Vt.  700; 

s.c.  40  Am.  Dec.  701 ; 
Welch  (•.  Clark,  13  Vt.  681;  s.c. 

36  Am.  Dec.  368  ; 
Lowe   I'.   Miller,   3    Gratt.   (Va.) 

205  ;  s.c.  46  Am.  Dec.  188  ; 
Warren  v.  AUer,  1  Finn.  (Wis.) 

479  ;  s.c.  44  Am.  Dec.  406  ; 
Barton  v.   Williams,  5  Barn.   & 

Aid.  395  ;  s.c.  7  Eng.  C.  L.  219. 
Compare :  Oviatt  v.  Sage,  7  Conn. 

95; 
St.   John  V.  Standring,  2  John. 

(N.  Y.)  468  ; 
Heath  v.  Hubbard,  4  East  110  ; 
Graves  i\  Sawcer,  1  T.  Raym.  15. 
Loss  of  profit  as  damage. 
Cooper  I'.  Young,  22  Ga.  269  ;  s.c. 

68  Am.  Dec.  502  ; 
Coweta  Falls  Mfg.  Co.  v.  Rogers, 

19  Ga.  416  ;  s.c.  65  Am.  Dec. 

603  ; 
Patch  r.  City  of  Covington,  17  B. 

Mon.  (Ky.)  723  ;    s.c.   66  Am. 

Dec.  186  ; 
Fairfield  v.  Jeffreys,  68  Ind.  578, 

582; 
Cannon  v.  Folsom,  2  Iowa  101 ; 

s.c.  63  Am.  Dec.  474  ; 
Goodlee  v.  Rogers,  9  La.  An.  373  ; 

s.c.  61  Am.  Dec.  205  ; 
Worcester  v.   Great  Falls    Mfg. 

Co.,  41  Me.   159  ;  s.c.  66  Am. 

Deo.  217  ; 
Abbott  V.  Gatch,  13  Md.  314  ;  s.c. 

71  Am.  Dec.  635 ; 
White    V.    Mosely,   25    Mass.    (8 

Pick.)  3.56  ; 
Vicksburg,    etc.,   R.   R.    Co,    v. 

Ragsdale,  46  Miss.  458,  481 ; 
White  V.   Miller,  71   N.  Y.   118, 

133  ;  s.c.  27  Am.  Rep.  13  ; 
Starbird    v.   Barrens,   38    N.   Y. 

330  238  ' 
Passinger  'v.  Thorburn,  34  N.  Y. 

634,  635  ;  s.c.  35  Barb.  (N.  Y.) 

24; 


Griffin  v.  Colver,  16  N.  Y.  489  ; 
s.c.  69  Am.  Dec.  718  ; 

Pumpelly  v.  Phelps,  40  N.  Y.  56, 
66  ;  s.c.  100  Am.  Dec.  468  ; 

Landsberger  v.  Magnetic  Tel.  Co., 
33  Barb.  (N.  Y.)  530,  533 ; 

Lowenstein  ■;;.  Chappel,  30  Barb. 
(K  Y.)  241,  343; 

Albert  v.  Bleecker  St.,  etc.,  R. 
Co.,  2  Daly  (N.  Y.)  889,  394; 

Meisterton  i\  Mavor  of  Brooklyn, 
7  Hill  (N.  Y.)"61  ;  s.c.  42  Am. 
Dec.  38 ; 

Schutt  V.  Baker,  9  Hun  (N.  Y.) 
556  557  ' 

Sternifels  v.  Clark,  2  Hun  (N.  Y.) 
124  ;  s.c.  4  Thomp.  &  C.  (N.  Y.) 
397; 

Edmondson  v.  Fort,  75  N.  C.  404  : 

Mace  V.  Ramsey,  74  N.  C.  11,  14  ; 

Sledge  r.  Reid,  73  N.  C.  443  ; 

State  V.  Foy.  65  N.  C.  265,  271 ; 

Wells  V.  Wilmington,  etc.,  R. 
Co.,  6  Jones  (N.  C.)  L.  47  ;  s.c. 
73  Am.  Dee.  556  ; 

Ashe  I'.  De  Rossett,  5  Jones  (N, 
C.)  L.  299  ;  s.c.  72  Am.  Dec. 
553; 

Hoy  r.  Gronoble,  34  Pa.  St.  9  ; 
s.c.  75  Am.  Dec.  628  ; 

Simmons  v.  Brown,  5  R.  I.  399  ; 
s.c.  73  Am.  Dec.  66. 

Profits  resulting  measure  of  damages. 
— In  actions  for  breaches  of 
contract,  the  profits  resulting 
to  the  plaintiff  from  the  con- 
tract which  he  lias  entered  into, 
and  which  must  naturally 
come  to  him  if  it  be  performed, 
are  allowed  him  as  the  measure 
of  his  damages,  if  it  be  broken 
by  the  defendants,  and  he  is 
thereby  deprived  of  them. 

Masterton  v.  Mayor  of  Brooklyn, 
7  Hill  (N.  Y.)  61  ;  s.c.  43  Am. 
Deo.  38  ; 

Simmons  v.  Brown,  5  R.  I.  399  ; 
s.c.  73  Am.  Dec.  66. 

Evidence  of  loss  of  profits  may  be 
admitted,  not  as  a  basis  of  dam- 
ages, but  as  a  guide  to  the  jury 
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follow  directly  and  naturally  and  in  the  due  course  of 
things  from  such  breach,  and  must  be  such  as  the 
parties,  at  the  time  of  entering  into  the  contract,  may 
reasonably  be  supposed  to  hav.e  contemplated  as  being 
the  probable  consequences  of  a  breach,  and  must  be 
capable  of  being  established  with  reasonable  certainty.^ 
And  where  the  lessee  of  lands  leased  for  a  share  of  the 
crops  raised  thereon  refuses  to  deliver  the  share  stipu- 
lated for  by  the  lessor,  when  it  is  demanded,  this  amounts 
to  a  conversion,  and  the  measure  of  damages  is  the 
value  of  the  grain  at  the  time  it  was  demanded.^ 

Section  XIII. — Descent  of  a  Teem  foe  Yeaes. 

Sec.  1375.     Common-law  doctrine. 

Sec.  1376.     Disposition  of  term— By  deed. 

Sec.  1377.    Same— By  devise. 

Section  ISYS.  Common-law  doctrine.— At  common  law 


to  aid  them  in  the  exercise  of 
their  discretion  in  assessing 
damages. 

City  of  Logansport  v.  Justice,  74 
Ind.  378,  386. 

Damsiges  recoverable  for  breach  of 
contract  include  profits  which 
the  plaintiff  certainly  would 
have  realized  but  for  defend- 
ant's default ;  though  specula- 
tive or  contingent  profits  are 
not  recoverable. 

Griffin  v.  Colver,  16  N.  Y.  489  ; 
s.c.  69  Am.  Dec.  718. 
atural  and  proximate  consequences 
of  breach  only  .  are  legitimate 
subjects  of  damage. 

Burton  v.  Holley,  29  Ala.  318  ; 
s.c.  65  Am.  Dec.  401 ; 

Patch  V.  City  of  Covington,  17  B. 
Mon.  (Ky.)  723  ;  s.c.  66  Am. 
Dec.  186  ; 

Worcester  v.  Great  Falls  Mfg. 
Co.,  41  Me.  159  ;  s.c.  66  Am. 
Dec.  317  ; 

Abbott  V.  Gatoh,  13  Md.  814 ;  s.c. 
71  Am.  Dec.  635  ; 

Griffin  v.  Colver,  16  N.  Y.  489  ; 
s.c.  69  Am.  Dec.  718  ; 

Ashe  V.  De  Rossett,  5  Jones  (N.  C.) 
L.  299  ;  s.c.  72  Am.  Dec.  5  53. 
'  Benton  v.  Fay,  64  111.  417,  420  ; 

Ward  V.  New  York,  etc.,  R.  R. 


Co.,  47  N.  Y.  29,  32 ;  s.c.  7  Am. 

Rep.  405  ; 
Baldwin  I).  United  States  Tel.  Co., 

45  N.  Y.  744,  750  ;  s.c.  6  Am. 

Rep.  165  ;  1  Lans.  (N.  Y.)  137. 
Cassidy  v.  LeFevre,  45  N.  Y.  567; 
Milton  V.  Hudson  River  Steam- 
boat Co.,  37  N.  Y.  210,  214 ; 
Hamilton  v.  McPherson,  28  N.  Y. 

72,  76 :  s.c.  84  Am.  Dec.  330  ; 
Griffin  v.  Colver,  16  N.  Y.  489  ; 

s.c.  69  Am.  Dec.  718  ; 
City   of  Brooklyn  v.   Brooklyn, 

etc.,  R.  Co.,  8  Abb.  Pr.  (N.  Y.) 

N.  S.  367  ;  s.c.  57  Barb.  (N.  Y.) 

497,  503 ; 
Neary  v.  Bostwick,  3  Hilt.  (N.  Y.) 

514,  517  ; 
Flynn  v.  Hatton,  43  How.  (N.  Y.) 

Pr.  333,  348 ; 
Mack  V.  Patchin,  39  How.  (N.  Y.) 

Pr.  20  ;  s.c.  43  N.  Y.  167  ; 
Smith  V.  Pettee,  7   Hun  (N.  Y.) 

334,  335  ;  s.c.  70  N.  Y.  13  ; 
Bowas  V.   Pioneer  Tow  Line,   3 

Sawy.  C.  C.  30. 
^  Brooks  V.  Cuimingham,  49  Miss. 

108; 
Safely  v.  Gilmore,  31  Iowa  588 ; 

s.c.  89  Am.  Dec.  592  ; 
Brown  V.  Adams,  35  Tex.  447  ; 
Hillebrant  v.  Brewer,  6  Tex.  45. 
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a  term  for  years  was  a  chattel  real,  and,  in  the  absence 
of  specific  disposition  by  will,  went  to  the  executor  or 
administrator  as  ordinary  personal  assets  for  the  payment 
of  debts,  or  for  distribution  to  the  heirs. ^  But  the  com- 
mon-law doctrine  has  been  altered  in  this  respect  in 
several  of  the  states.^  Thus,  in  Georgia,  an  estate  for 
years  passes  as  realty,  and  the  tenant  has  the  same  rights 
over  it  as  over  an  estate  in  fee  simple,  so  long  as  he  does 
not  injure  the  reversion  or  remainder.^  In  Maryland  an 
estate  for  years  has  some  of  the  qualities  of  an  estate  in 
fee-simple  ;  for  instance,  a  vendor's  lien  has  been  sustained 
where  the  estate  was  for  ninety-nine  years,  renewable 
forever,*  but  an  estate  for  years,  no  matter  how  great 
its  length,  descends  as  personalty  and  not  as  real  estate,^ 
and  a  bequest  of  such  an  estate  is  governed  by  the  rules 
governing  a  bequest  of  personal  property.®  In  Massa- 
chusetts a  term  for  a  hundred  years  or  more,  so  long  as 
fifty  years  thereof  remain  unexpired,  is  regarded  as  an 
estate  in  fee-simple  as  to  everything  except  its  descent, 
devise,  dower  therein,  and  its  sale  by  executors,  admin- 
istrators and  guardians  or  trustees,  and  the  holder  thereof 
is  regarded  as  a  freeholder.''  In  Ohio  a  term  for  ninety- 
nine  years  has  many  of  the  incidents  of  an  estate  in  fee- 
simple,^  but  is  not  a  freehold.;^  for  instance,  a  term  for 
ninety-nine  years  is  held  to  be  a  fee-simple  so  far  as 
regards  the  law  of  descent ;  ^°  but  a  perpetual  leasehold 
is  not  a  fee-simple,  although  endowed  by  statute  with 
many  of  the  incidents  thereof. 

Sec.  13Y6.  Dispositionofterm— By  deed.— The  legal  estate 

'  Keating  v.  Congdon,  68  Pa.  St.  Taylor  v.  De  Bus,  31   Ohio  St. 

75 ;  468. 

Seers  v.  Hind,  1  Ves.  Jr.  394 ;  '  Clark  v.  Herring,  43  Ga.  326. 

1  Co.  Litt.  (19th  ed.)  46b.  ■*  Bratt  v.  Bratt's  Admr.,   31  Md. 

'See:    Clark  v.    Herring,  43  Ga.  578. 


336; 


'  Williams  v.  Holmes,  9  Md.  281. 


Allender  v.   Sussan,  33  Md.  11;  « Allender  ?;.  Sussan,  33Md.  11 ;  s.c. 

s.c.  3  Am.  Rep.  171 ;  3  Am.  Rep.  171. 

Bratt  V.  Bratt's  Admr.,  31  Md.  '  Mass.  Pub.  Stats.  1883,  c.  I.,  §  1, 

.■578  ;  P-  735. 

Williams  v.  Holmes,  9  Md.  381  ;  «  Taylor  v.  De  Bus,  31  Ohio  St.  468. 

Smith  V.  Harrison,  43  Ohio  St.  »  Smith  v.   Harrison,   43  Ohio  St. 

180 ;  180. 

Abbott  V.  Bosworth,  36  Ohio  St.  '» Abbott  v.  Bosworth,  36  Ohio  St. 

605 ;  605. 
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in  a  term  for  years  cannot  be  given  by  or  to  one  for  life 
and  the  remainder  of  the  term  to  another,  because  such 
limitation  in  a  deed  can  be  effected  only  by  the  medium 
of  the  statute  of  uses,  and  no  use  of  a  chattel  interest 
in  esse,  as  distinguished  from  a  chattel  interest  to  be 
carved  de  novo  out  of  a  freehold,  can  be  executed  into  a 
legal  estate  by  this  statute ;  such  a  use  of  a  chattel 
interest  in  esse,  if  declared  by  deed,  can  take  effect  only 
as  a  use  apart  from  the  statute ;  that  is,  as  a  trust. 
Consequently  settlements  of  chattel  interests,  when 
effected  by  deed,  are  necessarily  effected  by  settling  the 
trust  by  them.  But  executory  devises,  or  rather  bequests, 
are  possible,  within  certain  limits,  personal  chattels,  so 
long  as  these  are  not  things  qucB  ipso  usu  consumatur.^ 

Sec.  1377.  Same— By  devise.— A  leasehold  estate,  like 
other  kinds  of  chattel  property,  can  be  disposed  of  by  will, 
unless  there  is  a  restriction  against  alienation^  which 
expressly  includes  the  personal  representatives,®  the 
right  to  devise  a  term  not  being  taken  away  by  a  general 
condition  in  restraint  of  alienation,  although  it  is  by 
express  limitation.*  It  has  long  been  well  settled  that 
there  may  be  an  executory  devise  of  a  chattel  real,  or 
term  of  years,  whereby  the  legal  estate  in  the  term  may 
be  given  to  one  for  life,  witli  a  quasi-revaainder  over  to 
another  person,  which,  when  it  becomes  executed  in 
possession  by  the  determination  of  the  precedent  life- 
estate,  will  carry  with  it  the  legal  estate  for  the  residue 
of  the  term.^ 

>  See  :  ChalUs'  Real  Prop.  139.  Eliz.  816  ; 

2  See  :  Ante,  gS  1237,  1269,  1329.  Berry  v.  Taunton,  Cro.  Eliz.  331 ; 

^  Keating  v.  Condon,  68  Pa.  St.  75  ;        Pox  v.  Swann,  Styles  483. 

Sears  v.  Hind,  1  Ves.  Jr.  295.  '  Lampet's  Case,  10  Co.  46  ; 
*  See  :  Dumpor  v,  Symmons,   Cro.        Manning's  Case,  8  Co.  94. 
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Section     I.  Nature  of  the  estate. 

Section  II.  Incidents  of  the  estate. 

Section  III.  How  the  estate  created. 

Section  IV.  Between  whom  the  estate  may  exist. 

Section    V.  How  estate  terminated. 

Section  I. — Nature  op  the  Estate. 


Sec.  1378.  Definition  of  estate  at  will. 

Sec.  1379.  Nature  of  tenancy  at  will. 

Sec.  1380.  Distinguished  from  an  estate  at  sufiferance. 

Sec.  1381.  Distinguished  from^  an  estate  from  year  to  year. 

Sec.  1883.  Same — Judicial  conversion  of  estates  at  will  into  estates 

from  year  to  year. 

Sec.  1383.  Kinds  of  tenancy  at  will. 

Sec.  1384.  When  tenancy  at  will  created. 

Sec.  1385.  Who  a  tenant  at  will. 

Sec.  1386.  When  a  term  is  a  tenancy  at  wUl. 

Section  1378.  Definition  ofestate  at  will.— An  estate  at 
will  has  been  said  to  be  where  lands  or  tenements  are  let  by 
one  man  to  another,  to  have  and  to  hold  to  him  at  the  will 
of  the  lessor,  by  force  of  which  the  lessee  is  in  possession  ;  ^ 
but  we  shall  hereafter  see  ^  that  the  estate  is  at  the  will 
of  both  parties.^    Such  an  estate  is  called  an  estate  at 


1  Hilsendegan  v.  Scheich,  55  Mich. 
468  ;  s.c.  21  N.  W.  Kep.  894 ; 
Sarsfield  v.  Healy,  50  Barb.  (N. 
Y.)  245  ; 

3  Bl.  Com.  145  ; 

1  Co.  Litt.  (19th  ed.)  55a ; 

4  Kent  Com.  <14th  ed.)  111. 

In  New  York  the  common-law 
tenancy  at  will  is  not  recog- 
nized by  the  Revised  Statutes. 

Cooper  V.  Fields,  1  Lans.  (N.  Y.) 
222  239 
•See:  Posi,' §§  1448,  1455. 


Indiana  Coal,  etc.,  Co., 
105;  s.c.  17  Am.  Rep. 


'  Knight  V. 

47  Ind. 

693  ; 
Doe  ex  d.  Pidgeon  v.  Richards,  4 

Ind.  374  ; 
Withers  v.  Larrabee,  48  Me.  570  ; 
Moore  v.  Boyd,  24  Me.  243,  243  ; 
Cheever  v.  Pearson,  33  Mass.  (16 

Pick.)  266 ; 
Austin  V.   Thompson,  45  N.   H. 

113; 
Davis  V.  Brocklebank,  9  N.  H. 

73; 
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will  because  the  lessee  has  no  certain  or  sure  estate,^  or 
the  reason  that  the  lessor  may,  as  Lord  Littleton  says, 
' '  put  him  out  at  what  time  it  pleaseth  him. "  ^  The  same 
author  says  that  where  a  man  lets  lands  to  another  to 
have  and  to  hold  to  him  and  to  his  heirs  at  the  will  of 
the  lessor,  the  words  ' '  to  his  heirs  "  are  void,  and  that 
if  the  lessee  dies  and  the  heir  enters,  the  lessor  will  have 
an  action  of  trespass  against  him.^ 

Sec.  13Y9.  Nature  of  tenancy  at  wilL— A  tenant  at  will 
acquires  the  possession  of  the  demised  estate  by  the  con- 
sent of  the  owner,  and  for  this  reason  there  is  a  privity  of 
estate  between  them,  but  no  fealty  is  due.*  The  posses- 
sion of  the  premises  being  in  the  lessee  the  lessor  cannot 
sue  for  injury  to  them  while  in  the  possession  of  the  ten- 
ant at  will ;  ^  but  such  tenant  will  be  liable  to  the  lessor 
for  any  voluntary  waste,^  or  injury  to  the  reversion. '^ 
While  a  tenant  at  will  cannot  sue  the  lessor  for  procur- 
ing a  lessee  to  peaceably  eject  him,^  or  a  vendee  of  his 
lessor  for  trespass  in  entering  and  ejecting  him,^  yet  a 


Pollock  V.  Kittrell,  3  Tayl.  (N.  C.) 
153; 

Bayley  v.  Fitzmaurice,  8  El.  &  B. 
679  :  s.c.  93  Eng.  C.  L.  664  ; 

1  Co.  Litt.  (19th  ed.)  55a. 

See  :  Goodenow  v.  Allen,  68  Me. 
308. 

In  MassaclmsettB — VThat  constitutes 
a  tenancy  at  will,  what  are  its 
incidents,  and  what  are  the 
rights  of  the  parties,  was  first 
considered  fully  in  the  case  of 
Rising  V.  Stannard,  17  Mass. 
283,  288.  In  Ellis  v.  Paige,  18 
Mass.  (1  Pick.)  43,  it  was  de- 
cided, not  by  a  unanimous 
opinion,  that  a  tenant  :ii  will, 
in  this  commonwc^alth,  was 
tenant  at  the  will  of  both  par- 
ties, and  that  the  lessor  might 
determine  his  will,  ahdput  an 
end  to  the  tenancy,  and  that 
without  further  notice  to  quit. 

Howard  v.  Merriam,  59  Mass.  (5 
Cush.)  563,  567. 
'  See :  Richardson  v.  Langridge,  4 
Taunt.  131 ;  s.c.  13  Rev.  Rep. 
570. 
'  1  Co.  Litt.  (19tli  ed.)  55a. 
'  1  Co.  Litt.  (19th  ed.)  62b. 


"  1  Co.  Litt.   (19th  ed.)  93a  ;  3  Id. 
270b; 
1  Lit.  Inst.  370b. 
"  French  v.   Fuller,    40  Mass.    (33 
Pick.)  104. 
Occupation  of  portion  of  premises. — It 
will    be    otherwise,    however, 
where  the  tenant  at  will  is  in 
occupation  of  only  a  portion  of 
the  premises. 
See  :  Curtiss  v.  Hoyt,   19  Conn. 
154,  168  ;  s.c.  48  Am.  Dec.  149. 
«  See  :  Post,  §  1396. 
'  Campbell  v.  Proctor,  6  Me.  12  ; 
Hastings  v.  Livcjrmore,  73  Mass. 

(7  Gray)  194 ; 
Frencli  v.   Fuller,   40  Mass.   (23 

Pick.)  104  ; 
Gushing  v.  Adams,  35  Mass.  (18 

Pick.)  110; 
Hingham  v.   Sprague,   33  Mass. 

(15  Pick.)  103  ; 
Starr  v.  Jackson,   11  Mass.  519, 

520  ; 
Pliillips  V.   Covert,   7  John.   (N. 
Y.)  1. 
'  Groustra  v.  Bourges,  141  Mass.  7. 
9  Curtis  V.  Galvin,  88  Mass.  (1  Allen) 

no. 
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general  tenant  at  will  may  maintain  an  action  in  tres- 
pass for  injury  to  his  possession  until  his  estate  is  deter- 
mined ;  ^  and  this  action  will  lie  even  against  the  lessor.  ^ 
After  the  determination  of  the  tenancy,  however,  he 
cannot  maintain  the  action.* 

Sec.  1380.  Distinguished  from  an  estate  at  su£ferance. — 
There  is  some  confusion  in  the  decisions,*  and  in  some 
statutes/  with  regard  to  estates  at  will  and  at  suf- 
ferance; but  there  would  seem  no  occasion  for  con- 
fusion if  the  nature  and  requisites  of  the  two  estates 
were  kept  well  in  mind.  When  an  estate  at  will  is 
created  and  then  determined,  the  tenant  becomes  a 
tenant  at  sufferance  ;^  but  where  a  tenancy  was  origin- 
ally at  will  and  was  determined  by  a  notice  to  quit  upon 
a  day  agreed  upon  by  the  parties,  the  tenancy  then  be- 
comes one  for  a  fixed  term  for  the  time  intervening  be- 
tween the  service  of  the  notice  and  the  day  upon  which 
the  tenant  is  to  leave  and  vacate  the  premises.^  Where 
an  estate  is  determined  by  a  demand*  of  possession 
thereof,  a  tenant  retaining  possession  becomes  a  tres- 
passer ;  ^  but  where  the  estate  is  terminated  by  an  event 
of  which  the  tenant  has  no  knowledge,  the  mere  holding 
over  ^^  will  not  constitute  him  a  trespasser.  ^^ 

'  Smith  V.  Grant,  56  Me.  255  ;  Congress. — In  Semmes  v.  United 

Hayward  v.  Sedgley,  14  Me.  439  ;  States,  14  Ct.  of  CI.  493,  it  is 

s.c.  31  Am.  Dec.  64  ;  said  that  the  act  of  Congress 

Little  V.  PaHster,  3  Me.  6  ;  of  July  4th,  1864,  abolishes  the 

HUboum  V.  Fogg,  99  Mass.  11  ;  tenancy  at  will  eo  nomine,  and 

Foley    V.    Wyeth,    84    Mass.   (3  then  proceeds  to  create  tenancy 

AUen)  131  ;   s.c.  79  Am.  Dec.  at  will  in  substance  ;  and  con- 

771 ;  Tersely  it  declares  all  tenan- 

Bulwer  V.  Bulwer,  3  Bam.  &  Aid.  cies  by  holding  over  to  be  ten- 

470.  ancies  at  sufferance,  and  then 

'  Marden  v.  Jordan,  65  Me.  9  ;  in  the  next  section  abolishes 

Cunningham  v.  Horton,  57  Me.  tenancies    by  sufferance    and 

430 ;  turns  them  into  tenancies  at 

Dickinson  v.  Goodspeed,  63  Mass.  will. 

(8  Cush.)  119 ;  '  Esty  v.   Baker,  50  Me.   325  ;  s.c. 

Faulkner    v.    Anderson,  Gilmer  79  Am.  Dec.  616  ; 

(Va.)  231.  Emmes  v.  Feeley,  132  Mass.  346  ; 

»  Sullivan  v.  Carberry,  67  Me.  531.  Hollis  t7.Pool,44Mass.(3  Met.)350  ; 

*  See :  Blatchley  v.  Coles,  6  Colo.  Rising  v.  Stannard,  17  Mass.  282. 

82  ;  '  See  :  Engels  v.  Mitchell,  30  Minn. 

Lea-Tied  v.  Fritch,  6  Colo.  579  ;  133  ;  s.c.  14  N.  W.  Rep.  510. 

Overdeer  v.  Lewis,  1  Watts  &  S.  «  See  :  Post,  §  1412. 

(Pa.)  90 ;  s.c.  37  Am.  Dec.  440.  *  Bolton  v.  Landers,  27  Cal.  104 ; 

6  See :  13  U.   S.   Stat,   at  L.   383  ;  Smith  v.  Shaw,  16  Cal.  88. 

Rev.  St.  D.  C.  S§  680.  681.  "  See :  Post.  §  1405. 

Tenaocy  at  wiU  aboUshed  by  act  of  "  Rising  v.  Stannard,  17  Mass.  283. 
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Sec.  1381.  Distinguisheci  from  an  estate  from  year  to 
year.— Originally  tenancies  at  will,  where  no  rent  was  re- 
served, terminated  immediately  upon  demand^  by  the 
lessor,^  and  the  lessee  could  likewise  terminate  the  estate, 
and  his  liabilities  under  the  lease,  by  notice  to  the  lessor.^ 
Finally,  in  the  course  of  judicial  legislation,  there  arose  a 
tenancy  different  from  the  common-law  tenancy  at  will  in 
this,  that  the  new  tenancy  was  for  an  uncertain  number  of 
fixed  periods  of  time,  the  duration  of  which  was  regulated 
by  the  method  of  paying  rent,  which  was  either  weekly, 
monthly,  quarterly,  half-yearly,  or  yearly,  which  estate 
is  called  tenancy  from  year  to  year,  and  requires  notice 
to  quit*  to  be  giVen  in  order  to  determine  the  estate.® 
Where  a  tenancy  at  will  has  been  created  its  continuance 
depends  upon  possession  by  the  lessee  and  the  will  of  the 
parties  ;  but  a  mere  lapse  of  time  will  not  turn  a  tenancy 
at  will  into  a  tenancy  from  year  to  year.^  Where  a  ten- 
ancy from  year  to  year  is  created  by  the  parties,  it  con- 


'  See  :  Post,  %  1412. 

«  Dame  v.  Dame,  38  N.  H.  429 ;  s.c. 

75  Am.  Dec.  195  ; 
Izon  V.   Gorton,   5  Bing.   N.   C. 

501  ;  s.c.  35  Eng.  C.  L.  R.  271  ; 
Kingsbury  v.    Collins,   4    Bing. 

203  ;  s.c.  13  Eng.  C.  L.  R.  467  ; 
Doe  d.  Shore  v.  Povter,  3  Durnf. 

&  E.  (3  T.  R.)  13  ;  1  Rev.  Rep. 

626; 
Doe  V.  Watts,  1  Durnf.  &  E.  (1 

T.  R.)  183. 
'  Morehead  v.  Watkyns,  5  B.  Mon. 

(Kv.)  328  ; 
Currier  v.  Perley,   24  N.   H.   (4 

Fost.)  319,  225  ; 
Pugsley  V.  Aiken,  11  N.  Y.  494  ; 
HaU  V.  Wadsworth,  38  Vt.  410  ; 
Jolmstone    v.     Huddlestone,    4 

Barn.  &  C.  923  ;  s.c.  10  Eng. 

C.  L.  860  ; 
Cooke  V.  Neilson,  10  Burr.  41  ; 
Kighly  V.  Bulkly,  Sid.  338. 
*  See  :  Post,  §§  1437-1441. 
'  CrommeHn  v.  Thiess,  31  Ala.  412, 

419 ;  s.c.  70  Am.  Dec.  499 ; 
Lockwood  V.  Lockwood,  22  Conn. 

435; 
Hunt  V.  Morton,  18  111.  75  ;  • 
Squires  v.  HufE,  13  A.  K.  Marsh. 

(Ky.)  17  ; 
Ridgley  v.  StUlwell,  35  Mo.  570  ; 
Den  V.  Drake,  14  N.  J.  L.  (3  J.  S. 

Gr.)  523 ; 


Pugsley  V.  Aiken,  11  N.  Y.  494 ; 

Webber  v.  Shearman,  3  HlU  (N. 
Y.)  547 ; 

Jackson  v.  Salmon,  4  Wend.  (N. 
Y.)  337 ; 

Patton  V.  Axley,  5  Jones  (N.  C.) 
L.  440; 

Lesley  v.  Randolph,  4  Rawle  (Pa.) 
123; 

McDowell  V.  Simpson,  3  Watts 
(Pa.)  129;  s.c.  27  Am.  Dec. 
338; 

Godard  v.  Railroad  Co.,  2  Rich. 
(S.  C.)  L.  346  ; 

Hall  r.  Wadsworth,  28  Vt.  410  ; 

Hamerton  v.  Stead,  3  Barn.  & 
C.  478 ;  s.c.  10  Eng.  C.  L.  321. 
^  Johnson  v.  Johnson,  13  R.  I.  467  ; 
s.c.  26  Alb.  L.  J.  251. 

See  :  HeiTell  v.  Sizcland,  81  El. 
457; 

Doe  ex  d.  Groves  v.  Groves,  10 
Ad.  &  E.  N.  S.  (10  Q.  B.)  486 ; 
s.c.  59  Eng.  C.  L.  484. 

In  Herrill  v.  Sizcland,  81  III.  457, 
tho  occupation  had  continued 
for  several  years,  and  in  Doe 
ex  d.  Groves  v.  Groves,  10 
Ad.  &  E.  N.  S.  (10  Q.  B.)  486  : 
s.c.  59  Eng.  C.  L.  484,  for  nearly 
fifty  years,  and  yet  the  oc- 
cupants were  held  to  be  ten- 
ants at  will. 
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tinues  until  terminated  by  a  legal  notice.  The  estate  does 
not  depend  upon  a  continuance  of  the  possession  ;  for  the 
tenant  cannot  put  an  end  to  the  tenancy,  or  his  liability  for 
rent,  by  withdrawing  from  the  occupation  of  the  premises. 
The  notice  is  a  condition  of  the  contract  arising  out  of  it, 
which  must  be  complied  with  in  order  to  absolve  the 
tenant  from  further  responsibility.'  In  the  case  of  Rich- 
ardson V.  Langridge,^  it  was  decided  that  if  an  agreement 
be  made  to  let  premises  so  long  as  both  parties  like,  re- 
serving a  compensation  accruing  de  die  in  diem,  and  not 
referable  to  a  year,  or  any  aliquot  part  of  a  year,  it  does 
not  create  a  holding  from  year  to  year,  but  a  tenancy  at 
will  strictly  so  called.^ 

It  is  thought  that  the  true  method  of  distinguishing 
between  a  tenancy  at  will  and  from  year  to  year  is  the 
fact  of  the  reservation  of  rent  and  the  necessity  of  notice 
to  quit  in  order  to  terminate  the  estate.  One  of  the  chief 
distinguishing  features  is  the  mode  of  determining  the 
estate.*  If  rent  is  reserved  and  notice  to  quit  required, 
it  will  be  a  tenancy  from  year  to  year,  and  the  length  of 
duration  of  the  term  will  be  governed  by  the  time  or 
times  of  the  payment  of  rent.^ 

Sec.  13S2.  Same— Judicial  conversion  of  estates  at  will 
into  estates  from  year  to  year.— The  courts  regard  ten- 
ancies at  will  with  disfavor,  and  are  inclined  to  treat  all 
tenancies  of  an  uncertain  duration  as  tenancies  from  year 
to  year,  whenever  they  can  find  good  reason  for  so  doing.® 

1  Puo-sley  V.  Aiken,  11  N.  Y.  494  ;  Doe  d.  Cai-son  i:  Baker,  4  Dev. 

Wood  V.  WUcox,  1  Den.  (N.  Y.)  (N.  C.)  L.  220 ; 

37 .  McDowell  v.   Simpson,  3  Watts 

RoUins  V.  Moody,  72  Me.  135.  (Pa.)  129  ;  s.c.  27  Am.  Deo.  338  ; 

«  4  Taunt.  128;   s.c.    13  Rev.  Rep.  Rich  v.  Bolton,  46  \  t.    84;  s.c. 

570.  14  Am.  Rep.  615  ; 

=  See  :  Post,  g  1383.  Doidge  v.  Bowei-s.  2  Mees.  &  W. 

■*  Kitchen  v.'  Pridgen,  3  Jones  (N.  865  ;  s.c.  M.  &  H.  170  : 

C  ■)  L.   49 ;  s.c.   64  Am.   Dec.  Richardson     v.     Langndge,     4 

593.  Taunt.    128  ;  s.c.  13  Rev.  Rep. 

'  Crominelin  r.  Thiess.  81  Ala.  412,  570.                   ,„^T..-n, 

419  ;  s.c.  70  Am.  Dec.  499 :  '  Harris  v.  Fi-mk,  49  N.  i .  24  ;  s.c. 

Lockwood  i:  Lockwood,  22  Conn.  10  Am.  Rep.  318  ; 

40:5  .  Bradlev  v.  Covel,  4  Cow.  (N.  \  .) 

Hunt  'v.  Morton,  18  111.  75 :  349,  350.   ^,     ^  ^    .       ^      ^,  . 

Williams  v  Deriar,  31  Mo.  13 ;  Chancellor  Kent  designates  thi3 

Jackson  v.  Bradt,  3  Cai.  (N.  Y.)  as  a  species  of  Judicial  legisla- 

169 ;  t>on. 
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This  indulgence,  however,  is  not  extended  to  a  tenancy 
at  will  created  by  entry  under  parol  contract  of  purchase.^ 
The  statutes  in  various  of  the  states  recognize  such 
tenancies  as  still  existing,  and  there  can  be  lio  doubt  that 
a  tenancy  which,  by  express  agreement,  is  determinable 
by  the  will  of  the  lessor,  is  still  a  tenancy  at  will.^  But 
limiting  an  estate  at  the  will  of  the  lessor  is  not  the  only 
manner  in  which  such  a  tenancy  may  be  created.^ 

Sec.  1383.  Kindsof  tenancies  at -will.— Tenancies  at  will 
are  of  two  classes,  to  wit  :  (1)  strict  tenancies  at  will,  and 
(2)  general  tenancies  at  will.  The  simplest  form  of  a  ten- 
ancy at  will  at  common  law  was  where  one  man  let  to  an- 
other to  hold  at  the  will  of  the  lessor  ;  *  but  a  tenancy  at 
will  may  be  created  otherwise  than  by  express  contract. 


Jackson  v.   Bryan,  1  John.   (N. 

Y.)  3S3  ; 
4  Kent  Com.  (13th  ed.)  127. 
'  Harris  v.  Frink,  49  N.  Y.  24  ;  s.c. 

10  Am.  Eep.  318  ; 
Jackson  ex  d.  Church  v.  Miller, 

7  Cow.  (N.  Y.)  747  ; 
Cooper  V.   Stower,   9  John.   (N. 

Y.)  331  ; 
Suffern  v.  Townsend,  9  John.  (N. 

Y.)  35. 
'  Johnson  v.  Johnson,  13  R.  I.  467 ; 

s.c.  26  Alb.  L.  J.  251. 
See  :  Bright  v.  McOuat,  40  Ind. 

521; 
Sullivan  v.  Enders,  3  Bana  (Ky.) 

66; 
Squires  v.  Huff,  3  A.  K.  Marsh. 

(Ky.)  17  ; 
Post  V.  Post,  14  Barb.  (N.Y.)  235; 
Den  ex  d.  Stedman  v.  Mcintosh, 

4  Ired.  (N.  C.)  L.  291 ;  s.c.  42 

Am.  Dec.  122  ; 
Humphries  v.  Humphries,  3  Ired. 

(N.  C.)  L.  362,  363  ; 
aark  V.  Smith,  25  Pa.  St.  137  ; 
Duke  V.  Harper,  6  Yerg.  (Tenn.) 

280  ;  S.C.  27  Am.  Dec.  462  ; 
Doe  ex  d.  Baste  »•  v.  Cox,  11  Ad. 

&  E.  N.  S.  (11  Q.  B.)  122 ;  s.c. 

63  Eng.  C.  L.  121  ; 
Doe  ex  d.    Martin  v.   Watts,   7 

Durnf.  &  E.  (7  T.  E.)  83  ;  s.c. 

4  Rev.  Rep.  387  ; 
Ecx  V.  Inliabitants  of  Fillongley, 

1  Durnf.  &  E.  (1  T.  R.)  458. 
In  Indiana  it  is  declared  by  statute 

that  a  tenancy  at  will  cannot 

arise  in  the  absence  of  express 


contract. 

Bright  V.  McOuat,  40  Ind.  521. 

In  Kentucky  a  tenancy  at  will  may 
exist  by  contract  only. 

Sullivan  v.  Enders,  3  Dana  (Ky.) 
66  ; 

Squires  v.  Hull,  3  A.  K.  Marsh. 
(Ky.)  17. 

In  North  Carolina,  wherever  the  re- 
lation of  landlord  and  tenant 
exists  without  any  limitation 
as  to  time,  the  tenancy  will  be 
regarded  as  from  year  to  year, 
and  the  courts  lean  against 
construing  tenancies  to  be  at 
will,  although  recognizing  the 
fact  that  a  tenancy  at  will  may 
be  created  by  contract. 

See  :  Den  ex  d.  Stedman  v.  Mcin- 
tosh, 4  Ired.  (N.  C.)  L.  391;  s.c. 
42  Am.  Dec.  123  ; 

Humphries  v.  Humphries,  8  Ired. 
(N.  C.)  L.  363. 

In  Pennsylvania  tenancies  at  will 
exist  only  nominally. 

Clark  V.  Smith,  25  Pa.  St.  137. 

In  Tennessee  one  who  holds  land 
without  any  special  contract 
with  the  owner  as  to  time  is 
said  to  be  "a  tenant  at  will,  or 
from  year  to  year." 

See  :  Duke  v.    Harper,  6  Yerg. 
(Tenn.)  280 ;  s.c.  37  Am.  Dec. 
463. 
"  Johnson  t\  Johnson,  13  R.  I.  467  ; 

s.c.  26  Alb.  L.  J.  351. 
"  Harris  v.  Frink,  49  N.  Y.  24 ;  s.c. 
10  Am.  Rep.  318  ; 

1  Co.  Litt.  (19th  ed.)  55a. 
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it  may  arise  by  implication  of  law.^  The  usual  crite- 
rion by  which  to  distinguish  between  general  tenancies 
at  will  and  those  which  are  strictly  so  is  the  agreement, 
express  or  implied,  for  a  periodical  rent.^  We  have 
already  seen  that  the  courts  are  predisposed  against 
estates  at  will  ^  to  such  an  extent  that  strict  tenancies  at 
will  have  become  almost  extinguished  under  the  opera- 
tion of  the  judicial  decisions  ;  *  yet  strict  estates  at  will 
may  still  be  created.^  In  New  Hampshire,  every  tenancy 
at  will  is  presumed  to  be  at  will  strictly,  and  not  from 
year  to  year,  as  at  common  law,  unless  the  contrary  is 
shown.®  In  most  of  the  states  of  the  Union  estates  at 
will  are  regulated  by  statute. 

Sec.  1384.  When  tenancy  at  will  created.— We  have  al- 
ready seen  that  an  estate  at  will  is  held  at  the  will  of 
the  lessor,  by  force  of  which  the  lessee  is  in  possession  ; "' 
consequently  a  tenancy  at  will,  whether  parol  or  in  writ- 
ing, will  commence  only  from  the  time  when  the  tenant 
enters  into  possession.^  The  tenant  at  will  takes  the 
lands  in  the  condition  in  which  they  are  found  at  the 
time  of  entry,  and  with  the  crops  that  are  grown 
thereon.^ 

Sec.  1385.  Who  a  tenant  at  will.— Any  one  who  enters 
upon  land  with  the  consent  of  another  without  any  def- 
inite time  for  which  the  estate  is  to  be  held,  is  a  tenant 
at  will.^''    Thus  a  tenant  in  posssession,  under  agreement 

'  Harris  v.  Frink,  49  N.  Y.  24  ;  s.c.  Currier  v.  Perley,  24  N.  H.  319, 

10  Am.  Rep.  318.  229  ; 

^  Leavitt  v.  Leavitt,  47  N.  H.  320,  •>  See  :  Ante,  %  1378. 

340  ;  8  Hardy  v.  Winter,  38  Mo.  106  ; 

Anderson  v.  Prindle,  23  Wend.  Den  d.    Pollock    v.    Kittrell,    3 

(N.  Y.)616;  Tayl.    (N.   C.)  L.    153;    s.c.    1 

2  Bl.  Cora.  147  ;  Term  Rep.  152  (585.) 

4  Kent  Com.  (13th  ed.)  114.  '  See  :   Martin  v.  Knapp,  57  Iowa 

«  See  :  Ante,  §  1382.  836  ;  s.c.  10  N.  W.  Rep.  721. 

*  See  :  4  Kent  Com.  (13th  ed.)  112,  See  :  Post,  §  1389. 

113.  '"  Gould  V.  Thompson,  45  Mass.  (4 

5  Stedman  v.  Mcintosh,  4  Ired.  (N.  Met.)  234  ; 

C.)  L.  291  ;    S.C.  43  Am.  Dec.  Cheever  v.  Pearson,  33  Mass.  (16 

122  ;  Pick.)  366,  371  ; 

Doe  V.   Wood,   14  Mees.   &  W.  Leavitt  v.  Leavitt,  47  N.  H.  329 ; 

683.  Larned  v.  Hudson,  60  N.  Y.  102  ; 

8Hazeltine  v.   Colburn,   31  N.   H.  Post  v.   Post,  14  Barb.   (N.    Y.) 

466 ;  253  ; 
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for  a  lease,  who  has  not  paid  rent,  is  a  strict  tenant  at 
will  ;^  so  also  is  one  who  is  let  into  possession  under 
either  a  parol  or  written  contract  to  purchase,  which 
contract    remains   unperformed.^    A   tenant   at   suffer- 


Doe  ex  d.  Carson  v.  Baker,  4  Dev. 
(N.  C.)  L.  220  ; 

Eich  V.  Bolton,  46  Vt.  84  ;  s.c.  14 
Am.  Rep.  615  ; 

Doe  d.  NiohoU  v.  MoKaeg,  10 
Barn.  &  C.  721  ;  s.c.  21  Eng.  C. 
L.  804. 

In  the  case  of  Lamed  v.  Hudson, 
supra,  Rapallo,  J.,  in  giving 
the  judgment,  said  :  "  When 
one  enters  upon  land  by  per- 
mission of  the  owner  for  an  in- 
definite period,  without  the 
reservation  of  any  rent,  he  is 
by  implication  of  law  a  tenant 
at  will." 
'  PoUen  V.  Brewer,  7  C.  B.  N.  S.  (7 
J.  Scott  N.  S.)371 ;  s.c.  97  Eng. 
C.  L.  370  ; 

Anderson  v.  Midland  Railway 
Co.,  3  El.  &  E.  614;  s.c.  107 
Eng.  C.  L.  613  ; 

Chapman  v.  Tower,  6  Mees.  & 
W.  100. 

See  :  Manchester  v.  Doddridge,  3 
Ind.  360  ; 

Dunne  v.  Trustees,  etc.,  39  lU. 
578; 

Post,  §  1401. 

Massachtisetts  doctrine — Lyon  v. 
Cunningham. — In  Massachusetts, 
however,  it  is  held,  in  the  case 
of  Lyon  v.  Cunningham,  136 
Mass.  532,  that  the  letting  into 
and  taking  possession  of  prem- 
ises, under  an  agreement  for  a 
written  lease,  do  not,  of  them- 
selves, create  such  a  tenancy 
at  will  as  requires  the  notice 
prescribed  by  Mass.  Gen.  Stats., 
c.  90.,  §  31,  by  the  tenant,  in 
order  to  determine  it,  if  the 
landlord  refuses  to  execute  the 
lease  agreed  upon. 

English  doctrine. — In  English 
cases,  the  statement  is  made 
that  a  person  let  into  posses- 
sion under  an  agreement  for  a 
lease,  who  has  not  paid  rent,  is 
a  strict  tenant  at  will,  and 
that  on  the  payment  of  rent  he 
becomes  a  tenant  from  year  to 
year. 

Pollen  V.  Brewer,  7  C.  B.  N.  S.  (7 
J.  Scott  N.  S.)  871  ;  s.c.  97 
Eng.  C.  L.  370 ; 


Chapman  v.  Towner,  6  Mees.  & 
W.  100  ; 

Clayton  v.  Blakey,  3  Smith  Lead. 
Cas.  (7th  Am.  ed.)  116. 

Possession  nnder  agreement  for  lease 
— Inference  from  rent  reserved. — If 
the  lease  agreed  to  be  given  re- 
served rent,  and  the  intended 
lessee  is  let  into  possession,  and 
holds  during  a  part  of  the  term 
intended  to  be  created  by  the 
lease,  it  is  a  natural  inference 
that  the  parties  intended  that 
rent  should  be  paid  for  the  oc- 
cupation during  this  part  of 
the  term,  although  the  rent  in- 
tended is  rent  under  and  in  ac- 
cordance with  the  terms  and 
provisions  of  the  written  lease, 
which,  on  its  execution,  relates 
back  to  the  beginning  of  the 
tex-m.  A  person  so  let  in  under 
an  agreement  for  a  lease  has 
uniformly,  so  far  as  we  know, 
been  held  liable  for  use  and 
occupation  during  the  time  of 
actual  occupation,  unless  there 
is  found  to  be  an  agreement  to 
the  contrary. 

Dunne  v.  Trustees,  89  111.  578  ; 

Forbes  v.  Smiley,  56  Me.  174  ; 

Greton  v.  Smith,  83  N.  Y.  245, 
affl'g  1  Daly  (N.  Y.)  380  ; 

Thetford  v.  Tyler,  8  Ad.  &  E.  N. 
S.  (8  Q.  B.)  95  ;  s.c.  55  Eng.  C. 
L.  95; 

Doe  d.  Rogers  ■;;.  PuUen,  2  Bing. 
N.  C.  749 ;  s.c.  29  Eng.  C.  L. 
745; 

Smith  V.  Eldridge,  15  C.  B.  (6  J. 
Scott)  236 ;  s.c.  80  Eng.  C.  L. 
236; 

Sloper  V.  Saunders,  29  L.  J.  (N. 
S.)  Ex.  275  ; 

Braythwayte    v.    Hitchcock,   13 

Mees.  &  W.  490. 
Manchester  v.  Doddridge,  8  Ind. 
360; 

Patterson  v.  Stoddard,  47  Me. 
355  ;  s.c.  74  Am.  Dec.  490  ; 

Larrabee  v.  Eambert,  34  Me.  79  ; 

Proprietors  No.  Six  v.  McFar- 
land,  13  Mass.  325  ; 

Wilson  V.  Hodges,  41  Mich.  695  ; 

Harris  v.  Frink,  49  N.  Y.  24  ;  s.c. 
10  Am.  Rep.  814,  818  ; 
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ance/who  is  allowed  to  continue  in  possession  under  a  new 
arrangement,  becomes  a  tenant  at  will  ;  ^  and  one  who 
enters  upon  the  lands  of  another  as  a  "  squatter, "  who 
disclaims  title,  may  be  considered  a  tenant  ^t  will  of  the 
true  owner,  and  will  remain  such  tenant,  and  his  hold- 
ing not  be  adverse  to  that  of  the  true  owner,  until  some- 
thing happens  which  notifies  the  true  owner  that  he 
ceases  to  hold  as  tenant  and  claims  title.^    All  pre-emp- 


Freeman  v.  Headly,  33  N.  J.  L. 
(4  Vr.)  533  ; 

Love  V.  Edmondston,  1  Ired.  (N. 
C.)  L.  152 ; 

Johnson  v.  Johnson,  13  R.  1. 467  ; 
S.C.  26  Alb.  L.  J.  251 ; 

Jones  V.  Jones,  2  Rich.  (S.  C.)  L. 
542; 

Ball  V.  CuUimore,  2  Cromp.  M.  & 
R. 120  ; 

Howard  v.  Shaw,  8  Mees.  &  W. 
122; 

Doe  V.  Chamberlame,  5  Mees.  & 
W.  14. 

See  :  Post,  §  1402. 
'See:   Post,   bk.   III.    c.    XXIIL, 

"  Estate  at  Sufferance." 
«  Ramsdell  v.   Maxwell,   32  Mich. 

285. 
'  Weaver  v.  Jones,  24  Ala.  420  ; 

Smith  r.  Houston,  16  Ala.  Ill ; 

Gay  V.  MitcheU.  35  Ga.  139  ;  s.c. 
89  Am.  Dec.  278  ; 

Lawson  v.  Cunningham,  21  Ga. 
454; 

Stamper  v.  Griffin,  20  Ga.  312  ; 
s.c.  65  Am.  Dec.  628  ; 

English  V.  Register,  7  Ga.  389. 

Georgia  doctrine — English  v.Eegister. 
— In  the  case  of  English  v. 
Register,  7  Ga.  389,  Judge 
LoiKix,  delivering  the  opinion 
of  the  court,  says  :  "  The  legal 
principles  which  I  assert  and 
maintain  are  :  1.  That  he  vrho 
has  a  perfect  legal  paper  title 
to  the  land  is  presumed  in  law 
to  be  seized  and  possessed  there- 
of ;  2.  That  seisin  and  posses- 
sion is  co-extensive  with  the 
right  specified  in  such  paper 
title,  and  continues  in  such  true 
owner  of  the  land,  until  he  is 
disseized  or  ousted  from  such 
possession  by  the  actual  posses- 
sion in  another,  under  color  of 
title  or  a  claim  of  right;  3. 
That  the  statute  of  limitations 
does    not    commence    to    run 


against  the  true  owner  of  land, 
who  is  presumed  in  law  to  be 
in  the  possession  thereof,  until 
he  is  disseized  and  ousted  of 
such  possession  by  the  actual 
possession  of  another,  who 
enters  upon  the  land  under 
color  of  title  hostile  in  its  in- 
ception to  the  title  of  the  true 
owner,  or  when  one  enters 
upon  the  land  and  takes  actual 
possession  thereof,  without 
paper  title,  under  a  claim  or 
right." 

Same — Lawson  v.  Cmmingham. — In 
Lawson  v.  Cunningham,  21  Ga. 
454,  the  court  decides  that  "  a 
possession  that  in  its  com- 
mencement is  not  adverse  be- 
comes adverse  only  when  the 
holder,  changing  his  mind,  in- 
tends it  to  become  adverse,  and 
knowledge  of  such,  his  change 
of  mind,  comes  to  the  true 
owner."  The  reason  for  this 
is  that  "  he  who  has  the  title  to 
land  is  to  be  deemed  to  be  in 
the  seisin  and  possession  of  it, 
and  to  continue  so  until  ousted 
thereof  by  an  actual  possession 
in  another,  under  a  claim  of 
right.  The  possession  of  one 
who  enters,  disclaiming  title., 
is  to  be  considered  as  a  posses- 
sion by  the  consent  of  him  who 
has  the  title  ;  nor  will  a  con- 
tinuance of  this  possession  avail 
to  mature  a  title  under  the 
statute  of  limitations,  until  the 
character  of  the  possession  has 
been  changed,  either  by  a  dec- 
laration to  that  effect  com- 
municated to  him  who  lias  the 
title,  or  by  the  exercise  of  acts 
of  ownership  inconsistent  with 
a  tenancy  by  the  consent  of 
liim  who  has  the  title." 

See  :  Stamper  x\  Griffin,  20  Ga. 
812  ;  s.c.  65  Am.  Dec.  638. 
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tion  claimants  of  public  lands  are  tenants  at  will  of  the 
government,  and  as  such  are  entitled  to  protection 
against  disseisors,  intruders,  or  other  tort-feasors,  under 
statutes  concerning  forcible  entries  and  detainers.  ^  Th  us 
it  is  said,  in  the  case  of  McDonald  v.  Gayle,^  that  a  peti- 
tioner who  entitles  himself  tenant  at  will,  on  the  lands 
of  the  United  States,  has  a  right  to  maintain  the  writ  of 
forcible  entry  and  detainer  ;  that  the  person  complain- 
ing is  required  to  set  forth  his  estate  in  the  land,  and  that 
the  term  "estate"  embraced  the  interest  of  tenants  at 
will  as  well  as  other  tenants. 

Sec.  1386.  Wlieii  a  term  is  a  tenancy  at  will.— It  is  a  gen- 
eral rule  that  an  interest  in  the  use  and  enjoyment  of  lands 
for  an  uncertain  and  indefinite  term  is  a  lease  at  will  ^ 


'  Duncan  v.  Potts,   5  Stew.   &  P. 
(Ala.)  83  ;    s.c.    24  Am.   Dec 
766. 
2  Minor  (Ala.)  98. 

"  Knight  V.  Indiana  Coal  &  Iron 
Co.,  47  Ind.  105;  s.c.  17  Am. 
Eep.  693  ; 

Doe  ex  d.  Pidgen  v.  Richards,  4 
Ind.  374 ; 

Gould  V.  Thompson,  45  Mass.  (4 
Met.)  324  ; 

Cheever  v.  Pearson,  33  Mass.  (16 
Pick.)  366,  271  ; 

Leavitt  v.  Leavitt,  47  N.  H.  329  ; 

Post  V.  Post,  14  Barb.  (N.  Y.) 
253; 

Doe  ex  d.  Carson  v.  Baker,  4 
Dev.  (N.  C.)L.  230  ;  s.c.  35  Am. 
Dec.  706 ; 

Kitchen  v.  Pridgen,  3  Jones  (N. 
C.)  L.  49;  s.c.  64  Am.  Dec. 
593; 

Rich  V.  Bolton.  46  Vt.  84  ;  s.c. 
14  Am.  Eep.  615  ; 

Doe  d.  Nioholl  v.  MoKaeg, 
10  Barn.  &C.  731  ;  s.c.  31  Eng. 
C.  L.  304. 

North  Carolina  doctrine — Kitchen  v. 
Pridgen.  — In  Kitchen  v.  Pridgen, 
3  Jones  (N.  C.)  L.  49:  s.c.  64 
Am.  Dec.  593,  the  lessor  granted 
to  the  lessee  tlie  right  to  enter 
upon  his  land  and  to  mine  and 
remove  coal  and  other  minerals 
during  the  continuance  of  the 
agreement,  and  to  erect  all 
needful  buildings  for  the  pur- 
pose of  mining  and  pay  to  the 


lessor  a  certain  price  per  ton 
for  the  minerals  taken  ;  it  was 
also  stipulated  that  the  lessee 
should  have  the  right  to  cease 
mining  and  to  remove  the  build- 
ings at  any  time.  The  court 
held  that  this  constituted  a 
lease  terminable  at  the  will  of 
either  party. 

See :  Knight  v,  Indiana  Coal  & 
Iron  Co.,  47  Ind.  105;  s.c.  17 
Am.  Eep.  693. 

Indiana  doctrine — Doe  exd.  Fidgen 
T.  Richards. — In  the  case  of 
Doe  ex  d.  Pidgen  v.  Richards, 
4  Ind.  374,  there  was  a  lease  at 
the  will  of  the  lessee,  and  the 
court  said:  "The  substance  of 
that  instrument  is,  that  it  gives 
to  Richards  the  right  to  occupy 
and  improve  the  land  in  ques- 
tion for  a  certain  consideration, 
payable  as  he  occupies,  as  long 
as  he  shall  please  to  do  so.  It 
gives  him  no  absolute  interest 
which  he  can  convey  to  an- 
other on  vacating  the  premises 
himself.  Whenever  he  removes 
from  them  his  right  to  them 
ceases ;  and  he  is  not  bound 
to  occupy  them  and  pay  the 
consideration  a  day  longer  than 
he  sees  fit  todo  so.  He  has, 
in  short,  under  the  instrument, 
an  estate  in  the  land  at  his  own 
will.  Such  being  the  character 
of  the  instrument,  the  case  is 
easUy  disposed  of." 


Chap.  XXI.  §  1386.]    WHEN  A  TERM  IS  AT  WILL. 
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where  there  is  no  rent  reserved/  or  where  there  is  a 
rent  reserved  and  the  parties,  by  express  agreement,  have 
given  the  tenancy  the  characteristics  of  a  tenancy  at 
will.^  Tliis  estate  may  be  created  either  by  writing 
or  by  parol.^  Consequently  where  the  duration  of  a 
tenancy  is  not  known,  it  is  presumed  to  be  a  tenancy  at 
will.*  Where  a  tenant  is  placed  on  the  land  without  any 
terms  prescribed,  and  as  a  mere  occupier  thereof,  he  is 
strictly  a  tenant  at  will.^  While  a  permissive  occupa- 
tion of  real  estate  without  rent  reserved  or  paid,  and 
without  any  time  agreed  on  to  limit  the  occupation,  con- 


■  Dunne  v.  Trustees  of  Schools,  36 
lU.  518 ; 

Matthews  v.  Ward,  10  Gill  &  J. 
(Md.)  443,  456  ; 

Gould  V.  Thompson,  45  Mass.  (4 
Met.)  324 ; 

Bedford  v.  Terhune,  30  N.  Y.  458, 
465  ;  s.c.  27  How.  (N.  Y.)  Pr. 
433; 

Jackson  V.  Pierce,  2  John.  (N. 
Y  )  331   326  * 

Eich  V.  Bolton,  46  Vt.  84  ;  s.c.  14 
Am.  Pep.  615 ; 

Melling  v.  Leak,  16  C.  B.  (7  J. 
Scott)  653 ;  s.c.  81  Eng.  C.  L. 
653; 

Garrard  v.  Tuck,  8  C.  B.  (8  Man. 
Gr.  &  S.)  331 ;  s.c.  65  Eng.  C. 
L.  231  ; 

Doe  V.  Wood,  14Mees.  &  W.  682  ; 

Eex  V.  CoUett,  1  Buss.  &  Ry.  498  ; 

Richardson  v.  Langi-idge,4  Taunt. 
138  ;  s.c.  13  Rev.  Rep.  570. 
'  See :  SuUivan  v.  Enders,  3  Dana 
(Ky.)  56 ; 

Humphries  i\  Humphries,  3  Ired. 
(N.  C.)  L.  363  : 

Harrison  v.  Middleton,  11  Gratt. 
(Va.)  537  ; 

Doe  V.  Davies,  7  Exch.  89  ; 

Cudlip  V.  Randall,  4  Mod.  9  ; 

Richardson  -y.Langridge,  4  Taunt. 
128  ;  s.c.  13  Rev.  Rep.  570. 
■'  Duley  V.  Kelley,  74  Me.  ; 

Murray  v.  Armstrong,  11  Mo. 
209." 

What  constitutes  tenancy  at  will — 
Maine  doctrine — Duley  v.  Kelley. — 
Wliere  one  has  sent  a  verbal 
message  to  the  owner  of  a  land- 
ing-place, inquiring  whether 
and  upon  what  terms  he  can 
have  the  use  of  the  landing  to 
pile  wood  upon  for  the  market, 


has  received  a  verbal  response 
from  the  owner  that  he  can 
pile  his  wood  there  for  six  cents 
per  cord,  and  in  pursuance  of 
such  permission  has  entered 
upon  the  landing  and  begun  to 
pile  his  wood  thereon  without 
any  objection  interposed  by  the 
proprietor,  such  action  consti- 
tutes an  acceptance  of  the 
terras,  and  he  becomes  a  ten- 
ant at  will  of  such  proprietor 
to  the  extent  of  the  contract 
without  a  written  or  verbal 
acceptance  of  the  terms  com- 
municated by  htm  to  the  pro- 
prietor. 

Duley  V.  Kelley,  74  Me.  ? 

^  Cotes  V.  The  City  of  Davenport,  9 

Iowa  227. 
=  Jackson  v.  Bradt,  2  Cai.  (N.  Y.) 
169; 

4  Kent  Com.  (13th  ed.)  144. 

See :  Herrell  v.  Sizcland,  81  III. 
457; 

Dunne  i\  Trustees  of  Schools,  39 
111.  578,  583 ; 

Lamed  v.  Hudson,  60  N.  Y.  103  ; 

Sarsfield  v.  Healy,  50  Barb.  (N. 
Y.)  345,  346  ; 

Doe  ex  d.  Groves  i'.  Groves,  10 
Ad.  &  E.  N.  S.  (10  Q.  B.)  480  ; 
s.c.  59  Eng.  C.  L.  484  ; 

Doe  d.  NichoU  v.  McKaeg,  10 
Barn.  &  C.  721  ;  s.c.  31  Eng. 
C.  L.  304  ; 

Doe  d.  Jones  v.  Jones,  10  Bam. 
&  C.  718 ;  s.c.  21  Eng.  C.  L. 
303; 

Doe  V.  Wood,  14  Mees.  &  W.  682  ; 

Braythwayte  v.  Hitchcock,  10 
Mees.  &  W.  494,  497  ; 

Richardson  w.Langridge,  4  Taunt. 
138  ;  s.c.  13  Rev.  Rep.  570. 
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stitutes  a  tenant  at  will/  yet  the  mere  occupancy  of  prop- 
erty does  not  necessarily  imply  the  relation  of  landlord 
and  tenant.^  In  Doe  v.  Wood,^  Baron  Parke  said  that 
Eichardson  v.  Langridge  *  correctly  lays  down  the  law  on 
this  subject,  namely  :  that  a  simple  permission  to  occupy 
creates  a  tenancy  at  will,  unless  there  are  circumstances 
to  show  a  tenancy  from  year  to  year ;  as,  for  instance,  an 
agreement  to  pay  rent  by  the  quarter,  or  some  other 
aliquot  part  of  a  year.  If  the  tenancy  cannot  be  inferred 
merely  because  rent  is  paid,  unless  it  be  paid  by  the  year 
or  some  aliquot  part  of  the  year,  still  less  can  it  be  in- 
ferred where  there  is  no  rent,  either  paid  or  to  be  paid.^ 
A  lease  terminable  in  the  spring  of  the  year,  on  sale  of 
the  farm,  is  a  tenancy  at  will.®  And  a  parol  lease  of 
lands  for  a  term  of  three  years  from  the  time  of  making  the 
lease  will  create  a  tenancy  at  will  merely.'  A  tenancy 
from  month  to  month  has  been  said  to  be  in  the  nature 
of  a  tenancy  at  will,^  yet  such  a  tenancy  is  thought  to 
be  properly  classed  as  one  from  year  to  year.^ 

Section  II. — Incidents  of  the  Estate. 

Sec.  1387.  Introductory. 

Sec.  ]  388.  Assignment  and  sub-leasing. 

Sec.  1389.  Lessee's  I'ight  to  emblements. 

Sec.  1890.  Lessee's  right  to  estovers. 

Sec.  139] .  Lessee  estopped  to  deny  lessor's  title. 

Sec.  1393.  Improvements  by  lessee — No  right  in. 

1  Johnson  v.  Johnson,  13  R.  I.  467  ;  See  :  Goodenow  v.  Allen,  68  Me. 

s.o.  26  Alb.  L.  J.  351.  308. 

«  Jordan  v.  Mead,  19  La.  An.  101 ;  «  Pfanner  v.  Sturmer,  40  How.  (N. 

Edmunson   v.  Kite,  43  Mo.  176.  Y.)  Pr.  401. 

3 14  Mees.  &  W.  628.  '  Jennings  v.  MoComb,  112  Pa.  St. 

o  4  Taunt.  128  ;   s.c.  13  Rev.  Rep.  518  ;  s.c.  4  Atl.  Rep.813 ;  3  Cent. 

570.  Rep.  176. 

'^  Goodenow  v.  Allen,  68  Me.  308  ;  «  See  :  Western  Union  Tel.  Co.  v. 

Johnson  v.  Johnson,  13  R.  I.  467;  Fain,  52  Ga.  18 ; 

s.o.  26  Alb.  L.  J.  251 ;  MoGee  v.  Gibson,  1  B.  Mon.  (Kv.) 

Bray th way te    v.    Hitchcock,    13  105 ; 

Mees.  &  W.  490.  Hilsendegan  v.  Scheich,  55  Minn. 

When  payment  of  rent  evidence  of  468 ;  s.c.  21  N.  W.  Rep.  894 ; 

yearly  holding.— In  Braythwayte  Woodrow  v.  Michael,  13  Mich. 

V.    Hitchcock,    supra,    Baron  187 ; 

Pabke  remarked  that  the  pay-  Whitney  v.  Swett,  32  N.  H.  10 ; 

ment  of  rent,  to  be  evidence  of  s.c.  53  Am.  Dec.  328  ; 

a  yearly  holding,  must  be  refer-  Banks  v.  Carter,  7  Daly  (N.  Y.) 

able  to  a  year  or  some  aliquot  417. 

part  of  it.  9  See  :  Post,  §§  1437-1442. 
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Sec.  1393.  Ingress  and  egress — To  remove  crops,  etc. 

Sec.  1394.  Notice  to  quit — Reasonable  time  to  remove. 

Sec.  1395.  Rent— Necessity  of  and  liability  for. 

Sec.  1396.  Waste— Liability  for. 

Section  1387.  introductory.— Because  of  the  peculiar 
nature  and  tenure  of  a  tenancy  at  will  the  lessee  may  not 
alienate,  though  he  may  sublet  the  estate  ;  ^  the  same  as  a 
tenant  for  years  ;  ^  and  like  a  lessee  for  years  he  has  the 
right  to  emblements  ;  ^  to  take  estovers  ;  *  is  estopped  to 
deny  the  title  of  the  lessor  ;  ^  is  entitled  to  ingress  and 
egress  for  the  purpose  of  removing  his  goods  and  family,® 
for  a  reasonable  time  after  the  determination  of  his 
estate  ; ''  is  entitled,  under  the  decisions  of  some  of  the 
courts,  to  the  manure  made  upon  the  land,^  and  is  liable 
in  an  action  in  the  nature  of  trespass  though  not  techni- 
cally chargeable  with  waste.®  Unlike  a  tenant  for  years, 
however,  he  has  a  right  to  determine  the  estate  at  any 
time,'"  but  has  no  interest  in  the  improvements  placed 
by  him  upon  the  premises  occupied  ;  "  is  not  entitled  to 
notice  to  quit ;  ^^  is  not  necessarily  liable  for  rent ;  ^^  and, 
at  common  law,  an  inquisition  for  forcible  entry  will  not 
lie  in  his  favor,  ^^  but  under  the  statute  in  some  of  the 
states  a  tenant  at  will  in  actual  and  peaceable  possession 

1  See  :  Post,  ^  1388.  Doe  d.  Pidgen  v.  Richards,  4  Ind. 

'  See:  Ante,%n4B.  374; 

3  See  :  Post,  §1889.  Squires  v.  Huff,  3  A.  K.  Marsh. 

"  See  :  Post,  §  1390.  (Ky.)  18  ; 

5  See  :  Post,  §  1397.  Cheever  v.  Pearson,  33  Mass.  (16 

«  See  :  Post,  §  1393.  Pick.)  366,  372  ; 

'  Howard  v.  Merriam,  59  Mass.  (5  Chandler  v.  Thurston,   37  Mass. 

Gush.)  563,  567.  (10  Pick.)  205,  309  ; 

«  See  :  Smithwick  v.  Ellison,  3  Ired.  Sanford  v.    Johnson,    34    Minn. 

(N.  C.)  L.  336  ;  s.c.  38  Am.  Dec.  173  ; 

697 ;  Hudson  v.  Wheeler,  34  Tex.  356  ; 

Rinehart  v.  Olwine,  5  Watts  &  S.  3  Bl.  Com.  145  ; 

(Pa.)  157  ;  1  Co.  Litt.  (19th  ed.)  55a  ; 

Roberts  v.  Barker,  1   Cromp.  &  4  Kent  Com.  (13th  ed.)  111. 

M.  809.  '1  See  :  Ante,  %  1316  ;  Post,  §  1392. 

ManTire- Eight  of  tenants  to.— For  "  See:  Post,  §1394. 

fuU    discussion    of   the  rights  '^  See  :  Post,  §  1394. 

of  the  tenant   to   the   manure  "  RespubUca  v.  Campbell,  1 U.  S.  (1 

made  upon  the  land,  see,  Ards,  Dall.)  354,  bk.  1  L.  ed.  173. 

§§  83-88.  In  New  York  the  rule  is  otherwise 

'  See :  Post,  §  1396.  under  the  Revised  Statutes. 

">  Western  TJnion  Tel.  Co.  v.  Fain,  See  :  People  v.   Reed,  11  Wend. 

53Ga,20;  (N.Y.)  151,  157 ; 

Knight  V.   Indiana  Coal  &  Iron  People  v.  Van  Nostrand,  9  Wend. 

Co.,  47  Ind.  105;    s.c.  17  Am.  (N.  Y.)  50. 

Rep.  692  ; 
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may  maintain  an  action  of  forcible  entry  and  detainer 
where  forcibly  dispossessed.^  Another  incident  of  an 
estate  at  will  is  its  convertibility,  by  payment  of  rent, 
into  an  estate  from  year  to  year  ;  ^  because,  as  Chief 
Justice  Tindal  has  said,  if  a  party,  having  entered  as  a 
tenant  at  will,  pays,  or  promises  to  pay,  a  rent  certain,  or 
settles  it  in  an  account,  a  new  agreement  may  be  pre- 
sumed.^ It  seems,  however,  that  to  convert  a  tenancy 
at  will  into  a  tenancy  from  year  to  year  by  the  pay- 
ment of  rent,  it  must  be  paid  with  reference  to  a 
yearly  tenancy  ;  for,  as  Baron  Parke  observes  in 
Braythwayte  v.  Hitchcock,''  although  the  law  is  clearly 


Jones  V.  Shay,  50  Cal.  508. 
'  See  :    Hammon.   v.   Douglas,    50 
Mo.  434,  437  ; 

Duke  V.  Harper,  6  Yerg.  (Tenn.) 
280 ;  s.c.  37  Am.  Dec.  463  ; 

Silsby  V.  Allen,  43  Vt.  177  ; 

Barlow  v.  Wainwright,  23  Vt. 
88  ;  8.0.  52  Am.  Deo.  79  ; 

Saunders  v.  Musgrove,  6  Barn.  & 
C.  524-;  s.o.  13  Eng.  C.  L.  340  ; 

Clayton  v.  Blakey,  8  Durnf.  &  E. 
(8  T.  R.)  3  ;  s.c.  4  Rev.  Rep. 
575  • 

Doe  d.'  Collins  v.  Weller,  7  Durnf. 
&  E.  (7  T.  R.)  478  ;  s.c.  4  Rev. 
Rep.  496,  498  ; 

Roe  d.  Jordan  v.  Ward,  1  H.  Bl. 
98  ;  s.o.  2  Rev.  Rep.  738  ; 

Roe  V.  Rees,  3  W.  Bl.  1171 ; 

Kelly  V.  Patterson,  L.  R.  9  C.  P. 
681,  684;  s.o.  43  L.  J.  C.  P. 
330  ;  30  L.  T.  843  ; 

Mann  v.  Lovejoy,  1  Ry.  &  Moo. 
Zm  :  s.o.  31  Eng.  C.  L.  765. 

A  lease  at  will  arising  from  non- 
compliance witli  the  statute  of 
frauds  may  be  expanded  by  tlie 
acts  of  the  parties  into  one 
from  month  to  month,  or  year 
to  year,  their  acts  being  con- 
strued just  as  if  no  oral  lease 
liad  existed. 

Lock  wood  V.  Lockwood,  32  Conn. 
435; 

Nash  V.  Berkmoir,  83  Ind.  536  ; 

Ridgley  v.  Stillwell,  35  Mo.  570  ; 

Drake  v.  Newton,  23  N.  J.  L.  (3 
Zab.)  Ill  ; 

Reeder  v.  Sayre,  70  N.  Y.  180  ; 

People  V.  Rickert,  8  Cow.  (N.  Y.) 
336,  227 ; 

Craske  v.  Christian  Union,  17 
Hun  (N.  Y.)  319  ; 


Grant  v.  Ramsey,  7  Ohio  St.  157  ; 

McDowell  V.  Simpson,  3  Watts 
(Pa.)  129,  135 ; 

Thurber  v.  Dwyer,  10  R.  I.  355  ; 

Koplitz  V.  Gustavus,  48  Wis.  48  ; 
s.c.  3  N.  W.  Rep.  754. 

In  most  of  those  states,  however, 
where  there  is  no  exception,  it 
is  held  that  such  a  lease  at  will 
cannot  be  thus  expanded. 

Davis  V.  Thompson,  13  Me.  214 ; 

Kelly  V.  Waite,  53  Mass.  (12  Met.) 
300; 

Hollis  V.  Pool,  44  Mass.  (3  Met.) 
350; 

Ellis  V.  Paige,  18  Mass.  (1  Pick.) 
45; 

Whitney  v.  Swett,  22  N.  H.  10. 

Vermont  doctrine — Barlow  v.  Wain- 
wright. — There  seems  no  sound 
reason  for  such  decision,  and 
in  Vermont,  where  such  a 
statute  exists,  the  courts  have 
adopted  the  general  rule  ;  (Bar- 
low V.  Wainwright,  23  Vt. 
88).  The  court  remark  :  "  The 
words  of  the  statute  are  satis- 
fied by  holding  that  the  estate 
created  in  the  present  case  was 
in  the  first  instance  an  estate 
at  will,  and  only  an  estate  at 
will,  and  yet  that  it  inured  like 
other  estates  at  will  and  had 
the  incidents  common  to  an 
estate  at  will,  one  of  which  is 
its  convertibility  into  a  holding 
from  year  to  year  by  the  pay- 
ment of  rent." 
'  See :   Cox  v.  Bent,  5  Bing.  185  ; 

s.c.  15  Eng.  C.  L.  533. 
^  10  Mees.  &  W.  494;  s.c.  6  Jur. 
976. 


Chap.  XXI.  §  1387.]    REASON  FOR  THE  RULE. 


1265 


settled  that  where  there  has  been  an  agreement 
for  a  lease,  and  the  occupation  without  payment  of 
rent,  the  occupier  is  a  mere  tenant  at  will,  yet  it  has  been 
held  that  if  he  subsequently  pays  rent  under  that  agree- 
ment he  thereby  becomes  a  tenant  from  year  to  year. 
The  payment  of  rent,  indeed,  must  be  understood  to  mean 
payment  with  reference  to  a  yearly  holding  ;  for  in 
Eichardson  v.  Langridge,^  a  party  who  had  paid  rent 
under  an  agreement  of  this  description,  but  had  not  paid 
it  with  reference  to  a  year,  or  any  aliquot  part  of  a  year, 
was  held,  nevertheless,  to  be  a  tenant  at  will  only.^ 
The  reason  for  this  is  the  payment  of  rent  by  the  occu- 
pier with  reference  to  a  yearly  holding,  and  the  receipt 
of  it  by  the  landlord  is  evidence  of  the  intention  of  the 
parties  that  a  yearly  tenancy  should  be  created.^  But  it 
is  evidence  only,*  and  in  the  absence  of  other  circum- 
stances, showing  a  contrary  intention,  is  deemed  conclu- 
sive ;  *  yet  where  it  appears  the  parties  do  not  intend  it 
to  have  that  effect,  the  tenancy  at  will  remains  unaf- 
fected.6 


'  4  Taunt.  128  ;  s.c.  13  Rev.  Rep. 
570. 

"  In  Whitney  v.  Swett,  23  N.  H. 
10,  it  is  said  that  proof  of  ten- 
ancy by  yearly  receipts  for  rent 
shows  but  a  lease  at  will. 

'  Doe  d.  Hull  I'.  Wood,  14  Mees.  & 
W.  682,  687 ;  s.c.  15  L.  J.  Ex. 
41 ;  9  Jur.  .1060. 

*  Doe  d.  Lord  v.  Crago,  6  Man.  Gr. 
&  S.  (6  C.  B.)  90  :  s.c.  60  Eng. 
C.  L.  89. 

"  Bishop  V.  Howard,  2  Barn.  &  C. 
100 ;  S.C.  9  Eng.  C.  L.  52. 

'  Tenancy  at  will  —  Mortgagor  and 
mortgagee — Intention  of  parties — 
Doe  d.  Bastow  v.  Cox. — Thus  in 
the  case  of  Doe  d.  Bastow  v. 
Cox,  11  Q.  B.  122  ;  s.c.  17  L.  J. 
Q.  B.  3,  where  ejectment  was 
brought  by  the  mortgagees 
against  the  defendant  mort- 
gagor, the  mortgage  deed  con- 
tained the  following  clause 
"  And  the  said  W.  Coy  hereby 
agrees  to  become  tenant  to  the 
said  B.  E.  &  M.  henceforth 
during  their  will  and  pleasure, 
at  and  after  the  rate  of  £25,  6s. 
per  year,  payable  quarterly,  on 
80 


the  18th  of  September,  18th  of 
December,  18th  of  March,  and 
18th  of  June."  Tie  defendant 
having  made  default  in  pay- 
ment of  the  installments  of  the 
mortgage  money  and  rent,  the 
lessors  distrained  for  four  quar- 
ters' rent  ;  afterwards  they 
gave  a  week's  notice  to  quit 
and  brought  ejectment.  It  was 
contended  on  behalf  of  the 
defendant  that  he  was,  under 
the  circumstances,  tenant  from 
year  to  year  ;  and  that  a  six 
months'  notice  was  requisite  ; 
the  learned  judge  (Mr.  Justice 
Coltman),  however,  decided 
that  the  defendant  continued 
tenant  at  will,  and  that  the 
notice  was  sufficient.  The 
Court  of  Queen's  Bench  were 
of  opinion  that  he  was  right, 
and  refused  a  mle  for  a  new 
trial. 
Same— Doe  d.  Dixie  v.  Davies.— So 
in  the  case  of  Doe  d.  Dixie  v. 
Davies.  7  Exch.  89  ;  s.c.  21  L. 
J.  Ex.  60,  a  tenancy  at  will  be- 
tween a  mortgagee  and  mort- 
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Sec.  1388.  Assignment  and  sub-leasing.— A  tenant  at  will, 
not  having  a  certain  and  indefeasible  estate/  has  noth- 
ing that  can  be  granted  to  a  third  person,^  because  the 
lessor  may  determine  the  estate  at  will,  and  put  him  out 
whenever  he  pleases  ;  but  a  tenant  at  will  is  presumed  to 
have  the  right  to  sublet,^  so  long  as  such  subletting  is 
not  inconsistent  with  his  tenure.*  If  inconsistent  it  deter- 
mines his  tenancy.^  One  of  the  intrinsic  qualities  of  an 
estate  at  will  is  that  it  is  personal,  and  cannot  pass  to  an 
assignee  ;  and  that,  by  an  alienation  in  fee  or  for  years, 
the  estate  at  will  is  ipso  facto  determined,  and  cannot 
subsist  longer.  This  is  a  limitation  of  the  estate  which 
is  incident  to  its  very  nature.  When,  therefore,  it  is 
determined  by  operation  of  law,  it  is  determined  by  its 
own  limitation,  without  notice.^  The  determination  of 
an  estate  at  will,  by  an  alienation  by  the  owner  of  the 
reversion,  is  one  of  the  legal  incidents  of  such  an  estate, 
to  which  the  right  of  the  lessee  therein  is  subject,  and  by 
which  it  may  be  as  effectually  terminated  as  by  notice  to 
quit,  given  according  to  the  requisitions  of  the  statute.^ 


gagor  was  also  held  to  exist 
notwithstanding  the  reserva- 
tion of  a  yearly  rent. 

See  :  The  Guardians  of  the  Wood- 
bridge  Union  v.  The  Guardians 
of  Colneis,  13  Ad.  &  El.  N.  S 
(13  Q.  B.)  269  ;  s.c.  66  Eng.  C 
L.  267 ; 

Doe  d.  Prior  v.  Ongley,  10  C.  B 
(J.  Scott)  25  ;  s.c.  70  Eng.  C.  L, 
35; 

Smith  V.  Widlake,  3  C.  P.  D.  10 
s.c.  30  Moak's  Eng.  Rep.  10  ; 

Pinhorn  v.  Souster,  8  Exoh.  763 
s.c.  23  L.  J.  Ex.  18; 

West  V.  Fritche,  3  Exch.  216 
s.c.  18  L.  J.  Ex.  50  ; 

In  re  Stroud,  8  Man.  Gr.  &  S.  (8 
C.  B.)  502  ;  s.c.  65  Eng.  C.  L. 
500. 
'  Whitmore  v.  Gibbs,  24  N.  H.  484  ; 

3  Bl.  Com.  145. 
s  Ellsworth  V.  Hale,  33  Ark.  633  ; 

Jackson  v.  Hughes,  1  Blackf. 
(Ind.)  431  ; 

Dingier  v.  Buffum,  57  Me.  381 ; 

Cunningham  w.Holton,  55  Me.  33  ; 

Reed  v.  Reed,  48  Me.  388  ; 

Littlei'.  Palister,  4  Me.  200  ; 

Cooper  V.  Adams,   60    Mass.    (6 


Cush.)  87 ; 
Austin  D.Thompson ,45  N.  H.113  ; 
Jackson  v.  Rogers,   1  John.  (N. 

Y.)  Cas.  33 ;  s.c.  2  Cai.  (N.  Y.) 

Cas.  814 ; 
MoCann  •;;.  Rathbone,  8  R.  I.  403; 
DoakY.  Donelson's Lessee,  2YeTg. 

(Tenn.)  249,  255 ;  s.c.  24  Am. 

Dec.  485 ; 
Pinhorn  v.  Souster,  8  Ex.  763 ; 

s.c.  23  L.  J.  Ex.  18  ; 
2  BL  Com.  145  ; 
4  Kent  Com.  (13th  ed.)  114. 
'  Goldsmith?;.  Wilson,  68  Iowa 685  ; 

s.c.  28  N.  W.  Rep.  16  ; 
Coburn  v.  Palmer,  62  Mass.   (G 

Cush.)  124 ; 
A.ustin  ■U.Thompson, 45  N.  H.  113. 
See  :  Rising  v.  Stannard,  17  Mass. 

282. 
"  Bennock  v.  Whipple,  12  Me.  346  ; 

s.c.  28  Am.  Dec.  186. 
5  Campbell   v.   Procter,    6    Me.   (6 

Greenl.)  12. 
«  Curtis  V.  Galvin,  83  Mass.  (1  Allen) 

215; 
Howard  v.  Merriam,  59  Mass.  (5 

Cush.)  563. 
Mcr'arland  v.  Chase,  73  Mass,  (7 

Gray)  463. 
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Sec.  1389.  Lessee's  right  to  emblements.— One  of  the 
incidents  of  a  tenancy  at  will  is  the  right  of  the  tenant 
to  crops  growing  on  the  land  when  he  takes  possession/ 
and  also  to  those  growing  upon  the  land  when  the  land- 
lord determines  the  estate  after  the  land  is  sown  ;  ^  but 
it  will  be  otherwise  where  the  tenant  determines  the 
estate  by  his  own  act  or  fault,  in  which  case  the  landlord 
takes  the  proceeds  of  the  land/  except  where  the  tenant 
severs  the  crop  before  he  determines  the  estate.*  Where 
a  householder  is  permitted  to  occupy,  rent  free,  he 
becomes  a  tenant  at  will,^  and  is  entitled  to  the  emble- 
ments ;  ^  and  where  a  lease  terminates  in  the  spring  of  the 
year,  in  case  the  farm  is  sold,  this  makes  the  occupier  a 
tenant  at  will,  and  entitled  to  the  crop  of  grain  sown  by 
him  in  the  fall.^  Where  one  is  let  into  possession  under 
a  parol  contract  of  purchase  he  becomes  a  tenant  at  will, 
so  far  as  relates  to  the  emblements  ;  *  but  if  he  makes 
default  in  his  contract  to  purchase,  or  commits  waste,  or 


1  Martin  v.  Knapp,   57  Iowa  S36  ; 
s.c.  10  N.  W.  Rep.  721  ; 

Dockham  v.  Parker,  9  Me.  (9 
Greenl.)  187  ;  s.c.  23  Am.  Deo. 
547. 

Widow's  right  to  emblements — Dock- 
ham  V.  Parker. — It  is  said  in 
Dockham  v.  Parker,  19  Me.  (9 
Greenl)  137;  s.c.  23  Am.  Dec. 
547,  that  where  the  widow  of 
the  tenant  remains  on  the  land 
in  such  a  case,  with  the  land- 
lord's consent,  as  his  tenant  at 
wiU,  after  her  husband's  death, 
she  is  the  legal  owner  of  aU  the 
produce  gathered  by  her  on  the 
farm,  and  is  not  bound  by  any 
contract  of  her  husband  as  to 
paying  the  rent  in  produce. 
'  Morgan  v.  Morgan,  65  Ga.  493  ; 

Simpkins  v.  Rogers,  15  111.  397 ; 

Reily  v.  Ringland,  44  Iowa  422  ; 

Reily  v.  Ringland,  80  Iowa  106  ; 

Brovm  v.  Thurston,  56  Me.  126 ; 
s.c.  96  Am.  Dec.  438 ; 

Sherburne  v.  Jones,  20  Me.  70 ; 

Davis  V.  Thompson,  13  Me.  309  ; 

Thomas  v.  Moody,  11  Me.  139  ; 

Bailey  v.  FiUebrown,  9  Me.  (9 
Greenl.)  13  ;  s.c.  28  Am.  Dec. 
529 ' 

King''!;.  Fowler,  31  Mass.  (14 
Pick.)  338  ; 


Harris  v.  Frink,  49  N.  Y.  24  ;  s.c. 

10  Am.  Rep.  318  ; 
Whitemarsh  v.  Cutting,  10  John. 

(N.  Y.)  360,  361  ; 
Henderson  v.  Cardwell,  9  Baxt. 
(Tenn.)  389,  391  ;  s.c.  40  Am. 
Rep.  93 ; 
Doe  d.  Price  v.  Price,  9  Bing.  356, 

858  ;  s.c.  28  Eng.  C.  L.  614  ; 
Leighton  v.  Theed,  1  Ld.  Raym. 

707; 
Kenna  v.  Nugent,  7  Ir.  R.  C.  L. 

464; 
1  Co.  Litt.  (19th  ed.)  55b. 
'  Carpenter  v.  Jones,  63  111.  517  ; 
Debow  V.  Colfax,  10  N.  J.  L.  (5 

Halst.)  128  ; 
Bulwer  v.  Bulwer,  3  Barn.  &  Aid. 

470; 
Moyle  V.  Ewer,  3  Bulst.  184 ; 
Gland's  Case,  5  Co.  116a. 
*  1  Gibson  Codex,  661. 
'  Rex  V.  CoUett,  1  Russ.  &  Ry.  C. 

C.  498. 
"  Harris  v.  Frink,  49  N.  Y.  24  ;  s.c. 
10  Am.  Rep.  318  ; 
Doe  d.   Price  v.  Price,  9  Bing. 
356,  357,  358  ;  s.c.  23  Eng.  C. 
L.  614. 
'  Pfanner  v.  Sturmer,  40  How;  (N. 

Y.)  Pr.  401. 
»  Harris  v.  Frink,  49  N.  Y.  24  ;  s.c. 
10  Am.  Rep.  318. 
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in  any  other  manner  terminates  the  tenancy  by  his  own 
wrongful  act,  he  becomes  a  trespasser  and  will  forfeit 
his  right  to  emblements.-^ 

8eo.  1390.  Lessee's  right  to  estovers.— A  tenant  at  will, 
like  a  tenant  for  years,  ^  is  entitled  to  take  estovers,  pro- 
vided only  they  be  reasonable  in  amount.^ 

Sec.  1391.  Lessee  estopped  to  deny  lessor's  title.— A  ten- 
ant at  will,  like  a  tenant  for  years,  will  not  be  heard  to 
dispute  the  title  of  the  party  under  whom  he  entered.* 

Sec.  1392.  Improvements  by  lessee— Ifo  right  in.— A  ten- 
ant at  will,  unlike  a  tenant  for  years,  ^  has  no  equity  in 
or  for  improvements  made  without  consent,^  and  any 
money  expended  in  improvement  of  the  premises  does 
not  give  him  a  term  to  hold  until  he  is  indemnified ; ' 
consequently  an  estate  at  will  cannot  be  converted  into  a 
freehold  estate  by  making  improvements,  nor  become 
thereby  subject  to  fee-farm  rent.^ 

Sec.  1393.  ingress  and  egress — To  remove  crops,  etc. — 
Where  the  landlord  determines  a  tenancy  at  will,  the 
tenant  will  have  a  right  to  ingress  and  egress  for  a  rea- 
sonable time  thereafter  to  remove  his  family,  the  crops 
on  the  premises,  and  personal  property  belonging  to 
him  ;  ^  and  this  is  true  whether  the  estate  was  created  by 

'  Harris  v.  Frink,  49  N.  Y.  24  ;  s.c.  (N.  Y.)  418. 

10  Am.  Rep.  318  ;  ^^  See  :  Ante,  §  1316. 

1  Co.  Litt.  (19th  ed.)  55b.  «  Ham  v.  Kendall,  111  Mass.  S97 ; 

«  See  :  Ante,  §  1353.  State  v.  Elliot,  11  N.  H.  504 ; 

•  Davis  V.  Thompson,  13  Me.  209  ;  Pomeroy  ■;;.  Lambeth,  1  Ired.  (N. 

Chandler  v.  Thurston,  27  Mass.  C.)  Eq.  65  ;  s.c.  36  Am.  Dec. 

(10  Pick.)  205,  209.  83  ; 

*  Harris  v.  Frink,  49  N.  Y.  24 ;  s.c.        WUkins  v.   Irvine,   33  Ohio  St. 

10  Am.  Rep.  318  ;  138  ; 

Doolittle  V.  Eddy,  7  Barb.  (N.  Y.)  State  v.  McMinnville  &  M.  R.  Co., 

74 ;  6  Lea  (Tenn.)  369,  378  ; 

Cooper  V.  Stower,  9  John.  (N.  Y.)  Power  v.  Dennison,  30  Vt.  752. 

831  ;  See  :  Whitaker  v.  Cawthorne,  3 

Smith  V.  Stewart,  6  John.  (N.  Y.)  Dev.  (N.  C.)  L.  389. 

46,  49  ;  s.c.  5  Am.  Dec.  186  ;  '  Richardson  v.  Langridge,  4  Taimt. 

Jackson  ex  d.  Smith  v.  Stewart,  138 ;  s.c.  13  Rev.  Rep.  570. 

6  John.  (N.  Y.)  34 ;      '  «  Van  Blarcom  v.  Kip,  26  N.  J.  L. 

Leonard  v.  Pitney,  5  Wend.  (N.  (3  Dutch.)  357. 

Y.)  30  ;  '  Sirapkins  v.  Rogers,  15  III.  397  ; 

Whiteside  v.  Jackson,  1  Wend.  Moore  v.  Boyd,  24  Me.  243  ; 
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express  contract  or  arises  from  a  letting  into  possession 
under  a  contract  to  purchase  and  a  breach  thereof.* 

Sec.  1394.  Notice  to  quit— Reasonable  time  to  remove. — 
In  the  absence  of  statutory  provision,  a  tenant,  in  a  strict 
tenancy  at  will,  in  the  primary  sense  of  that  tenancy,  is 
not  entitled  to  notice  to  quit,^  a  mere  demand  of  posses- 


Folsom  V.  Moore,  19  Me.  353  ; 
Currier  v.  Earl,  13  Me.  316  ; 
Davis  V.  Thompson,  13  Me.  309 ; 
Thomas  v.  Moody,  11  Me.  139  ; 
Howard  i\  Merriam,  59  Mass.  (5 

Cush.)  563,  567  ; 
Ellis  V.  Paige,  18  Mass.  (1  Pick.) 

43,  49 ; 
Davis  V.  Brocklebank,  9  N.  H. 

73; 
Henderson  v.  Cardwell,  9  Baxt. 

(Tenn.)  389,  391  ;  s.c.  40  Am. 

Rep.  93  ; 
Rich  V.  Bolton,  46  Vt.  84 ;  s.c.  14 

Am.  Rep.  615  ; 
Sheldon  v.  Davey,  43  Vt.  637. 
See  :  Post,  §  1394. 
•  See  :  Harris  v.  Frink,  49  N.  Y. 

34 ;  s.c.  10  Am.  Rep.  318  ; 
Lowry  v.  Tew,  3  Barb.  (N.  Y.) 

Ch.  407,  414  ;  s.c.  5  Wend.  (N. 

Y.)  39 ; 
Doe  ex  d.  Carson  v.  Baker,  4  Dev. 

(N.  C.)  L.  330  ; 
Manchester  v.  Doddridge,  3  Ired. 

(N.  C.)  L.  360  ; 
Love  V.  Edmonston,  1  Ired.  (N. 

C.)  L.  153  ; 
Jones  V.  Jones,  3  Rich.  (S.  C.)  L. 

543. 
"Duncan  v.   Potts,  5  Stew.   &  P. 

(Ala.)  83  ;  s.c.  34  Am.  Dec.  766  ; 
Dunne  v.  Trustees  of  Schools,  39 

lU.  578 ; 
Esty  V.  Baker,  50  Me.  335  :  s.c. 

79  Am.  Dec.  616 ; 
Withers  v.  Larrabee,  48  Me.  570  ; 
Currier  v.  Earl,  13  Me.  316  ; 
Davis  V.  Thompson,  13  Me.  309  ; 
Lyon  V.  Cunningham,  130  Mass. 

533,  543 ; 
Hilsendegen  v.  Scheick,  55  Mich. 

468  ;  s.c.  31  N.  W.  Rep.  '894 ; 
Jackson  v.  Bradt,  3  Cai.  (N.  Y.) 

169; 
Jackson  v.  Aldrich,  13  John.  (N. 

Y.)  106  ; 
Jackson  v.  Wilsey,  9  John.  (N. 


Y.)  367 ; 

Kitchen  v.  Pridgen,  3  Jones  (N. 
C.)  L.  49  ;  s.c.  64  Am.  Deo.  593  ; 

Hudson  V.  Wheeler,  34  Tex.  356  ; 

Rich  V.  Bolton,  46  Vt.  84 ;  s.c.  14 
Am.  Rep.  615  ; 

Chamberlin  v.  Donahue,  45  Vt. 
50; 

Sheldon  v.  Davey,  43  Vt.  637  ; 

Harrison  v.  Middleton,  11  Gratt. 
(Va.)  537 ; 

Doe  d.  Tilt  v.  Stratton,  4  Bing. 
446  ;  S.C.  13  Eng.  C.  L.  581  ; 

Doe  d.  Knight  v.  Quigley,  2 
Camp.  505  ;  s.c.  11  Rev.  Rep. 
780; 

Right  d.  Lewis  v.  Beard,  13  East 
310; 

Doe  d.  Hollingsworth  v.  Stennett, 
3  Esp.  717  ;  *  s.c.  5  Rev.  Rep. 
769. 

A  contrary  rule  prevails  in  some 
states. — There  are  several  re- 
ported cases  which  maintain 
that  a  tenant  at  vpill  is  even 
better  entitled  to  six  months' 
notice  to  quit  than  other  ten- 
ants. 

Ellis  V.  Page,  18  Mass.  (1  Pick.) 
43  ;  s.c.  19  Mass.  (3  Pick.)  71 ; 

Jackson  ex.  d.  Locksell  v. 
Wheeler,  6  John.  (N.  Y.)  373  ; 

Jackson  ex  d.  Benton  v.  Laugh- 
head,  3  John.  (N.  Y.)  75  ; 

Jackson  ex  d.  Livingston  v. 
Bryan,  1  John.  (N.  Y.)  383  ; 

Parker  v.  Constable,  3  Wils.  25. 

Notice  to  quit — Massachusetts  doc- 
trine— Ellis  V.  Page— Cases  dis- 
cussed.— In  Ellis  V.  Paige,  18 
Mass.  (1  Pick.)  43,  Putnam,  J., 
speaking  for  the  court  says, 
that  the  occupant  for  an  indefi- 
nite time,  with  the  consent  of 
the  owner,  is  entitled  to  six 
months'  notice  to  quit,  and  cites 
many  authorities.  Of  these 
cases,   those  from  Keilw.  65; 


»  See :  Ante  (*)  loot-note,  p.  257. 
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sion  being  sufficient ;  ^  nor  is  a  tenant  whose  term  is  to 
end  at  a  certain  time  entitled  to  notice  to  quit,  because 
in  that  case  both  parties  are  apprised  of  their  rights  and 


Brook's  Abr.  53  ;  Viner's  Abr. 
Est.  B.  3  ;  Com.  Dig.  Estates,  x. 
9  ;  and  Lay  ton  v.  Field,  3  Salk. 
3S2,  were  each  determinations 
in  regard  to  well-defined  tenan- 
cies from  year  to  year.  Those 
from  Keilw.  163  ;  Year  Books, 
35  X.  6,  24,  1348  ;  14  &  16  x.  8, 
13  ;  and  from  10  Vin.  Abr.  406, 
were  upon  the  question  of  the 
right  of  the  tenant  to  the  em- 
blements. 

Rising  V.  Stannard,  17  Mass.  282  ; 

Timmins  v.  Rawlinson,  3  Burr. 
1603  ;  s.c.  1  W.  Bl.  533  ; 

"Doe  ex  d.  Martin  v.  Watts,  7 
Durnf.  &  E.  (7  T.  R.)  83  ;  s.c. 
4  Rev.  Rep.  387  ; 

Doe  ex  d.  Regge  v.  Bell,  5  Durnf. 
&  E.  (5  T.  R.)  471  ;  s.c.  S  Rev. 
Rep.  643 ; 

Doe  d.  Shore  v.  Porter,  3  Dumf. 
&  E.  (3  T.  R.)  13  ; 

Right  d.  Flower  v.  Darby,  1 
Durnf.  &  E.  (1  T.  R.)  159,  163; 
s.c.  1  Rev.  Rep.  169. 

These  cases  will  be  found  on  ex- 
amination to  be,  all  of  them, 
cases  where  annual  rent  was 
reserved.  '  And  most  of  the 
cases  cited  in  which  Putnam, 
J.,  gave  the  opinion,  supra, 
arose  under  the  statute  of 
frauds,  which  declares  certain 
parol  leases  to  be,  in  effect, 
leases  at  will  only. 

These  must  be  regarded,  how- 
ever, as  tenancies  at  will  from 
year  to  year,  and  not  as  the 
strict  tenancy  at  will,  as  we 
understand  it  at  the  present 
time.  In  Ellis  v.  Paige,  supra, 
the  Supreme  Court  of  Massa- 
chusetts decided,  but  not  by 
an  unanimous  opinion,  that  a 
strict  tenant  at  will  was  not 
entitled  to  notice  to  quit.  But 
in  the  subsequent  case  of  Coffin 
V.  Lunt,  19  Mass.  (3  Pick.)  70, 
71,  in  the  same  court,  Parker, 
C.  J.,  spoke  of  the  necessity 
of  notice  in  such  cases  as  being 
still  an  open  and  unsettled  ques- 
tion. In  this  state  of  the  ]nat- 
ter,  the  legislature  stepped  in 


and  put  an  end  to  the  contro- 
versy by  providing  that  a 
notice  should  be  required.  This 
case  of  Ellis  v.  Paige  has,  how- 
ever, been  generally  regarded 
as  laying  down  the  correct  rule 
in  such  cases. 

See  :  Esty  v.  Baker,  50  Me.  325  ; 
s.c.  79  Am.  Dec.  616  ; 

Withers  v.  Larrabee,  48  Me.  578  j 

Gordon  v.  Oilman,  48  Me.  473 ; 

Moore  v.  Boyd,  24  Me.  343  ; 

Davis  V.  Thompson,  13  Me.  209, 
214; 

Cun-ier  v.  Perley,  24  N.  H.  319, 
228; 

Jackson  ex  d.  Van  Allen  v. 
Rogers,  2  Cai.  (N.  Y.)  Cas.  314  ; 
s.c.  1  John.  (N.  Y.)  Cas.  33 ; 

Jackson  ex  d.  Van  Denburg  v. 
Bradt,  2  Cai.  (N.  Y.)  169 ; 

Jackson  ex  d.  Van  Cortlandt  v. 
Parkhurst,  5  John  (N.  Y.)  138 ; 

Rich  V.  Bolton,  46  Vt.  84,  87; 
S.C.  64  Am.  Dec.  593. 

The  English  rule  seems  to  be  well 
established,  that  in  tenancies 
at  will,  which  are  so  in  fact, 
and  not  in  name  merely,  as 
declared  by  the  statute,  six 
months'  notice  to  quit  is  not 
required. 

Doe  ex  d.  Knight  v.  Quigley,  3 
Camp.  505 ;  s.c.  11  Rev.  Rep. 
780; 

Right  d.  Lewis  v.  Beard,  13  East 
210  ; 

Doe  d.  HoUingsworth  v.  Sten- 
nett,  2  Esp.  717,  719;*  s.c.  5 
Rev.  Rep.  769. 

But  in  all  cases  of  this  kind  there 
must  be  such  notice  as  deter- 
mines the  will  of  the  landlord, 
and  a  reasonable  notice ;  and, 
where  emblements  are  in  ques- 
tion, such  notice  as  shall  pro- 
tect the  tenant  in  his  right. 

1  Smith's  Lead.  Cas.  76. 
1  Lamed  v.  Hudson,  60  N.  Y.  105  : 

Jackson  v.  French,  3  Wend.  (N. 
Y.)  337  ;  s.c.  20  Am.  Dec.  699  ; 

Rich  V.  Bolton,  46  Vt.  84  ;  s.c.  14 
Am.  Rep.  615. 

See  :  Shorey  v.  Farrell,  114  Mass. 
441  ; 


*  See:  Ante  (*)  footnote,  p.  257. 
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duties  ;  ^  but  after  the  determination  of  a  tenancy  at  will, 
by  the  lessor,  the  lessee  will  have  a  reasonable  time  for 
the  purpose  of  removing  his  family  and  property.^ 
Tenancy  under  an  agreement  for  a  lease  may  be  deter- 
mined by  the  tenant  without  notice,  upon  non-perform- 
ance of  the  agreement  by  the  lessor.^  At  common  law 
a  purchaser  in  possession  under  a  contract  for  a  deed  is 
not  entitled  to  notice  to  quit,  where  he  makes  default  in  his 
contract  ;  *  he  is  liable  to  be  turned  out  as  a  trespasser,  and 
to  be  held  in  damages  for  mesne  profits.^    While  a  ten- 


Coffin  V.  Lunt,  19  Mass.  (3  Pick.) 

70. 
'  Duncan  v.  Potts,  5  Stew.   &  P. 

(Ala.)  83  ;  s.c.  24  Am.  Deo.  766; 
Alcorn  v.  Morgan,  77  Ind.  184 ; 
McClure  v.  McClure,  74  Ind.  108  : 
Hamit  r.  Lawrence,  3  A.  K.  Marsh. 

(Kv.)  366,  388  ; 
Young  V.  Smith,  38  Mo.  65  ; 
Steffens  v.  Earl,  40  N.  J.  L.  (11 

Vr.)  133 ; 
Decker  v.  Adams,  13  N.  J.  L.  (7 

Halst.)  99  ; 
Jackson  ex  d.  Van  Cortlandt  v. 

Parkhurst,  5  John.  (N.  Y.)  138; 
Allen  V.  Jaynish,  31  Wend.  (N. 

Y.)  638  ; 
Stedman  v.  Mcintosh,  4  Ired.  (N. 

C.)  L.  391  ;  s.c.  43  Am.   Dec. 

133; 
Boggs  V.  Black,  1  Binn.  (Pa.)  333, 

335; 
Lesley    v.    Randolph,    4    Eawle 

(Pa.)  133,  136 ; 
Logan  V.  Herron,  8  Serg.  &  R. 

(Pa.)  460  ; 
Bedford  v.  M'Elherron,  3  Serg.  & 

R.  (Pa.)  49. 
The  lessor  may  enter  on  the  lessee 

when  the  term  expires,  with- 
out further  notice.     Except  for 

the  purpose  of  notice  to  quit, 

tenancies    at  will    seem  even 

still  to    retain    their    original 

character. 
See  :  Jackson  ex  d.  Van  Denburg 

V.  Bradt,  3  Cai.  (N.  Y.)  169  ; 
Nichols  V.  Williams,  8  Cow.  (N. 

Y.)  13. 
2  Frisbie  v.  Price,  37  Cal.  353,  357  : 
Blum  V.  Robertson,  34  Cal.  137, 

145  ; 
Moore  v.  Boyd,  34  Me.  343  ; 
Currier  v.  Earl,  13  Me.  316  ; 
Ellis  V.  Paige,  18  Mass.  (1  Pick.) 


N. 

J.   L. 

(1 

J. 

L.  (3  J. 

,  S. 

N. 

J.   L. 

(1 

ev. 

&B. 

(N. 

43; 
Davis  V.  Bracklebank,  9  N.  H.  73  ; 
Den  V.  Lloyd,  31  N.  J.  L.  (3  Vr.) 

395; 
Van  Blarcom  v.  Kip,  36  N.  J.  L. 

(3  Dutch.)  363  ; 
Den  V.   Wade,   30 

Spen.)  391 ; 
Den  V.  Drake,  14  N. 

Gr.)  533 ; 
Don  V.   Mackey,  3 

PRnn.)  430 ; 
Walton  V.  File,  1  Di 

C.)  L.  567  ; 
Rich  V.  Bolton,  46  Vt.  84  ;  s.c.  14 

Am.  Rep.  615  ; 
Sheldonv.  Davey,  43  Vt.  637. 
See  :  Ante,  §  1393. 
Reasonable  time  to   remove  family, 
etc. — The  question  as  to  what 
is  a  reasonable  time  is  a  ques- 
tion of  law. 
Howard  v.  Merriam,  59  Mass.  (5 
Cush.)  563,  567. 
'  Lyon  V.  Cunningham,  136  Mass. 

533,  543. 
*  Currier  v.  Earl,  13  Me.  314 ; 
Harris  v.  Frink,  49  N.  Y.  24  ;  s.c. 

10  Am.  Rep.  318  ; 
Post  r.  Post,  14  Barb.  (N.  Y.)  353: 
Jackson  v.  Bradt,  3  Cai.  (N.  Y.) 

169; 
Jackson  v.  Miller,  7  Cow.  (N.  Y.) 

747; 
Jackson  v.    Bi-yan,  1  John.   (N. 

Y.)  333  ; 
Doe  ex  d.  Cassen  v.  Baker,  4  Dev. 

(N.  C.)  L.  330  ; 
Doe  d.   HoUingsworth    v.   Sten- 
nett,  3  Esp.  717,  719;*  s.c.   5 
Rev.  Rep.  769. 
»  Glascock  V.  Robards,  14  Mo.  350  ; 
s.c.  55  Am.  Deo.  108  ; 
Smith  V.   Stewart,   6  John.   (N. 
Y.)  46. 


*  See ;  Ante  (*)  lootnote,  p.  257. 
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ant  at  will,  by  entry  under  a  contract  to  purchase,  is  not 
entitled  to  notice  to  quit  at  a  future  time  ;  yet,  unless  he 
does  some  wrongful  act  to  terminate  the  tenancy,  he  can- 
not be  treated  as  a  trespasser  or  sued  in  ejectment,  with- 
out a  demand  of  possession.^  If  he  makes  default  in  his 
contract  of  purchase,  or  commits  waste,  or  in  any  other 
manner  terminates  the  tenancy  by  his  own  wrongful 
act,  he  becomes  a  trespasser,  and  may  be  sued  as  such  or 
in  ejectment,  and  he  cannot  dispute  the  title  of  the  party 
under  whom  he  entered.^  A  vendor  retaining  posses- 
sion, though  a  tenant  at  will,  or  by  sufferance,  for  some 
purposes,  cannot  be  dispossessed  under  a  landlord  and 
tenant  act  ;  ^  but  after  notice  to  quit,  the  grantee  may 
elect  to  treat  the  grantor,  if  in  possession,  as  holding  by 
wrongful  act,  and  not  as  a  tenant.*  Whether  or  not  an 
agent,  employe,  or  servant,  who  has  had  given  to  him, 
as  an  incident  to  his  employment,  the  right  to  occupy  a 
tenement  upon  the  premises  of  his  employer,  is  entitled  to 
notice  to  quit  upon  the  termination  of  the  employment, 
is  a  question  not  entirely  free  from  doubt  and  difficulty. 
Lord  Mansfield  says,  in  King  v.  Stock,^  that  "many 
servants  have  houses  given  them  to  live  in,  as  por- 
ters at  Park  gates.  If  a  master  turns  away  his  servant, 
does  it  follow  that  he  cannot  evict  him  until  the  end  of 
the  year  ? "  He  thought  not.  In  McGee  v.  Gibbon,^ 
where  a  farmer  employed  a  laborer  for  a  year  at  a  stipu- 
lated price,  and  agreed  to  furnish  him  a  house  at  so  much 
per  month,  it  was  held  that  his  tenancy  was  nothing 
more  than  a  tenancy  at  will,  and  that  he  was  not  entitled 
to  any  notice  to  quit.      In  McQuade  v.  Emmons,'''  a  work- 


'  Doe  d.  Hatt  v.  Miller,  5  Carr.  &  Jackson  ex  d.  Smith  v.  Stewart, 

P.  595  ;  s.c.  24  Eng.  C.  L.  725  ;  6  John.  (N.  Y.)  34  ; 

Right  d.  Lewis  v.  Beard,  13  East  Leonard  v.  Pitney,  5  Wend.  (N 

210  ;  Y.)  30  ; 

Doe  ex  d.   Tomes  ti.   Chamber-  Whiteside  v.  Jacljson,   1  Wend 

laine,  5  Mees.  &  W.  14.  (N.  Y.)  418. 

»  Harris  v.  Frink,  49  N.  Y.  24  ;  s.c.  See  :  Ante,  §  1391. 

10  Am.  Rep.  318  ;  '  McComb    v.   Wallace,   66    N.   C. 

Doolittle  V.   Eddy,   7  Barb.   (N.  481. 

Y.)  74 ;  '  Larrabee  v.  Lambert,  34  Me.  79. 

Cooper   V.    Stower,   9  John.  (N.  ^  3  Taunt.  339  ;  s.c.  3  Leach  1015  • 

Y.)33l;  11  Rev.  Rep.  605. 

Smith  V.   Stewart,   6  John.   (N.  « 1  B.  Mon.  (Ky.)  105. 

Y.)  46,  49  ;  '38  N.  J.  L.  (9  Vr.)  397,  398. 
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man  was  employed  by  the  month,  and  had  the  use  of  a 
house  for  himself  and  his  family  as  a  part  of  his  compen- 
sation, and  the  court  held  that  the  relation  was  simply 
that  of  master  and  servant,  and  that  notice  to  quit 
was  not  necessary.  1  The  true  rule  is  thought  to  he 
that  where  the  occupancy  of  a  house  by  a  servant 
is  connected  with  the  service,  that  is,  is  required  by 
the  employer  for  the  necessary  or  better  performance 
of  the  service,  the  occupancy  is  as  a  servant  and 
not  as  a  tenant,  the  possession  remaining  that  of  the 
master  ;  but  that  where  the  nature  of  the  holding  is  ex- 
clusive and  independent  of,  and  in  no  way  connected 
with,  the  service  rendered,  that  the  relation  will  be  not 
that  of  master  and  servant,  but  of  landlord  and  tenant.^ 
A  tenant  at  will  is  entitled  to  a  reasonable  notice  to 
quit,  however,  in  all  those  tenancies  at  will  which  are 
susceptible  of  a  construction  that  will  place  them  on  a 
footing  with  tenancies  from  year  to  year.^  A  notice 
of  two  days  has  been  held  to  be  sufficient  where  the  les- 
see makes  peaceable  entry  ;  *  but  even  in  such  case  the 
tenancy  may  be  terminated  by  an  agreement  waiving 
the    right   to    notice,^  or   by  a  waiver  of   a  defective 

'  See  :  Morris  Canal  Co.  v.  Mitchell,  King  v.  Minister,  3  Maule  &  S. 

31  N.  J.  U  (3  Vr.)  99,  100.  376. 

2  Ken-ians  v.  People,  60  N.  Y.  331.  ^  ciark  v.  Wheelock,  99  Mass.  14  ; 

Distinction  between  occupancy  as  a  Mizner  v.  Munroe,  76  Mass.   (10 

servant  and  as    a  tenant. — Tliis  Gray)  390  ; 

question    has    often    risen    in  Furlong  v.   Leary,  63  Mass.    (8 

England,  principally  under  the  Cush.)  409  ; 

poor  laws,  to  determine  what  Jackson  v.  Rogers,  1  John.  Cas. 

occupation  would  confer  a  set-  (N.  Y.)  33,43;  s.c.  2  Cai.  (N. 

tlement,  the  courts  recognizing  Y.)  Cas.  314. 

as    controlling  the  distinction  Compare:   Jackson  ■;;.   Ellis,    13 

ahove  pointed  out  between  the  John.  (N.  Y.)  118  ; 

occupancy  as  a  tenant  or  as  a  Jackson  ex  d.  Viely  v.  Cuerden, 

servant.  3  John.  Cas.  (N.  Y.)  353. 

Rex  V.  Cheshum,  1  Barn.  &  Aid.  *  Arnold  v.  Nash,  136  Mass.  397. 

473  ;  '  Rollins  v.  Moody,  73  Me.  135  ; 

King  V.  Langriville,  10  Barn.  &  Thomas  v.  S.  Co.,  71  Me.  548  ; 

C.  899  ;  s.c.  '31  Eng.  C.  L.  375  ;  Forbes  v.  Smiley,  56  Me.  174 ; 

King  V.  Inhabitants  Bosworth,  2  Davis  v.  Murphy,  126  Mass.  143  ; 

Barn.  &  C.  755 ;  s.c.  9  Eng.  C.  Parson  v.   Goodale,  90  Mass.   (8 

L.  339  ;  Allen)  303  ; 

King  V.  Milkridge,  1  Durnf.   &  Cooper  v.    Adams,   60  Mass.   (6 

E.  (1  T.  R.)  598  ;  Cush.)  87  ; 

Hughes  V.  Chatham,  5  Mad.   &  Moody  v.  Seaman,  46  Mich.    (4  ; 

Geld.   54  ;  s.c.  13  L.  J.  C.   P.  s.c.  8  N.  W.  Rep.  711  ; 

44  .  Currier  v.  Perley,  34  N.  H.   219, 


King  V.  Kelstem,  5  Maule  &  S. 
186; 


338. 
See:  Goodenow  v.  Allen,68  Me.308. 
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notice.^  This  is  now  a  matter  of  statutory  regulation 
in  this  country,  and  statutes  have  been  passed  in  various 
of  the  states  requiring  a  previous  notice  to  quit  in  order 
to  terminate  an  estate  at  will.^ 

Where  a  tenant  at  will  is  entitled  to  a  statutory  notice 
to  quit  he  has  the  rights  of  a  lessee  for  a  term  until  the 
expiration  of  the  time  allowed  by  law  ;  ^  and,  if  evicted  by 
his  landlord  without  notice,  may  recover  damages  until 
the  time  when  the  tenancy  at  will  might  have  been  ter- 


'  Boynton    v.   Bodwell,   113    Mass. 

531. 
Waiver  of  notice  to  qxiit. — The  rule 

requiring  notice  to  quit  to  be 

served  on  the  tenant,  being  for 

his  benefit,  he  may  waive  it  by 

express  agreement,  or  by  his 

subsequent  conduct. 
See  :    Hutcliinson  v.   Potter,   11 

Pa.  St.  472  ; 
Lucas   V.   Brooks,   85  IT.   S.    (18 

WaU.)  436,  455  ;  bk.  21  L.  ed. 

779. 
^  See  :  Anderson  v.  Taylor,  56  Cal. 

131  ;  S.C.  88  Am.  Rep.  5S  ; 
King  V.  Connolly,  51  Cal.  181  ; 
Western  Union  Tel.  Co.  v.  JTain, 

52  Ga.  20  ; 
Munson    v.   Plummer,   59    Iowa 

130  ;  s.c.  12  N.  W.  Rep.  806  ; 
Wilson  V.  Prescott,  62  Me.  115  ; 
Cunningham  v.  Horton,  57  Me. 

420  ; 
AVithers  v.  Larrabee,  48  Me.  570  ; 
Gordon  v.  Gilnian,  48  Me.  473  ; 
Dutton  V.  Colby,  35  Me.  505  ; 
Smith  V.  Rowe,  31  Me.  212  : 
Wheeler  v.  Cowan,  25  Me.  283  ; 
Robie  V.  Smith,  31  Mo.  114; 
Currier  v.  Earl,  13  Me.  216 ; 
Davis  V.  Thompson,  13  Me.  209  ; 
Cun-ier  v.  Jordan,  117  Mass.  260, 

361  ; 
Clark  V.  Wheelock.  99  Mass.  14 ; 
Hultain  v.  Munigle,  88  Mass.  (6 

Allen)  220  ; 
Blish  V.    Harlow,   81   Mass.   (15 

Gray^,  316  ; 
Johnson  v.  Stewart,  77  Mass.  (11 

Gray)  181  ; 
Ashley  v.  Warner,  77  Mass.  (11 

Gray)  43 ; 
Currier  v.  Barker,   68   Mass.   (2 

Gray)  224 ; 
Sanford  v.  Harvey,  65  Mass.  (11 

Cush.)  93  ; 
Prescott    V.    Elm,    61    Mass.    7) 

Cush.)  346  ; 


Minn. 

N.  H. 

219; 
222;. 


Curl    V.    Lowell,    36    Mass.    (19 

Pick.)  35 ; 
Coffin  V.  Lunt,  19  Mass.  (3  Pick.) 

70; 
Bennett  v.  Robinson,  37  Mich.  16; 
Woodrow  V.  Michael,  13  Mich. 

187; 
Sanford    i:   Johnson,   24 

173; 
Hazeltine  v.  Colburn,  31 

466,  470  ; 
Currier  v.  Perley,  34  N.  H. 
Russell  V.  AUard,  18  N.  H. 
Larned  v.  Hudson,  60  N.  Y.  103  ; 
Burns  v.  Biyant,  31  N.  Y.  453  ; 
People  V.  Shackno,  48  Bai-b.  (N. 

Y  )  551  • 
Post  V.  Post,  14  Barb.  (N.Y.)  253  ; 
Banks  v.  Carter,  7  Daly  (N.  Y.) 

417  ; 
Prouty  V.  Prouty,  5  How.  (N.  Y.) 

Pr.  81 ; 
Nowlan  V.   Trevor,   3    Sweeney 

(N.  Y.)  67  ; 
Shipman  v.  Mitchell,  64  Tex.  174; 
Brown  V.  Kayser,  60  Wis.  1 ;  s.c. 

18  N.  W.  Rep.  533. 
I  Gordon  v.  Gilman,  48  Me.  473  ; 
Young  V.  Young,  36  Me.  133  ; 
Smith  V.  Rowe,  31  Me.  313  : 
Decker  v.  McManus,   101 


Ashley  i\  Warner,  77  Mass.  (11 
Gray)  43. 

In  Decker  i\  McManus,  supra, 
the  court  say  that  while  the 
notice  to  tlie  tenant,  of  the  ter- 
mination of  the  tenancy,  would 
not  be  allowed  to  abbreviate  by 
its  terras  that  reasonable  time 
which  the  law  allows,  yet,  when 
the  parties  entitled  to  posses- 
sion volunt.arily  names  the  time 
within  which  he  requires  the 
tenant  ito  remove,  there  will  be 
great  injustice  in  allowing  him 
to  disregard  it  and  put  a  party 
to  cost  who  is  without  fault. 
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minated  by  the  landlord,  even  by  an  action  brought 
before  the  expiration  of  that  time.^ 


Sec.  1395.  Rent— Kecessity  and  liability  for.— An  obli- 
gation to  pay  rent  is  not  a  necessary  incident  of  a 
tenancy  at  will,^  although  the  reservation  of  an  annual 
rent  is  not  inconsistent  with  such  a  tenancy  ;  ^  and  the 
payment  of  rent  will  not  change  the  character  of  a  tenancy 
at  will  unless  it  is  paid  with  reference  to  a  yearly  holding. - 
It  is  thought,  however,  that  a  tenant  entitled  to  the 
statutory  notice,  and  having  the  rights  of  a  lessee  for 
a  term  allowed  by  law,  will  be  liable  for  rent  until  the  ex- 
piration of  the  time  so  fixed,  whether  occupying  or  not,* 
althoixgh  he  may  relieve  himself  of  a  liability  to  pay  rent 
by  giving  due  notice.®  The  rule  at  common  law  was 
that  where  a  person  is  let  into  possession  under  a  con- 


'  Ashley  v.  Warner,  77  Mass.  (11 

Gray)  43. 
«  Harris  t;.  Frink,  49  N.  Y.  24 ;  s.c. 

10  Am.  Rep.  318. 
See:  Herrell  v.  Sizcland,81  III.  457; 
"Williams  v.  Deriar,  31  Mo.  13  ; 
Sarsfield  v.  Healey,  50  Barb.  (N. 

Y.)  245  ; 
Doe  ex  d.   Carson  v.   Baker,    4 

Dev.   (N.   C.)  L.   220;    s.c.   25 

Am.  Dec.  706 ; 
Humphries  v.  Humphries,  3  Ired. 

(N.  C.)  L.  3t)2  ; 
Johnson  v.  Johnson,  13  R.  I.  467  ; 

s.c.  26  Alb.  L.  J.  251  ; 
Rich  V.  Bolton,  46  Vt.  64 ;  s.c.  14 

Am.  Rep.  615  ; 
Morgan  v.  United  States,  14  Ct. 

of  CI.  319  ; 
Doe  ex  d.  Groves  v.  Groves,  10 

Ad.  &  E.  N.  8.  (10  Q.  B.)  486  ; 

B.C.  59  Eng.  C.  L.  484  ;  11  Jur. 

558; 
Doe    d.    NichoU  v.  McKaeg,  10 

Barn.  &  C.  721  ;    s.c.  21  Eng. 

C.  L.  304 ; 
Doe  d.  Jones  v.  Jones.  10  Barn. 

&  C.  718  ;  s.c.  21  Eng.   C.  L. 

303; 
Rex  V.  Fillongley,  1  Durnf .  &  E. 

(1  T.  R.;  458  ; 
Rex  V.  Jobling,  1  Russ.  &  R.  C. 

C.  525  ; 
Rex  V.  CoUett,  1  Russ.  &  R.  C.  C. 

498. 
» Fuller  V.   Sweet,   30  Mich.   237  ; 

S.C.  18  Am.  Rep.  122  ; 


Doe  ex  d.  Bastow  v.  Cox,  11  Ad. 

&E.  N.  S.  (11  Q.  B.)  122;   s.c. 

63  Eng.  C.  L.  121 ; 
Doe  d.  Dixie  v.  Davis,  7  Ex.  89  ; 

21  L.  J.  Ex.  60  ;  16  Jur.  44  ; 
Anderson    v.    Midland   Railway 

Co..  3  El.  &EL  614;  s.c.  30  L. 

J.  Q.  B.  94  ; 
Walker  v.  Giles,  6  Man.  Gr.  &  S. 

(6  C.  B.)  662  ;   s.c.  60  Eng.  C. 

L.  660. 
■■  Herrell  v.  Sizcland,  81  III.  457  ; 
Dunn  V.  Rothermel,  113  Pa.  St. 

272  ;  s.c.  3  Atl.  Rep.  800  ; 
Rich  V.  Bolton,  46  Vt.  34;    s.c. 

14  Am.  Rep.  615  ; 
Cox  V.  Bent,  5  Bing.  185  ;  s.c.  15 

Eng.  C.  L.  533  ; 
Anderson  v.  Midland  Ry.  Co.,  3 

El.  &  El.  614  ;  s.c.  107  Eng.  C. 

L.  613  ; 
Roe  V.  Lees,  2  W.  Bl  1173. 
"  RolUns  V.  Moody,  72  Me.  135  ; 
Thomas  v.  S.  Co.,  71  Me.  548  ; 
Withers  v.  Larrabee,  48  Me.  570  ; 
Boynton  v.  Bodwell,   113  Mass. 

531; 
Sprague  v.  Quinn,  108  Mass.  553  ; 
Batchelder  v.  Batohelder,84  Mass. 

(2  Allen)  105  ; 
Walker  v.  Furbush,  65  Mass.  (11 

Cush.)  366  :    s.c.  59  Am.  Dec. 

148  ; 
Whitney  v.  Gordon,  55  Mass.  (1 

Cush.)  266. 
«  Bay  State  Bank  v.  Kiier.  HO  Mass. 

(14  Gray)  492, 
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tract  of  purchase  lie  will  not  be  liable  for  rent  during  the 
period  the  contract  remains  unexecuted  and  in  force,  for 
the  reason  that  a  promise  to  pay  rent  cannot  be  implied 
in  such  a  case,  the  party  having  entered  under  a  different 
contract,  even  though  the  possession  has  been  beneficial ;  ^ 
and  this  is  true  even  where  the  vendee  is  in  default. - 
After  the  recision  of  the  contract  of  sale  by  the  vendor, 
the  vendee  will  be  liable  for  use  and  occupation,  after 
deducting  all  outlays  for  improvements.^  If  the  vendee 
make  default  in  payment  of  the  money  called  for  by  the 
contract,  and  the  vendor  disaffirms  the  contract  for 
that  reason,  the  vendee  will  be  responsible  for  rent.* 
A  vendor  retaining  possession  of  property  sold  after 
conveyance,    by  permission  of   the   vendee,    cannot    be 


>  Harris  v.  Frink,  40  X.  Y.  24  ;  s.o. 

10  Am.  Rep.  318. 
Right  d.  Lewis  r.  Beard,  13  East 

210; 
Corrigan  r.  Woods.  Ir.  C.  L.  78  ; 
Bravthwavte    v.    Hitchcocli,    10 

Mees.  &'W.  494  ; 
Doe  ex  d.  Tomes  c.  Chamberlaine, 

5  ilees.  &  W.  14  : 

Doe  d.  Gray  v.  Stanioii,  1  Mees. 

6  W.  cm': 

Hegaii  V.  Johnson.  2  Taunt.   148. 
See  :   Dennett  v.  Penobscot  Fair 

Gromid  Co.,  o7  Jle.   42.")  ;   s.c. 

3  Am.  Rep.  o8  ; 
Coffraan  r.  Hiick,  24  JIo.  496  : 
Svlvester  r.  Ralston,  31  Barb.  (N. 

Y.)  280  : 
Bancroft    v.  Wardell.   13    John. 

(N.  Y.)  489 ;    s.c.    7  Am.  Dec. 

396; 
Smith  i:  Stewai-t,  6  Jolm.  (N.  Y.) 

46; 
Hough  V.  Bira:e.  11  Vt.  190;  s.c. 

34  Am.  Dec.  082  ; 
Carpenter  v.  United  States.  84  U. 

S.  (17  Wall.)  489  :  bk.  21  L.  ed. 

680; 
Winterbottom  !•.  Ingham,  7  Ad. 

&  E.  N.  S.  (7  Q.  B.)  611;  s.c.  53 

Eng.  C.  L.  611. 
»  Tucker  v.  Adams.  .'52  Ala.  2.54  ; 
Willis  V.  Wozencraft,  22  Cal.  607, 

616; 
Johnson  v.  Beauchamp,  9  Dana 

(Ky.)  12.-)  ; 
Jones  V.   Tipton,   3   Dana  (Kv.) 

295; 
little    v.   Pearson,   24    Mass.    (7 


s.c.    19  Am.   Dec 


r.   Wardell,   18    John. 
489  ;    s.c.  7  Am.  Dec. 


Pick.)  301 ; 
289  : 

Bancroft 
(N.  Y.) 
396  ; 

Smith  c.  Stewai-t,  6  John.  (N.  Y.) 
46; 

AVinterbottom  v.  Ingham,  7  Ad. 
&  E.  N.  S.  (7  Q.  B.)  611  ;  s.c. 
53  Eng.  C.  L.  611. 

Compare :  Oldham  v.  Woods,  3 
T.  B.  Mon.  (Kv.)  47,  49 ; 

Jones  c.  Hutchinson,  21  Tex.  370. 

Kentucky  doctrine — OlcUiaui  v.  Woods 
—In  Oldham  v.  Woods,  3  T.  B. 
Mon.  (Ky.)  47,  49,  the  Supremo 
Court  of  Kentucky  say  that 
where  one  is  let  into  possession 
wider  a  contract  of  purchase 
and  afterwards  recovers  judg- 
ment for  failure  of  the  grantor 
to  convej'  he  will  be  liable  for 
rent  ;  but  will  be  entitled  to 
have  any  improvements  he  may 
have  made  on  the  premises 
deducted. 

Texas  doctrine — Jones  v.  Hntclunson. 
— In  the  case  of  Jones  r.  Hut- 
chinson, 21  Tex.  370,  the  Su- 
preme Court  of  Texas  said  that 
the  vendee  is  responsible  for 
rent  to  the  vendor  .after  final 
default  in  payment  of  purchase 
where  the  venuor  disaffirms 
the  contract. 
'  Coffman  v.  Huck,  19  Mo.  435. 

See :  Oldham  r.  Woods,  3  T.  B. 
Mon.  (Kv.)  47,  49. 
^  Jones  V.  Hutchinson,  81  Tex.  870. 
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charged  with  rent,  ^  in  the  absence  of  an  express 
agreement  to  pay  rent ;  ^  but  where  the  vendor  retains 
possession  of  the  land  sold  contrary  to  his  contract  to 
surrender  possession,  he  will  be  held  to  account  for  use 
and  occupation  for  the  time  that  possession  is  with- 
held.» 

Sec.  1396.  Waste— Liability  for.— A  tenant  at  will, 
though  not  technically  chargeable  with  waste,*  is  liable 
in  trespass  for  such  voluntary  waste  as  determines  the 
tenancy  ;  and  although  where  a  tenant  at  will  cuts  down 
timber  or  pulls  down  houses  the  lessor  may  bring  tres- 
pass against  him,®  yet  such  action  will  not  lie  until  after 
the  determination  of  the  tenancy.®  A  tenant  at  will  is 
not  liable  for  permissive  waste.  ^ 


Section  III. — How  Estate  Created. 

Sec.  1397.  Methods  of  creation — 1.  By  contract  and  implication  of  law. 

Sec.  1398.  Same— 3.  By  deed. 

Sec.  1899.  Words  and  acts  of  parties  creating. 

Sec.  1400.  Same — By  agreement. 

Sec.  1401.  Same — By  entry  under  an  agreement  for  a  lease. 

Sec.  1403.  Same — By  entry  under  an  agreement  to  sell. 

Sec.  1403.  Same — By  entry  under  a  void  deed  or  lease. 

Sec  1404.  Same — By  grantor's  retaining  possession. 

Sec  1405.  Same — By  holding  over. 

Sec  1406.  Same — By  parol  gift  of  lands. 

Sec  1407.  Same — By  parol  lease  of  lands. 

'  Aull  Savings    Bank  v.   AuU,   80  Howell  v.  Howell,  7  Ired.  (N.  C.) 

Mo.  199.  L.  491,  400  ;  s.c.  47  Am.  Dec. 

'  Dougherty  v.  Thompson,  7  Blackf.  335  ; 

(Ind.)  277  ;  Shrewsburv's  Case,  5  Co.  13b  ; 

Murray  v.  Bilev,  140  Mass.  490,  1  Co.  Litt.  (9th  ed.)  57a. 

494 ;                 "  '  Daniels  v.  Pond,  38  Mass.  (31  Pick.) 

Moi-se  V.  Merritt,  110  Mass.  458.  367 ;  s.c.  33  Am.  Dec.  269  ; 

In  Larrabee  v.  Lumbert,  34  Me.  Phillips  v.  Covert,   7  John.  (N. 

79,  tie  Supreme  Judicial  Court  Y.)  1. 

of  Maine  say   that    assumpsit  '  Young  v.  Young.  36  Me.  138  : 

will  lie  in  such  case  upon  the  Jones  i'.  Jones,  2  Rich.  (S.  C.)  L. 

presumption  of  the  tenancy.  542. 

»  Hubbard  r.   Smitli,   17  B.   Mon.  '  Lothrop  v.  Thayer,  138  Mass.  466  ; 

(Ky.)  58.  s.c.  52  Am.  Rep.  280  ; 

■■  Files  V.  Magoon,  41  Me.  104 ;  Moore  v.  Townshend,  33  N.  J.  L. 

Cooper    V.   Adams,   60    Mass.   (6  (4  Vr.)  284  ; 

Cush  )  87  ■  Harnett  v.  Maitland,  16  Mees.  & 

Freeman  v.  Headly,  33  N.  J.   L.  W.  357  ;  s.  c.l6  L.  J.  Ex.  134. 
(4  Vr.)  533,  586 ; 
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Section  1397.  Methods  of  creation— l.  By  contract  and  im- 
plication of  law.— A  tenancy  at  will  is  a  tenancy  resting 
upon  contract,^  requiring  actual  or  presumed  consent  to  oc- 
cupation by  the  lessor  ;  ^  for  where  one  enters  in  defiance 
of  the  owner  he  is  a  mere  trespasser,  and  the  latter  can, 
at  his  election,  consider  him  a  trespasser  or  a  tenant  at 
will.^  The  mere  failure  of  the  owner,  who  is  out  of 
the  possession  of  the  land,  to  object  to  the  occupancy, 
will  not  of  itself  create  a  tenancy  at  will ;  because  it  does 
not  amount  to  an  assent,  either  express  or  implied,  on 
the  part  of  the  owner.*  Yet  an  estate  at  will  may  arise 
by  implication  of  law  as  well  as  from  express  words.* 
Thus  where  a  person,  by  permission  of  the  owner  of  lands, 
enters  upon  them  for  an  indefinite  period,  although  there 
is  no  rent  reserved,  he  is,  by  implication  of  law,  a  tenant 
at  will.^    A  tenancy  at  will  is  raised  by  implication  of 


'  Ferine  v.  Teague,  66  Cal.  446  ;  s.o. 

6  Pao.  Rep.  84  ; 
Blum  V.  Robertson,  34  Cal.  138 ; 
Bright  V.  MoOuat,  40  Ind.  531 ; 
Young  V.  Ingle,  14  Mo.  436  ; 
Smith  V.  Coe,  55  N.  Y.  678,  680  ; 
Doe  d.  Hollingsworth  v.  Stennett, 

3  Esp.  716,   717-719;*   s.c.    5 

Rev.  Rep.  769. 
'  Ferine  v.  Teague,  66  Cal.  446  ;  s.c. 

6  Pac.  Rep.  84 ; 
Martin  v.  Knapp,  57  Iowa,  336  ; 

S.C.  10  N.  W.  Rep.  731  ; 
Gault  V.  Stormont,  51  Mich.  636  ; 

s.c.  17  N.  W.  Rep.  314  ; 
Benfy  v.  Congdon,.40  Mich.  383  ; 
Yellow  Jackets.  M.  Co.i'.  Steven- 
son, 5  Nev.  334,  335  ; 
Smith  V.  Coe,  55  N.  Y.  678,  680  ; 
Tew  V.  Jones,  13  Mees.  &  W.  13  ; 

s.c.  14  L.  J.  Ex.  94. 
»  Edmondson  v.  Kite,  43  Mo.  176  ; 
Wiggin  V.  Wiggin,  6  N.  H.  298  ; 
Henwood  v.  Cheeseman,  3  Serg. 

&  R.  (Pa.)  500. 
*  Martin  v.  Knapp,   57  Iowa  336  ; 

s.c.  10  N.  W.  Rep.  721. 
"  Elliot  V.  Stone,  67  Mass.  (1  Gray) 

571; 
Harris  v.  Frink,  49  N.  Y.  24 ;  s.c. 

10  Am.  Rep.  318  ; 
Jackson  v.  Bradt,  3  Cai.  (N.  Y.) 

169; 
Doe  ex  d.  Carson  v.  Baker,  4Dev. 

(N.  C.)  L.  320  ;  s.c.  35  Am.  Dec. 


706; 
Say    V.   Stoddard,   37    Ohio    St. 

478; 
Doe  ex  d.  Bastow  v.  Cox,  Ad.  & 

E.  N.  S.  (11  Q.  B.)  133  ;  s.c.  63 

Eng.  O.  L.  131  ; 
Rex  V.  Fillongley,  1  Durnf .  &  E. 

(1  T.  R.)  458. 
Entry  by  permission  without  rent — 

Implication  of  law. — Where  one 

enters    by   permission  of   the 

owner,  for  an  indefinite  period, 

without  the  reservation  of  any 

rent,  he  is,  by  implication  of 

law,  a  tenant  at  will. 
Harris  v.  Frink,  49  N.  Y.  34 ;  s.c. 

10  Am.  Rep.  318  ; . 
Doe  d.  Carson  v.  Baker,  4  Dev. 

(N.  C.)  L.  330. 
'  Jones  V.  Shay,  50  Cal.  508  ; 
Dame  v.  Dame,  38  N.   H.  439  ; 

s.c.  75  Am.  Dec.  195  ; 
Larned  v.  Hudson,  60  N.  Y.  102  ; 
Burns  v.  Bryant,  31  N.  Y.  453  ; 
Sarsfield  v.  Healey,  50  Barb.  (N. 

Y.)  245  ; 
Wright  V.  Roberts,  23  Wis.  161 ; 
Doe   d.     Knight   v.     Quigley,   3 

Camp.505;  s.c.ll  Rev.Rep.780 ; 
Ball  V.  Cullimore,  3  Cromp.  &  M. 

130  ;  5  Tyrw.  753  ; 
Ramsden  v.  Thornton,  L.  R.  1  H. 

L.  139  ;  s.o.  13  Jur.  N.  S.  506. 
See  :  Right  d.  Lewis  v.  Beard,  13 

East  310. 


■  See  :  Ante  (*)  footnote,  p.  257. 
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law  from  the  acceptance  of  rent,^  although  such  estate  is 
not  created  merely  by  an  agreement  to  pay  rent  in  ad- 
van  ce.^  An  estate  at  will  is  also  raised  by  implication 
of  law  where  the  grantor  retains  possession  of  the  prem- 
ises after  conveyance.^ 

Sec.  1398.  Same— 2.  By  deed.— An  estate  at  will  may  also 
be  created  by  deed.  Thus  where  an  estate  is  in  mort- 
gage, and  the  mortgage  deed  contains  the  usual  clause 
stipulating  that  the  mortgagor  shall  hold  until  default 
in  payment  of  principal  and  interest,  the  mortgagor, 
while  he  continues  in  the  actual  possession  under  this 
agreement,  will,  it  seems,  be  considered  tenant  for  years, 
or  from  year  to  year.  After  default,  if  the  mortgagor 
continues  in  actual  possession,  and  there  is  no  new  agree- 
ment between  the  parties,  he  is,  until  payment  of  interest 
or  other  recognition  of  the  tenancy,  tenant  by  suffer- 
ance.* If  the  mortgage  deed  does  not  contain  a  clause 
stipulating  that  the  mortgagor  shall  hold  until  default, 
and  the  mortgagor  continues  in  actual  possession,  he  is 
tenant  at  will.^ 


Sec.  1399.  Words  and  acts  ofparties  creating.— An  estate 
at  will  may  be  created  by  the  parties  by  special  agree- 
ment,® by  the  lessee's  continuance  in  possession  after  as- 
signment in  bankruptcy  ; "  by  entry  and  possession  un- 
der an  agreement  for  a  lease  ;  ^  by  entry  and  possession 
under  an  agreement  to  sell ;  ^  by  entry  and  possession 
under  a  void  deed  or  lease  ;  ^^  by  the  grantor's  retaining 
possession  after  sale,  by  permission  of  the  purchaser ; " 
by  holding  over  after  expiration  of  the  term,  or  after 


'  Cunningham  v.  Holton,  55  Me.  33.  Powseley  v.  Blackman,  Cro.  Jac. 

«  Sprague  v.  Quinn,  108  Mass.  553.  659. 

2  See :  Post.  §  1404.  ^  Keech  d.  Warne  v.  Hall,  1  Doug. 

<  Hall  V.  Surtees,  5  Barn.  &  Aid.  21,  32. 

687  ;  B.C.  7  Eng.  C.  L.  374  ;  «  See  :  Post,  §  1400. 

Partridge  v.  Bere,  5  Barn.  &  Aid.  '  Ryerss  v.  Farwell,  9  Barb.  (N.  Y.) 

605 ;  s.c.  7  Eng.  C.  L,  330  ;  615. 

Doe  V.  Maisey,  8  Barn.  &  C.  767  ;  «  See  :  Post,  8  1401. 

s.c.  15  Eng.  C.  L.  377  ;  '  See  :  Post,  g  1402. 

Doe  d.  Fisher  v.  Giles,  5  Bing.  '"  See  :  Post,  S  1403. 

421 ;  s.c.  15  Eng.  C.  L.  651  ;  ^'  See  :  Post,  §  1404. 
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judicial  sale  ;  ^  by  license  to  enter  and  occupy  ;  ^  by  occu- 
pation with  mere  permission  or  consent ;  ^  by  placing  one 
upon  land  without  any  terms  prescribed  or  rent  reserved, 
and  as  a  mere  occupier  ;*  by  parol  gift,^  or  lease/  of 
lands  ;  and  by  rescission  of  a  contract  of  sale.'^ 

Sec.  1400.  Same— By  agreement.— An  estate  at  will  may 
be  created  by  agreement  of  the  parties  that  the  lessee 
shall  retain  possession  for  an  uncertain  time  without  any 
reservation  of  rent ;  ^  as  an  agreement  to  let  a  house  so 


'  See :  Post,  §  1405. 
••'  Collins   V.  Many,  25  Conn.   239, 
241; 

Foot  V.  New  Haven  &  N.  Co.,  23 
Conn.  223  ; 

Walker  v.  Wilson,  52  111.  352  : 

Simpliins  v.  Rogers,  15  111.  397  ; 

Harkness  v.  Burton,  39  Iowa  lOi  ; 

Beatty  v.  Gregory,  17  Iowa  109  ; 
s.c.  85  Am.  Dec.  546  ; 

Cheever  v.  Pearson,  33  Mass.  (16 
Pick.)  266  ; 

Allen  V.  Mansfield,  82  Mo.  688  ; 

Desloge  v.  Pearce,  38  Mo.  588  ; 

Lamed  v.  Hudson,  60  N.  Y.  102  ; 

Jackson  v.  Bryan,  1  John.  (N.  Y.) 
322  * 

Couch  V.  Burke,  2  Hill  (S.  C.)  L. 
534; 

Rex  V.  Coliett,  1  Euss.  &  Ey.  C. 
C.  498. 

Thus  where  a  householder  per- 
mitted another  to  occupy,  rent 
free,  the  occupant  was  held  to 
be  a  tenant  at  will. 

Jackson  v.  Bryan,  1  John.  (N.  Y.) 
322; 

Eex  V.  CoUett,  1  Russ.  &  Ry,  C. 
C.  498. 

And  in  Larned  v.  Hudson,  60  N. 
Y.  102,  Rapallo,  J.,  giving 
judgment,  said:  "When  one 
enters  upon  land  by  permission 
of  the  owner  for  an  indefinite 
period,  witlioutthe  reservation 
of  any  rent,  he  is  by  implica- 
tion of  law  a  tenant  at  will." 
0  Ellsworth  V.  Hale,  33  Ark.  633 ; 

Jones  V.  Shay,  50  Cal.  508  ; 

Goldsmith  v.  Wilson,  68  Iowa 
685 ;  s.c.  28  N.  W.  Eep.  16  ; 

Kane  v.  Mink,  64  Iowa  84  ;  s.c  19 
N.  W.  Eep.  852  ; 

Munson  v.  Plummer,  r'9  Iowa 
120;  s.c.  13  N.  W.  Rep.  806; 

Dobbins  v.  Lusch,  53  Iowa  304 ; 
s.c.  5  N.  W.  Rep.  205  ; 


White  V.  El  well,  48  Me.  360  ;  s.c. 

77  Am.  Dec.  231  ; 
White  V.  Hutchinson,  48  Me.  360 ; 

s.c.  77  Am.  Dec.  231 ; 
Dunning  v.  Finson,  46  Me.  546  ; 
Bryant  v.  Tucker,  19  Me.  383  ; 
Hoffman  v.  Clark,  63  Mich.  175  ; 

s.c.  29  N.  W.  Rep.  695  ;  5  West 

Rep.  747  ; 
Wilson  V.  Merrill,  38  Mich.  707  ; 
Allen  V.  Mansfield,  82  Mo.  688  ; 
Bell  V.  Ham,  16  N.  H.  302,  303 ; 
Den  V.  Drake,  14  N.  J.  L.  (2  J.  S. 

Gr.).523; 
Larned  v.  Hudson,  60  N.  Y.  102  ; 
Sarsfieldt'.  Healy,  50  Barb.  (N. 

Y.)  345  ; 
Jackson  v.  Rogers,  1  John.  (N. 

Y.)  Cas.  33 ;  s.c.  3  Cai.  (N.  Y.) 

Cas.  314 ; 
Kitchen  v.  Pridgen,  3  Jones  (N. 

C.)  L.  49  ;  s.c.  64  Am.  Dec.  593  ; 
Wood's  Lessee  v.  Pindall,  Wright 

(Ohio)  507 ; 
Wilcox  V.  Wilbur,  15  R.  I.  434 ; 
Doe  d.  Hull  V.  Wood,  14  Mees.  & 

W.  683 ;  s.c.  15  L.  J.  Ex.  41  ; 
■*  Harris  v.  Frink,  49  N.  Y.  24  ;   s.c. 

10  Am.  Rep.  318. 
See :  Burns  v.  Bryant,  31  N.  Y. 

453; 
Post  V.  Post,   14  Barb.   (N.  Y.) 

253; 
Jackson  v.  Bradt,  3  Cai.  (N.  Y.) 

169,  174 ; 
4  Kent  Com.  (13th  ed.)  114-125. 
''  See  :  Post,  §  1406. 
«  See :  Post,  §  1407. 
'  Frisbie  v.  Price,  27  Cal.  353. 
Compare:    Brown    v.    Engel,   2 

Tex.  App.  Civ.  Cas.,  §  103. 
«  Herrell  v.  Sizcland,  81  111.  457  ; 
Knight  i;.  Ind.  Coal  &  Iron  Co., 

47  Ind.  105  ;  s.c.  17  Am.  Rep. 

692; 
Brown  v.  Bragg,  22  Ind.  122; 
Doe  V.  Richards,  4  Ind.  374 ; 
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long  as  the  lessee  keeps  a  good  school,^  or  so  long  as  the 
lessee  shall  continue  in  the  employ  of  the  owner.^  An 
estate  at  will  may  be  created  by  an  agreement  to  rescind 
a  contract  of  purchase  and  substitute  a  rental ;  ^  or  to 
pay  rent  if  the  vendor  cannot  make  a  good  title  ;  *  or 
that  money  paid  as  rent  shall  be  credited  upon  the  pur- 
chase money  of  the  premises  ;  ^  or  by  an  agreement  that 
the  grantor  shall  retain  possession  until  the  grantee  sells 
the  premises  and  pays  the  balance  of  the  purchase 
money.® 


Sec.  1401.  Same— By  entry  under  an  agreement  for  a 
lease.— Where  a  person  is  let  into  possession  under  an 
agreement  to  execute  a  lease,  in  the  meantime  to  enjoy 
the  premises  on  the  terms  of  the  proposed  lease,  he  be- 
comes immediately  a  tenant  at  will ; ''  but  if  the  person 


Grosvenor  v.  Henry,  37  Iowa  269  ; 
Goodenow  v.  Allen,  68  Me.  308  ; 
MuxTay  v.  Cherrington,  99  Mass. 

320,  339 ; 
Ashley  v.  Warner,  77  Mass.   (11 

Gray)  43  ; 
Gould  V.  Thompson,  45  Mass.  (4 

Met.)  324  ; 
Cheever  v.  Pearson,  33  Mass.  (16 

Pick.)  366  ; 
Fullers.  Sweet,  30 Mich.  337  ;  s.c. 

18  Am.  Rep.  122; 
Woodrow  V.   Michael,   13    Mich 

187; 
Sanf  ord  v.  Johnson,  34  Minn.  173 ; 
Williams  v.  Deriar,  31  Mo.  13  ; 
Sarsfield  v.  Healy,  50  Barb.  (N. 

Y.)  245  ; 
Post  V.  Post,   14  Barb.   (N.  Y.) 

353; 
Mhoon  V.  Drizzle,  3  Dev.  (N.  C.) 

L.  414 ; 
Humphries  v.  Humphries,  3  Ired. 

(N.  C.)  L.  362  ; 
Say  V.    Stoddard,  27    Ohio    St. 

478; 
Johnson  v.  Johnson,  13  R.  I.  467; 
Hatcher  v.   Hatcher,  3  McMuU, 

(S.  C)  L.  439,  430  ; 
Lea  V.  Hernandez,  10  Tex.  137  ; 
Webb  V.  Seekins,  62  Wis.  36  ;  s.c. 

31  N.  W.  Rep.  814  ; 
Cross  V.  Upson,  17  Wis.  618,  638  ; 
Richw.  Bolton,  46  Vt.  84  ;  s.c.  14 

Am.  Rep.  615  ; 
Harrison  v.  Middleton,  11  Gratt. 

(Va.)  537  ; 
81 


Morgan  v.  United  States,   14  Ct. 

of  CI.  319  ; 
Roe  V.  Lees,  3  W.  Bl.  1173  ; 
Richardson  t;.Langridge,  4  Taunt. 

128,  132 ;  s.c.  13  Rev.  Rep.  570. 
'  In  this  instance  the  estate  is  an 

estate  at  will  with  a  conditional 

limitation. 
Ashley  v.   Warner,   77  Mass.   (1 

Gray)  43. 
'  Grosvenor  v.  Henry,  27  Iowa  269. 
3  Powell  V.  Hadden's  Ex'rs.,  21  Ala. 

754; 
Riley  v.  Jordan,  75  N.  C.  180  ; 
Porter  v.  Vaughn,  36  Vt.  634  ; 
Locke  V.  Frasher,  79  Va.  400. 
■"  Barnes  v.  Sbinholster,  14  Ga.  131. 
'  Nobles  V.  McCarty,  61  Miss.  456. 
«  Wainscott  v.  Silvers,  13  Ind.  497  : 

Gibson  v.  EUer,  13  Ind.  134. 
■>  Weed  V.  Linsey,  88  Ga.   686  ;  15 

S.  E.  Rep.  836  ;  2  Ball.  An.  R. 

Prop.,  §  344. 
See  :  Dunne  ^.Trustees  of  Schools, 

39  111.  578 ; 
Manchester  v,  Doddridge,  3  Ind. 

360; 
Currier  v.  Jordan,  117  Mass.  260 ; 
Emmons  v.  Scudder,  115  Mass. 

367; 
Hilsendegen  v.  Stcheiok,  55  Mich. 

468  ;  s.c.  21  N.  W.  Rep.  894  ; 
Grant  v.  White,  43  Mo.  385  ; 
Walton  V.  File,  1  Dev.  &  B.   (N. 

C.)  L.  .567 ; 
Dunk  V.  Hunter,  5  Barn.  &  Aid. 

333  ;  s.c.  7  Eng.  C.  L.  181 ; 


1282' 


AGREEMENT  TO  SELL. 


[Book  III. 


SO  let  into  possession  refuses  to  accept  the  lease  tendered 
him  by  the  lessor,  and  embracing  the  terms  and  condi- 
tions specified  in  the  contract  for  the  lease,  he  is  regarded 
by  some  cases  as  a  tenant  at  sufferance  and  not  at  will.^ 

Sec.  1402.  Same— By  entry  under  an  agreement  to  sell.— 
While  it  is  true  that  a  mere  contract  of  purchase  gives 
no  right  of  possession,^  yet  upon  a  similar  principle  to 
that  laid  down  in  the  foregoing  section  a  person  entering 
upon  land  under  a  contract,  either  in  writing  or  parol, 
for  the  purchase  thereof,  with  the  consent  of  the  vendor, 
which  contract  is  not  afterwards  carried  out,  has  been 
held  to  be  a  tenant  at  will ;  ^  but  this  is  a  question  not 
entirely  free  from  difficulties,*  some  of  the  cases  holding 
such  possession  to  be  a  tenancy  quasi  at  will  for  certain 
purposes  only,^  and  others  still  denying  that  any  tenancy 
whatever  exists.®    But  an  entry  under  such  contract 


Anderson  v.  Midland  Ry.  Co.,  3 
El.  &  E.  614 ;  s.c.  107  Eng.  C. 
L.  613 ; 

Doe  V.  Lawder,  1  Stark.  303  ; 

Hegan  v.  Johnson,  2  Taunt.  148. 

1  Anderson  v.   Prindle,   83  Wend. 

(N.  Y.)  616,  aff'g  19  Wend.  (N. 
Y.)  391. 

2  Gaven  v.  Hagen,  15  Cal.  208  ; 

Marvel  v.  Outlip.  3  Del.  Ch.  9  ; 
Bennett  v.  Robinson,  27  Mich.  16; 
Eggleston  v.  N.  Y.  &  H.  R.  R. 

Co.,  35  Barb.  (N.  Y.)  162; 
Spencer  v.  Tobey,  22  Barb.   (N. 

Y.)  260 ;  ■ 
Kellogg  V.  Kellogg,  6  Barb.  (N. 

Y.)  116  ; 
Erwin  v.  Olmsted,  7  Cow.  (N.  Y.) 

229; 
Fagan  v.  Scott,  14  Hun  (N.  Y.) 

162; 
Ives  V.  Ives,   13  John.   (N.   Y.) 

235; 
Suffern  v.  Townsend,  9  John.  (N. 

Y.)  35  ; 
Lee  V.  Summers,  2  Oreg.  260. 
'  Manchester  v.  Doddridge,  3  Ind. 

360; 
Patterson  v.   Stoddard,   47  Me. 

355  ;  s.c.  74  Am.  Dec.  490 ; 
Towne  v.   Butterfield,   97  Mass. 

105; 
Foley    V.    Wyeth,    84   Mass.    (2 

Allen)  131 ;  s.c.   79  Am.   Dec. 

771; 


Cheever  v.  Pearson,  33  Mass.  (16 
Pick.)  266 ; 

Williams  v.  Hodges,  41  Mich.  695  ; 

Freeman  v.  Headly,  33  N.  J.  L. 
(4  Vr.)  523  ; 

Harris  v.  Frink,  49  N.  Y.  24  ;  s.c. 
10  Am.  Rep.  818 ; 

Whiteside  et  al.  v.  Jackson  ex  d. 
Mumford,  1  Wend.  (N.  Y.)418  ; 

Den  ex  d.  Edmonston,  1  Ired. 
(N.  C.)  L.  152  ; 

Jones  i).  Jones,  2  Rich.  (S.  C.)  L. 
572; 

Howard  v.  Shaw,  8  Mees.  &  W. 
122. 

The  Supreme  Court  of  New  Jer- 
sey say  in  the  case  of  Freeman 
V.  Headly,  33  N.  J.  L.  (4  Vr.) 
523,  that  one  in  possession  of 
land  under  a  contract  of  pur- 
chase, either  written  or  verbal, 

.  is  a  tenant  at  will  for  the  pur- 
pose of  sustaining  an  action  on 
case  in  the  nature  of  waste  for 
destruction  committed  while 
in  possession. 
«  See  :  Post,  8  1410. 
"■  Blum  V.  Robertson,  34  Cal.    127  ; 

Jackson  ex  d.  Whitbeck  v.  Deyo, 
8  John.  (N.  Y.)  422  ; 

Chilton  V.    Niblett,    3    Humph. 
(Tenn.)  404. 
«  Tucker  v.  Adams,  52  Ala.  254  ; 

Stone  V.  Sprague,  20  Barb.  (N. 
Y.)  509 ; 
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without  the  consent  of  the  vendor,  a  trespass  committed 
on  the  premises,  and  refusing  to  complete  the  purchase, 
make  the  vendee  a  trespasser  ah  initio}  Yet  it  seems 
that  one  entering  upon  land  under  an  executory  contract 
of  purchase  cannot  be  evicted  by  the  vendor  unless  by 
some  act  he  makes  his  possession  tortious,  as  by  denying 
his  vendor's  title,  or  by  refusing  to  surrender  possession 
upon  sufficient  demand  and  notice  ;  but  a  mere  failure 
to  pay  the  purchase  price  according  to  agreement  will 
not  be  sufficient,^  because  he  enters  under  color  of  title, 
and  not  as  a  tenant.^ 

Sec.  1403.  Same— By  entry  under  a  void  deed  or  lease. — 
A  tenancy  at  will  merely  is  created  by  an  entry  under  a 
void  deed  or  lease.*    Thus  a  mere  tenancy  at  will,  subject 


Doolittle  V.   Eddy.   7  Barb.   (N. 
Y.)  74. 
'  Wendell  v.  Johnson,  8  N.  H.  230  ; 
s.c.  29  Am.  Dec.  648; 

Clough  V.  Hosford,  6  N.  H.  234. 

'  Harle  v.  McCoy,  7  J.  J.  Marsh. 

(Ky.)  318  ;  s.c.  23  Am.  Dec.  407. 

'  Harle  v.   McCoy,   7  J.  J.  Marsh. 

(Ky.)318  ;  s.c.  23  Am.  Dec.  407. 

Bancroft  v.  Wardell,  13  John. 
(N.  Y.)  489,  490  ;  s.c.  7  Am. 
Dec.  396  ; 

Smith  V.  Stewart,  6  John.  (N.  Y.) 
46,  48  ;  s.c.  5  Am.  Dec.  186. 

Notice  to  quit  on  entry  under  agree- 
ment to  sell — Kentucky  doctrine — 
.Harle  v.  McCoy. — It  is  said  in 
Harle  v.  McCoy,  7  J.  J.  Marsh. 
(Ky.)  318;  s.c.  23  Am.  Deo. 
407,  that  it  seems  to  be  the 
settled  law  in  England,  estab- 
lished, not  by  any  modern 
statute  inapplicable  here,  but 
upon  principles  of  reason  and 
right,  which  should  prevail 
everywhere,  that  a  bona  fide 
occupant  who  entered  under 
an  executory  agreement  for 
purchase,  cannot  be  evicted  as 
a  trespasser  in  an  action  of 
ejectment  by  his  vendor,  with- 
out a  notice  to  quit,  or  demand 
of  possession,  prior  to  the  date 
of  the  demise,  or  unless  he 
shall,  before  that  time,  have 
done  something  which,  by 
operation  of  law,  converted 
his  possession  from  a  lawful  to 


a  tortious  one. 
Citing:    3  Stark,    on   Ev.    1612; 

Sugd.  on  Vend.  1  Am.  ed.  174  ; 

Adams  on  Ejectment,  (Tillen- 

ghast's  ed.),  103-17  ;  2  Wheat. 

Selwyn,  531  ;  2  Chit.  Bl.  Com. 

150. 
The  same  doctrine  is  recognized 

in  some,  if  not  all,  of  the  states 

of  this  Union.     It  has  been  re- 
peatedly   recognized    in    New 

York. 
See  :  Jackson   ex  d.   Stewart  v. 

Kingsley,  17  John.  (N.  Y.)  158; 
Jackson    ex    d.     Ostrander     v. 

Rowan,  9  John.  (N.  Y.)  330  ; 
Smith  V.   Stewart,  6  John.   (N. 

Y.)  46,   48  ;    s.c.   5  Am.  Dec. 

186. 
'  Van  Diveer  v.  Stickney,   75  Ala. 

225  ; 
Collins  V.  Johnson,  57  Ala.  304  ; 
Crommelln    v.    Thiess,    31    Ala. 

412  ;  s.c.  70  Am.  Dec.  499  ; 
Western  Union  Tel.  Co.  v.  Fain, 

52  Ga.  20  ; 
Hooper  v.  Dwinnell,  48  Ga.  443, 

444  ; 
Cody  V.  Quarterman,  12  Ga.  386  ; 
Bailey  v.  Ward,  32  La.  An.  839  ; 
Hooton  V.  Holt,  139  Mass.  54  ; 
Gardner  v.  Hazelton,   131  Mass. 

494  ; 
Huyser  v.  Chase,  13  Mich.  98  ; 
Ezelle  V.   Parker,   41   Miss.   520, 

526; 
Allen  V.  Mansfield,  82  Mo.  688  ; 
Desloge  v.  Pearce,  38  Mo.  588  ; 
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to  the  payment  of  the  stipulated  rent,  as  for  use  and  oc- 
cupation, is  created  by  giving  into  possession  under  an 
oral  lease  for  a  greater  length  of  time  than  that  allowed 
by  the  statute  of  frauds,  or  what  in  the  particular  state 
takes  the  place  of  that  statute.^  But  it  has  been  held 
that  a  written  lease  for  years,  which  is  unsealed,  cannot 
be  turned  into  a  lease  at  will.^ 


Sec.  1404.  Same— By  grantor's  retaining  possession.— In 
those  cases  where  the  grantor  retains  possession  after 
conveyance  made,  by  permission  of  the  grantee,  he  be- 
comes, by  presumption  of  law,  a  tenant  at  will  of  such 
grantee  ;^  but  this  presumption  may  be  rebutted  by 
proof.*  A  vendor  retaining  possession  after  notice  to 
quit  may  be  treated  either  as  a  trespasser  or  as  a  tenant 


Murray   v.    Arnastrong,   11   Mo. 

209; 
Waggoner  v.  Speck,  3  Ohio  293 
Jenkins  v.  McComb,  113  Pa.  St. 

518  ;  S.C.  4  Atl.  Rep.  813  ; 
Dumn  V.  Rothermel,  112  Pa.  St. 

373  ;  B.C.  3  Atl.  Rep.  800  ; 
Mountain    City    etc.    Assoc,    v. 

Kearns,  103  Pa.  St.  403  ; 
Magaw  V.  Cannon,  3  Watts  (Pa.) 

139; 
McDowell  V.   Simpson,  3  Watts 

(Pa.)  129  ;  s.c.  27  Am.  Dec.  338; 
Duke  V.  Harper,  6  Yerg.  (Tenn.) 

280  ;  s.c.  27  Am.  Dec.  462  ; 
Galloway  v.  Herbert,  4  Durnf .  & 

E.  (4  T.  R.)  680  ; 
Doe  d.  HoUingsworth  v.  Stennett, 

3  Esp.  717-719,*  s.c.  5  Rev.  Rep. 

769  ; 
1  Elliott  V.  Stone,  67  Mass.  (1  Gray) 

571; 
KeUy  V.  Waite,  53  Mass.  (12  Met.) 

300: 
Inhabitants  of  Hingham  v.  Spra- 

gue,  33  Mass.  (15  Pick.)  102  ; 
EUis  V.  Paige,  18  Mass.  (1  Pick.) 

43; 
Ridgeley  v.  Stillwell,  35  Mo.  570  ; 
Kerr  v.  Clark,  19  Mo.  133  ; 
Whitney  v.  Swett,  32  N.  H.  10  ; 

s.c.  53  Am.  Dec.  228  ; 
Talmo  V.  Spitzmiller,  130  N.  Y. 

37  ;  31  N.  E.  Rep.  980  ;  8  L.  R. 

A.  231. 
*  Mayberry  v.  Johnson,  15  N.  J.  L. 

(3  J.  S.  Gr.)  16. 


3  Brooks  V.  Hyde,  37  Cal.  366,  367  ; 

Larrabee  v.  Lumbert,  34  Me.  79  ; 

Sherburne  v.  Jones,  30  Me.  70  ; 

Currier  v.  Earl,  13  Me.  316  ; 

Howard  v.  Merriam,  59  Mass.  (5 
Cush.)563; 

Bennett  v.  Robinson,  37  Mich.  16  ; 

Jackson  v.  Aldrich,  18  John. 
(N.  Y.)  106 ; 

Hunt  V.  Comstock,  15  Wend. 
(N.  Y.)  665  ; 

Gudger  v.  Bumes,  4  Heisk. 
(Tenn.)  370,  577 ; 

Vance  v.  Johnson,  10  Humph. 
(Tenn.)314,  215  ; 

James  v.  Patterson,  1  Swan 
(Tenn.)  309,  312  ;  s.c.  55  Am. 
Dec.  737. 

An  agreement  that  the  grantor  shall 
retain  possession  until  the  grantee 
sells  and  pays  the  balance  of 
purchase  money  creates  an  es- 
tate at  will. 

Wainscot  v.  Silvers,  13  Ind.  497  ; 

Gibson  v.  Eller,  13  Ind.  134. 

Thus  where  in  a  deed  of  trust  a 
mortgagor  of  legal  title  remain- 
ing in  possession  is  a  tenant  at 
will. 

Gudger  v.  Burnes,  4  Heisk. 
(Tenn.)  577  ; 

Vance  v.  Johnson,  10  Humph. 
(Tenn.)  214,  215  ; 

James    v.    Patterson,    1    Swan. 
(Tenn.)  313  ;  s.c.  55  Am.  Dec. 
737. 
■•  Larrabee  v.  Lumbert,  34  Me.  79. 


*  See  I  Ante,  *  footnote,  p.  275. 
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at  will  by  the  purchaser.^  But  where  possession  is  re- 
tained by  the  vendor  under  an  executory  contract,  a 
tenancy  at  will  does  not  arise.^ 


Sec.  1405.  By  holding  over.— An  estate  at  will  is  created 
where  a  tenant  for  years  holds  over  after  the  determin- 
ation of  his  lease,  with  the  assent  of  his  landlord,^  hut 
without  a  new  agreement,*  and  the  landlord  may  enter 
by  force  and  turn  him  out  without  being  liable  in  tres- 
pass,^ such  tenant  not  being  entitled  to  notice  to  quit.^ 
But  if  there  is  no  assent,  either  express  or  implied,  to 
continue  the  tenancy  he  will  become  simply  a  tenant  at 
sufferance.''  Where  a  tenant  at  will  continues  in  pos- 
session for  a  long  time  without  interference  or  notice  to 
quit,  assent  to  the  occupancy  on  the  part  of  the  landlord 
will  be  presumed,  and  the  tenant  remains  a  tenant  at 
will.®  An  execution  debtor,*  or  his  lessee,^"  holding  over 
after  judgment,  becomes  a  quasi  tenant  at  will  of  the 


'  Larrabee  v.  Lumbert,  34  Me.  79. 

2  Goldsberry  v.  Bishop,  3  Duv.  (Ky.) 

143; 
Currier  v.  Earl,  13  Me.  316  ; 
Jackson  v.  Aldrich,  13  John.  (N. 

Y.)  106  ; 
Mott  V.   Coddingk)n,  1  Rob.  (N. 

Y.)  367  ;  S.C.  1  Abb.  (N.  Y.)  Pr. 

390; 
Tew  V.  Jones,  13  Mees.  &  W.  13 ; 

S.C.  14  L.  J.,  Ex.  94. 

3  Bennook  v.  Whipple,  13  Me.  346 ; 

s.o.  38  Am.  Dec.  186  ; 

Coffin  V.  Lunt,  19  Mass.  (3  Pick.) 
70; 

Ellis  V.  Paige,  18  Mass.  (1  Pick.) 
48; 

Gunsolus  V.  Lormer,  54  "Wis.  630  ; 
B.C.  13  N.  W.  Rep.  63  : 

Meno  V.  HaefEel,  46  Wis.  283; 
S.C.  1  N.  W.  Rep.  31. 

In  Missonri,  it  is  held  that  a  ten- 
ant holding  over  without  con- 
sent, express  or  implied,  be- 
comes a  tenant  at  will. 

Merchants'  Bank  v.  Clavier,  60 
Mo.  559  ; 

Grant  v.  White,  43  Mo.  385. 
•  Meaher  v.  Pomeroy,  40  Ala.  146 ; 

Bennock  v.  Whipple,  13  Me.  346  ; 
s.o.  38  Am.  Dec.  186  ; 

Gwynn  v.  Jones'  Lessee,  3  Gill  & 
J.  (Md.)173. 
'  Hyatt  V.  Wood,  4  John.  (N.  Y.) 


150  ;  S.C.  4  Am.  Dec.  358. 
«  See  :  Ante,  g  1394. 
'  See  :  Chesley  v.  Welch,   37  Me. 

106; 
Young  V.  Young,  36  Me.  133  ; 
Lithgow  V.  Moody,  35  Me.  314 ; 
Benfy  v.  Congdon,  40  Mich.  883  ; 
Russell  V.  Fabyan,  34  N.  H.  234  ; 
Hazeltine  v.  Colburn,  31  N.  H. 

472; 
Moore  v.  Moore,  41  N.  J.  L.  (13 

Vr.)515; 
Meno  V.   Haefifel,  46  Wis.   383; 

S.C.  1  N.  W.  Rep.  31. 
«  Newell  V.  Sanford,  13  Iowa  191  ; 
Bradley  v.  Corel,  4  Cow.  (N.  Y.) 

349. 
"  Dobbins  v.  Lusch,  53  Iowa  304 ; 

s.c.  5  N.  W.  Rep.  205  ; 
Bryant  v.  Tucker,  19  Me.  383  ; 
Den  V.  Winans,  14  N.  J.  L.  (8  J. 

S.  Gr.)  1  ; 
Nichols  V.  WilUams,  8  Cow.  (N. 

Y.)13; 
Yoe  V.  Dyer,  6  Heisk.  (Tenn.)  16, 

18; 
Wood    V.     Turner,     8    Humph. 

(Tenn.)    686 ;   s.c.    7    Humph. 

(Tenn.)  517,  518  ; 
Keaton  v.   Thomasson's  Lessee, 

3  Swan  (Tenn.)  138,  141 ;   s.c. 

58  Am.  Dec.  55. 
'"  Kane  v.  Mink,  64  Iowa  84 ;  s.c. 

19  N.  W.  Rep.  853. 
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execution  purchaser.^  And  it  would  seem  that  where 
the  obligee  on  a  bond  for  the  conveyance  of  real  estate 
enters  into  possession  and  holds  over  after  a  judicial  sale 
of  the  premises  to  satisfy  the  unpaid  balance  of  the  pur- 
chase money  due  on  the  contract,  he  becomes  a  tenant  at 
will  of  the  holder  of  the  legal  title,  and  is  bound  to  sur- 
render without  notice.^ 

Sec.  1406.  Same— By  parol  gifts  of  lands.— A  parol  gift 
of  lands  merely  creates  a  tenancy  at  will,^  but  a 
grantee  will  not  be  liable  for  rent  until  after  notice  to 
quit  ;  and  if  he  has  made  any  permanent  improvements 
upon  the  lands  he  will  be  entitled  to  compensation  there- 
for before  he  can  be  evicted.* 

Sec.  1407.  Same— By  parol  lease  of  lands.— We  have  al- 
ready seen  that  a  parol  lease  of  lands,  void  under  the 
statute  of  frauds  of  the  state,  creates  a  tenancy  at  will  ^  ^ 
but  such  a  contract  may  be  so  far  performed  as  to  preclude 
treating  the  tenant  as  a  tenant  at  will.^  In  some  of  the 
states,  however,  a  parol  lease  of  real  estate,  whether  for 
a  certain  or  an  uncertain  time,  and  whether  an  annual 
rent  be  reserved  or  not,  has  the  effect  of  creating  a  ten- 
ancy at  will  merely.'' 

Section  IV. — Between  whom  Estate  may  Exist. 

Sec.  1408.    Introductory. 

Sec.  1409.     Between  master  and  servant. 

Sec.  1410.     Between  vendor  and  vendee. 

'  The  authorities  are  conflicting  on  this  See  :  Van  Diveer  v.  Stickney,  75 

point,  some  of  them  holding  Ala.  225  ; 

that  the  execution  defendant  is  Collins  v.  Johnson,  57  Ala.  304 ; 

not  a  tenant  or  quasi  tenant  or  Bailey  v.  Ward,  33  La.  An.  839  ; 

purchaser  or  entitled  to  notice  Hooton  v.  Holt,  139  Mass.  54  ; 

to  quit.  Allen  v.  Mansfield,  82  Mo.  688  ; 

See :  PoweU  v.  De  Hart,  55  Ind.  Jackson  v.  Rogers,  1  Johns.  (N. 

94  ;  Y.)  Cas.  33 ;  s.c.  2  Cai.  (N.  Y.) 

Snowden  v.  McKinney,  7  B.  Mon.  Cas.  314. 

(Ky.)  259  ;  *  Hedgepath  v.  Rose,  95  N.  C.  41. 

O'Donnellv.  McMurdie,6  Humph.  See  :  Ante,  §  1392. 

(Tenn.)  134,  137.  »  gge  ;  Ante,  §  1403. 

2  Munson  Adm'r  v.    Plummer,  59  «  Petty  v.  Kennon,  49  Ga.  468,  488. 

Iowa  120 ;  s.c.  12  N.  W.  Rep.  '  Robinson  v.  Deering,  56  Me.  857  ; 

796  ;  Esty  v.  Baker,  50  Me.  325  ;  s.c. 

Cole  V.  Gill,  14  Iowa  527.  79  Am.  Dec.  616  ; 

2  Harris  v.  Frink,  49  N.  Y.  24  ;  s.c.  Withers  v.  Larrabee,  48  Me.  570. 
10  Am.  Rep.  318. 
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Section  1408.  introductory.— An  estate  at  will  can 
exist  only  between  parties  capable  of  contracting  to- 
gether in  such  a  manner  as  to  create  independent  rights 
and  interests ;  and  even  then  there  must  be  a  manifest 
intention  on  the  part  of  the  parties  that  such  an  estate 
shall  be  created.  Thus  it  has  been  said  that  the  relation 
of  landlord  and  tenant  does  not  exist  between  a  sheriff 
and  the  county,  and  that  he  will  not  be  required  to  pay 
rent  for  that  portion  of  the  jail  building  occupied  by  him 
as  a  residence  ;  ^  and  a  priest  holds  a  dwelling  occupied 
by  him  at  the  will  of  his  bishop,  not  as  a  tenant,  but 
rather  in  the  capacity  of  a  servant.^  It  has  been  said 
that  the  relation  of  landlord  and  tenant  is  not  created  by 
a  contract  between  the  owner  of  lots,  and  the  contractor 
employed  for  grading  the  same.^  Certain  it  is  that  an 
agreement  to  work  a  mine  for  two  years,  at  a  certain 
price  per  ton,  is  not  a  tenancy  of  the  mine,  but  may  be 
regarded  as  a  lease  of  surface  lands  and  buildings,  the 
rent  for  which  is  to  be  paid  in  labor.* 

Sec.  1409.  Between  master  and  servant.— The  relation  of 
landlord  and  tenant  does  not  usually  exist  between  a 
master  and  his  servant  or  employes  ;  consequently  the 
occupation  of  premises  by  a  servant,  agent  or  employe 
will  not  ordinarily  constitute  an  occupation  at  will  or 
tenancy  of  any  kind,^  even  in  those  cases  where  the 
building  furnished  is  a  part  of  the  compensation  for  the 
services  rendered.®    The  reason  for  this  is  because  the 

'  Board  of  Commissioners  v.  Har-  People  ex  rel.  Hubbard  v.  Annis, 

man,  101  Ind.  551.  45  Barb.  (N.  Y.)  304 ; 

=  Chatard  v.    O'Donovan,   80  Ind.  Haywood  v.  Miller,  3  Hill  (N.  Y.) 

20  ;  s.c.  41  Am.  Eep.  782.  90  ; 

'  Post  V.  Phelan,   3  How.  (N.   Y.)  Jackson  v.  Sample,  1  John.  Cas. 

Pr.  N.  S.  133.  (N.  Y.)  231  ; 

*  Shaw  V.  Wallace,  25  N.  J.  L.  (1  Doyle  v.  Gibbs,  6  Lans.  (N.  Y.) 

Dutch.)  453,  459.  180  ; 

See :  Henderson  v.  Allen,  23  Cal.  State  v.  Curtis,  4  Dev.  &  B.  (N. 

519.  C.)  L.  222  ; 

"  Mitchell  V.  Davis,  20  Cal.  45  ;  Watson  v.  McEachin,  2  Jones  (N. 

Chatard  v.   O'Donovan,   80  Ind.  C.)  L.  207  ; 

20  ;  s.c.  41  Am.  Rep.  782 ;  White  v.  Bayley,  10  C.  B.  N.  S. 

McQuade  v.  Emmons,  38  N.  J.  (10  J.  Scott  N.  S.)  227  ;  s.c.  100 

L.  (9  Vr.)  397  ;  Eng.  0.  L.  227. 

Morris  Canal  Co.  v.  Mitchell,  31  *  McQuade  v.  Emmons,  38  N.  J.  L. 

N.  J.  L.  (2  Vr.)  99  ;  (9  Vr.)  397  ; 

Kerrains  v.  People,  60  N.  Y.  221 ;  Morris  Canal  Co.  v.  Mitchell,  31 

s.c.  14  Am.  Rep.  158  ;  N.  J.  L.  (2  Vr.)  100  ; 
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possession  of  the  agent,  employe  or  servant  is  the  pos- 
session of  the  master/  as  is  also  a  possession  by  a  licensee 
entering  under  such  agent,  employe  or  servant  ;^  for 
the  reason  that  the  agent,  servant  or  employe  has  no 
estate  in  the  lands/  but  a  mere  license  or  right  to 
occupy,  which  is  terminated  with  the  employment.* 
The  question  whether  the  occupancy  of  premises  by  a 
servant,  agent  or  employe  is  a  tenancy  is  a  question  of 
fact,^  depending  largely  upon  whether  the  occupancy  is 
subsidiary  to  the  service  or  is  independent  thereof.®  In 
order  to  turn  a  possession  by  an  agent,  servant  or  em- 


Kerrains  v.  People,  60  N.  Y.  231 ; 

s.c.  19  Am.  Rep.  158  ; 
People  ex  rel.  Hubbard  v.  Annis, 

45  Barb.CN.  Y.)  304  ; 
Haywood  v.   MUler,   3  HUl   (N. 

Y.)  90  ; 
Rex  V.  Snape,  6  Ad.  &  E.  378  ; 

s.c.  33  Eng.  C.  L.  164  : 
Rex  V.  Cheshunt,  1  Barn.  &  Aid. 

473; 
Rex  V.  Bardwell,  2  Barn.   &  C. 

161 ;  s.c.  9  Eng.  C.  L.  78  ; 
Rex  V.  Shipdham,  3  Dowl.  &  R. 

384  ;  S.C.  16  Eng.  C.  L.  173  ; 
Bertie  v.  Beaumont,  16  East  33  ; 
Allen  V.  England,  3  Fost.  &  F. 

49; 
Hughes  V.   Chatham,  5  Man.  & 

G.  54 ;  s.c.  44  Eng.  C.  L.  39  ; 
Rex  V.  Keletern,  5  Maule  &  S. 

136; 
Hunt  V.   Colson,  3  Moore  &  S. 

790  ;  s.c.  30  Eng.  C.  L.  537  ; 
Rex  V.  Stock,  2  Taunt.  339  ;  s.c. 

11    Rev.   Rep.   605  ;    3    Leach 

1015. 
'  Baker  v.  Dickson,  63  Cal.  19  ; 
Hawkins  v.  Reichert,  38  Cal.  534 

537  * 
Mitchell  V.  Davis,  30  Cal.  45  ; 
Jenkins  v.  Redding,  8  Cal.  598  ; 
Chatard  v.    O'Donovan,  80  Ind. 

20  ;  s.c.  41  Am.  Rep.  383  ; 
Kerrains  v.  People,  60  N.  Y.  321 ; 

s.c.  19  Am.  Rep.  158  ; 
Harrison  v.  Ricks,  71  N.  C.  7  ; 
State  V.  Curtis,  4  Dev.  &  B.  (N. 

C.)L.  333;- 
Rex  V.  Cheshunt,  1  Bam.  &  Aid. 

473  ; 
Rex  V.  Rees,  7  Car.  &  P.  568 ;  s.c. 

33  Eng.  C.  L.  763  ; 
Rex  V.  Tynemouth,  13  East  46  ; 

S.C.  11  Rev.  Rep.  338  ; 


King  V.  Kelstem,  5  Maule  &  S. 

138; 
Rex  V.  Minister,  3  Maule  &  S. 

376. 
=  Potter  V.  Knowles,  5  Cal.  87,  88. 
3  Bryant  v.  Kinlaw,  90  N.  C.  337  ; 
Harrison  v.  Ricks,  71  N.  C.  7  ; 
Allen  V.    Rhodebaugh's    Adm'r, 

Wright  (Ohio)  332. 
*  Chatard  v.  O'Donovan,  80  Ind.  30; 

S.C.  41  Am.  Rep.  782  ; 
MoQuade  v.  Emmons,  38  N.  J. 

L.  (9  Vr.)  397  ; 
Morris  Canal  Co.  v.  Mitchell,  31 

N.  J.  L.  (3  Vr.)  100  ; 
Hughes  V.  Chatham,  5  Man.  & 

G.  54  ;  s.c.  44  Eng.  C.  L.  39  ; 
Hunt  V.   Colson,   3  Moore  &  S, 

790 ;  s.c.  30  Eng.  C.  L.  537. 
^  Cunningham  v.   Cambridge  Sav- 
ings Bank,  138  Mass.  480. 
State  V.  Hayes,  59  N.  H.  450  ; 
Reg.  V.  Spurrell,  L.  R.  1  Q.  B, 

72. 
«  Galena  &  Chio.  U.  R.  R.  Co.  v. 

Jacobs,  20  III.  478  ; 
Pierce  v.  Cambridge,  56  Mass.  (2 

Cush.)  611  ; 
Berringer  v.  Cobb,  58  Mich.  557 

s.c.  25  N.  W.  Rep.  491  ; 
Kerrains  v.  People,  60  N.  Y.  231 

s.c.  19  Am.  Rep.  158  ; 
People  ex  rel.  Hubbard  v.  Annis 

45  Barb.  (N.  Y.)  304  ; 
State  V.  Curtis,  4  Dev.  &  B.  (N, 

C.)  L.  333 ; 
Reg.  V.  Spurrell,  L.  R.  1  Q.  B.  73 

s.c.  13  Jur.  N.  S.  308  ; 
Hughes  V.   Chatham,  5  Man.  & 

G.  54;  s.c.  44  Eng.  C.  L.  39; 
King  V.  Kelstem,  5  Maule  &  S. 

138  ; 
Rex  V.  Minister,  3  Maule  &  S. 

276. 


Chap.  XXI.  §  1410.]    BETWEEN  VENDOR  AND  VENDEE.   1289 

ploye  into  a  tenancy  at  will  it  must  be  such  as  to  war- 
rant an  inference  of  consent  to  a  different  holding,  and 
must  continue  after  the  termination  of  the  services  be- 
yond a  reasonable  time.i  Thus  it  is  held  that  where  the 
premises  are  furnished  as  a  part  of  the  compensation  the 
relation  of  landlord  and  tenant  does  not  exist, ^  but  that 
where  rent  is  reserved  for  wages,  ^  or  the  employe  pays 
a  stipulated  monthly  rental,*  the  occupation  will  be  that 
of  a  tenant  at  will,  determinable  upon  the  ending  of  the 
employment ;  and  where  a  party  agrees  to  remain  in 
occupancy  of  premises  so  long  as  he  shall  continue  in  the 
employ  of  the  master,  he  will  be  regarded  as  holding 
under  a  lease.  * 

Sec.  1410.  Between  vendor  and  vendee.— It  has  been 
much  discussed  whether  one  who  is  let  into  possession  of 
land  under  a  contract  for  a  deed,  intended  to  be  executed 
and  delivered  as  soon  as  the  title  can  be  examined  and 
the  deed  prepared,  while  the  contract  remains  in  force, 
is  to  be  regarded  as  a  tenant  at  will  of  the  vendor, 
or  to  be  held  liable  to  pay  for  use  and  occupation.^  There 
is  much  authority  in  favor  of  the  position  that  one  who 
is  let  into  possession  under  such  circumstances  is  a  quasi 
tenant  at  will.''    By  perhaps  a  majority  of  the  courts 

1  Kerrains  v.  People,  60  N.  Y.  221 ;  G.  54  ;  s.c.  44  Eng.  C.  L.  39. 

s.c.  19  Am.  Kep.  158.  Compare:    Hunt    v.    Colson,    3 

See :  Doyle  v.  Gibbs,  6  Lans.  (N.  Moore  &  S.  790  ;  s.c.  30  Eng. 

Y.)  180.  C.  L.  527. 

'  Thus  where  the  owner  of  a  build-  *  McGee  v.  Gibson,  1  B.  Mon.  (Kj-.) 

ing  agrees  in  writing,  not  under  105. 

seal,  with  A.,  that,  in  consider-  See  :  Ashley  v.  Warner,  77  Mass. 

ation  of  A.'s  taking  care  of  the  43. 

building,  he  will  allow  him  the  ^  Grosvenor  v.  Henry,  27  Iowa  269. 

use    of  certain  rooms    in  the  "  See  :    Lyon  v.  Cunningham,  136 

building,  and  the  owner  either  Mass.  532,  587. 

refuses  to  let  A.  into  possession  ''  Harris  v.  Frink,  49  N.  Y.  24  ;  s.c. 

of  all  of  the  rooms,  or,  after  he  10  Am.  Rep.  318. 

is  in  possession,  evicts  him,  and  See  :  Seabury  Doe  ex  d.  v.  Stew- 
lets  these  rooms  to  a  third  per-  art,  22  Ala.  207;  s.c.  58  Am. 

son,   A.    cannot    maintain  an  Dec.  254  ; 

action   against  the  owner,  on  Smith  i;.Wooding,20  Ala.324,335; 

an    account  annexed    for  the  Davidson  v.  Earnest,  7  Ala.  817  ; 

rent  of  these  rooms.  Frisbie  v.  Price,  27  Cal.  253  ; 

Bowen  v.   Proprietors  of  South  Dean  v.   Comstock,   33  111.  173, 

Building,  137  Mass.  274.  180  ; 

8  McGee  v.  Gibson,  1  B.  Mon.  (Ky.)  Moore  v.  Smith,  24  111.  513  ; 

105  ;  Manchester  v.  Doddridge,  3  Ind. 

Hughes  V.  Chatham,  5  Man.   &  360 ; 
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such  a  person  is  considered  as  a  mere  licensee ;  that  at 
law  his  right  to  occupy  is  determinable  at  any  time  by 
entry  or  demand  for  possession ;  that,  if  he  accepts  the 
deed,  he  is  liable  for  nothing  except  under  his  contract 
for  the  purchase,  but,  if  he  refuses  the  deed,  he  may 
then  be  held  liable  to  pay  for  the  intervening  occupation, 
either  in  an  action  of  trespass  after  entry,  or  ejectment, 
or  perhaps  in  assumpsit ;  that,  if  the  owner  refuses  to 
give  a  deed  according  to  the  contract,  the  vendee  may 
immediately  abandon  the  possession,  and  the  owner  can- 
not maintain  an  action  of  any  kind  on  account  of  the  in- 
tervening occupation.^    There  may  be  special  circum- 


Tumer  t;.  Thomas,  13  Bush  (Ky.) 

518; 
Se.hastian  v.  Ford's  Heirs,  6  Dana 

(Ky.)  436  ; 
Venable  v.  McDonald,    4  Dana 

(Ky.)  336,  837 ; 
Dennis    v.  Warder,  3    B.   Mon. 

(Ky.)  175  ; 
Lapham  v.  Norton,  71  Me.  83  ; 
Patterson  v.   Stoddard,  47  Me. 

355  ;  s.o.  74  Am.  Dec.  490  ; 
Dunning  v.  Finson,  46  Me.  546  ; 
Moshier  v.  Reding,  12  Me.  478  ; 
Foley  V.  Wyeth,  84  Mass.  (2  AUen) 

131  ;  s.c.  79  Am.  Dec.  771  ; 
Gould  V.  Thompson,  45  Mass.  (4 

Met.)  224  ;  s.c.  12  Mass.  325  ; 
The    inhabitants    of    Quincy   v. 

Spear,  32  Mass.  (15  Pick.)  144  ; 
Proprietors  of  No.  Six  v.  McFar- 

land,  13  Mass.  325  ; 
Ransom  v.  Babcock,    40   Mich. 

330; 
Raynor  v.  Haggard,  18  Mich.  72 
Crane  v.  O'Reiley,  8  Mich.  312  ; 
Dwight  V.  Cutler,  3  Mich.  566 

S.C.  64  Am.  Dec.  105  ; 
Glascock  V.  Robards,  14  Mo.  350 

s.c.  55  Am.  Dec.  108  ; 
Den  V.  Drake,  14  N.  J.  L.  (2  J.  S. 

Gr.)523; 
Jackson  v.  Miller,  7  Cow.  (N.  Y.) 

747; 
Walton  V.  File,  1  Dev.  &  B.  (N. 

C.)  L.  .567 ; 
Love  V.  Edmonston,  1  Ired.  (N. 

C.)  L.  152  ; 
Jones  V.  Jones,  2  Rich.  (S.  C.)  L. 

543; 
Doe  V.  MiUer,  1  Ad.  &  E.  329  ; 
Right  d.  Lewis  v.  Beard,  13  East 

210; 
Risely  v.  Ryle,  11  Mees.  &  W.  16  ; 


s.c.  12  L.  J.  Ex.  323  ; 
Waring  v.  King,  8  Mees.  &  W. 

571; 
Howard  v.  Shaw,  8  Mees.  &  W. 

118-133  ; 
Doe  V.  Chamberlaine,  5  Mees.  & 

W.  14 ; 
Doe  d.  Gray  %\  Stanion,  1  Mees. 

&  W.  695,  700  ; 
Ball  V.  CuUimore,  2  Cromp.  M.  & 

R.  120  ;  s.c.  5  Tyr"^-  753. 
'  Lyon  V.  Cunningham,  137  Mass. 

532,  537. 
See  :  Adair  v.  Stone,  81  Ala.  113  ; 
Blum  V.  Robertson,  24  Cal.  138, 

145; 
Willis    V.    Wozencraft,   12    Cal. 

607,  616  ; 
Keller  v.  lilopfer,  3  Colo.  133  ; 
Klopfer  V.  Keller,  1  Colo.  410  ; 
Redden  v.  Barker,  4  Harr.  (Del.) 

179; 
Mariner   v.    Burton's    Admr.,  4 

Harr.  (Del.)  69  ; 
Brown  v.  Pei-sons,  48  Ga.  60  ; 
Fall  V.  Hazehegg,  45  Ind.  576  ; 

s.c.  15  Am.  Rep.  378  ; 
Kratemayer   v.   Brink,   17    Ind. 

509: 
Cole  V.  Gill,  14  Iowa  537  .; 
Goldsberry   v.    Bishop,    3    Duv. 

(Ky.)  143,  144 ; 
Rogers  v.  Wiggs,  13  B.  Mon.  (Ky.) 

504,  505  ; 
Warner  v.   Bacon,   74  Mass.   (8 

Gray)  397 ;  s.c.   69  Am.   Dec. 

258; 
Dakin  v.  Allen,  63  Mass.  (8  Cush.) 

33; 
Ross  V.  Van  Aulen,  42  N.  J.  L. 

(13  Vr.)  49  ; 
Brewer  v.  Craig,  18  N.  J.  L.  (3 

Harr.)  214; 
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stances  attending  the  transaction  from  which  an 
agreement  to  pay  for  the  intervening  occupation  may  be 
inferred  or  impUed,  but  it  is  not  for  the  courts  to  infer  or 


Den  V.  Westbrook,  15  N.  L.  (3  J. 
S.  Gr.)  371,  373  ;  s.c.  29  Am. 
Dec.  693 ; 

Ayer  v.  Hawkes,  11  N.  H.  148  ; 

Thompson  v.  Brower,  60  Barb. 
(N.  Y.)  463  ; 

Smith  V.  Stewart,  6  John.  (N.  Y.) 
46  ;  S.C.  5  Am.  Dec.  186  ; 

Stauffier  v.  Eaton,  13  Ohio  333, 
334; 

Hill  V.  Hill,  43  Pa.  St.  531,  528  ; 

Watkins  v.  Hohnan,  41  0.  S.  (16 
Pet.)  54  ;  bk.  10  L.  ed.  885  : 

Blight  V.  Rochester,  20  U.  S.  (7 
Wheat.)  535 ;  bk.  5  L.  ed. 
516; 

Carpenter  v.  United  States,  6  Ct. 
of  CI.  156. 

Some  of  tlie  cases  hold  that  one 
entering  under  a  void  or  void- 
able contract  of  purchase  is  a 
tenant  at  will. 

Hadley  v.  Morrison,  39  III.  393  ; 

Tilghman  ?>.  Little,  18  111.  239  ; 

WeUs  V.  Mason,  5  111.  (4  Scam.) 
88  * 

Whitney  v.  Cochran,  2  111.  (1 
Scam.)  209 ; 

Mattox  V.  Hightshue,  39  Ind.  95  ; 

Hope  V.  Cason,  3  B.  Mon.  (Ky.) 
544,  547  ; 

Patterson  v.  Stoddard,  47  Me. 
355;  s.c.  74  Am.  Dec.  490; 

Howard  v.  Merriam,  59  Mass.  (5 
Cush.)  563  ; 

Ezelle  V.  Parker,  41  Miss.  520 ; 

Young  V.  Ingle,  14  Mo.  426  ; 

Harris  v.  Frink,  49  N.  Y.  24  ;  s.c. 
10  Am.  Rep.  318. 

Alabama  doctrine  is  that  tenancy 
does  not  arise  from  a  void  sale 
of  the  fee. 

BeU  V.  EUis'  Heirs,  1  Stew.  &  P. 
Ala.)  294. 

New  York  doctrine. — The  Supreme 
Court  of  New  York  say  in  the 
case  of  Harris  v.  Frink,  49  N. 
Y.  24;  s.c.  10  Am.  Rep.  318, 
that  "expressions  are  to  be 
found  in  some  of  the  authori- 
ties cited,  to  the  effect  that  one 
entering  under  a  contract  of 
purchase  does  not  stand  in  the 
relation  of  tenant  to  the  vendor. 

Smith  V.  Stewart,  6  John.  (N.  Y.) 
46  ;  s.c.  5  Am.  Dec.  186  ; 

Bancroft    v.   Wardell,   13  John. 


(N.  Y.)  489  ;  s.c.  7  Am.  Dec. 
396. 

These  expressions  are  used,  how- 
ever, in  reference  to  the  ques- 
tion whether  an  undertaking 
to  pay  rent  can  be  implied. 
But  where  a  purchaser  of  a 
farm  enters  upon  it  under  an 
express  agreement  of  the  ven- 
dor that  he  may  occupy  and 
work  it  until  the  vendor  is  pre- 
pared to  convey,  and  the  agree- 
ment to  sell  is  merely  by  parol, 
and  the  question  arises  with 
reference  to  the  rights  of  such 
an  occupant,  in  case  of  a  re- 
fusal of  tlie  vendor  to  perform, 
and  a  termination  by  him  of 
the  occupancy,  without  any 
default  on  the  part  of  the  occu- 
pant, there  is  strong  reason  for 
according  to  such  occupant  the 
rights  of  a  tenant  at  will.  The 
permission  to  occupy,  unac- 
companied by  any  contract  of 
sale,  would  clearly  crea,te  a 
tenancy  at  will. 

Burns  v.  Bryant,  31  N.  Y.  458. 

The  effect  of  the  invalidity  of  the 
contract  of  sale,  is  to  reduce 
the  right  of  the  vendee  to  fhat 
of  a  mere  licensee,  and  to  en- 
able the  vendor  to  revoke  the 
license  at  his  pleasure.  When 
he  exercises  that  right  there  is 
no  injustice  in  placing  him  in 
the  same  position  as  if  the  con- 
tract of  sale  which  he  repudi- 
ates had  not  been  made.  The 
holding,  from  the  beginning, 
was,  in  fact,  at  his  will ;  and 
the  principles  upon  which  em- 
blements are  allowed  to  a  ten- 
ant at  will  would  seem  applic- 
able to  such  a  case. 

Harris  v.  Frink,  49  N.  Y.  24  ;  s.c. 
10  Am.  Rep.  318  ; 

1  Co.  Litt.  (19th  ed.)  45a,  55b  ; 

Comyns'  Dig.,  tit.  Liens,  G.  2. 

A  prospective  purchaser  is  not  liable 
for  rent  pending  the  negotia- 
tions, but  is  liable  for  use  and 
occupation  after  the  negotia- 
tions cease. 

Dwight  V.  Cutler,  3  Mich.  566 ; 
s.c.  64  Am.  Dec.  105. 
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imply  from  the  sole  fact  of  a  permissive  occupation  pend- 
ing the  preparation  and  delivery  of  the  deed.^ 

No  contract  of  tenancy  between  the  vendor  and  vendee 
is  implied  when  the  contract  fails  without  any  fault  on 
the  part  of  the  vendee,^  whether  the  agreement  is  to  pro- 
cure title  by  statutory  proceedings  or  a  direct  sale  ;  ^  or 
where  the  executory  contract  is  finally  carried  out.* 
Where  the  vendee  is  in  default  he  may  be  treated  either 
as  a  trespasser,  or  as  a  tenant  at  will,  at  the  election  of 
the  vendor ;  ^  but  where  the  contract  under  which  the 
purchaser  enters  and  makes  default  has  an  alternative' 
to  pay  rent  in  case  of  default  .of  payment  of  purchase- 
money,  a  tenancy  at  will  arises.^ 

Section  V. — How  Terminated. 

Sec.  1411.  Introduction — Common-law  doctrine. 

Sec.  1412.  Demand  and  notice — SuflBciency  of. 

Sec.  1413.  By  act  of  lessor — Bankruptcy. 

Sec.  1414.  By  act  of  lessee — Abandonment. 

SECTIGlsr  1411.  Introduction— Common-law  doctrine.— At 
common  law  tenancies  at  will  are  at  the  will  of  both 

'  Lyon  V.  Cunningham,  136  Mass.  Mich.  590  ;  s.c.  19  N.  W.  Eep. 

533,  537  ;  197  ; 

Howard  v.  Shaw,  8  Mees.  &  W.  Williams  v. .  Hodges,    41    Mich. 

118.  695 ;  s.c.  3  N.  W.  Rep.  189  ; 

*  Garvin  v.  Jennerson,  30  Kan.  371;  Freeman  v.  Headley,  33  N.  J.  L. 

Lyon  V.  Cunningham,  136  Mass.  (4  Vr.)  533  ; 

533  ;  Den  v.  Green,  20  N.  J.  L.  (1  Span.) 
Little  V.  Pearson,    34   Mass.    (7  171. 

Pick.)  301 ;    s.c.  19  Am.  Dec.     «  Thornton  v.  Strauss,  79  Ala.  164  ; 

389 ;  Ish  v.  Morgan,  48  Ark.  413  ; 

Way  V.  Raymond,  16  Vt.  371 ;  Oxford  v.  Ford,  67  Ga.  362  ; 

Hugh  V.  Birge,  11  Vt.  190  ;  s.c.  Austin  v.  Wilson,  46  Iowa  362  ; 

34  Am.  Dec.  682  ;  Bacon  v.  Howell,  60  Miss.  362 ; 

Kirtland  v.  Pounsett,   2  Taunt.  Vick  v.  Ayres,  53  Miae.  670  ; 

145.  Stinson    v.   Dousman,  20   How. 
3  Stacy  V.  Vermont  Cent.  R.  Co.,  33  (N.  Y.)  Pr.  461  ; 

Vt.  551.  Gariss  v.  Gariss,  3  N.  J.  Eq.  (1 

*  Hardin  v.  Gerard,  10  Bush  (Ky.)  H.  W.  Gr.)  79,  81  ; 

259,  262 ;  King  v.  Morford,  1  N.  J.  Eq.  (1 

Dennett  v.  Penobscot  F.  Co.,  57  Saxt.)  274  ; 

Me.  425  ;  s.c.  2  Am.  Rep.  58  ;  Dunn  v.  Tillery,  79  N.  C.  497 ; 

Carpenter  v.  United  States,  84  U.  Williamson  v.  Paxton,  18  Gratt. 

S.  (17  Wall.)  489  ;  bk.  21  L.  ed.  (Va.)  475 ; 

680,  aff'g,  6  Ct.  of  CI.  56.  Saunders  v.  Musgrave,  6  Bam.  & 

'  Alton  V.  Pickering,  9  N.  H.  494,  C.  534  ;  s.c.  13  Eng.  C.  L.  240  ; 

498;  Anderson  v.  Midland  R.  Co.,  30 

Clough  V.  Hosford,  6  N.  H.  231.  L.  J.  Q.  B.  94  ;  s.c.  7  Jur.  N. 

See :    Henderson    v.    Miller,   53  S.  411. 
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parties,  and  are  determinable  at  the  will  of  either  party 
without  previous  notice.^  Any  act  on  the  part  of  either 
party  which  indicates  an  intention  to  put  an  end  to  the 
tenancy,  or  which  is  inconsistent  with  the  continuance 
of  the  relation  of  lessor  and  lessee,  will  terminate  the 
estate.^  Such  as  the  conveyance  of  the  premises  by  either 
party  ;  ^  or  the  death  of  either  party  ;  *  and  where  the  les- 


Dunne  •;;.  Trustees  of  Schools,  39 

111.  578  ; 
Knight  V.  Indiana  Coal  &  Iron 

Co.,  47  Ind.  105  ;  s.c.  17  Am. 

Rep.  693,  697 ; 
Doe    d.   Pidgen    v.   RichardSj  4 

Ind.  374 ; 
Estv  V.  Baker,  50  Me.  835  ;  s.c. 

79  Am.  Dec.  616  ; 
Withers  v.  Larrabee,  48  Me.  570 ; 
Currier  v.  Earl,  13  Me.  316  ; 
Davis  V.  Thompson,  13  Me.  309  ; 
Hilsedegen  v.  Scheich,  55  Mich. 

468  ;  s.c.  31  N.  W.  Rep.  894  ; 
Jackson  v.  Bradt,  3  Cai.  (N.  Y.) 

160,  169  ; 
Jackson  v.  Aldrioh,  13  John.  (N. 

Y.)  106  : 
Jackson  v.  Wilsey,  9  John.  (N. 

Y.)  267  ; 
Kitchen  v.  Pridgen,  3  Jones  (N. 

C.)  L.   49;   s.c.  64  Am.   Dec. 

593  * 
Hudson  V.  Wheeler,  34  Tex.  356 ; 
Rich  V.  Bolton,  46  Vt.  84 ;  s.c.  14 

Am.  Rep.  615  ; 
Chamberlin  v.  Donahue,  45  Vt. 

50; 
Sheldon  v.  Davey,  43  Vt.  637  ; 
Harrison  v.  Middleton,  11  Gratt. 

(Va.)  537  ; 
Locke  V.  Matthews,  13  C.  B.  N. 

S.  (13  J.  Scott  N.  S.)  753 ;  s.c. 

106  Eng.  C.  L.  753  : 
Doe  d.  Tilt  v.  Stratton,  4  Bing. 

446  ;  s.c.  13  Eng.  C.  L.  581  ; 
Doe    d.    Knight    v.    Quigley,   3 

Camp  505,  506;    s.c.  11  Rev. 


Rep.  780  ; 
Right  d.  Lewis  v.  Beard,  13  East 

310; 
Doo  d.  HoUingsworth  v.  Stennett, 

3  Esp.  717  ;*  s.c.  5  Rev.  Rep. 

769; 
Price  V.  Price,  3  Maule  &  S.  464 ; 

s.c.  9  Bing.  356 ;  33  Eng.  C.  L. 
'  Holly  V.  Brown,  14  Conn.  355  ; 
Esty  V.  Baker,  50  Me.  335 ;  s.c. 

79  Am.  Dec.  616  ; 
Moore  v.  Boyd,  24  Me.  242  ; 
Davis  V.  Thompson,  13  Me.  209  ; 
Clark  V.  Wheelock,  99  Mass.  14, 

15; 
Pratt    V.    Farrar,   93    Mass.    (10 

Allen)  519  ; 
Curtis    V.   Galvin,    83    Mass.    (1 

Allen)  215  ; 
Hildreth  v.  Conant,  51  Mass.  (10 

Met.)  298  ; 
Curl  V.  Lowell,  36  Mass.  (19  Pick.) 

25; 
Rising  V.  Stannard,  17  Mass.  283  ; 
Alton  V.  Pickering,  9  N.  H.  494  ; 
Jackson  v.  Aldrich,  13  John.  (N. 

Y.)  106  ; 
Den  ex  d.  Howell  v.  Howell,  7 

Ired.  (N.  C.)  491,  496  ; 
Walden  v.  Bodley,  14  Pet.  (U.  S.) 

156,  163  ;  bk .  10  L.  ed.  398. 
Doe  d.  Price  v.  Price,   9  Bing. 

356  ;  s.c.  23  Eng.  C.  L.  614 ; 
Turner  v.  Doe  d.  Bennett,  9  Mees. 

&  W.  643. 
»  Robinson  v.  Deering,  56  Me.  357  ; 
Esty  V.  Baker,  50  Me.  335  ;  s.c. 

79  Am.  Dec.  616  ; 


'  Joy  V.  McKay,  70  Cal.  445  ;  s.c.  11 

Pac.  Rep.  763  ; 
Cody  V.  Quarterman,  13  Ga.  400  ; 
Manchester  v.  Doddridge,  3  Ind. 

360; 
Esty  V.  Baker,  50  Me.  335 ;  s.c. 

79  Am.  Dec.  616  ; 
Reed  v.  Reed,  48  Me.  388  ; 
Robie  V.  Smith,  31  Me.  114  ; 
Howard  v.  Merriam,  59  Mass.  (5 


Cush.)  563  ; 
Ferrin  v.   Kenny,   51  Mass.    (10 

Met.)  394 ; 
Rising  V.  Stannard,  17  Mass.  383  ; 
Mhoon  V.  Drizzle,  3  Dev.  (N.  C.) 

414,  416  ; 
Say  V.  Stoddard,  37  Ohio  St.  478  ; 
Pay  ton  v.  Sherburne,  15  R.  1. 313  ; 

s.c.  3  Atl.  Rep.  300. 


*  See:  Ante  (*)  footnote,  p.  257. 
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sor  is  a  corporation,  its  dissolution  will  determine  the 
tenancy.^  At  the  death  of  the  lessor  the  estate  of  the 
tenant  at  will  becomes  a  tenancy  at  sufferance,  and  in 
case  of  the  death  of  the  lessee  his  heirs  or  representatives 
have  no  right  to  possession  thereunder.^  Where  there 
are  two  or  more  lessees,  however,  the  death  or  marriage 
of  one  does  not  determine  the  tenancy.^ 

Sec.  1412.  Demand  and  notice— Sufllciency  of.— We  have 
already  seen*  that  at  common  law  a  tenant  at  will 
is    not  entitled  to  notice  to  quit,^    but  a  demand    of 


Matthews  v.  Ward,  10  Gill  &  J. 

(Md.)  443,  456  ; 
Lawton  V.  Savage,  136  Mass.  Ill  ; 
Emmes  v.  Feeley,  132  Mass.  346  ; 
Arnold  v.  Nash,  126  Mass.  397  ; 
Clark  V.  Wheelock,  99  Mass.  14 ; 
King  V.  Lawson,  98  Mass.  309  ; 
Alexander  v.  Carew,  95  Mass.  (13 

Allen)  70 ; 
Pratt    V.   Farrar,    92    Mass.    (10 

Allen)  519  ; 
Eooney  v.  Gillespie,  88  Mass.  (6 

Allen)  74 ; 
Curtis  V.  Galvin,  83  Mass.  (1  Allen) 

215; 
Mizner  v.  Munroe,  76  Mass.  (10 

Gray)  290  ; 
McFarland  v.  Chase,  73  Mass.  (7 

Gray)  462  ; 
Cooper  V.   Adams,   60    Mass.   (6 

Cush.)  87  ; 
Howard  v.  Memam,  59  Mass.  (5 

Cush.)  563  ; 
Kelly  V.  Waite,  53  Mass.  (12  Met.) 

300; 
Hildreth  v.  Conant,  51  Mass.  (10 

Met.)  398 ; 
Benedict  v.  Morse,  51   Mass.  (10 

Met.)  323 ; 
Doe  d.  Howell  v.  Howell,  7  Ired. 

(N.  C.)  491,  496  ; 
MoCann  v.  Rathbone,  8  R.  I.  403 
Doak  V.  Donelson,  2  Yerg.  (Tenn. 

349,  255  ;  s.c.  34  Am.  Dec.  485 
Melling  v.  Leak,  16  C.  B.  (7  J, 

Scott)  652 ;  s.c.  81  Eng.  C.  L, 

652; 
Ball  V.  CuUimore,  2  Cromp.  M.  & 

R.  120,  121 ;  s.c.  57  Gr.  753. 
See  :  Pinhorn  v.  Souster,  8  Ex. 

763  ;  s.c.  33  L.  J.  Ex.  266  ; 
Jones  V.  Clerk,  Hardr.  47. 
Lea  V.  Hernandez,  10  Tex.  137. 
'  Cody  V.  Quarterman,  13  Ga.  386  ; 


Manchester  v.  Doddridge,  8  Ind. 

360; 
Reed  v.  Reed,  48  Me.  388  ; 
Robie  V.  Smith,  21  Me.  114 ; 
Howard  v.  Merriam,  59  Mass.  (5 

Cush.)  563  ; 
Ferrin  v.  Kennedy,  51  Mass.  (10 

Met.)  294  ; 
Morton  v.  Woods,  L.  R.  4  Q.  B. 

293,  306  ;  s.c.  38  L.  J.  Q.  B.  81 ; 
James  v.  Dean,  11  Ves.  391 ;  s.c 

8  Rev.  Rep.  178. 
«  Henstead's  Case,  5  Co.  106. 
^  See  :  Ante,  §  1394. 
''  Herrill  v.  Sizcland,  81  111.  457  ; 
Venable  i\   McDonald,   4   Dana 

(Ky.)  337  ; 
Withers  v.  Larrabee,  48  Me.  570  ; 
Davis  V.  Thompson,  13  Me.  209  ; 
Doe  ex  d.  Carson  v.  Baker,  4  Dev. 

(N.  C.)  L.  320  ;  s.c.  25  Am.  Dec. 

706; 
Den  ex  d.  Humphries  v.  Humph- 
ries, 3  Ired.  (N.  C.)  L.  362  ; 
Johnson  v.  Johnson,  13  R.  I.  467  ; 

s.c.  36  Alb.  L.  J.  351 ; 
Den  Lessee  v.  Webster,  10  Yerg. 

(Tenn.)  513  ; 
Rich  V.  Bolton,  46  Vt.  84 ;  s.c.  14 

Am.  Rep.  615  : 
Harrison  v.  Middleton,  11  Gratt. 

(Va.)  537 ; 
Willison  V.  Watkins,  38  U.  S.  (3 

Pet.)  43 ;  bk.  7  L.  ed.  596  ; 
Doe  ex  d.  Bastow  v.  Cox,  11  Ad. 

&  E.  N.  S.  (11  Q.  B.)  122  ;  s.c. 

63  Eng.  C.  L.  131 ; 
Doe  d.  Rogers  v.  Pullen,  2  Bing. 

N.  C.  749  ;  s.c.  39  Eng.  C.  L. 

745  ; 
Right  d.  Lewis  v.  Beard,  13  East 

210; 
Doe  ex  d.   Tomes  v.   Chamber- 

laine,  5  Mees.  &  W.  14. 
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possession  is  necessary  to  terminate  the  estate  at  will.  ^ 
This  demand  need  not  be  formally  or  precisely  ex- 
pressed ;  anything  amounting  to  a  demand  will  be 
sufficient  to  terminate  the  estate.^  The  common-law  rule 
has  been  changed  by  statute  in  most  of  the  states  ;  but 
where  no  fixed  time  of  notice  to  quit  is  provided  by 
statute,  a  general  notice  to  quit  will  be  sufficient.^  And 
it  has  been  held  that  a  statute  providing  for  termination 
of  tenancies  at  will  by  notice  in  writing  served  upon  the 
occupant  thirty  days  before  the  time  fixed  in  said  notice 
for  the  termination  thereof,  does  not  provide  that  such 
tenancies  cannot  be  terminated  in  any  other  way.  Ten- 
ancies at  will  at  common  law  may  be  terminated  in  the 
same  manner  as  before  the  statute.* 


'  HerreUt;.  Sizcland,  81  111.  457 ; 
Dunne  v.  Trustees  of  Schools,  39 

m.  578  ; 
Den  ex  d.  Howell  v.  Howell,  7 

Ired.  (N.  C.)  L.  496. 
'  Chamberlin  v.   Donahue,  45  Vt. 

50. 
2  Crommelin  v.  Theiss,  31  Ala.  412  ; 

s.c.  70  Am.  Dec.  499  , 
Brockway  v.  Thomas,   86    Ark. 

518; 
Herrell  v.  Sizcland,  81  lU.  459  ; 
Dunne  v.  Trustees  of  Schools,  39 

111.  578 ; 
Doe  d.   Pidgen    v.   Richards,    4 

Ind.  374 ; 
Dobbins  v.  Luscli,  53  Iowa  304  ; 
Currier  v.  Earl,  13  Me.  216  ; 
Davis  V.  Thompson,  13  Me.  309  ; 
Curl  V.  Lowell,  36  Mass.  (19  Pick.) 

35; 
Ellis  V.  Paige,  18  Mass.  (1  Pick.) 

43; 
Nowell  r.  Wentworth,  58  N.  H. 

319  • 
Dame' v.  Dame,  38  N.  H.  429  ;  s.c. 

75  Am.  Dec.  195 ; 
Whitney  v.  Swett,  32  N.  H.  10 ; 

s.c.  53  Am.  Dec.  228; 
Den  ex  d.  Howell  v.  Howell,  7 

Ired.  (N.  C.)  L.  496  ; 
Locke  V.  Matthews,  13  C.  B.  N. 

S.  (13  J.  Scott  N.  S.)  758  ;  s.c. 

Eng.  C.  L.  754  ; 
Doe  ex  d.  Bastow  v.  Cox,  11  Ad. 

&  E.  N.  S.  (11  Q.  B.)  133  ;  s.c. 

63  Eng.  C.  L.  131  ; 


Doe-d.  Roby  v.  Maisey,  8  Barn. 
&  C.  767  :.-.c.  15  Eng.  C.L.  377; 

Price  V.  Price,  9  Bing.  356  ;  s.c. 
23  Eng.  C.  L.  614. 

Mortgagor's  lenancy  at  will  is  ter- 
minated bj  notice  given  bj'  the 
mortgagee  to  the  agent  ap- 
pointed to  collect  rents,  to  pay 
such  rents  to  himself  and  not 
to   the  mortgagor. 

Crosby  v.  Harlow,  21  Me.  499  ; 
s.c.   38  Am.   Dec.   276. 

In  Maine  a  tenancy  at  will  can 
be  determined  by  either  party 
by  thirty  days'  notice  in  writ- 
ing for  that  purpose  given 
to  the  other  party,  and  not 
otherwise  except  by  mutual 
consent.  Hence,  where  a  ten- 
ant without  written  notice, 
or  the  consent  of  the  land- 
lord, abandons  the  possession 
of  premises  verbally  leased 
to  him,  his  liability  for  rent 
continues  for  whatever  period 
may  elapse  before  the  tenancy 
becomes  terminated  by  written 
notice,  or  until  possession  of 
the  premises  may  be  accepted 
by  the  landlord. 

See  :  Hall  v.  Western  Transpor- 
tation Co.,  34  N.  Y.  284,291; 

Barlow  v.  Wainwright,  22  Vt. 
88  :  s.c.  52  Am.  Dec.  79  ; 

Redpath  v.  Roberts,  3  Esp.  225.  * 
*  Esty  V.  Baker,  50  Me.  325  ;  s.c. 
79  Am.  Dec.  616. 


*  See  :  Ante  (*)  footnote,  p.  257. 
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BANKRUPTCY  OF  LESSOR. 


[Book  III. 


Sec.  1413.  By  act  of  lessor— Bankruptcy.— An  estate  at 
will  is  terminated  by  the  lessor  exercising  over  the  leased 
property  any  right  or  title  to  the  same  which  will  impair 
the  rights  secured  to  the  tenant  at  will ;  ^  such  as  a  sale 
of  the  property.^  A  tenancy  at  will  may  also  be  deter- 
mined by  the  bankruptcy  of  the  lessor  ;  ^  and  on  the 
lessor's  failure  to  perform  the  tenant  may  consider  the 
tenancy  determined.* 


Sec.  1414.  By  act  of  the  lessee— Abandonment.— The  in- 
trinsic quality  of  a  tenancy  at  will  is  that  it  is  personal 
and  cannot  pass  to  an  assignee,  and  that  by  an  alienation 
in  fee  or  for  years  the  estate  at  will  is  ipso  facto  deter- 
mined, and  cannot  longer  subsist  ;  ^  consequently  if  the 
lessee  exercises  any  rights  of  ownership  over  the  premises 
this  will  determine  the-  estate,®  but  until  notice  the  land- 
lord may  continue  to  treat  the  lessee  as  his  tenant.^    The 


'  Holly  V.  Brown,  14  Conn.  255  ; 
Reed  v.  Reed,  48  Me.  388  ; 
Young  V.  Young,  36  Me.  133  ; 
Moore  v.  Boyd,  24  Me.  242  ; 
Pratt    V.    Farrar,    92  Mass.   (10 

Allen)  519  ; 
Curtis    V.    Galvin,    83    Mass.  (1 

Allen)  215  ; 
Kelly    V.    Waite,   53    Mass.    (13 

Met.)  300 ; 
Curlv.  Lowell,  36  Mass.  (19  Pick.) 

35; 
Dorrell  v.  Johnson,  84  Mass.  (17 

Pick.)  263  ; 
Ellis  V.  Paige,  18  Mass.  (1  Pick.) 

43; 
Rising   V.    Stannard,    17    Mass. 

283; 
Rich  V.  Bolton,  46  Vt.   84 :  s.c. 

14  Am.  Rep.  615  ; 
Chamberlin  v.  Donahue,  45  Vt. 

50; 
Walden  v.   Bodley,  39  N.  S.  (14 

Pet.)  156,  162 ;  bk.   10  L.   ed. 

398,  400 ; 
Pollen  V.  Brewer,  7  C.  B.  N.  S. 

(7  J.  Scott)  371  ;  s.c.  97  Eng. 

C.  L.  870 ; 
Ball  V.   Cullimore,  2  Cromp.  M. 

&  R.  130  ;  s.c.  5  Tyrw.  753  ; 
Dinsdale  v.  Ives,  3  Lev.  88  ; 
Turner  v.  Doe  d.  Bennett,  9  Mees. 

&  W.  643  ; 
Doe  V.  Turner,  7  Mees.  &  W.  336. 
See  :  Cook  v.  Cook,  38  Ala.  660  ; 
Benedict  v.  Morse,  51  Mass.  (10 


Met.)  333  ; 
Daniels  v.  Davison,  16  Ves.  349, 

353  ;  s.c.  10  Rev.  Rep.  171. 
Compare:    Cheever  v.   Pearson, 

33  Mass.  (16  Pick.)  366  ; 
Doe  V.  Thomas,  6  Ex.  854. 
^  Winter  v.   Stevens,   91  Mass.   (9 

Allen)  536 ; 
Dillon  V.   Brown,   77    Mass.   (11 

Gray)  179;   s.c.   71  Am.  Dec. 

700; 
Dame  v.   Dame,  38  N.   H.  439  ; 

s.c.  75  Am.  Dec.  195  ; 
Alton  V.  Pickering,  9  N.  H.  494  ; 
Jackson  ex  d.  Phillips  v.   Aid- 
rich,  13  John.  (N.  Y.)  106  ; 
Den  ex  d.  Howell  v.  Howell,   7 

Ired.  (N.  C.)  L.  496  ; 
Ball  V.  Cullimore,  2  Cromp.  M. 

&  R.  120,  s.c.  5  Tyrw.  753. 
^  Davies  v.  Thompson,  6  Ex.  854. 
^  Lyon  V.  Cunningham,  136  Mass. 

533. 
5  Esty  V.   Baker,  50  Me.   835 ;  s.c. 

79  Am.  Dec.  616. 
"  Cunningham  v.   Holton,   55  Me. 

33; 
Cooper  V.   Adams,   60    Mass.   (6 

Cush.)  87. 
Compare  :   Pinhorn  v.   Souster, 

8  Ex.  773  ;  s.c.  20  Eng.  L.  & 

Eq.  501. 
'  Sampson  v.  Sohaeffer,  3  Cal.  196  ; 
Fusselman    v.   Worthington,   14 

111.  135  ; 
Farrow  v.  Edraundson,  4  B.  Mon. 
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tenant  at  will  may  also  determine  the  estate  by  aban- 
donment or  desertion/  by  disclaimer,^  by  breach  of  con- 
dition,^ by  repudiation  or  surrender,*  by  commission 
of  waste,  ^  or  by  any  other  act  inconsistent  with  his  ten- 
ure,— ®  such  as  receiving  and  recording  a  deed  from  a 
stranger.^ 


(Ky.)  605;  s.c.   41   Am.   Dec. 

250; 
Benneck  v.  Whipple,  13  Me.  346 ; 

s.c.  38  Am.  Dec.  186  ; 
Sprague  v.  Quinn,  108  Mass.  553, 

554; 
Towne  v.   Butterfield,   97  Mass. 

105; 
Cooper  V.   Adams,   60    Mass.   (6 

Cush.)  87 ; 
KeUy    V.    Waite,    53    Mass.   (13 

Met.)  300  ; 
Boston  V.  Binney,   28  Mass.  (11 

Pick.)  1 ;  s.c.  22  Am.  Deo.  353 ; 
Cole  V.  Lake  Co.,  54  N.  H.  377  ; 
Eussell  V.  Fabyan,  34  N.  H.  223  ; 
Sharp  V.   Kelly,  5  Den.  (N.  Y.) 

431; 
Den  ex  d.  Howell  v.   Howell,  7 

Ired.  (N.  C.)  L.  496  ; 
Duke  V.  Harper,  6  Yerg.  (Tenn.) 

380  ;  s.c.  27  Am.  Dec.  462  ; 
Chamberlin  v.  Donahue,  45  Vt. 

50,  55  ; 
Harrison  v.  Middleton,  11  Gratt. 

(Va.)  527  ; 
Woodward   v.  Brown,  38  U.  S. 

(13  Pet.)  1  ;  bk.  10  L.  ed.  31 ; 
Pinhorn  v.  Souster,   8  Ex.  772  ; 

s.c.  20  Eng.  L.  &  Eq.  501  ;  1  Co. 

Litt.  (19th  ed.)  57a. 
'  Carpenter  v.  Jones,  63  111.  517  ; 
Chandler  v.  Thurston,   27  Mass. 

(10  Pick.)  205  ; 
Say  V.  Stoddard,  27  Ohio  St.  478. 
^  Den  ex  d.  Love  v.  Edmondston, 

1  Ired.  (N,  C.)  L.  152. 


'McGee  v.  Gibson,  1  B.  Mon.  (Ky.) 

105; 
Ashley  v.  Warner,  77  Mass.  (11 

Gray)  43  ; 
Creech  v.  Crockett,  59  Mass.  (5 

Cush.)  133. 
*  Crommelin  v.  Thiess,  31  Ala.  412  : 

s.c.  70  Am.  Dec.  499  ; 
Williams  v.  Cash,  27  Ga.  507  ;  s.c. 

73  Am.  Dec.  739  ; 
Currier  v.  Earl.  13  Me.  316  ; 
Chalmers  v.   Vignaud,   2  Mart. 

(La.)  N.  S.  189 ; 
Say  V.  Stoddard,  37  Ohio  St.  478. 
» Daniels    v.    Pond,    38  Mass.   (21 

Pick.)  367  ;  s.c.   32  Am.   Deo. 

369; 
Perry  v.  Carr,  44  N.  H.  118,  120  ; 
Pettengill  v.  Evans,  5  N.  H.  54 ; 
Harris  v.  Frink,  49  N.  Y.  24 ;  s.c. 

10  Am.  Rep.  318  ; 
Phillips  V.  Covert,  7  John.  (N.  Y.) 

1; 
Countess  of  Shrewsbury's  Case, 

5  Co.  13a. 
«  Bennock  v.  Whipple,  12  Me.  346  ; 

s.c.  28  Am.  Deo.  186  ; 
Campbell  v.  Procter,  6  Me.  12  ; 
Currier  v.  Perley,  34  N.  H.  319, 

338; 
Say  V.  Stoddard,  27  Ohio  St.  478  ;• 
Countess  of  Shrewsbury's  Case, 

5  Co.  13a. 
Hinchman  v.  Isle,  1  Vent.  347  ; 
'  Bennock  v.  Whipple,  12  Me.  343, 

346  ;  s.c.  28  Am.  Dec.  186. 
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ESTATE  FROM  YEAE  TO  YEAB. 

Section     I.  Mature  and  origin  of  the  estate. 

Sectios   n.  Incidents  of  the  estate. 

Sectios  m.  How  the  estate  created. 

Section  TV.  Periods  of  tenancy  for  less  than  a  year. 

Section  V.  Who  may  be  tenants  of  the  estate. 

SEcnON  VI.  How  the  estate  terminated. 

SEcnoN  I. — ^Natcee  and  ORtGur  of  the  Estate. 

Sec.  1415.  Definition. 

Sec.  1416.  Origin  of  the  estate. 

Sec.  1417.  Nature  of  the  estate. 

Sec.  141S.  Distinguished  from  a  term. 

Sec.  1419.  Distinguished  from  tenancy  at  wiU. 

Sec.  1420.  Eeservation  of  rent  necessary. 

Sec.  1421.  Judicial  legislation  touching. 

Sec.  1422.  Statutory  regulation. 

Section  1415.  Definition.— An  estate  from  year  to  year 
is  where  lands  or  tenements  have  been  let  without  any 
particular  limit  for  the  duration  of  the  tenancy ;  ^  or 
where  there  is  a  general  occupancy  with  permission, 
whether  the  tenant  is  holding  over  after  the  expiration 
of  a  lease  for  years  or  otherwise  ;  *  and  under  the  statutes 
in  some  states  any  periodical  letting  for  any  period  less 

■  Thus  where  a  lease  was  made  of  a  minate  period,  which  expired 

messuage  on  June  1,  1827,  re-  by  its  own  limitation,  but  that 

serving  rent  payable  quarterly,  it  was  a  lease  from   year  to 

to  hold  the  same  from  year  to  year. 

year,  upon    condition   that  if  Lloyd  v.  Cozens,  2  Ashm.  (Pa.) 

the  rent  were  not  paid  upon  131. 

quarter-day,  or  within  ten  days  *  Jackson    ex    d.    Owstrander    t'. 

thereafter.' the  lease  was  to  be  Rowan,  9  John.  (X.  Y.)  330 ; 

null  and  void,  it  was  held  not  Hamerton  v.  Stead,  3  Bam.  &  C. 

a  lease  for  a  fixed  and  deter-  478 ;  s.c.  10  Eng.  C.  L.  220. 
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than  a  year,  is  a  letting  from  year  to  year.^  The  princi- 
pal feature  of  an  estate  from  year  to  year  is  the  fact  that 
it  is  not  determinable,  even  at  the  end  of  the  current  year, 
vinless  a  reasonable  notice  to  quit  is  served,  by  the  party 
intending  to  determine  the  estate,  upon  the  other.^ 

Sec.  141G.  Origin  of  the  estate.— It  is  said  that  estates 
from  year  to  year  have  a  common-law  origin  in  the  judi- 
cial conversion  of  estates  at  will  into  estates  from  year  to 
year,^  to  prevent  an  arbitrary  determination  thereof.* 
Lord  Kenyon  has  said  that  ' '  as  long  ago  as  the  time  of 
the  year-books,  it  was  held  that  a  general  occupation 
was  an  occupation  from  year  to  year."^  This  doctrine 
seems  to  have  owed  its  origin  to  the  prevalence  of  a  strong 
and  natural   feeling  of  the  justice  and  good  policy  of 


'  Thus  under  the  Pennsylvania 
landlord  and  tenant  act,  a 
lease  for  nine  months  or  less  is 
a  lease  for  one  or  more  years. 

Shaffer  v,  Sutton,  5  Binn.  (Pa.) 
308. 

And  in  North  Carolina  a  deed 
granting  a  lease  wherein  rent 
is  made  payable  quarterly,  and 
a  forfeiture  is  created  by  non- 
user  for  a  year,  but  with  a 
right  in  lessees  to  discontinue 
their  possession  at  any  time, 
nothing  more  being  said  as  to 
the  duration  of  lease,  creates 
an  estate  from  year  to  year, 
to  terminate  which  a  six 
months'  notice  to  quit  was 
necessary. 

Patton  V.  Axley,  5  Jones  (N.  C.) 
L.  440. 

Where  A  contracted  with  B  that 
B  should  occupy  his  house  and 
lot  at  $14  per  annum,  rent  to 
commence  on  Oct.  20,  1841,  and 
if  B  should  desire  to  remove 
from  the  house  before  Oct., 
1843,  he  was  to  pay  only  for 
the  time  he  occupied  the  house, 
it  was  held  that  this  was  not  a 
tenancj'  from  year  to  year,  but 
that  it  terminated  at  farthest 
on  Oct.  26,  1843,  and  that  six 
months'  notice  to  quit  was  not 
necessary. 

Stedman  v.  Mcintosh,  4  Ired.  (N. 
C.)  L.  291  ;  s.c.  43  Am.  Dec. 
133. 


«  Bradley  v.  Covel,  4  Cow.  (N.  Y.) 

349; 
Cox  V.  Bent,  5  Bing.  185  ;  s.c.  15 

Eng.  C.  L.  533. 
3  See  :  Ante,  %  1382. 
■*  Larkin  v.  Avery,  23  Conn.  304  ; 
Cody  i:  Quarterman,  13  Ga.  386  ; 
Ellis  t'.  Paige,  18  Mass.  (1  Pick.) 

43; 
Leavitt  v.  Leavitt,  47  N.  H.  330  : 
Den  V.  Drake,  14  N.  J.  L.  (3  J.  S. 

Gr.)  533  ; 
Den  V.   Mackey,   3  N.   J.   L.   (1 

Penn.)430; 
Jackson  v.  Wilsey,  9  John.   (N. 

Y.)  367  ; 
Jackson  v.  Bryan,  1  John.   (N. 

Y.)  323  ; 
Doe  d.  Martin  v.  Watts,  7  Durnf . 

&  E.  (7  T.   R.)  83,   85  ;  s.c.   4 

Rev.  Rep.  387 ; 
Doe  d.  Shore  v.  Porter,  3  Durnf. 

&  E.  (3  T.  R.)  13  ; 
Timmins  i\   Rawlinson,  3  Burr. 

1603,  1609  ;  s.c.  1  W.  Bl.  533  ; 
2  Bl.  Com.  146.  147  ; 
4  Kent  Com.  (13th  ed.)  113. 
'  Doe  ex  d.    Martin    v.   Watts,    7 

Durnf.  &  E.  (7  T.  R.)  83  ;  s.c. 

4  Rev.  Rep.  387  ; 
Doe  d.  Sliore  v.  Porter,  3  Durnf. 

&  E.  (3  T.  R.)  13  ; 
Cattley  !'.  Arnold,  1  Johns.  &  H. 

651,  656. 
See :    Stedman    r.    Mcintosh,    4 

Ired. ,  (N.    C.)  L.    391 ;   s.c.   43 

Am.  Dec.  133. 
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allowing  a  tenant  who  has  sowed  to  reap.  This  feeling 
manifested  itself  during  the  earliest  ages  of  our  law  in 
the  doctrine  of  emblements,  which  entitled  a  tenant  at 
will  to  the  crops  he  had  sown,^  and  gave  him  free  in- 
gress and  egress  to  reap  and  carry  them  away,^  after  the 
determination  of  his  tenancy  by  the  landlord. 

Sec.  1417.  Nature  of  the  estate.— A  tenancy  from  year 
to  year  is  in  the  nature  of  a  term,  but  distinguishable 
from  it  ;  ^  it  is  a  tenancy  for  one  year  certainly,  with  the 
possibility  of  a  tenancy  for  another  year  immediately 
following,  if  allowed  to  re-commence.*  The  estate  does 
not  depend  upon  a  continuous  possession,^  and  is  not  con- 
sidered as  a  continuous  tenancy,  but  as  commencing  with 
each  new  year,^  where  the  principle  of  continuance  is  not 
introduced  into  the  original  contract.'^  The  reservation 
of  an  annual  rent  is  regarded  as  an  essential  element  in 


'  See  :  Ante,  §  1389. 
=  See  :  Ante,  §  1393. 
»  See  :  Post,  §  1419. 
*  Stoppelkamp  v.  Mangeot,  43  Cal. 

323  * 
SuUivan  ■;;.  Gary,  17  Cal.  80  ; 
Lockwood  V.  Lockwood,  33  Conn. 

425,  433 ; 
Hall  V.  Myers,  43  Md.  446  ; 
Usher  v.  Moss,  50  Miss.  208  ; 
Currier  u  Perley,  34- N.  H.  319, 

328; 
Laughran  v.  Smith,  75  N.  Y.  205; 
Beeder  v.  Sayre,  70  N.  Y.  180  ; 

s.o.  26  Am.  Rep.  567  ; 
Pugsley  V.  Aiken,  11  N.  Y.  494 ; 
Park  V.  Castle,  19  How.  (N.  Y.) 

Pr.  29; 
Fougera  v.  Cohn,  43  Hun  (N.  Y.) 

454; 
Witt  V.  Mayor  of  New  York,  5 

Rob.  (N.  Y.)  248  ; 
Vmoent  v.  Corbin,  85  N.  C.  108  ; 
lioyd  V.  Cozens,  3  Ashm.  (Pa.) 

131; 
Brown  t).  Van  Horn,  1  Binn.  (Pa.) 

334; 
Lesley  v.  Randolph,  4Rawle(Pa.) 

123; 
Logan  V.  Herron,  8  Serg.  &  R. 

(Pa.)  459 ; 
Fahnestock    v.    Faustenauer,    5 

Serg.  &  R.  (Pa.)  174  ; 
Floyd  V.  Floyd,  4  Rich.  (S.  C.)  L. 

33,  37 ; 


Silsby  V.  Allen,  43  Vt.  173  ; 
Hall  V.  Wadsworth,  38  Vt.  410 ; 
Barlow  v.  Wainwright,  33  Vt.  88; 

s.c.  53  Am.  Dec.  79  ; 
Hanchett-i;.  Wliitney,  3  Aik.  (Vt.) 

240,  241 ; 
Cattley  v.  Arnolds,  1  Johns.  &  H. 

651; 
Oxley  V.  James,  13  Mees.  &  W. 

209,  314  ;  s.c.  13  L.  J.  Ex.  358  ; 
Legge  V.  Strudwick,  3  Salk.  414  ; 
Stomfil  V.  Hicker,  3  Salk.  413  ; 
Bartlett  v.  Baker,  34  L.  J.  Ex.  8, 

11  ;  s.c.  3  H.  &  C.  153. 

*  Lockwood  V.  Lockwood,  33  Conn. 

425,  433  ; 
Pugsley  V.  Aiken,  11  N.  Y.  494, 
496. 

*  Stewart  v.  Apel,  5  Houst.   (Del.) 

189; 
Gandy  v.  Jubber,  5  Best  &  S.  78  ; 

s.c.  117  Eng.  C.  L.  76  ; 
Tomkins  v.  Lawrence,  8  Car.  & 

P.  729;  s.c.  34  Eng.  C.  L.  987 ; 
Cattley  v.  Arnold,  1  Johns.  &  H. 

651; 
Bartlett  v.  Baker,  34  L.  J.  Ex.  8, 

11  ;  s.c.  3  H.  &  C.  153. 
■"  Birch  V.  Wright,  1  Durnf .  &  E.  (1 

T.   R.)  378 ;  s.c.   1  Rev.   Rep. 

233; 
Oxley  V.  James,  13  Mees.  &  "W. 

309,  212 ;  s.c.  13  L.  J.  Ex.  3.58. 
See  :  Legge  v.  Strudwick,  3  Salt. 

414. 


Chap.  XXI.  §  1418.]     DISTINGUISHED  FROM  A  TERM.        1301 

the  creation  of  this  estate/  and  the  rent  for  each  year  is 
a  distinct  cause  of  action. ^  While  the  distinguishing 
characteristic  of  a  tenancy  from  year  to  year  is  the  an- 
nual occupation  and  payment  of  rent,^  yet  it  is  important 
to  observe  that  the  law  will  not  imply  the  existence  of 
a  tenancy  from  year  to  year  from  the  fact  of  payment, 
after  entry  upon  the  lands,  of  sums  of  money  described 
as  rent,  if,  on  looking  at  the  whole  of  the  circumstances 
of  the  case,  it  appears  not  to  have  been  the  intention  of 
the  parties  to  create  the  relation  of  landlord  and  tenant.* 
This  annual  rent  reserved  may  be  payable  either  yearly 
or  at  stated  intervals,^  and  need  not  be  payable  in 
money  or  in  specie,  but  may  be  payable  in  repairs  to  the 
premises,®  or  in  support  to  the  owner,'  and  the  like.^ 

Sec.  1418.  Distinguished  from  term.— A  tenancy  from 
year  to  j^ear  is  in  the  nature  of  a  term  for  years,^  from 
which  it  is  distinguishable  by  the  fact  that  the  duration 
of  the  term  is  not  limited  ;  i"  by  being  uncertain  and  in- 
definite," and  yet  depending  to  some  extent  upon  a  cer- 
tainty.'^ 

'  Williams  v.  Deriar,  31  Mo.  13  ;  '  Hanchett  v.  Whitney,  3  Aik.  (Vt.) 

Doe  ex  d.  Carson  v.  Baker,  4  Dev.  340. 

(N.  C.)  220  ;  s.o.  25  Am.  Dec.  «  See  :  Post,  %  1480. 

706 ;  '  People  v.  Rickert,  8  Cow.  (N.  Y.) 

Rich  V.  Bolton.  46  Vji.  84  ;  s.c.  14  326  ; 

Am   Rep.  615  ;  Parrot  v.  Barnes,  1  Deady  D.  C. 

Silsby  V.  Allen,  43  Vt.  173  ;  405  ; 

Daidse  v.  Bowers,  3  Mees.  &  W.  How  v.  Kennett,  3  Ad.  &  E.  659  ; 

365  ;  s.c.  30  Eng.  C.  L.  305  ; 

Poue  V.  Garland,  4  Younge  &  C.  Tomkins  v.  Lawrence,  8  Car.  & 

3^94  P.  739  ;  s.c.  34  Eng.  C.  L.  987  ; 

»  Stewart  v.  Apel,  5  Houst.  (Del.)  Doe  d.  Shore  v.  Porter,  3  Durnf. 

189.  &  E.  (3  T.  R.)  13 ;  s.o.   1  Rev. 

'  Kitchen  v.  Pridgen,  3  Jones  (N.  Rep.  636 ;                          „    „  .„ 

C  )L  49  ■  B.C.  64  Am.  Deo.  593  ;  Maddon  v.  White,  2  Durnf.  &  E. 

Huger  V.  Dibble,  8  Rich  (S.  C.)  L.  (3  T.  R.)  159  ;  s.c.  1  Rev.  Rep. 

322  •  453 ; 

Hall  V.  Wadsworth,  28  Vt.  410  ;  Cattley  v.  Arnold,  1  Johns.  &  H. 

Barloww.  Wainwright,  23  Vt.  88  ;  ^651; 

s.c.  52  Am.  Dec.  79.  Doe  v.  Wood,  14  Mees.  &  W.  682  ; 

^The  Marquis  of  Camden  v.  Bat-  Oxley  v.  James,  13  Mees.  &  W. 

terbury,  5  C.  B.  N.  S.  (5  J.  Scott  209  ;  s.c.  13  L  J  Ex.  358  ; 

N    S  )  808  ;  s.c.  94  Eng.  C.  L.  Botheroyd  v.  Woolley,  5  Tyrw. 

803  .  533  ;  s.c.  1  Gale  66. 

Adam's  v  Hagger,  4  Q.  B.  D.  480  ;  '»  Kitchen  v.  Pridgen,  3  Jones  (N. 

8 ^07  W  R  Sb.  C.)  L.  49  ;  s.c.  64  Am.  Dec.  593. 

5  o„g'.  'jinte  k  1430.  "  Bright  v.  McQuat,  40  Ind.  531. 

6  Thomas  v'WriKht,  9  Serg.  &  R.  "  Henderson  v.  CardweU,  9  Baxt. 

(pI^  87.       ^     '  389,  391 ;  s.c.  40  Am.  Rep.  93. 
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Sec.  1419.  Distinguished  from  tenancy  at  will.— A  ten- 
ancy from  year  to  year  is  distinguished  from  a  tenancy 
at  will  by  the  mode  of  determining  the  tenancies  ;  the 
former  being  terminated  by  notice  to  quit ;  the  latter,  at 
most,  only  by  demand  of  possession.^  It  is  also  distin- 
guished from  a  tenancy  at  will  by  the  fact  that  it  is 
raised  by  construction  of  law  only,  as  a  substitute  for  an 
estate  at  will ;  therefore,  although  prima  facie  all  leases 
for  uncertain  terms  create  a  tenancy  at  will,  courts  of 
law  have  for  a  long  time  construed  such  leases  to  consti- 
tute a  tenancy  from  year  to  year,  especially  where  an 
annual  rent  is  reserved.  Thus,  where  land  was  leased 
to  A  for  a  year,  and  so  from  year  to  year,  as  long  as  both 
parties  shall  agree,  it  creates  an  estate  from  year  to  year  ; 
so  does  a  general  parol  demise  at  an  annual  rent ;  so, 
where  the  occupier,  under  an  agreement  for  a  lease  at  a  cer- 
tain rent,  pays  the  rent ;  so,  where  a  tenant  for  life  under 
a  limited  power  of  leasing,  granted  a  lease  exceeding  his 
power  but  the  remainderman  accepted  the  rent ;  so,  a 
tenant  who  holds  over  after  his  term  has  expired,  and 
the  lessor  accepts  rent ;  so,  a  parol  demise  for  a  longer 
term  than  three  years,  which  is  void  by  the  statute  of 
frauds.  ^ 

Sec.  1420.  Reservation  of  rent  necessary.— We  have  al- 
I'eady  seen  ^  that  the  distinguishing  characteristics  of  an 
estate  from  year  to  year  are  annual  occupancy  and  the 
reservation  and  payment  of  an  annual  rent  ;  *  although 
the  circumstance  of  an  annual  rent  has  not  always  been 

1  Kitchen  tJ.Pridgen,  3  Jones  (N.C.)  Kitchen    v.    Pridgen,     3    Jones 

L.  49  ;  s.c.  64  Am.  Dec.  593  ;  (N.  C.)  L.  49  ;  s.c.  64  Am.  Dec. 

See  Ante,  §  1412.  .593  ; 

'  Kitchen    v.    Pridgen,     3   Jones  Rich  v.  Bolton,  46  Vt.  84  ;  s.c.  14 

(N.  C.)  L.  49  ;  s.c.  64  Am.  Dec.  Am.  Rep.  615  ; 

593.  King   v.   Inhabitants  of    Herst- 

=  See  :  Ante,  8  1417.  monceaux,  7  Barn.  &  C.  551  ; 

'  See  :  Herrell  v.  Sizcland,  81  111.  s.c.  14  Eng.  C.  L.  249  ; 

457  ;  Roe  v.  Lees,  2  W.  Bl.  1171  ; 

Laughran  v.  Smith,  75  N.  Y.  205,  Kemp  v.  Derrett,  3  Camp.  510  ; 

aff'g  11  Hun  (N.  Y.)  311 ;  Right    d.    Flower    v.    Darby,    1 

Reedei  v.  Ayre,  70  N.  Y.  180 ;  Durnf.  &  E.  (1  T.  R.)  159  ;  s.c. 

People  ex  rel.  Botsford  v.  DarHng,  1  Rev.  Rep.  169  ; 

47  N.  Y.  666  ;  Richardson w.  LangriJge,  4Taunt. 

Prindle  v.  Anderson,  19  Wend.  128;  s.c.   13    Rev.   Rep.    570; 

(N.  Y.)  391 ;  4  Kent  Com.  (13th  ed.)  114. 


Chap.  XXII.  §§  1421,  1422.]    RESERVATION  OF  RENT,       1303 

insisted  on  by  English  judges/  and  has  been  quite  disre- 
garded by  some  American  courts.^  Thus  a  lease  for  a 
definite  term,  with  an  annual  rent  payable  quarterly,  is 
a  lease  from  year  to  year  ;  ^  and  one  occupying  and  pay- 
ing rent  under  an  agreement  in  writing  for  a  renewal 
of  the  lease  for  three  or  more  years,  is  a  tenant  from 
year  to  year  ;  *  and  a  tenancy  at  an  annual  rent,  which 
has  been  paid,  for  several  years,  but  without  a  lease  or 
an  agreement,  is  a  tenancy  from  year  to  year  ;  ^  and 
an  annual  occupancy,  with  a  semi-annual  rent  charge, 
changes  an  estate  at  will  into  one  from  year  to  year.'^ 
But  proof  of  tenancy  by  yearly  receipts  of  rent  shows 
merely  a  lease  at  will.'  The  rent  required  need  not  be  a 
money  rental,  but  may  be  paid  in  improvements  or  re- 
pairs,* such  as  daubing  and  clinking  a  certain  house,* 
or  rendering  other  valuable  services. '''* 

Sec.  1421.  Judicial  legislation  touching.— We  have  al- 
ready seen "  that  courts  regard  tenancies  at  will  with 
disfavor,  and  that  under  the  operation  of  judicial  deci- 
sion the  ancient  tenancies  at  will,  in  the  strict  sense, 
have  become  extinguished,  and  are  now  tenancies  from 
year  to  year.^^ 

Sec.  1422.  Statutory  regulation.— The  question  is  now 

'  See  :  Tooker  v.  Smith,   1    Hurl.  '  Shaffer  v.  Sutton,  5  Binn.    (Pa.) 

&  N.  723.  328. 

-  Squires  v.  Huff,  3  A.  K.  Marsh.  '»  In  Hanchett  v.  Whitney,  3  Aik. 

(Ky.)  17  ;  (Vt.)    240,    a  father  lived  on 

Den  d.  Humphries  v.  Humphries,  his  farm  with  his  son,  on  con- 

3  Ired.  (N.  C.)  L.  362  ;  dition  of  being  supported,  and 

Hanchett  v.  Whitney,  3  Aik.  (Vt.)  the  contract  to  furnish  support 

240.  was  held  to  be  a  rental  suffi- 

2  Lesleys.  Randolph;  4  Rawle  (Pa.)  cient  to  raise  a  teaaney  from 

123  year  to  year, 

^  Huger  V.  Dibble,  8  Rich.  (S.  C.)  See :  Ante,  §  1417. 

L  233.  "  See  :  Ante,  g  1382. 

=  Hall  V.  Wadsworth,  28  Vt.  410.  "  Ridgely  v.  Stillwell,  25  Mo.  370  ; 

"  Barlow  v.  Wainwright,  33  Vt.  88  ;  Doe  d.  Chadborn  v.  Green,  9  Ad. 

s.c.  52  Am.  Dec.  79.  &  E.  658  ;  s.c.  36  Eng.  C.  L. 

'  Whitney  v.  Swett,  22  N.  H.  10 ;  348 ;                            . ,       „      , 

s.c.  53  Am.  Dec.  338.  Doe  d.  Clarke  v.  Smandge,  7  Ad. 

*■  Thomas  v.  Wright,  9  Serg.  &  R.  &  E.  N.  S.  (7  Q.  B.)  959 ;  s.c. 

(Pa.)   87.     In  this   case  there  53  Eng.  C.  L.  956  ; 

was  a  contract  that  the  tenant  Right    d.    Flower    v.    Darby,    1 

should  occupy  the  house  at  a  Durnf.  &  E.  (1  T.  R.)  159  ;  s.c. 

fixed  rental  until  he  had  re-  1  Rev.  Rep.  169  ; 

imbursed  himself  for  repairs.  4  Kent  Com.  (13th  ed.)  113. 
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the  subject  of  statutory  regulations  in  many  of  the  states 
of  the  Union.  Thus  a  parol  lease  for  years  creates  a 
tenancy  at  will  under  the  law  of  Georgia.^  In  Indiana, 
by  statute,  all  general  tenancies  in  which  the  premises 
are  occupied  by  the  consent,  either  express  or  construc- 
tive, of  the  landlord,  are  deemed  tenancies  from  year  to 
year.^  In  Kentucky  a  holding  over  without  agreement, 
for  more  than  ninety  days,  creates  a  yearly  tenancy  by 
implication  ;  ^  and  where  the  landlord  accepts  rent  before 
the  ninety  days  have  expired,  and  the  tenant  prepares  to 
occupy  for  another  year,  this  will  constitute  a  renewal 
for  the  year.*  This  is  on  the  principle  that  by  accepting 
the  rent  the  owner  is  estopped  to  evict  the  tenant.®  The 
Maine  statute  makes  tenants  holding  under  a  verbal  lease 
at  an  annual  rental,  or  holding  over,  tenants  at  will 
only.^    The  Massachusetts  statute  does  not  recognize  ten- 


Western  Union  Tel.  Co.  v.  Fain, 
53  Ga.  20  ; 

Hopper  V.  DwinneU,  48  Ga.  443, 
444. 

Coomier  v.  Hefner,  86  Ind.  108  ; 

Rothschild  v.  Williamson,  83  Ind. 
387; 

ToUe  V.  Orth,  75  Ind.  398 ;  s.c. 
39  Am.  Rep.  147  ; 

Burhank  v.  Dyer,  54  Ind.  893  ; 

Thiebaud  v.  The  First  National 
Bank,  etc.,  43  Ind.  313; 

Bright  V.  McQuat,  40  Ind.  531 ; 

Gordon  v.  George,  12  Ind.  408. 

Unger  v.  Bamberger,  85  Ky.  11 ; 
s.c.  3  S.  W.  Rep.  498. 

Irvine  v.  Scott,  85  Ky.  360 ;  s.c. 
8  S.  W.  Rep.  163. 

In  Irvine  v.  Scott,  85  Ky.  260  ; 
s.c.  3  S.  W.  Rep.  163,  the  hold- 
ing over  was  by  consent  of  the 
landlord,  and  the  monthly  rent 
was  paid  as  formerly  for  two 
months  after  the  expiration  of 
the  date  when  the  tenant  should 
have  left,  and  the  court  say  that 
this  alone  would  not  be  suffi- 
t!ient  to  defeat  the  remedy  of 
thelandloi-d  for  possession  ;  but 
that  if  the  latter  stood  by  and 
permited  the  tenant  to  prepare 
for  the  occupancy  of  the  prem- 
ises for  the  ensuing  year  and 
then  did  not  demand  the  prem- 
ises, but  simply  increased  the 
rent,   that  this  was   in  effect 


saying  to  the  tenant:  "You 
can  continue  in  possession,  and 
make  arrangements  to  retain 
possession  for  another  year  ; " 
that  under  such  circumstances 
the  right  of  the  landlord  to 
adopt  such  remedy  as  is  pro- 
vided by  the  statute  will  be 
denied  him. 
*  Robinson  v.  Deering,  56  Me.  357  ; 

Esty  V.  Baker,  50  Me.  335;  s.c. 
79  Am.  Dec.  616  ; 

Withers  v.  Larrabee,  48  Me.  570  ; 

Young  V.  Young,  36  Me.  133  ; 

Kendall  v.  Moore,  30  Me.  327  ; 

Wheeler  v.  Cowan,  25  Me.  283 ; 

Bcnnock  v.  Whipple,  12  Me.  346 ; 
s.c.  38  Am.  Dec.  186. 

In  the  case  of  Bennock  v.  Whip- 
ple, supra,  the  court  say  that 
the  continued  possession  by  the 
tenant,  after  the  expiration  of 
the  lease,  he  held  as  a  mere 
tenant  at  will,  according  to  the 
opinion  of  Wilde,  J. .  in  Ellis  v. 
Paige  et  al.,  18  Mass'.  (1  Pick.) 
43  ;  but  a  tenancy  at  will,  with 
the  privilege  of  holding  through 
the  second  year,  according  to 
the  opinion  of  Putnam,  J. ,  in  a 
note  subjoined  to  the  case  of 
Coffin  V.  Lunt,  19  Mass.  (3  Pick.) 
70.  But  whether  of  the  one 
kind  or  the  other,  a  tenant  at 
will  is  bound  to  do  nothing  in- 
consistent with  his  tenure  ;  and 
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ancies  from  year  to  year  ;  all  tenancies  by  parol  lease  and 
for  an  indefinite  time  are  declared  to  be  tenancies  at 
will.^  In  Missouri  there  is  a  statute  regulating  farming 
tenancies  from  year  to  year.^  By  the  New  Hampshire 
statute  the  common-law  presumption  in  favor  of  periodical 
tenancies  is  changed  to  presumption  in  favor  of  tenancies 
at  will.^  In  New  York,  under  the  Code  of  Civil  Proced- 
ure,* a  tenancy  from  year  to  year  continues  for  twenty 
years  from  the  time  of  the  last  payment  of  rent,  before 
possession  becomes  adverse.^  In  Pennsylvania  a  parol 
lease,  for  a  term,  exceeding  three  years,  creates  a  tenancy 
at  will  merely  ;  ®  and  in  Rhode  Island  a  general  letting  is 
at  will,  and  not  from  year  to  year,  unless  such  letting  be 
definite  in  all  other  respects  except  duration.^ 

Section  II.— Incidents  of  the  Estate. 

Sec.  1433.  Introductory. 

Sec.  1424.  Occupation  of  premises. 

Sec.  1425.  Right  to  determine. 

Sec.  1426.  Notice  to  quit — When  required. 

Sec.  1427.  Same — Time  given  in. 

Sec.  1428.  Same — Where  term  less  than  a  year. 

Section  1423.  introductory.— A  tenancy  from  year  to 

if  he  does,  his  tenancy  is  de-  The  right  of  the  tenant,  whatever 

termined .  might  seem  to  be  th  e  actual  con- 
See  :  Campbell  v.  Procter,  6  Me.  tract  of  the  parties,  is  nothing 

(6  Greenl.)  12.  but  a  tenancy  at  will,  unless  it 

'  Hooten  v.  Holt,  139  Mass.  54 ;  can  be  shown  that  some  other 

Lyon  V.  Cunningham,  136  Mass.  or  higher  interest  or  estate,  as 

532,  540  ;  a  tenancy  for  life  or  years,  ^^•as 

Gardner  v.  Hazelton,  121  Mass.  created  or  conveyed  by  writ- 

494 ;                           .  ing. 

Ellis  V.  Paige,  18  Mass.  (1  Pick.)  ■•  N.  Y.  Code  Civ.  Proc,  §  373. 

43,  48:  s.c.   19  Mass.  (3  Pick.)  *  Church  i;.  Schoonmaker,  42  Hun 

71,  n.  ;  (N.  Y.)  835. 

Rising  V.  Stannard,  17  Mass.  283.  «  Jennings  v.  McComb,  112  Pa.  St. 

'  But  this  statute  does  not  apply  to  518  ;  s.c.  4  Atl.  Rep.  813  ; 

property  within  the  hmits  of  Mountain    City    Market    House, 

incorporated  towns  or  cities.  etc.,  Assoc,  v.  Kearns,  103  Pa. 

Withnell  v.  Petzold,  17  Mo.  App.  St.  403  ; 

6(59  Whiting    v.    Pittsburgh    Opera- 

'  Hazeltine  v.  Colbum,  31  N.  H.  house  Co.,  88  Pa.  St.  100  ; 

4gQ  .  Stover  v.  Cadwallader,  3  Penny. 

Currier  v.  Parley,  24  N.  H.  319,  (Pa.)  117. 

309  .  '  Johnson  v.  Johnson,  13  R.  I.  467 ; 

Whitney  v.  Swett,  22  N.  H.  10  ;  s.c.  36  Alb.  L.  J.  351. 

8.C.  58  Am.  Dec.  328. 
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year  is  in  the  nature  of  a  term/  although  distinguished 
from  a  term  of  years  ;  -  expires  at  the  end  of  the  calendar 
year  ;  ^  is  assignable  by  parol,*  and  demisable  ;  ^  may  be 
mortgaged,*  or  taken  on  execution,''  and,  until  deter- 
mined, on  decease  of  the  tenant,  passes  to  his  personal 
representative.^  A  tenant  from  year  to  year,  or  for  a 
term  of  years,  has  a  reversion  which  enables  him  to  dis- 
train ; "  and  may  acquire  a  permanent  easement,  such  as 
a  right  of  way,  as  appurtenant  to  the  demised  premises, 
which  will  inure  to  the  benefit  of  the  landlord  on  the  ex- 
piration of  the  tenancy.^"  Where  a  tenancy  at  will  is 
converted  into  a  tenancy  from  year  to  year,  the  landlord 
cannot  maintain  trespass  against  the  tenant.^^ 

Sec.  1424.  Oeeupation  of  premises.— We  have  already 
seen  ^  that  one  of  the  distinguishing  characteristics  of  an 
estate  from  year  to  year  is  the  incident  of  annual  occu- 


1  People  V.  Rickert,  8  Cow.  (N.  Y.) 

336; 
Parrot  v.  Barnes,  1  Deady  D.  C. 

405; 
How  V.  Kennett,  3  Ad.  &  E.  659  ; 

s.c.  30  Eng.  C.  L.  305  ; 
Tomkins  v.  Lawrence,  8  Car.  &  P. 

739  ;  s.c.  34  Eng.  C.  L.  787  ; 
Doe    V.   Porter,   3  Durnf.   &  E. 

(3  T.  R.)  13  ;  s.c.  1  Rev.  Rep. 

636; 
Maddon  v.  White,  3  Durnf.  &  E. 

(3  T.  R.)  159  ;  s.c.  1  Rev.  Rep. 

453; 
Cattley  v.  Arnold,  1  John.  &  H. 

651  ; 
Doe  V.  Wood,   14  Mees.   &  W. 

683; 
Oxley  V.  James,  13  Mees.  &  W. 

309;  s.c.  13  L.  J.  Ex.  358; 
Botheroyd  v.  Wooley,   5  Tyrw. 

533  ;  s.c.  1  Gale.  66. 
'  See  :  Ante,  §  1518. 
3  See  :  Post,  g  1448. 
*  Ross  V.  Schneider,  30  Ind.  433. 
^  Cody  V.  Quarternian,  13  Ga.  386  ; 
Jackson   v.   Hughes,    1    Blackf. 

(Ind.)  431  ; 
Austin  V.  Thomson,  45  N.  H.  113  ; 
Mackay  v.   Mackreth,    4    Doug. 

313  ;  s.c.  36  Eng.  C.  L.  433  ; 
Pleasant  v.  Benson,  14  East  334  ; 

s.c.  18  Rev.  Rep.  507  ; 
Oxley  V.  James,  13  Mees.  &  W. 

309  ;  s.c.  13  L.  J.  Ex.  858  ; 


Curtis  V.  Wheeler,  1  Moody  &  M. 
493  ;  s.c.  23  Eng.  C.  L.  573. 

In  Oxley  v.  James,  supra,  it  is 
said  that  a  demise  for  a  term 
of  years  by  such  a  tenant  is  not 
an  assignment,  because  the  ten- 
ancy from  year  to  year  may 
outlast  the  term  of  years. 

Burrowes  v.  Gradin,  1  Dowl.  &  L. 
313;  s.o.  7  Jur.  943. 

Doe  V.  Rideout,  5  Taunt.  519. 

Cody  V.  Quarterman,  12  Ga.  386 ; 

Doe  d.  Hull  V.  Wood,  14  Mees. 
&  W.  683. 

Curtis  V.  Wheeler,  Moo.  &  M. 
493;  s.c.  32  Eng.  C.  L.  572; 
and  see  Oxley  v.  James,  13 
Mees.  &  W.  309  ;  s.c.  13  L.  J. 
Ex.  358. 
»  Dempsey  v.  Kipp,  61  N.  Y.  463. 

See  :  Bedlow  v.  New  York  Float- 
ing Dry  Dock  Co.,  113  N.  Y. 
263,  283;  s.c.  19  N.  E.  Rep. 
800; 

Doe  d.  Lewis  v.  Rees,  6  Car.  &  P. 
610  ;  25  Eng.  C.  L.  600  ; 

Doe  d.  Croft  v.  Tidbury,  14  C.  B. 
(5  J.  Scott)  304 ;  s.c,  78  Eng. 
C.  L.  304  ; 

Lisburne  v.  Davis,  1  L.  R.  C.  P. 
359,  260;    s.c.    13  Jur.   N.  S. 
340. 
■  Catlin  V.  Hayden,  1  Vt.  375. 
*  See  :  Ante,  %  1383. 
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pancy,  but  the  possession  of  premises  by  a  party  under  a 
mere  permission  to  occupy  for  an  indefinite  period,  no 
rent  being  reserved,  is  not  a  tenancy  from  year  to  year.^ 

Sec.  1425.  Right  to  determine.— The  right  to  determine 
an  estate  from  year  to  year  by  notice  is  mutual  to  the 
parties,  and  is  an  inseparable  incident  of  the  tenancy,^ 
and  will  control  an  express  provision  in  the  lease  that  the 
tenancy  is  to  continue  so  long  as  rent  is  paid.^ 


Sec.  1426.  Notice  to  quit— When  required.— Wherever 
the  relation  of  landlord  and  tenant  exists,  without  any 
limitation  as  to  time,  such  tenancy  is  regarded  as  from 
year  to  year,  and  neither  party  is  at  liberty  to  put  an  end 
to  it  except  by  giving  the  regular  notice.*  Tenants  for 
years  have  always  been  entitled  to  such  notice  to  quit.^ 


•  Williams  v.  Deriar,  31  Mo.  13. 

-  See :  Morehead  v.  Watkyns,  5  B. 

Mon.  (Ky.)  228 ; 
West  V.  Flannagan,  4  Md.  36  ; 
Batchelder  ■«.  Batchelder,  84  Mass. 

(2  Allen)  105  ; 
Walker    v.    Furbush,    65    Mass. 

(11   Cush.)  366 ;   s.c.    59   Am. 

Dec.  148 ; 
Whitney    v.    Gordon,    55    Mass. 

(1  Cush.)  366  ; 
FuUer  v.   Sweet,  30  Mich.  237  ; 

s.c.  18  Am.  Rep.  122  ; 
Currier  v.  Perley,  24  N.  H.  219  ; 
West.  Tr.  Co.  v.  Lansing,  49  N. 

Y.  499 ; 
Hall  V.  Wadsworth,  28  Vt.  410  ; 
Doe  d.  Clark  v.  Smaridge,  7  Ad. 

&  E.  N.  S.  (7  Q.  B.)  957 ;  s.c. 

53  Eng.  C.  L.  956  ; 
Doe  d.  Warner  v.  Browne,  8  East 

165  ;  s.c.  9  Rev.  Rep.  397 ; 
Pinhorn  v.  Souster,  8  Exch.  763 ; 

s.c.  22  L.  J.  Ex.  266  : 
Holmes  v.  Day,  8  Ir.  C.  L.  235. 
'  West  Transportation  Co.  v.  Lan- 
sing, 49  N.  Y.  499  ; 
Doe  d.  Warner  v.  Browne,  8  East 

165  ;  s.c.  9  Rev.  Rep.  397  ; 
Holmes  v.  Day,  8  Ir.  C.  L.  235. 

*  Stedman  v.  Mcintosh,  4  Ired.  (N. 

C.)  L.  391 ;  s.c.  43  Am.  Deo. 

132; 
Timmins  v.  Rawlinson,  3  Burr. 

1603,  1609  ;  s.c.  1  W.  Bl.  553  ; 
Doe  d.  Martin  v.  Watts,  7  Durnf . 

&  E.  (7  T.  R.)  83 ;  s.c.  4  Rev. 


Rep.  387 ; 
Legg  V.  Strudwick,  2  Salk.  214. 
See  :  Post,  this  chapter,  section 

VI.       "  How     estate     detei'- 

mined." 
Withdrawal  of  notice  to  quit,  as  to 

the  effect  of  in  determining  a 

tenancy  from  year  to  year. 
See :  Tayleur  v.  Wildin,  L.  R.  3 

Ex.  303 ;  37  L.  J.  Ex.  173. 
■  Sullivan  v.  Gary,  17  Gal.  80 ; 
Larkin  v.  Avery,  23  Conn.  304 ; 
Herrell  v.  Sizcland,  81  111.  457  ; 
Jackson     d.      Bartolomew      v. 

Hughes,  1  Blackf;  (Ind.)  431  ; 
Miller   v.    Shackleford,    4  Dana 

(Ky.)  264 ; 
Morehead  v.  Watkyns,  5  B.  Mon. 

(Ky.)  228 ; 
Hall  V.  Myers,  43  Md.  446  ; 
Ridgely  v.  Stillwell,  25  Mo.  570 ; 
Den  d.  Snowhill  v.  Snowhill,  23 

N.  J.  L.  (3  Zab.)  447  ; 
Den  d.  Hankinson  v.  Blair,  15  N. 

J.  L.  (3  J.  S.  Gr.)  181  ; 
Den  d.  McEowen  v.  Drake,  14  N. 

J.  L.  (2  J.  S.  Gr.)  523  ; 
Nichols  V.  Williams,  8  Cow.  (N. 

Y.)  13 ; 
Jackson  d.   Church  v.  Miller,  7 

Cow.  (N.  Y.)  747 : 
Bradley  v.  Corel,  4  Cow.  (N.  Y.) 

349,  350  ; 
People  V.  Paulding,  22  Hun  (N. 

Y.)  91  ; 
Jackson  d.  Wood  v.  Salmon,  4 

Wend.  (N.  Y.)  337  ; 
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Lord  Kenyon  says '  that  "  so  long  ago  as  the  time  of  year- 
books, it  was  held  that  a  general  occupation  was  an  oc- 
cupation from  year  to  year,  and  that  the  tenant  could  not 
be  turned  out  of  possession  without  a  reasonable  notice 
to  quit."  ^  The  object  of  a  notice  to  quit  is  to  terminate 
the  relationship  of  landlord  and  tenant ;  consequently 
where  the  tenant  repudiates  the  landlord's  title  he  is  not 
entitled  to  notice  to  quit,  but  may  be  ejected  forthwith.^ 


Den  d.  Irwin  v.  Cox,  5  Ired.  (N. 

C.)  L.  521  ; 
Garrett  v.  Clark,  5  Oreg.  464  ; 
Lloyd  V.  Cozens,  3  Ashm.  (Pa.) 

131; 
Brown  V.  Vanhorn,  1  Binn.  (Pa.) 

333; 
Lesley  v.  Randolph,  4  Rawle  (Pa.) 

123  • 
Thomas  v.  Wright,  9  Serg.  &  R. 

(Pa.)  87  ; 
Logan  V.  Herron,  8  Serg.  &  R. 

(Pa.)  459  ; 
Fahnestock    v.    Faustenauer,    5 

Serg.  &  R.  (Pa.)  174  ; 
Magow  V.  Cannon,  3  Watts  (Pa.) 

139; 
McDowell  V.  Simpson,   8  Watts 

(Pa.)  139  ;  s.c.  37  Am.  Dec.  838  ; 
Thurber  v.  Dwyer,  10  R.  I.  355  ; 
Floyd  V.  Floyd,  4  Rich.  (S.  C.)  L. 

33; 
Goddardt;.  South  Carolina R.  Co., 

3  Rich.  (S.  C.)  L.  346  ; 
Boudette  ■;;.  Pierce,  50  Vt.  313  ; 
Hall  V.  Wadsworth,  38  Vt.  410 ; 
Hanchett  v.  Whitney,  1  Vt.  311, 

315; 
Johnstone  v.  Huddlestone,4  Barn. 

&  C.  933  ;  s.c.  10  Eng.  C.   L. 

860; 
Throgmorton  v.  Whelpdale,  Bull 

N.  P.  96 ; 
Doe  d.  Martin  v.  Watts,  7  Durnf . 

&  E.  (7  T.  R.)  83  ;  s.c.  4  Rev. 

Rep.  387 ; 
Doe  d.  Shore  v.  Porter,  3  Durnf. 

&  E.  (3  T.  R.)  13  ;  s.c.  1  Rev. 

Rep.  636 ; 
Birch  V.  Wright,  1  Durnf.  &  E. 

(1  T.  R.)  378  ;  s.c.  1  Rev.  Rep. 

333; 
Doe  d.  Puddicombe  v.  Harris,  1 

Durnf.  &  E.  (1  T.  R.)  161 ; 
Right  d.  Flower  v.  Darby,  1  T.  R. 

159  ;  s.c.  1  Rev.  Rep.  169  ; 
Doe  ex  d.  Castleton  v.  Samuel,  5 

Esp.  173  ;  s.c.  8  Rev.  Rep.  845  ; 


Doe  ex  d.  Hollingsworth  v.  Sten- 
nett,  3  Esp.  717  ;  *  s.c.  5  Rev. 
Rep.  769  ; 

Doe  d.  Spicer  v.  Lea,  11  East  313  ; 

Doe  d.'  Warner  v.  Browne,  8  East 
165  ;  s.c.  9  Rev.  Rep.  397  ; 

Doe  d.  Hogg  V.  Taylor,  1  Jur.  960 ; 

Chapman  v.  Towner,  6  Mees.  & 
W.  100  ; 

Doe  d.  Daggett  v.  Snowden,  3  W. 
Bl.  1334  ; 

Gulliver  d.  Tasker  v.  Burr,  1  W. 
Bl.  596. 
'  Doe  d.  Martin  v.  Watts,  7  Durnf. 
&  E.  (7  T.  R.)  83 ;  s.c.  4  Rev. 
Rep.  387. 
'  Doe  d.  Shore  v.  Porter,  3  Durnf. 
&  E.  (8  T.  R.)  13  ;  1  Rev.  Rep. 
626. 

The  year-books. — The  passage  in 
the  year-books  referred  to  by 
his  lordship  is  13  Hen.  VIII., 
15  b.  ubi  per  Wilby,  "Si  le 
lessor  ne  done  a  luy  garnir  de- 
vant  le  demy  an  il  justifiera  in 
auter  an  et  issint  de  in  an." 

See  also  the  judgment  of  Mr.  Jus- 
tice BuUer,  in  Right  d.  Flower 
V.  Darby,  1  Durnf.  &  E.  (1  T. 
R.)  159,  163  ;  s.c.  1  Rev.  Rep. 
169,  171  ;  and  that  of  Mr.  Jus- 
tice Willes  in  Jones  v.  Mills,  10 
C.  B.  N.  S.  (10  J.  Scott  N.  S.) 
788  ;  s.c.  100  Eng.  C.  L.  788, 
799. 
3  Petty  'v.  Doe  d.  Graham,  18  Ala. 
568; 

Bolton  V.  Landers,  27  Cal.  104  ; 

Horsey  v.  Horsey,  4  Harr.  (Del.) 
517  ; 

Williams  v.  Cash,  27  Ga.  507  ;  s.c. 
13  Am.  Dec.  739  ; 

Herrell  v.  Sizcland,  81  lU.  457  ; 

Brown  v.  Keller,  32  111.  151  ;  s.c. 
83  Am.  Dec.  258  ; 

Wood  V.  Morton,  11  111.  547  ; 

Ballanoe  v.  Fortier,  8  111.  (3  Gilm.) 
391  ; 


*  See :  Ante  (*)  footnote,  p.  287. 
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The  reason  for  this  is  that  the  lessee,  having  repudiated 
the  lessor's  title,  cannot  be  allowed  to  set  up  a  want  of 
notice,  which  is  necessary  only  to  determine  the  tenancy. 
In  those  cases  where  the  demise  is  for  a  fixed  term,  to 
terminate  at  a  particular  period,  no  notice  to  quit  is  re- 
quired, and  the  lessor  may,  upon  the  expiration  of  the 
time  specified,  immediately  enter  upon  the  lessee.^ 


Han-is  v.  Marshall.  4  Bibb  (Ky.) 

504  ; 
Ogden  I'.  "Walker,  6  Dana  (Ky.) 

420; 
Hargis    v.   Price,   4  Dana  (Ky.) 

79,  80  ; 
Ross  V.  Gai-rison,   1  Dana  (Ky.) 

35  ; 
Bates  r.  Austin,  2  A.  K.  Marsh. 

(Kv.)  370;    s.c.   13  Am.  Dec. 

30.5  ; 
AVilliavns    r.   Hensley,   1  A.   K. 

Marsh.  (Ky.)  181  ; 
Petty  r.  Malier,  15  B.  Mon.  (Ky.) 

591  ; 
Goodlet  V.  Cleveland,  13  B.  Mon. 

(Ky.)  430  : 
Isaacs  V.  Gearheart,  13  B.  Mon. 

(Ky.)  331 ; 
Fogle  c.  Chancy,  13  B.  Mon.  (Ky.) 

138; 
Merauian's    Heirs    t\   Caldwell's 

Heii-s,  8  B.  Mon.  (Ky.)  33  ;  s.o. 

46  Am.  Dec.  537  ; 
Kunzie  v.  Wixom,  39  Mich.  384 ; 
Russell  V.  Fabyan,  34  N.  H.  318  ; 
Den  d.  Hankinson  v.  Blair,  15  N. 

J.  L.  (3  J.  S.  Gr.)  181 ; 
Ingraham  v.  Baldwin,  9  N.  Y. 

45; 
Sharpe  r.  Kelley,  5  Den.  (N.  \.) 

431  ; 
Jackson  ex  d.  AVhittick  v.  Deigo, 

3  John.  (N.  Y.)  433  ; 
Jackson  d.  Haverlv  i'.  French,  3 

Wend.  (N.  Y.)  337  ; 
Den  d.   Love  r.    Edmonston,    1 

Ired.  (N.C.)L.  152; 
Clark   V.   Everly,   8  Watts  &  S. 

(Pa.)  336  ; 
Wadswortliville  School  r.  Meetze, 

4  Rich.  (S.  C.)  L.  50  ; 

State  v.  Stewart,  5  Strobh.  (S.  C.) 

L.  29; 
Duke  !'.  Harper,  6  Yerg.  (Tenn.) 

280  ;  s.c.  37  Am.  Dec.  463 ; 
Chamberlin  !'.  Donahue,  45  Vt. 

50; 
Catlin  r.  "Washburn,  3  Vt.  35  ; 
Tattle  r.  Remolds,  1  Vt.  80  ; 
"Woodward  v.  Brown,  38  U.  S.  (13 


Pet.)  1  ;  bk.  10  L.  ed.  1  ; 
"Willison  V.  "Watkins,  28  U.  S.  (3 

Pet.)  43  ;  bk.  7  L.  ed.  596  ; 
Doe  d.  Landsell  v.  Govver,  17  Ad. 

&  E.  N.  S.  (17  Q.  B.)  589  ;  s.c. 

79  Eng.  C.  L.  589  ; 
Rex  V.  Clieshunt,  1  Barn.  &  Aid. 

473; 
Doe  d.  Grubb  v.  Grubb,  10  Barn. 

&  C.  816  ;  s.c.  31  Eng.  C.   L. 

342; 
Doe  d.  Calvert  i\  Prowd,  4  Bing. 

557  ;  s.c.  1  Moo.  &  P.   480  ;  13 

Eng.  C.  L.  634  : 
Doe  d.  Bennett  i\  Long,  9  Car.  & 

P.  773  ;  S.C.  38  Eng.  C.  L.  447  ; 
Doe  d.  Phillips  v.  RolUngs,  4  C. 

B.  (4  Mail.  Gr.  &  S.)  188 ;  s.c. 

56  Eng.  C.  L.  188  ; 
Doe  d.  Foster  v.  Williams,  Cowp. 

631; 
Doe  d.  Jefifries  v.  Whittick,  Gow. 

195; 
Doe  d.  Williams  v.  Cooper,  1  Man. 

&  G.  135  ;  s.o.  39  Eng.  C.  L. 

683; 
Doe  d.  Burrell  f.  Perkins,  3  Man. 

&  S.  371  ; 
Rex  i:  Kelstern  .TMaule&S.  136  ; 
Doe  d.  Davis  v.  Evans,  9  Mees.  & 

W.  48; 
Doe  d.  Cheese  v.  Creed,  3  Moo.  & 

P.  48: 
Doe  d.   Williams  v.  Pasquali,  1 

Peake  259  ;   s.c.   3  Rev.   Rep. 

688; 
Doe  d.  Clun  r.  Clarke,  Peake's 

Add.  Cas.  239. 
'  Hauxlmi-st  v.  Lobree,  38  Cal.  563; 
Hamit    r.   Lawrence,   3    A.    K. 

Mai-sh.  (Ky.)  366  : 
Secor  !'.  Pestana,  37  111.  535  ; 
Walker  v.  EUis,  13  111.  470  ; 
Layman  r.  Throp,  11  Ind.  352  ; 
Myei-son  v.  Neflf,  5  Ind.  523  ; 
McClain  v.  Doe  d.  Malone,  5  Ind. 

'^37  • 
Piei-so'n  v.  Doe  d.  Turner,  2  Ind. 

133  ; 
Kellogg  V.  Groves,  53  Iowa  395  ; 

s.c.  5  N.  W.  Rep.  157  ; 


1310 


SIX  MONTHS  NOTICE  TO  QUIT. 


[Book  III. 


Sec.  1427.  Same— Time  given  in.— The  notice  to  quit 
must  be  a  reasonable  notice,  and  must  end  with  the  period 
at  which  the  tenancy  commenced,  even  in  those  cases 
where  the  demise  is  in  terms  for  one  year  and  six 
months  certain.^  At  common  law  six  months'  notice  to 
quit,  ending  with  the  year,  was  required  to  be  given  in 
order  to  terminate  a  tenancy  from  year  to  year.^    Six 


Grosvenor  v.  Henry,  27  Iowa  269; 
Barlow  v.  Bell,  4  Bibb  (Ky.)  106  ; 
Lithgow  V.  Moody,  35  Me.  214  ; 
Preble  v.  Hay,  33  Me.  456  ; 
Clapp  V.  Paine,  18  Me.  264 ; 
StocJmvell  v.  Marks,  17  Me.  455  ; 

s.c.  35  Am.  Dec.  266  ; 
Moshier    v.   Reding,   13    Me.    (3 

Fairf.)  478  ; 
Dorrell  v.  Johnson,  34  Mass.  (17 

Pick.)  263 ; 
Danforth  v.  Sargeant,  14  Mass. 

491; 
Huletfc  V.  Nugent,  71  Mo.  131  ; 
Young  V.  Smith,  28  Mo.  65  ;  s.c. 

75  Am.  Dec.  109  ; 
Den  d.  Decker  v.  Adams,  12  N.  J. 

L.  (7  Halst.)  99 ; 
Gibbins  v.  Dayton,  4  Hun  (N.  Y.) 

451; 
Jackson  v.  McLeod,  13  John.  (N. 

Y.)  183 ; 
Allen  V.  Jaquish,  31  "Wend.  (N. 

Y.)  628  ; 
Rowan  v.  Lytle,  11  Wend.  (N.  Y.) 

616; 
Stedman  v.  Mcintosh,  4  Ired.  (N. 

C.)  L.  391;   s.c.  48  Am.  Dec. 

123; 
McGregor  v.  Rawle,  57  Pa.   St. 

184; 
Rich  V.  Keyser,  54  Pa.  St.  86  ; 
MoCanna  v.  Johnston,  19  Pa.  St. 

434; 
Evans  v.  Hastings,  9  Pa.  St.  273 ; 
Hemphill  v.  Flynn,  3  Pa.  St.  144 ; 
Logan  V.  Heri'on,  8  Serg.  &  E. 

(Pa.)  459 ; 
Bedford  v.  McEtherrow,  2  Serg. 

&  R.  (Pa.)  49  ; 
Overdeer  v.  Lewis,  1  Watts  &  S. 

(Pa.)  90 ;  s.c.  87  Am.  Dec.  440 ; 
Hendriok  v.  Cannon,  5  Tex.  348  ; 
Doe  d.  Davenish  v.  Moffatt,   15 

Ad.  &  E.  N.  S.  (15  Q.  B.)  357  ; 

s.c.  69  Eng.  C.  L.  356  ; 
Doe  d.  Tilt  v.  Stratton,  4  Bing. 

446  ;  s.c.  1  M.  &  P.  183 ;  3  C.  & 

P.  164  ; 
Eight    d.  Flower    v.  Darby,    1 


Durnf .  &  E.  (1  T.  R.)  159-163 ; 
s.c.  1  Rev.  Rep.  169  ; 

Messenger  v.  Armstrong,  1  Durnf. 
&  E.  (1  T.  R.)  58  ;  s.c.  1  Rev. 
Rep.  148  ; 

Cobb  V.  Stokes,  8  East  858  ;  s.c.  9 
Eev.  Eep.  464 ; 

Tress  v.  Savage.  4  El.  &  Bl.  36 ; 
s.c.  83  Eng.  C.  L.  36  ; 

Doe  d.  Godsell  v.  Inglis,  3  Taunt. 
54. 
'  Doe  d.  Eobinson  v.  Dobell,  1  Ad. 
&  E.  N.  8.  (1  Q-.  B.)  806  ;  s.c.  41 
Eng.  C.  L.  786  ; 

Doe  d.  Cornwall  v.  Matthews,  11 
C.  B.  (2  J.  Scott)  675  ;  s.c.  73 
Eng.  C.  L.  673  ; 

Sandhill  v.  Franklin,  L.  E.  10  C. 
P.  377;  s.c.  ISMoak's  Eng.  Eep. 
489; 

Berry  v.  Lindley,  3  Man.  &  Gr. 
498;  s.c.  43  Eng.  C.  L.  363. 

In  Doe  d.  Buddie  v.  Lines,  11  Ad. 
&  E.  N.  S.  (11  Q.  B.)  402  ;  s.c. 
6?  Eng.  C.  L.  401,  where  a  ten- 
ant for  a  term  commencing  at 
Christmas  made  an  under-lease 
commencing  also  at  Christmas, 
but  ending  at  Midsummer,  and 
the  under-tenant  held  over  and 
paid  rent,  it  was  held,  in  an 
ejectment  brought  by  the  lessee 
against  the  sub-lessee,  that  the 
tenancy  from  year  to  year 
created  by  the  payment  of  rent, 
commenced  at  Midsummer  and 
not  at  Christmas,  and  that  the 
notice  to  quit  must  be  given  ac- 
cordingly. The  grounds  of  this 
decision  do  not  appear  very 
clearly  in  the  judgment. 

See  :  Kelly  v.  Patteson,  43  L.  J. 
C.  P.  320;  s.c.  9  L.  E.  C.  P. 
681 ;  30  L.  J.  843. 
^  Stedman  v.  Mcintosh,  4  Ired.  (N. 
C.)  L.  391  ;  s.c.  42  Am.  Dec. 
122; 

Doe  ex  d.  Shore  v.  Porter,  3 
Durnf.  &  E.  (3  T.  R.)  13  ;  s.c.  1 
Rev.  Rep.  626. 
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lunar  months  of  twenty-eight  days  do  not  constitute  half 
a  year  ;  consequently  a  notice  of  six  lunar  months  is  not 
sufficient  to  determine  an  ordinarily  yearly  tenancy.  At 
common  law,  the  true  rule,  as  established  by  the  decis- 
ions, is  that  the  notice  must  be  a  half-year's  notice  ;  it 
must  be  given,  as  the  year-book  says,  "devant  le  demy 
an,"  subject  to  this  qualification,  that  where  the  rent  is 
payable  on  the  usual  feast  days,  a  notice,  on  or  before 
one  of  the  feast  days  in  the  earlier  half  of  the  tenancy, 
to  quit  on  the  feast  day  at  the  conclusion  of  the  tenancy, 
is  sufficient,  although  there  may  be  fewer  than  one  hun- 
dred and  eighty-two  days  between  the  two   feast  days.^ 

Sec.  1428.  Same— Where  term  less  than  a  year.— It  is  an 
unsettled  question  whether  or  not  notice  is  required  to 
terminate  a  tenancy  from  week  to  week.^  It  is  said  in 
Huffel  V.  Armstead,^  that  in  the  case  of  an  ordinary 


■  Roe  d.  Durant  v.  Roe,  6  Bing.  574  ; 

s.c.  19  Eng.  C.  L.  260  ; 
Morgan  v.  Davies,  3  C.  P.  Div. 

760;  S.C.30  Moak's  Eng.Rep.151 ; 
Doe  V.  Knightley,  7  Durnf .  &  E. 

(7  T.  R.)  63  ; 
Howard  v.  Wemsley,  6  Esp.  53  ;  * 

s.c.  9  Rev.  Rep.  806  ; 
Doe  V.  Wrightman,  4  Esp.  6  ;  * 
Doe  V.  Green,  4  Esp.  198  ;  * 
Catesby's  Case,  6  Co.  61.      • 
Where  the  tenancy  commences  on  one 

of  the  feast  days  a  notice  to  quit 

given  on  the  day  after  one  of 

them  is  bad ;  e.g.,  notice  given 

on  the  36th  of  March  to  quit  on 

the  29th  of  September. 
Morgan  v.  Davies,  3  C.  P.  Div. 

260 ;  S.C.80  Moak's  Eng.Rep.151. 
'  Huffel  V.  Armitstead,  7  Car.  &  P. 

56;  S.C.  32  Eng.  C.  L.  497; 
Jones  V.  MiUs,  10  C.  B.  N.  S.  (10 

J.   Scott  N.   8.)  788  ;  s.c.   100 

Eng.  C.  L.  788 ; 
Beamish  v.  Cox,  16  Ir.  L.  R.  270, 

458. 
Tenancies  from  week  to  week — Notice 

to  quit. — In  Jones  v.  Mills,  10  C. 

B.  N.  S.  (10  J.  Scott  N.  S.)  788  ; 

100  Eng.  C.  L.  788,   798,   Mr. 

Justice  Williams  expressed  the 

opinion  that  the  notice  should 

be  a  week's  notice ;  but  Mr. 


Justice  Willes  was  not  satis- 
fied with  the  correctness  of  that 
view,  which  was  not  necessary 
to  the  decision.  He  said,  p. 
799,  ' '  By  parity  of  reasoning  I 
do  not  see  how  it  is  possible  to 
infer  that  a  tenant  from  week 
to  week  is  entitled  to  any  notice 
unless  it  be  half  a  week's  notice, 
as  was  suggested  by  Parke,  B., 
in  Huffel  v.  Armitstead,  7  Car. 
&  P.  56  ;  s.c.  33  Eng.  C.  L.  497. 
It  is  impossible  to  infer  from 
the  authority  in  the  Year-Book, 
that  there  must  be  a  week's 
notice  ;  nor  do  I  find  any  au- 
thority, or  any  analogy  in  tlie 
law,  to  sustain  that  proposition. 
Opposed  as  my  notion  is  to  that 
of  my  brother  Williams,  I  do 
not  doubt  that  I  am  wrong  : 
but  I  cannot  help  thinking  that 
the  doctrine  is  a  novelty  and  an 
unnecessary  novelty,  and  there- 
fore I  object  to  its  introduction." 

Tenancies  from  mouth  to  month — ■ 
Notice  to  quit. — A  month's  notice 
has  been  held  to  be  the  proper 
notice  on  a  monthly  tenancy. 

Beamish  v.  Cox,  16  L.  R.  Ir.  270, 
458. 
3  7  Car.  &  P.  56  ;  s.c.  83  Eng.  C.  L. 
497. 


*  See :  Ante,  (*)  footnote,  p.  257. 
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weekly  tenancy  a  week's  notice  to  quit  is  not  implied  as 
a  part  of  the  contract,  unless  there"  be  a  usage  to  that 
effect ;  but,  in  the  absence  of  such  usage,  a  weekly  ten- 
ant, who  enters  on  a  fresh  week,  may  be  bound  to  con- 
tinue until  the  expiration  of  that  week,  or  pay  the  week's 
rent.^  Supposing  a  notice  to  quit  to  be  necessary  in  a 
tenancy  from  three  months  to  three  months,  without 
proof  of  usage  or  express  stipulation  it  would,  appear 
to  be  equally  necessary  for  the  purpose  of  determining  a 
monthly  or  weekly  tenancy.^  It  is  thought  that  a  rea- 
sonable notice  is  clearly  necessarj'-,  and  the  safest  plan  is 
to  give  a  week's  notice.  There  certainly  is  no  objection 
in  law  to  a  tenancy  determinable  by  a  week's  notice  to 
quit,  and  a  reasonable  time  being  allowed  after  the  ex- 
piration of  the  notice  for  the  tenant  to  remove  his  goods.^ 


Section  III. — How  the  Estate  Created. 

Sec.  1429.  Introductory — Various  methods  of  creation. 

Sec.  1430.  By  express  agreement — A  year  or  less. 

Sec.  1431.  By  holding  over — Landlord's  assent. 

Sec.  1432.  By  implication — Agricultural  loans. 

Sec.  1433.  By  lease  or  permissive  occupancy  for  indefinite  time. 

Sec.  1434.  By  occupancy  and  payment  of  rent  under  a  void  lease. 

Sec.  1435.  By  parol  lease — Parol  continuance  of  lease. 

Sec.  1436.  By  rent  reserved — Acceptance  and  demand. 

Section  1429.  introductory.— An  estate  from  year  to 
year  may  be  created  by  an  annual  occupancy  and  pay- 
ment of  rent.*    But  the  rule  that  a  general  occupancy 

1  In  Towne  v.  Campbell,  3  Man,  Gr.  lowed  in 

&  S.  (3  C.  B.)  921 ;  s.c.  54  Eng.  Mellor  v.  Watkins,  L.  E.  9  Q.  B. 

C.    L.    920,    it    is  questioned  400;  s.c.  9  Moak's  Eng.Eep.  344. 

whether,  in  the  absence  of  evi-  '>  Hammon  v.  Douglas,  50  Mo.  434, 

dence  of  a  contract  or  usage  437  ; 

requiring  notice  to  quit,  a  no-  Silsby  v.  Allen,  43  Vt.  177  ; 

tice  is  necessary  to  determine  Barlow  v.  Wainwright,   23    Vt. 

a  weekly  hiring  of  furnished  88 ;  s.c.  52  Am.  Dec.  79. 

apartments.  Payment  of  animal  rent  changes  a 

^  Kemp  V.  Derrett,  3  Camp.  510,511 ;  tenancy  at  will  into  a  tenancy 

Bight    d.    Flower  v.    Barker,   1  from  year  to  year. 

Durnf.  &  E.  (1  T.  E.)  159  ;  s.c.  Silsby  v.  Allen,  43  Vt.  177. 

1  Eev.  Eep.  169.  An  annual  occupancy  and    a  semi- 

'  Cornish  v.   Stubbs,  L.  E.  5  C.  P.  annual    rent    also    changes    an 

334 ;  s.c.  39  L.  J.  C.  C.  202 ;  23  estate  at  will  into  one    from 

L.  J.  31 ;  18  W.  R.  547,  fol-  year  to  year. 
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with  payment  of  rent  creates  a  tenancy  from  year  to 
year  does  not  apply  to  tenants  holding  pre-emption  claims 
upon  the  public  lands  ;  ^  such  a  tenant  holds  merely  at 
the  will  of  the  government  ;  ^  nor  does  it  apply  to  one  who 
claims  to  hold  the  land  as  owner.^  And  an  annual 
tenancy  determinable  at  the  election  of  the  lessee  only 
cannot  be  a  tenancy  from  year  to  year,  because  in  a 
tenancy  from  year  to  year  neither  party  is  at  liberty  to 
put  an  end  to  it  except  by  a  regular  notice.*  A  tenancy 
from  year  to  year  may  also  be  created  by  an  express 
agreement  ;  ^  by  holding  over  ;  ^  by  implication  ;  ^  by 
lease  or  permission  to  occupy  for  an  indefinite  time  ;  *  by 
a  lease  upon  condition  ;  *  by  occupation  and  paying  rent 
under  a  parol  agreement  for  a  future  lease/"  but  the 


Barlow  v.   Wainwright,  23   Vt. 
88  ;  s.c.  53  Am.  Deo.  79. 
'  Duncan   v.   Potts,  5  Stew.  &  P. 
(Ala.)    83 ;    s.c.   24  Am.    Dec. 
766. 
^  McDonald  v.  Gayle,  Minor  (Ala.) 
98; 
Duncan  i\  Potts,  5  Stew.  &  P. 
(Ala.)  82;    s.c.   24    Am.   Deo. 
766. 
'  Head  V.  Head,  7  Jones  (N.  C.)  L. 

630. 
*  Stedraan  v.  Mcintosh,  4  Ired.  (N. 
C.)  L.  391 ;  s.c.  43  Am.Deo.l32  ; 
Timmins  v.    Rowlinson,  3  Burr. 

1609 ;  s.c.  1  W.  Bl.  533  ; 
Doe  ex    d.    Martin  v.   Watts,   7 
Durnf.  &  E.  (7  T.  E.)  83  ;  s.c.  4 
Rev.  Rep.  387 ; 
Doe  d.  Warner  v.  Browne,  8  East 

165  ;  s.c.  9  Rev.  Rep.  397 ; 
Legge  V.  Strudwiok,  3  Salk.  414  ; 
Browne  v.  Warner,  14  Ves.  156  ; 

s.c.  9  Rev.  Rep.  359. 
See  :  Gardner  v.  Commissioners 

of  Dakota  Co.,  21  Minn.  33  ; 
Post,  §  1448,  et  seq. 
'  See  :  Post,  §  1430. 
8  See  :  Post,  §  1431. 
■>  See  :  Post,  §  1433. 
8  See  :  Post,  §  1433. 
'  See :  Jackson  v.  Hughes,  1  Blackf . 
(Ind.)  431 ; 
Hanchett  v.  Whitney,  2  Aik.  (Vt.) 

240. 
Thus  an    indefinite    lease   upon 
condition  of  erecting   a  mill, 
and    paying   a  percentage   of 


proceeds,  operates  as  a  lease 
from  year  to  year  if  the  con- 
ditions are  fulfilled. 

Jackson  v.  Hughes,  1  Blackf. 
(Ind.)  421. 

Where  a  father  lived  on  his  farm 
with  his  son,  on  condition  of 
being  supported,  then  moved 
away  dissatisfied,  and  conveyed 
the  farm  to  another,  who 
brought  ejectment  against  the 
son,  the  court  held,  that  the  son 
was  a  tenant  from  year  to  j'ear. 

HanchettD.  Whitney,  3  Aik.  (Vt.) 
240. 

But  an  agreement  to  furnish 
steam-power  by  the  month  or 
by  the  year  does  not  create  a 
periodical  tenancy,  unless  proof 
of  custom  to  that  effect  be 
shown. 

Dwyer  v.  Newman,  2  N.  J.  L.  (1 
Penn.)  315. 
■»  Doe  d.  Thomson  v.  Amey,  12  Ad. 
&  E.  476  ;s.c.  40  Eng.C.L.239  ; 

Bolton  V.  Tomlin,  5  Ad.  &  E. 
856  ;  s.c.  31  Eng.  C.  L.  855 ; 

Hamerton  v.  Stead,  3  Barn.  & 
C.  478  ;  s.c.  10  Eng.  C.  L.  220  : 

Cox  V.  Bent,  5  Bing.  185  ;  s.c.  15 
Eng.  C.  L.  533  ; 

Knight  V.  Benett,  8  Bing.  361  ; 
s.c.  11  Eng.  C.  L.  181 ; 

Sullivan  v.  Jones,  3  Car.  &  P. 
579  ;  s.c.  14  Eng.  C.  L.  724 ; 

Broomfield  v.  Smith,  6  East  530  : 
s.c.  2  Smith  570  ; 

Aldershaw  v.  Breach,  6  Esp.  106  ;* 


83 


See :  Ante,  (*)  footnote,  p.  257. 
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mere  possession  of  premises  under  an  agreement  for  a 
lease  does  not  create  such  a  tenancy  ;  ^  by  occupation 
and  payment  of  rent  under  a  void  lease ;  ^  by  a  parol 
lease ;  ^  by  the  ratification  of  a  parol  lease  made  by  an 
agent,  where  the  estate  has  continued  more  than  a  year;* 
and  by  a  leasing  with  the  reservation  of  an  annual  rent.^ 
But  the  giving  of  a  preference  to  lease  the  premises  for 
each  succeeding  year  after  the  term  does  not  create  a 
tenancy  from  year  to  year  ;®  neither  will  an  optional 
term  of  years  create  an  estate  from  year  to  year,'  even 
though  there  should  be  a  possibility  of  three  terms  of  one 
year  each.^ 

Sec.  1430.  By  express  agreement.— A  tenancy  from  year 
to  year  may  be  created  by  an  express  agreement  for  such 
a  tenancy,^  whether  the  term  stipulated  for  be  a  year  or 
less.^"  Thus  a  lease  for  one  year,  with  the  privilege  for 
three  years  from  a  certain  time,  is  a  lease  from  year  to 
year,  not  exceeding  three  years,  and  the  tenant  may 
terminate  it  at  the  end  of  the  second  year  by  giving 


Chapman  v.  Towner,  6  Mees.  & 

W.  100  ; 
Doe  d.  Westmoreland  v.  Smith, 

1  Moo.  &.  R.  137. 
'  Potter  V.  Mercer,  53  Cal.  667  ; 
Billings  V.  Canney,  57  Mich.  485  ; 

s.c.  34  N.  W.  Rep.  159  ; 
Jackson  v.  Cooly,  3  John.  (N.  Y.) 

Cas.  233 ; 
Neppach    v.   Jordan,    15    Oreg. 

308  ;  s.c.  14  Pac.  Rep.  853. 

2  See  :  Post,  ^  1434. 

3  See :  Post,  8  1435. 

*  McGaw  V.  Cannon,  3  Watts  (Pa.) 

139 -, 
McDowell  V.  Simpson,  3  Watts 
(Pa.')  139;    s.c.   37    Am.   Dec. 
838. 
5  See-:  Post,  §  1436. 

*  Crawford  v.  Morris,  5  Gratt.  (Va.) 

90. 
■■  In  the  case  of  Cure  v.  Crawford, 
5  How.  (N.  Y.)  Pr.  393  ;  s.c. 
1  Code  Rep.  N.  S.  18,  the  lease 
was  for  one  year,  with  the 
privilege  of  extending  it,  at  the 
tenant's  option,  three  years 
more  ;  the  tenant  had  held  for 
two  years  and  paid  the  rent 
and  entered  upon  the  com- 
mencement of  the  third  year 


when  the  action  was  brought. 

The  court  held  that  the  tenancy 

was  either  at  will  or  else  the 

term  had  not  expired. 
6  Whetstone  v.  Davis,  34  Ind.  510. 
9  Dix  V.  Atkins,  ISO  Mass.  171 ; 
Walley  v.   Radclifife,   11   Wend. 

(N.  Y.)  23  ; 
Lloyd  V.  Cozens,  3  Ashm.  (Pa.) 

131 ; 
Doe  d.  Chadborn,  v.  Green,  9  Ad. 

&  E.  658  ;  s.c.  36  Eng.  C.  L. 

348; 
Doe  d.  Clarke  ■».  Smarridge,  7  Ad. 

&  E.  N.  S.  (7  Q.  B.)  957  ;  s.c.  58 

Eng.  C.  L.  956  ; 
Doe  d.  Monck  v.  Geekie,  5  Ad.  & 

E.  N.  S.  (5  Q.  B.)  841 ;  s.c.  48 

Eng.  C.  L.  841  ; 
Reg.  V.  The  Inhabitants  of  Chaw- 
ton,  1  Ad.  &  E.  N.  S.  (1  Q.  B.) 

347  ;  s.c.  41  Eng.  C.  L.  533  ; 
Brown  v.  Trumper,  36  Beav.  11 ; 
Denn  v.  Cartwright,  4  East  31, 

32; 
Jones  V.  Nixon,  1  Hurl.  &  C.  48  ; 

s.c.  31  L.  J.  Ex.  505 ;  8  Jur.  N. 

S.  648  ; 
Legge  V.  Strudwick,  3  Salk.  414  ; 
Stomfil  V.  Hicker,  3  Salk.  4i3. 
"  See  :  Ante,  §  1415. 
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notice.^  And  one  occupying  and  paying  rent  under  an 
agreement  in  writing  for  the  renewal  of  a  lease  for  three 
or  more  years  is  a  tenant  from  year  to  year,  and  not  a 
tenant  according  to  the  terms  of    the  agreement    to 


renew." 


Sec.  1431.  By  holding  over.— A  tenancy  from  year  to 
year  will  be  created  where  a  lessee  for  a  year  at  a  fixed 
rent  continues  in  possession  thereafter,  with  no  new 
arrangement  as  to  rent  or  time  of  occupancy  ;  ^  and  the 


'  GiUion   r.   Finley  (Pa.),   13   Atl. 

Eep.  83  ;  s.c.  11  Cent.  Eep.  793. 
«  Huger  V.  Dibble,  8  Eich.  (S.  C.)  L. 

332. 
'  See  :  Singer  Manf .  Co.  v.  Sayre, 

75  Ala.  270  ; 
WolfEe  V.  Wolff,  69  Ala.  549  :  s.c. 

44  Am.  Eep.  526 ; 
Brewer  v.  Thorp,  35  Ala.  9  ; 
Crommelin   v.     Thiess,   31    Ala. 

413  ;  s.c.  70  Am.  Dec.  499  ; 
Ames  V.  Schuesler,  14  Ala.  600 ; 
Harkins  v.  Pope,  10  Ala.  493  ; 
Sullivan  v.  Gary,  17  Cal.  80  ; 
Hurd  V.  Wliitsett,  4  Colo.  77  ; 
Sears  v.  Smith,  3  Colo.  287  ; 
Bacon  v.   Brown,   9  Conn.   334, 

338; 
Adams  Ex.  Co.  v.  McDonald,  31 

Kan.  680 ; 
Miller    v.    Shackleford,  4   Dana 

(Kj.)  364,  378 ; 
McKinney  v.  Peck,  28  111.  174 ; 
Miller  v.   Eidgely,   19   111.   App. 

306; 
Tolle  V.  Orth,  75  Ind.  298  ;  s.c. 

39  Am.  Eep.  147  ; 
Burbank  v.  Dyer,  54  Ind.  392  ; 
Thiebaud  v.  First  Nat.  Bank,  42 

Ind.  212 ; 
O'Brien  v.  Troxel,  76  Iowa  760  ; 

s.c.  40  N.  W.  Rep.  704 ; 
Clapp  V.  Paine,  18  Me.  264  ; 
Stockwell  V.  Marks,  17  Me.  455  ; 

s.c.  35  Am.  Dec.  266  ; 
Moshier    v.    Eeding,   13    Me.   (3 

Fairf.)  478  ; 
Vrooman  v.  McKaig,  4  Md.  450  ; 

s.c.  59  Am.  Dec.  85  ; 
De  Young  v.   Buchanan,  10  Gill 

&  J.   (Md.)  149;   s.c.   33  Am. 

Dec.  156  ; 
Gardner  v.  Commrs.  Dakota  Co., 

21  Minn.  33  ; 
Love  V.  Law,  57  Miss.  596  ; 
Usher  v.  Moss,  50  Miss.  308  ; 


Bircher  v.  Parker,  40  Mo.  118  ; 
Hunt  V.  Bailey,  39  Mo.  157  ; 
Finney  v.  St.  Louis,  39  Mo.  177  ; 
Constant  v.  Abell,  36  Mo.  174 ; 
Quinette  v.  Carpentei',    35    Mo. 

502; 
Stoops  V.  Devlin,  16  Mo.  163  ; 
St.  Louis,  I.  M.  &  S.  E.  E.  Co.  v. 

Ludwig,  6  Mo.  App.  583  ; 
Critchfield  v.  Eemaley,  31  Neb. 

178  ;  s.c.  31  N.  W.  Eep.  687  ; 
Yates  V.  Kinney,  19  Neb.  375  ;  s.c. 

87  N.  W.  Eep.  133  ; 
Clarke  v.  Howland,  85  N.  Y.  204  ; 
Schuyler  v.  Smith,  51  N.  Y.  309  ; 

s.c.  10  Am.  Eep.  609  ; 
Bradley  v.  Corel,  4  Cow.  (N.  Y.) 

349; 
Holsman  v.  Abrams,  3  Duer  (N. 

Y.)  435  ; 
Witt  V.  Mayor,  etc.,  6  Eobt.  (N. 

Y.)  441  ; 
Jackson  v.  Salmon,  4  Wend.  (N. 

Y.)  337  ; 
Stedman  v.  Mcintosh,  4  Ired.  (N. 

C.)  L.   391  ;  s.c.  43  Am.  Dec. 

133; 
Patten  v.  Axley,  5  Jones  (N.  C.) 

L.  440; 
Moore  i\  Beaseley,  3  Ohio  394 ; 
Laguerenne  v.  Dougherty,  35  Pa. 

St.  45  ; 
Lloyd  V.  Cozens,  3  Ashm.  (Pa.) 

131  ; 
Logan  V.  Herron,  8  Serg.  &  R. 

(Pa.)  459 ; 
Fahnestock    v.    Faustenauer,    5 

Serg.  &  R.  (Pa.)  174  ; 
Lesley  v.  Randolph,  4  Rawle  (Pa.) 

133; 
Huger  V.  Dibble,  8  Rich.  (S.  C.) 

T    222   224  * 
Hart  V.  Finney,  1  Strob.  (S.  C.)  L. 

350  354  ■ 
Shipman  v.  Mitchell,  64  Tex.  174  ; 
Emerick    v.   Tavener,    9    Gratt. 
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premises  will  be  held  on  the  same  terms  as  the  original 
lease.^    But  the  landlord  must  in  some  way  recognize  the 


(Va.)  220;    s.c.   58    Am.   Dec. 
317; 

Allen  V.  Bartlett,  20  W.  Va.  46  ; 

Second  Nat.  Bank  v.  The  O.  E. 
Merrill  Co.,  69  Wis.  501  ;  s.c. 
34  N.  W.  Rep.  501,  514  ; 

Brown  V.  Kayser,  60  Wis.  1 ;  s.c. 
18  N.  W.  Rep.  533  ; 

Kugler  V.  United  States,  4  Ct  of 
CI.  407 ; 

Hyatt  V.  Griffiths,  17  Ad.  &  E.  N. 
S.  (17  Q.  B.)  505 ;  s.c.  79  Eng. 
C.  L.  505  ; 

Doe  d.  Thomson  v.  Amey,  13  Ad. 
&  E.  476  ;  s.c.  40  Eng.  C.  L. 
239; 

Digby  V.  Atkinson,  4  Camp.  275  ; 

Thomas  v.  Packer,  1  Hurl.  &  N. 
669;  s.c.  26  L.  J.  Ex.  307;  3 
Jur.  N.  S.  143 ; 

Kelly  V.  Patterson,  L.  R.  9  P.  C. 
681  ;  s.c.  10  Moak's  Eng.  Rep. 
353; 

Finch  V.  Miller,  5  Man.  Gr.  &  S. 
(5  C.  B.)  438  ;  s.c.  57  Eng.  C.  L. 
438. 

The  common  law  presumption  that, 
when  a  tenant  for  a  year  holds 
over  with  the  consent  of  his 
landlord  and  pays  rent,  a  ten- 
ancy from  year  to  year  is  es- 
tablished, is  overcome  by  Iowa 
Code,  §  2014,  providing  that 
any  person  in  the  possession  of 
real  property  with  the  consent 
of  the  owner  is  presumed  to  be 
a  tenant  at  wiU  until  the  con- 
trary is  shown. 

O'Brien  v.  Troxel,  76  Iowa  760 ; 
s.c.  40  N.  W.  Rep.  704. 
1  Singer   Manf .    Co.   v.   Sayre,    75 
Ala.  270 ; 

Wolffe  V.  Wolff,  69  Ala.  549  ;  s.c. 
44  Am.  Rep.  526  ; 

Parker  v.  HoUis,  50  Ala.  411 ; 

Brewer  i'.. Thorp,  35  Ala.  9 ; 

Crommelin  v.  Theiss,  31  Ala.  412  ; 
s.c.  70  Am.  Dec.  499  ; 

Ames  V.  Schuesler,  14  Ala.  600  ; 

Harkins  v.  Pope,  10  Ala.  493  ; 

Blumenberg  v.  Myres,  33  Cal.  93, 
96  ;  s.c.  91  Am.  Dec.  560  ; 

Sullivan  v.  Cary,  17  Cal.  80  ; 

Reithman  v.  Brandenburg,  7  Colo. 
480  ;  s.c.  4  Pac.  Rep.  788  ; 

Hurd  V.  Whitsitt,  4  Colo.  77 ; 

Sears  v.  Smith,  3  Colo.  287  ; 

King  V.  Woodruff,  23  Conn.  56  ; 
s.c.  60  Am.  Deo.  635  ; 


Bacon  v.   Brown,   9  Conn.   334, 

338; 
Jackson    v.   Patterson,  4    Harr. 

(Del.)  534  ; 
Webster  v.  Nichols,  104  111.  160  ; 
Clinton  Wire  Cloth  Co.  v.  Gar- 
dener. 99  111.  151  ; 
Clapp  V.  Noble,  84  111.  63  ; 
McKinney  v.  Peck,  38  111.  174  ; 
Prickett  v.  Ritter,  16  111.  98  ; 
Miller  v.    Ridgely,   19  111.   App. 

306; 
Field  17.  Herrick,  14  111.  App.  181 ; 
Wolz  V.   Sandford,  10  111.   App. 

136; 
Galloway  v.  Kerby,  9  111.  App. 

501  ; 
New  York  C.  &  St.  L.  R.  Co.  v. 

Randall,  103  Ind.  453  ; 
BoUenbacker  v.  Fritts,  98  Ind.  60  ; 
Tinder  v.  Davis,  88  Ind.  99  ; 
Coomler  v.  Hefner,  86  Ind.  108  ; 
ToUe  V.  Orth,  75  Ind.  298  ;  s.c.  39 

Am.  Rep.  147  ; 
Burbank  v.  Dyer,  54  Ind.  392  ; 
First  National  Bank  v.  Vevay,  43 

Ind.  313 ; 
Bright  V.  McQuat,  40  Ind.  521  ; 
Whittemore    v.   Moore,   9  Dana 

(Ky.)  815  : 
Fouclier  v.  Leeds,  2  La.  404  ; 
Mossy  V.  Mead,  2  La.  161  ; 
Armstrong  v.  Bach,  20  La.  An. 

190; 
Classen  v.  Carroll,  18  La.  An.  267  ; 
Geheebee  v.  Stanby,  1  La.  An.  17  ; 
Bowles  V.  Lyon,  6  Rob.  (La.)  363  ; 
Spear  v.  Orendorf ,  26  Md.  37  ; 
Vroonian  v.  MoKaig,  4  Md.  450 ; 

s.c.  59  Am.  Dec.  85  ; 
De  Young  v.  Buchanan,  10  Gill 

&  J.   (Md.)   149 ;  s.c.   33  Am. 

Dec.  156  ; 
Brown  V.  Parsons,  22  Mich.  24 ; 
Gardner  v.  Commrs.  Dakota  Co.. 

31  Minn.  33 ; 
Love  V.  Law,  57  Miss.  596  ; 
Thomas  v.  Zumbalen,  43  Mo.  471  ; 
Grant  v.  White,  43  Mo.  285  ; 
Biroher  v.  Parker,  40  Mo.  118  ; 
Hunt  V.  Bailey,  39  Mo.  357  ; 
Finnev  v.  St.  Louis,  39  Mo.  177  ; 
Constant  v.  Abell,  36  Mo.  174  ; 
Quinette  v.  Carpenter,  35  Mo.  503  ; 
Stoops  V.  Delvin,  16  Mo.  163  ; 
Vegely  v.  Robinson,  30  Mo.  App. 

199  ;  s.c.  3  West.  Rep.  551 ; 
Wilgus  V.  Lewis,  8  Mo.  App.  336  ; 
Doyle  V.  O'Neil,  7  Mo.  App.  138  ; 
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tenancy,^  because  he  has  the  right  to  elect  either  to  treat 
a  tenant  holding  over  as  a  trespasser  or  as  a  tenant  from 
year  to  year.^    Such  assent  of  the  landlord  will  be  pre- 


St.  Louis,  I.  M.  &  S.  R.  R.  Co.  v. 

Ludvvig,  6  Mo.  App.  583  ; 
Yates  V.  Kinney,  19    Neb.  375  ; 

s.c.  37  N.  W.  Rep.  133  ; 
Fitton !!.  Inhabitants  of  Hamilton 

City,  6  Nev.  196  ; 
Russell  I'.  Fabyan,  34  N.  H.  218 ; 
Clark  V.  Rowland,  85  N.  Y.  304  ; 
Schuyler  v.  Smith,  51  N.  Y.  309  ; 

S.C.  10  Am.  Rep.  609  ; 
Smith  V.  AUt,  4  Abb.  (N.  Y.)  N. 

C.  305  ;  s.c.  7  Daly  493  ; 
Holsman  v.  Abrams,  3  Duer  (N. 

Y.)  435  : 
Fougera  c.  Cohn,  43  Hun(N.  Y.) 

454; 
Elwood  V.  Forkel,  35  Hun  (N.  Y.) 

303; 
People  ex  rel.  Chrom.  Steel  Co.  v. 

Spaulding,  23  Hun  (N.  Y.)  91 ; 
Dorr  V.  Barney,  13  Hun  (N.  Y.) 

359; 
Witt  V.  Mayor,  etc.,  of  N.  Y.,  6 

Robt.  (N.  Y.)  441 ; 
Laguerenne  v.  Dougherty,  35  Pa, 

St.  45 ; 
Diller  v.  Roberts,  13  Serg.  &  R. 

(Pa.)  60  ;  S.C.  15  Am.  Dec.  578  ; 
Phillips  V.  Monges,  4  Whart.  (Pa.) 

32r8; 
Estate  of  MuUev,  16  Phila.  321  ; 
Fronty  v.  Wood,  3  HiU  (S.  C.)  L. 

367; 
■Darrill  v.  Stephens,  4  McCord  (S. 

C.)  L.  59  ; 
Emerick  v.   Taverner,   9  Gratt. 

(Va.)  330;  s.c.  58  Am.  Dec.  217; 
De  Pere  Co.  v.  Reynen,  65  Wis. 

371 ;  s.c.  23  N.  W.  Rep.  761 ; 
Bishop  V.  Howard,  2  Barn.  &  C. 

100  ;  s.c.  9  Eng.  C.  L.  52  ; 
Digby  V.  Atkinson,  4  Camp.  376  ; 
Humphreys  v.   Frank,  18  C.  B. 

(18  J.  Scott)  333  ;  s.c.  86  Eng. 

C.  L.  323 : 
Right  V.  Darby,  1  Durnf.  &  E.  (1 

T.   R.)  163;  s.e.    1  Rev.   Rep. 

169; 
Doe  V.  Raffan,  5  Esp.  4  ;  * 
Waring  v.  King,  8  Mees.  &  W. 

571. 
The  common-law  rale  lias  been  altered 

by  statute  in  some  of  the  states. 
See  ;    Young  v.   Young,  36  Me. 

133  * 
Kendall  v.  Moore,  30  Me.  337. 


The  implication  that  a  tenant  holding 

over  holds  on  the  same  terms  as 

those  of  the  original  lease  may 

be  i-ebutted  by  proof  of  a  new 

agreement. 
Blumeijberg  v.  Myers,  33  Cal.  93, 

96; 
Wolz    V.   Sanford,   10  111.   App. 

136; 
Fronty  v.  Wood,  3  Hill  (S.  C.)  L. 

367; 
Shipman  v.  Mitchell,  64  Tex.  174; 
Mavor,  etc.,  Thetford  v.  Tyler,  8 

Ad.  &  E.  N.  S.  (8Q.  B.)95  ;  s.c. 

15  L.  J.  Q.  B.  33  ;  10  Jur.  68. 
And  this  is  true  even  though  such 

new  agreement  be  void  under 

the  statute  of  frauds. 
Singer  Manf .  Co.  v.  Sayre,  75  Ala. 

270; 
Crommelin  v.  Thiess,  31''Ala.  412; 

s.c.  70  Am.  Dec.  499. 
'  Ferine  v.  Teague,  66  Cal.  446  ; 
Uridias  v.  Morrell,  2.^  Cal.  31 ; 
Cairo  &  St.  L.  R.  R.  Co.  r.  Wig- 
gins Ferry  Co.,  83  111.  236  ; 
Douglas    V.   Anderson,  83  Kan. 

350; 
Ives  V.  Williams,  50  Mich.  100, ; 
Tliomas  i\  Zumbalen,  43  Mo.  471; 
Grant  v.  White,  42  Mo.  285  ; 
Neumeisteru.  Palmer,  8  Mo.  App. 

491; 
Freeman  v.  Ogden,  40  N.  Y.  105, 

aff'g  17  Abb.  (N.  Y.)  Pr.  336  ; 
Livingston  v.  Tanner,   14  N.  Y. 

64.  rev'g  13  Barb.  (N.  Y.)  481; 
Meno  V.   HaefCel,  46  Wis.   382; 

s.c.  1  N.  W.  Rep.  31. 
*  Wolffe  v.  Wolff,  69  Ala.  549  ;  s.c. 

44  Am.  Rep.  536  ; 
Crommelin  v.  Thiess,  31  Ala.  413  ; 

s.c.  70  Am.  Deo.  499 ; 
Clinton  Wire  Cloth  Co.  v.  Gard- 
ner, 99  111.  151 ; 
Lambert  v.  Borden,  16  111.  App. 

433; 
Wolz    V.  Sanford,   10  111.   App. 

136; 
Blain  v.  Everitt,  36  Md.  73  ; 
Smith  V.  Littlefield,  51  N.  Y.  539 ; 
Schuyler  v.  Smith,  51  N.  Y.  309  ; 

s.c.  10  Am.  Rep.  609  ; 
Smith  V.  Allt,  4  Abb.  (N.  Y.)  N. 

C.  205  ;  S.C.  7  Daly  (N.  Y.)  492 ; 
Dorr  ?;.Barney,12Hun(N.Y.)259; 


*  See :  Ante,  *  footnote,  p.  257. 
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sumed  where  lands  are  leased  to  a  tenant  for  one  year 
for  a  stipulated  rent  reserved,  and  after  the  expiration  of 
the  lease  the  tenant,  without  further  contract,  remains 
in  possession,  and  is  recognized  as  a  tenant  by  the  receipt 
of  rent  for  another  year,i  or  the  landlord  distrains  for 
rent  accruing  after  the  end  of  the  original  term  ;  ^  but 
simply  demanding  rent  is  not  conclusive  evidence  of  such 
election.^  There  are  other  ways  in  which  the  landlord 
may  signify  his  assent  to  the  holding  over.  Thus  such 
assent  may  be  inferred  from  his  silence  and  the  lapse  of 
time.* 

Sec.  1432.  By  implication— Agricultural  leases.— A  ten- 
ancy from  year  to  year  will  be  raised  by  implication  by 
an  annual  occupancy  and  payment  of  rent ;  ^  as  where  a 
remainderman  accepts  rent,  as  rent,  from  the  tenant  of 
a  life  ftnant  who  held  under  a  lease  with  a  limited  power 
of  leasing,  after  the  death  of  such  life  tenant.^  But  the 
implication  of  law,  resulting  from  a  payment  of  rent 
under  a  tenancy  at  will,  that  the  tenancy  becomes  one 
from  year  to  year,  is  not  conclusive,  and  maybe  rebutted 
by  proof  of  a  different  understanding  of  the  parties,^  or 
by  proof  of  a  holding  of  a  different  character ;  as  that  it 
is  merely  at  will,  or  any  other  tenancy,  determinable  at 
a  particular  time  or  on  a  particular  event,  by  the  express 
agreement  of  the  parties.  In  other  words  the  contract 
between  the  parties  must  govern  in  ascertaining  their 

Jackson  v.  Salmon,  4  Wend.  (N.  Rep.  387. 

Y.)  327  ;  See :  Smith  v.  Widlake,  3  C.  P. 

Hemphill  v.  Flynn,  2  Pa.  St.  144.  Div.  1015  ;  s.c.  47  L.  J.  Ch.  283  ; 

'  Critohfleld   v.  Eemaley,  21   Neb.  30  Moak's  Eng.  Rep.  10. 

178  ;  S.C.  31  N.  W.  Rep.  687  ;        '  Waring  v.  Louisville  &  N.  E.  R. 

Brown  v.  Kayser.  60  Wis.  1  ;  s.c.  Co.,  19  Fed.  Rep.  863. 

18  N.  W.  Rep.  523.  See  :  Crommelin  v.  Thiess,  31  Ala. 

s  Russell  V.  Fabyan,  34  N.  H.  323  ;  412  ;  s.c.  70  Am.  Dee.  499  ; 

Conway  v.  Starkweather,  1  Den.  WiUiamson  v.  Paxton,  18  Gratt. 

(N.  Y.)  113  ;  (Va.)  475  ; 

Rowan  v.  Lytle,  11  Wend.  (N.  Y.)  Doe  d.  Barstow  v.  Cox,  11  Ad.  & 

616.  E.  N.  S.  (11  Q.  B.)  132 ;  s.c.  63 

'  Condon  v.  Barr,  47  N.  J.  L.  (18  Eng.  C.  L.  121  ; 

Vr.)  113  ;  s.c.  54  Am.  Rep.  121.  Strahan  v.  Smith,  4  Bing.  91;  s.c. 

"  See  :  Rowan  v.  Lytle,  11  Wend.  13  Eng.  Ch.  414  ; 

(N.  Y.)  616.  Phillips  v.  Mosely,  1  Car.  &  P. 

5  See  :  Ante,  §  1429.  263  ;  s.c.  13  Eng.  C.  L.  158  ; 

'  Doe  d.  Martin  v.  Watts,  7  Durnf .  Doe  d.  Harvey  v.  Francis,  2  Moo, 

&  E.  (7  T.  R.)  83  ;  s.c.  4  Rev.  &  R.  57. 
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respective  rights. ^  Because  of  the  nature  of  farm  ten- 
ancies, which  require  an  entire  year  for  the  lessee  to  reap 
the  full  benefits  of  his  labor,  such  tenancies  are  presumed 
to  be  from  year  to  year  in  the  absence  of  the  showing  of 
a  different  understanding.^ 

Sec.  1433.  By  lease  or  permission  to  occupy  for  an  indefi- 
nite time.— An  estate  from  year  to  year  may  be  created 
by  a  permissive  occupation  for  an  indefinite  time,  or  by  a 
lease  of  the  premises  which  is  indefinite  as  to  the  end 
of  the  term,  if  the  circumstances  connected  with  the 
occupancy  are  such  as  show  an  annual  holding,^  such 


'  Stedman  v.  Mcintosh,  4  Ired.  (N. 

C.)  L.  291  ;  S.C.  43  Am.  Dec. 

133. 
See :    Secor  v.  Pestana,   37  111. 

525  ; 
Citv  of  Dubuque    v.   Miller,   11 

Iowa  583 ; 
Miller    v.    Shackleford,   4  Dana 

(Ky.)  264,  278 ; 
Grant  v.  White,  42  Mo.  385  ; 
Shipman  v.  Mitchell,  64  Tex.  174; 
Sheldon  v.  Davey,  42  Vt.  637 ; 
Stedman  v.  Gassett,  18  Vt.  346  ; 
Williamson  v.  Paxton,  18  Gratt. 

(Va.)  475.- 
'  See  :    Hearn    v.   Gray,  3    Houst. 

(Del.)  135 ; 
Eoss  V.  Schneider,  30  Ind.  433  ; 
Young  V.  Young,  36  Me.  133 ; 
Hall  V.  Hall,  6  Gill  &  J.  (Md.) 

386; 
Leavitt  v.  Leavitt,  47  N.  H.  329  ; 
Clark  V.  Harvey,  54  Pa.  St.  142  ; 
Hanchett  v.  Whitney,  2  Aik.  (Vt.) 

340; 
Doe  d.  Martin  v.  Watts,  7  Durnf. 

&  E.  (7  T.  E.)  85 ;  s.c.  4  Eev. 

Rep.  387. 
'  See  :  Larkin  v.  Avery,  23  Conn. 

304; 
Lofland  v.  Emory,  3  Harr.  (Del.) 

297 ' 
Heam  v.  Gray,  3  Houst.   (Del.) 

135; 
Cody  V.  Quarterman,  12  Ga.  386  ; 
aartside  v.  Outley,  58  III.  210  ; 

s.c.  11  Am.  Rep.  59  ; 
Hunt  V.  Morton,  18  111.  75  ; 
Swan  V.  Clarke,  80  Ind.  57  ; 
Eoss  V.  Schneider,  30  Ind.  433  ; 
Bell  V.  Norris.  79  Ky.  48  ; 
Squires  v.  Huff,  3  A.  K.  Marsh, 

(Ky.)  17,  18 ; 


Young  V.  Young,  36  Me.  133  ; 
Hall  V.  Hall,  6  GiU  &  J.  (Md.) 

386; 
Judd  V.  Fairs,  53  Mich.  518 ;  s.c. 

19  N.  W.  Rep.  266  ; 
Fuller  V.  Sweet,  30  Mich.  237; 

s.c.  18  Am.  Rep.  133  ; 
Williams  v.  Deriar,  31  Mo.  13  ; 
Ridgely  v.  Stillwell,  35  Mo.  570 ; 
Tiernan  v.  Johnson,  7  Mo.  43  ; 
Townley  v.  Rutan,  20  N.  J.  L.  (1 

Spen.)606; 
Den  V.  Drake,  14  N.  J.  L.  (3  J.  S. 

Gr.)  533  ; 
Den  ex  d.  Williamson  v.  Snow- 
hill,  13  N.  J.  L.  (1  J.  S.  Gr.)  23  ; 

B.C.  22  Am.  Dec.  496  ; 
Den  V.   Adams,   12  N.   J.   L.  (7 

Halst.)  99 ; 
Adams  v.  Decker,  11  N.  J.  L.  (6 

Halst.)  84,  87 ; 
Den  V.   Mackey,   3  N.   J.   L.  (1 

Penn.)  420  ; 
Leavitt  v.  Leavitt,  47  N.  H.  329, 

340; 
Stedman  v.  Mcintosh,  4  Ired.  (N. 

C.)  L.  291;    s.c.  43  Am.  Dec. 

123  ' 
Morris  v.  Niles,  12  Abb.  (N.  Y.) 

Pr.  103  ; 
Craske  v.  C.  IT.  Pub.  Co.,  17  Hun 

(N.  Y.)  319 ; 
Jackson  v.  Wilsey,  9  John.  (N. 

Y.)  267  ; 
Jackson  v.  Bryan,  1  John.  (N.  Y.) 

332; 
Taggard  v.   Roosevelt,   3  E.   D. 

Smith  (N.  Y.)  100  ;  s.c.  8  How. 

(N.  Y.)  Pr.  141  ; 
Jones  V.  Willis,  8  Jones  (N.  C.)  L. 

430; 
Patton  V.  Axley,  5  Jones  (N.  C.) 

L.  440; 
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as  a  lease  from  a  day  certain  from  year  to  year  and  so 
long  as  both  parties  shall  agree/  or  so  long  as  the,  lessee 
may  pay  the  same  rent,^  or  so  long  as  the  rent  is  paid  ;  ^ 
and  a  general  letting,  without  limitation  as  to  time, 
though  for  a  monthly  rental,  is  an  estate  from  year  to 
year  ;  *  so  also  is  a  letting  where  there  is  a  reservation 
of  an  annual  rent  payable  quarterly.^  Where  a  father 
lived  on  his  farm  with  his  son,  the  latter  having  charge 
and  management  of  the  premises  on  condition  of  support- 
ing the  father,  the  arrangement  was  held  to  be  a  ten- 
ancy from  year  to  year.®  But  a  tenancy  from  year  to 
year  is  not  created  by  permitting  one  to  enter  upon  land 
and  cut  wood  as  long  as  he  chooses,  upon  paying  twenty- 
five  cents  per  cord  for  the  wood  cut.'^  And  where  there 
is  an  agreement  made  to  let  premises  so  long  as  both 
parties  like,  reserving  the  compensation  accruing  de  die 
in  diem,  and  not  referable  to  a  year,  or  any  aliquot  part 


Garrett  v.  Clarke,  5  Oreg.  464  ; 
Duinn  V.  Rothermel,  112  Pa.  St. 

272  ;  B.C.  3  Atl.  Rep.  800 ; 
.  Hey  V.  McGrath,  81  Pa.  St.  310  ; 
Clark  V.  Harvey,  54  Pa.  St.  142  ; 
Lesley  v.  Randolph,  4  Rawle  (Pa.) 

123  • 
Thomas  v.  Wright,  9  Serg.  &  R. 

(Pa.)  87 ; 
Johnson  v.  Johnson,  13  R.  I.  467  ; 
Bennett  v.  Pierce,  50  Vt.  212  ; 
Rich  V.  Bolton,  46  Vt.  84 ;  s.c.  14 

Am.  Rep.  615 ; 
Ganter  v.  Atkinson,  35  Wis.  48 ; 
Timmins  v.  Rawlinson,  3  Burr. 

1609  ; 
Doe  d.  Martin  v.  Watts,  7  Dumf. 

&  E.  (7  T.  R.)  83,  85  ;  s.c.  4  Rev. 

Rep.  387,  388  ; 
Cattley  v.  Arnold,  1  John.  &  H. 

531,  556  ;  s.c.  28  L.  J.  Ch.  353  ; 

5  Jur.  N.  S.  361  ; 
Doe  d.  Hull  V.  Wood,  14  Mees.  & 

W.  682,  686 ;  s.c.  15  L.  J.  Ex. 

41 ;  9  Jur.  1060  ; 
Braythwayte    v.    Hitchcock,   10 

Mees.  &  W.  497  ; 
Richardson     v.      Langridge,     4 

Taunt.  138,  131;  s.c.  13  Rev. 

Rep.  570,  572 ; 
Roe  V.  Lees,  2  W.  Bl.  1171. 
1  Fox  V.  Nathans,  32  Conn.  348, 851. 
*  West  Transportation  Co.  v.  Lan- 
sing, 49  N.  Y.  499. 
See  :  Ranlett  v.  Cook,  44  N.  H. 


513; 
Tracy  v.  AlhEtny  Exchange  Co., 

7  N.  Y.  473 ;  s.c.  57  Am.  Dec. 

533; 
Chretien  v.  Doney,  1  N.  Y.  419  ; 
Howe  V.  Burr,  34  Barb.  (N.  Y.) 

525 
'  Wood'?;.  Tate,  2  N.  H.  247  ; 
West  Tr.  Co.  v.  Lansing,  49  N. 

Y.  499 • 
Heck  •«. 'Borda,  1   Pa.  Sup.  Ct. 

Dig.  176  ; 
Doe  d.  Pennington  v.  Taniere,  12 

Ad.  &  E.  (12  Q.  B.)  998 ;  s.c. 

64  Eng.  C.  L.  997 ; 
Doe  d.  Roberton  v.  Gardiner,  13 

C.  B.  (3  J.  Scott)  319  ;  s.c.  74 

Eng.  C.  L.  319  ; 
Doe  d.  Lord  v.  Crago,  6  C.  B.  (6 

Man.  Gr.  &  S.)  90  ;  s.c.  60  Eng. 

C.  L.  89  ; 
Doe  d.  Warner  v.  Browne,  8  East 

165;  s.c.  9  Rev.  Rep.  397: 
Holmes  v.  Day,  8  Ir.  C.  L.  235. 
■>  Ridgely  v.  Stillwell,  25  Mo.  570. 
'  Lesley  v.  Randolph,  4  Rawle  (Pa.) 

123. 
See  :  Jackson  v.  Bradt,  2  Cai.  (N. 

Y.)  169  ; 
Roe  V.  Lees,  2  W.  Bl.  1173. 
«  Hanohett  v.  Whitney,  1  Aik.  (Vt.) 

240. 
'  Kitchen  v.  Pridgen,  3  Jones  (N. 

C.)  L.   49;  S.C.  64  Am.  Dec. 

593. 
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of  a  year,   it  does  not  create  an  estate  from  year  to 
year.^ 

Sec.  1434.  By  occupancy  and  payment  of  rent  under  a 
void  lease.— Although  a  parol  lease  of  lands  for  a  longer 
term  than  three  years  is  void  under  the  statute  of  frauds, 
yet  if  the  tenant  enters  and  pays  rent,  this  is  sufficient 
to  create  an  estate  from  year  to  year ;  which  will  be 
regulated  by  the  parol  demise  in  all  respects,  exce;pt  as  to 
the  length  of  the  term. ^  And  where  a  tenant  of  premises 
enters  under  a  void  contract,^  or  a  written  lease  improp- 
erly executed,*  or  a  lease  otherwise  void  or  ineffective,^ 
and  pays  rent  according  to  the  terms  thereof,  the  law  will 
infer  an  intention  to  create  a  tenancy  from  year  to  year, 
upon  the  terms  specified  in  the  lease.^ 

It  was  held  in  an  old  English  case  that  a  demise 
habendum  de  anno  in  annum  et  sic  ultra  quandiu 
ambibus  partibus  placeret,  although  by  parol,  was  not 
void  under  the  statute  of  frauds,  though  for  more  than 
three  years,  because  no  term  above  three  years  was  ever 
subsisting  at  the  same  time ;  "^    and  substantially  the 

'  Richardson  iJ.  Langridge,  4  Taunt.  Fougera  v.  Cohn,  43  Hun  (JST.  Y.) 

128  ;  s.c.  13  Rev.  Rep.  570.  454 ; 

^  People  V.  Rickert,  8  Cow.  (N.  Y.)  Magaw  v.  Cannon,  3  Watts  (Pa.) 

326.  139 ; 

See  :  Strong  v.  Crosby,  21  Conn.  McDowell  v.  Simpson,  3  Watts 

398;  (Pa.)  139;    s.c.   37    Am.   Dec. 

Schuyler  v.  Leggett,  3  Cow.  (N.  338 ; 

Y.)  630  ;  Thurber  v.  Dwyer,  10  R.  I.  355  ; 

Taggard  v.   Roosevelt,  3    E.   D.  Tress  v.  Savage,  4  El.  &  B.  36  ; 

Smith  (N.  Y.)  100  ;  s.c.  8  How.  s.c.  82  Eng.  C.  L.  36. 

(N.  Y.)  Pr.  141.  '  Fougera  v.  Cohn,  43  Hun  (N.  Y.) 

*  In  the  case  of  Laughran  v.  Smith,  454. 

75  N.  Y.  205,  aff'g  11  Hun  (N.  In  Whitt  v.  Mayor  of  New  York, 

Y.)  311,  the  court  held  that  a  5  Abb.  (N.  Y.)  Pr.  323  ;  s.c.  14 

tenant    of  premises  who    had  How.  (N.  Y)  Pr.  495,  it  is  said 

entered  under  a  void  written  thatwherealessee  enters  under 

agreement  for  a  lease  for  a  term  a  void  lease,  possession  under 

of  years,  by  which  instrument  it,   and   payment  and  accept- 

an      annual      rent,      payable  ance  of  rent,  create  a  tenancy 

monthly,   had    been  reserved,  from  quarter  to  quarter,   not 

and  who  had  occupied  for  a  determined  without  notice. 
period  of  two  years  and  three    '  Legg  v.  Strudwick,  2  Salk.  414. 

months,  paying  rent  monthly  See  :  Doe  v.  Sraaridge,  7  Q.   B. 

at  the  rate  so  reserved,  became  957. 

a  tenant  from  year  to  year.  The  English  statute,  it  will  be  re- 

*  Fougera  v.  Cohn,  43  Hun  (N.  Y.)  membered,  contains  an  excep- 

454_  tion  in  favor  of  leases  not  ex- 

6  Strong  V.  Crosbv,  21  Conn.  398  ;  ceeding    the    term    of    three 

Stewart  v.  Apel,  5  Houst.  (Del.)  years.     "The    plam  mference 

j^g9  .  is  that  but  for  the  exception  in 


1322 


BY  PAROL  CONTINUANCE  OF  LEASE.       [Book  III. 


same  doctrine  is  laid  down  by  the  early  New  York 
cases.  ^ 

Sec.  1435.  By  parol  lease— Parol  oontinuance  of  a  lease.— 
We  have  already  seen  ^  that  a  parol  lease  of  lands  for  a 
longer  term  than  one  year  may  create  a  tenancy  from 
year  to  year  where  the  tenant  enters  under  the  agree- 
ment, pays  the  rent  stipulated,  and  remains  longer  than 
one  year,  with  the  assent  of  the  landlord  ;  ^  but  to  create 


the  statute  the  lease  in  that 
case "  (Legg  v.  Strudwick,  3 
Salk.  4i4)  "  would  have  been 
held  a  lease  at  will  only." 

Ellis  V.  Paige,  18  Mass.  (1  Pick.) 
43. 

See :  Howard  v.  Merriam,  59 
Mass.  (5  Cush.)  563. 
•  It  is  said  in  Sherwood  v.  Phillips, 
13  Wend.  (N.  Y.)  479,  that 
"such  executory  contract "  (a 
Iscise  for  a  year,  and  so  from 
year  to  year  as  long  as  it  should 
please  both  parties)  ' '  is  not 
void  by  the  statute  of  frauds 
though  for  more  than  three 
years,  because  there  is  no  term 
for  above  two  years  ever  exist- 
ing at  the  same  time." 
2  See:  Ante,  §1134. 
^  Rosenblat  v.  Perkins,  18  Oreg. 
156  ;  s.c.  22  Pac.  Eep.  598 ;  6 
L.  R.  A.  257. 

See :    Sullivan  v.   Gary,   17  Cal. 
80; 

Lockwood  V.  Lockwood,  22  Conn. 
425,  433  ; 

Stewart  v.  Apel,  5  Houst.  (Del.) 
189; 

Nash  V.  Berkmeir,  83  Ind.  536  ; 

Railsbaok  v.  Walke,  81  Ind.  409  ; 

Morehead  v.  Watkyns,  5  B.  Mon. 
(Ky.)228,  230  ; 

Schneider  v.  Lord,  62  Mich.  141 ; 
S.C.  28  N.  W.  Rep.  773 ; 

Coan  V.  Mole.  39  Mich.  454  ; 

Morrill  v.   Mackman,   24  Mich. 
379  ;  s.c.  9  Am.  Rep.  124  ; 

Ridgeley  v.  Stillwell,  25  Mo. 

Vegely  v.  Robinson,  20  Mo. 
s.c.  2  West.  Rep.  551 ; 

Kerr  v.  Clark,  19  Mo.  132  ; 

Dewey  v.   Payne,  19  Neb. 
s.c.  36  N.  W.  Rep.  248  ; 

FriedhofE  v.  Smith,  13  Neb.  5  ; 
s.c.  13  N.  W.  Rep.  820  ; 

Leavitt  v.  Leavitt,  47  N.  H.  329  ; 

Drake  v.  Newton,  23  N.  J.  L.  (3 


570; 
199; 


540; 


Zab.)  Ill ; 
Laughran  v.  Smith,  75  N.  Y.  305  ; 
Reeder  v.  Sayre,  70  N.  Y.    180  ; 

s.c.  36  Am.  Rep.  567  ; 
Thomas  v.  Nelson,  69  N.  Y.  118  ; 
People  ex  rel.  Botsford  v.  Dar- 
ling, 47  N.  Y.  666 ; 
Greton  v.  Smith,  33  N.  Y.  245  ; 

afE'g  1  Daly  (N.  Y.)  380  ; 
Lounsbery  v.  Snyder,  31  N.  Y. 

514; 
People  V.  Rickert,  8  Cow.  (N.  Y.) 

336; 
Schuyler  v.  Leggett,  3  Cow.  (N. 

Y.)  660  ; 
Greiger  v.  Brown,  6  Daly  (N.  Y.) 

506; 
Craske  v.  Christian  Union  Pub- 
lishing   Co.,   17   Hun  (N.   Y.) 

319  * 
Dorr  V.  Barney,  13  Hun  (N.  Y.) 

359; 
Williams  v.  Ackerman,  8  Oreg. 

405  ; 
Thurber  v.  Dwyer,  10  R.  I.  355  ; 
Hammond    v.    Dean,    8    Baxt. 

(Tenn.)  193 ; 
Noel  V.  McCroy,  7  Cold.  (Tenn.) 

627; 
Shepperd  v.   Cummins,  1   Cold. 

(Tenn.)  355  ; 
Phillips'  Lessee  v.  Robertson,  4 

Hayw.  (Tenn.)  154,  158,  159  ; 
Duke  V.  Harper,  6  Yerg.  (Tenn.) 

280,  234  ;  s.c.  27  Am.  Dec.  462  ; 
Rich  V.  Bolton,  46  Vt.  84, 88  ;  s.c. 

14  Am.  Rep.  615  ; 
Silsbv  V.  Allen,  43  Vt.  172  ; 
Hall'^y.  Wadsworth,  38  Vt.  410  ; 
Barlow  v.  Wainwright,  32  Vt.  88  ; 

s.c.  53  Am.  Dec.  88  ; 
Hanchettw.  Whitney,  3  Aik.  (Vt.) 

240; 
Koplitz  V.  Gustavus,  48  Wis.  48  ; 

s.c.  3  N.  W.  Rep.  754  ; 
Knight  V.  Bennett,  3  Bing.  361  ; 

s.c.  11  Eng.  C.  L.  181 ; 
Clayton  v.  Blakey,  8  Durnf.  &  E. 
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a  tenancy  from  year  to  year  the  tenant  must  have 
possession,  under  the  parol  agreement,  for  more  than  a 
year  ;  ^  and  then  the  tenancy  will  be  subject  to  all  the 
conditions  of  the  parol  lease,  not  incompatible  with  a 
tenancy  from  year  to  year.^  But  the  mere  fact  that  a 
person  goes  into  possession  under  a  parol  lease,  which  is 
void  because  for  a  longer  time  than  for  one  year,  does  not 
create  a  yearly  tenancy,  although  payment  of  an  aliquot 
part  of  the  annual  rent  would  be  evidence  of  such  ten- 
ancy.^ And  the  payment  and  receipt  of  an  installment, 
or  aliquot  part  of  the  annual  rent,  is  evidence  of  such 
understanding,  and  goes  in  support  of  a  yearly  tenancy, 
and,  without  explanation  to  the  contrary,  it  is  controlling 
evidence  for  that  purpose.* 


(8  T.  R.)  3  ;  s.c.  4  Rev.  Rep.575; 
Doe  d.  Collins  v.  Weller,  7  Durnf . 

&  E.  (7  T.  R.)  478  ;  s.c.  4  Rev. 

Rep.  496  ; 
Doe  d.  Rigge  v.  Bell,  5  Durnf.  & 

E.  (5  T.  R.)471, 473  ;  s.c.  2  Rev. 

Rep.  642  ; 
Martin  v.  Smith,  43  L.  J.  Ex.  43  ; 

s.c.  9  L.  R.  Ex.   50  ;  30  L.  T. 

268  ;  22  W.  R.  366  ; 
Berrey  v.  Lindley,  3  Man.  &  G. 

498  ;  s.c.  43  Eng.  C.  L.  363. 
A  parol  lease  for  an  annual  rental 

is  a  lease  for  one  year  only. 
Humphries  v.   Smith,   4  Houst. 

(Del.)  9. 
Pleasants    v.   Claghorn,   3  MUes 

(Pa.)  303. 
See  :  Sohmitz  v.  Lauf erty,  39  Ind. 

400. 
A  pai'ol  lease  of  real  estate  for  the 

term  of  one  year  to  commence 

in  futuro   is    invalid,     under 

many  of  the  state  statutes  of 

frauds,  being  a  contract  vehich 

by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the 

making  thereof. 
Jellett  V.   Rhode,  43  Minn.  166; 

s.c.  45  N.  W.  Rep.  13  ;  7  L.  R. 

A.  671. 
See :   Parker  v.   Hollis,  50  Ala. 

411; 
Atwood  V.  Norton,  31  Ga.  507  ; 
Wheeler  v.  Frankenthal,  78  lU. 

134; 
Olt  V.  Lohnas,  19  111.  576  ; 
Wolf  V.  Dozer,  23  Kan.  436  ; 
Roberts  v.  Tennell,  3  T.  B.  Mon. 

(Ky.)  347  ; 


Briar  v.  Robertson,  19  Mo.  App. 
66 ;  s.c.  1  West.  Rep.  456  ; 

White  V.   Holland,   17  Oreg.  8; 
s.c.  3  Pac.  Rep.  573. 

It  seems  that  People  ex  rel.  Bots- 
ford  V.  Darling,  47  N.  Y.  666, 
decided  tliat  a  tenant  in  pos- 
session, under  a  parol  agree- 
ment void  by  the  statute  of 
frauds,  who  lias  occupied  for  a 
year,  paying  the  rent  monthly, 
is  a  tenant  from  month  to 
month  ;  and  this  decision  was 
followed  in  the  case  of  Geiger 
V.  Browne,  6  Daly  (N.  Y.)  506. 
1  Thomas  v.  Nelson,  69  N.  Y.  118  ; 

Greton  v.  Smith,  33  N.  Y.  245  ; 
aff'g  1  Daly  (N.  Y.)  380  ; 

Prial  V.  Entwistle,  10  Daly  (N.  Y.) 
398; 

Magaw  V.  Cannon,  3  Watts  (Pa.) 
139; 

McDowell  V.  Simpson,  3  Watts 
(Pa.)  129  ;  s.c.  27  Am.  Dec.  338. 
*  Strong  V.  Crosby,  31  Conn.  398  ; 

Lovmsbery  v.  Snyder,  31  N.  Y. 
514; 

People  V.  Rickert,  8  Cow.  (N.  Y.) 
226; 

Schuyler  v.  Leggett,  3  Cow.  (N. 
Y.)  660  ; 

Dorr  ?;.Barney,12  Hun  (N. Y.)259  ; 

Reeder  v.  Sayre,6  Hun(N.Y.)564; 

Taggard  v.  Roosevelt,  3  E.  D. 
Smith  100  ;  s.c.  8  How.  (N.  Y.) 
Pr.  141. 
Talamo  v.  Spitzmiller,  130  N.  Y. 
37  ;  s.c.  8  L.  R.  A.  321. 
4  Talamo  v.  Spitzmiller,  120  N.  Y. 
37 ;  s.c.  8  L.  R.  A.  223. 
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A  subsequent  ratification  of  a  parol  lease  for  more  than 
three  years  makes  it  as  valid  as  if  originally  in  writing  ; 
but  the  ratification,  to  avoid  the  effect  of  the  statute  of 
frauds,  must  be  signified  by  writing.  It  is  said,  however, 
that  a  parol  lease  for  years  will  not  create  a  tenancy  from 
year  to  year  in  those  cases  where  equity  does  not  so 
require,^  nor  where  the  parties  do  not  agree  as  to  the 
rent  to  be  paid.^  It  has  been  said  that  where  the  parties 
to  a  lease  in  writing  for  three  years,  to  begin  on  a  speci- 
fied day  and  end  on  a  specified  day,  at  a  given  rental,  on 
the  expiration  of  the  term,  by  parol  agreement,  continue 
the  term  on  the  same  conditions,  the  tenancy  will  be  one 
from  year  to  year,  or  from  month  to  month,  according  to 
the  payment  of  the  installments  of  rent.^ 

Sec.  1436.  By  rent  reserved— Acceptance  and  demand.— 
The  payment  of  an  annual  rent  and  annual  occupation 
are  the  distinguishing  characteristics  of  a  tenancy  from 
year  to  year.*    The  reservation  of  an  annual  rent  is 


See  :  Cox  v.  Bent,  5  Bing.  185 ; 

S.C.  15  Eng.  C.  L.  533  ; 
Bishop  V.  Howard,  3  Barn.  &  C. 

100  :  s.c.  9  Eng.  C.  L.  53  ; 
Doe  d.  Lord  v.  Crago,  6  C.  B.  (6 

Man.  Gr.  &  S.)  90  ;  s.c.  60  Eng. 

C.  L.  89  ; 
Thomas  v.  Packer,  1  Hurl.  &  N. 

673 ;  s.c.  36  L.  J.  Ex.  307  ;  8 

Jur.  N.  S.  143  ; 
Bravthwayte    v.   Hitchcock,    10 

Mees.  &  W.  494  ; 
Mann  v.  Lovejoy.  1  Ry.  &M.  355  ; 

s.c.  21  Eng.  C.  L.  765. 
'  Porter  v.  Gordon,  5  Yerg.  (Tenn.) 

100,  108. 
'  Doidge  V.  Bowers,  3  Mees.  &  W. 

365  ;  s.c.  M.  &  H.  170. 
'  Vegely  v.  Robinson,  20  Mo.  App. 

199  ;  s.c.  3  West.  Rep.  553. 
See  :    Hammon   v.   Douglas,   50 

Mo.  434 ; 
People  ex  rel.  Botsford  v.  Dar- 
ling, 47  N.  y.  666 ; 
Geiger  v.  Browne,  6  Daly  CN.  Y.) 

503. 
In  the  memorandum  report  of 

case  of  People  v.  Botsford,  47 

N.  Y.  666,  the  court  is  said  to 

have  decided  in  that  case  that 

a  tenant  in  possession,  under  a 

parol  agreement  void  by  the 


statute  of  frauds,  who  has  oc- 
cupied for  a  year,  paying  the 
rent  monthly,  is  a  tenant  from 
month  to  month.  This  de- 
cision has  been  followed  in 
Geiger  V.  Browne.  6  Daly  (N.Y.) 
506. 
*  Kitchen  v.  Pridgen,  3  Jones  (N. 
C.)  L.  49  :  s.c.  64  Am.  Dec.  .193. 

See  :  Herrell  v.  Sizoland,  81  lU. 
457; 

Young  V.  Young,  36  Me.  133  ; 

Williams  v.  Deriar,  31  Mo.  13  ; 

Tieran  v.  Johnson,  7  Mo.  43  ; 

Blumenthal  v.  Bloomingdale,  100 
N.  Y.  558  ;  s.c.  3  N.  E.  Rep. 
193  ;  1  Cent.  Rep.  514  ; 

Morris  v.  Niles,  13  Abb.  (N.  Y.) 
Pr.  103; 

Sarsfleld  v.  Healy,  50  Barb.  (N. 
Y.)  245 ; 

Doe  ex  d.  Carson  v.  Baker,  4  Dev. 
(N.  C.)  L.  330 ;  s.c.  35  Am.  Dec. 
706; 

Stedman  v.  Mcintosh,  4  Ired.  (N. 
C.)L.291  ;  s.c. .43  Am.  Dec.133; 

Humphries  v.  Humphries,  8  Ired. 
(N.  C.)  L.  362  ; 

Jones  V.  Willis,  8  Jones  (N.  C.) 
L.  430  ; 

Patton  V.  Axley,  5  Jones  (N.  C.) 
L.  440; 
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regarded  as  an  essential  element  to  the  creation  of  an 
estate  from  year  to  year  ;  ^  and  particularly  is  this  true  in 


Dumn  V.  Rothermel,  113  Pa.  St. 

272  ;  s.c.    2  Atl.    Rep.   800 ;  3 

Cent.  Rep.  581  ; 
Lesley  v.  Randolph,  4  Rawle  (Pa.) 

133 ; 
Thomas  v.  Wrigh't,  9  Serg.  &  R. 

(Pa.)  87  ; 
Boudette  v.  Pierce,  50  Vt.  213  ; 
Rich  V.  Bolton,  46  Vt.  84  ;  s.c.  14 

Am.  Rep.  615  ; 
Chamberlin  v.  Donahue,  45  Vt. 

50; 
Silsby  V.  Allen,  43  Vt.  173  ; 
Hall  V.  Wadsworth,  28  Vt.  410  ; 
Barlow  V.  Wainright,  22  Vt.  88 ; 

s.c.  53  Am.  Deo.  79  ; 
Doe  d.  Tucker  v.  Morse,  1  Barn. 

&  Ad.  365  ;  s.c.  20  Eng.  C.  L. 

519; 
Cox  V.  Bent,  5  Bing.  185  ;  s.c.  15 

Eng.  C.  L.  533 ; 
Doe  d.  Martin  v.  Watts,  7  Durnf. 

&  E.  (7  T.  R.)  83  ;  s.c.  4  Rev. 

Rep.  387  ; 
Roe  d.  Jordan  v.  Ward,  1  H.  BI. 

97  ;  s.c.  3  Rev.  Rep.  738  ; 
Cattley  v.  Arnold,  1  John  &  H. 

551 ;  s.c.  38  L.  J.  Ch.   353 ;  5 

Jur.  N.  S.  361 ; 
Doe  d.  Hull  V.  Wood,  14  Mees.  & 

W.  681  :  s.c.  15  L.  J.  Ex.  41 ;  9 

Jur.  1060; 
Braythwayte    v.   Hitchcock,    10 

Mees.  &  W.  497  ; 
Daidge  v.  Bowers,  3  Mees.  &  W. 

365  ;  s.c.  M.  &  H.  170  ; 
Mann  v.  Lovejoy,  1  Ry.  &  Moo. 

353  :  s.c.  31  Eng.  C.  L.  765  ; 
Richardson  v.  Langridge,4  Taunt. 

138  ;  s.c.  13  Rev.  Rep.  570  ; 
Pope  V.  Garland,  4  Young  &  C. 

394. 
An  entry  into  possession  and  payment 

of  rent  inures  as  a  tenancy  from 

year  to  year. 
Blumenthal  v.  Bloomingdale,  100 

N.  Y.  558  ;  s.c.  3  N.   E.  Rep. 

293  ;  1  Cent.  Rep.  514. 
Tenancy  at  an  annual  rent,  which 

has  been  paid  for  several  years, 

without  lease  or  agreement,  is 

from  year  to  year. 
Hall  V.  Wadsworth,  28  Vt.  410. 
A  lease  for  any  definite  time,  with  an 

annntl  rent  payable  quarterly,  is 

a  lease  from  year  to  year. 
Lesley  v.  Randolph,  4  Rawle  (Pa.) 

133. 
Payment  and  acceptance  of  an  annual 


rent  will  convert  an  estate  at 
will  into  an  estate  from  year  to 
year.  But  whether  this  is  ac- 
tually done  or  not  is  a  question 
of  fact  for  the  jury. 
Dumn  V.  Rothermel,  13  Pa.  373  ; 
s.c.  3  Atl.  Rep.  800  ;  2  Cent. 
Rep.  581. 
'  leases  for  uncertain  time — Character 
of  term — Cases  discnssed.^ — Thus  in 
a  case  the  defendant  went  into 
possession  of  plaintiff's  prem- 
ises, with  plaintiff's  consent, 
but  without  an  agreement  as  to 
the  time  of  holding,  or  as  to  pay- 
ing rent,  and  continued  in  pos- 
session for  fourteen  years  :  he 
built  a  barn  on  the  pi-emises 
and  repaired  the  house,  but  re- 
fused, when  applied  to,  to  pay 
rent.  The  court  held  that  he 
was  not  a  tenant  from  year  to 
year,  and  therefore  not  entitled 
to  six  months'  notice  to  quit. 
In  Roe  ex  d.  v.  Lees,  2  W.  Bl. 
1173,  De  Grey,  Ch.  J.,  said  that 
"  all  leases  for  uncertain  terms 
are,  prima  facie,  leases  at  will ; 
it  is  the  reservation  of  annual 
rent  that  turns  them  into  leases 
from  year  to  year."  In  Rich- 
ardson V.  Langridge,  4  Taunt. 
138;  s.c.  13  Rev.  Rep.  570,  it  was 
held  that  the  letting  of  a  shed 
to  be  used  as  a  stable,  for  the 
dung  for  compensation,  created 
a  tenancy  at  will,  and  not  from 
year  to  year,  because  there  was 
no  reservation  of  rent  referable 
to  a  year,  or  any  aliquot  part  of 
a  year.  In  Jackson  ex  d.  v. 
Bradt,  2  Cai.  (N.  Y.)169,  Kent, 
J.,  said:  "  Tlie  reservation  of 
annual  rent  is  the  leading  cir- 
cumstance that  turns  leases 
for  uncertain  terms  into  leases 
from  year  to  year."  The  same 
learned  jurist  stated  the  rule,  in 
Jackson  ex  d.  v.  Rogers,  Caines' 
Cases  in  Error,  314,  and  in  his 
commentaries,  4  Kent's  Com. 
113.  It  is  also  stated  that  "  an 
agreement  to  pay  rent  on  the 
part  of  the  tenant  is  regarded 
as  an  essential  element  of  a 
tenancy  from  year  to  year,  and 
the  time  at  which  it  is  payable 
must  have  reference  toayearly 
holding,  such  as  by  the  year, 
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those  cases  where  the  tenant's  occupation  was  commenced 
under  a  void  agreement.^  The  acceptance  of  rent  is  to 
be  regarded  as  an  election  that  the  tenant  shall  hold  over 
from  year  to  year.^  hut  this  implication  from  the  pay- 
ment and  acceptance  of  rent  is  not  conclusive,  and  may 
be  rebutted  by  proof  of  a  different  understanding  of  the 
parties  ;  ^  and  the  mere  demand  of  rent  is  not  conclusive 
evidence  of  an  election.* 


Section  IV.— Periods  of  Tenaxct  Less  than  a  Yeae. 

Sec.  1437.  Introductory — Periodical  holding. 

Sec.  1438.  Quarterly  letting — When  yearly  holding. 

Sec.  1439.  Monthly  letting — Common-law  doctrine. 

Sec.  1440.  Same — Holding  over — Effect  on  term. 

Sec.  1441.  Weekly  letting — Inference  of  law. 

Sec.  1443.  Statutory  regulations — Enlargement  of  term. 

Section  1437.  Introductory— Periodical  holding.— While 

it  is  true,  as  we  have  heretofore  seen,^  that  a  general  let- 
ting without  limitation  will  create  an  estate  from  year 
to  year,  even  in  those  cases  where  the  rent  is  paj'able 
quarterly,  monthly,  or  at  other  stated  intervals  ;  ^  yet  an 

or    some    aliquot    pEirt    of    a  Prindle  v.  Andereon,  19  Wend. 

year."  (N.  Y.)  391. 

Silsby  V.  Allen,  43  Vt.  172  :  Such  seems  to  be  the  conclusion 

Barlow  r.  Wainwright,  23  Vt.  88  ;  to  be  deduced  from  the  Eng- 

s.c.  53  Am.  Deo.  79.  Hsh  decisions. 

In  Doe  d.  Price  v.  Price,  9  Bing.  Roe  r.  Lees.  3  W.  Bl.  1171. 

356 ;  s.c.  23  Eng.  C.  L.  614,  the  »  Brown  r.  Kayser,  60  Wis.  1 :  s.c. 

defendant    had  been    let  into  18  N.  W.  Rep.  533. 

possession  without  any  special  ^  Williamson  v.  Paxton,  18  Gratt. 

agreement  as  to  rent,  and  had  (Ya.)  47.')  ; 

been  permitted  to  occupy  and  Waring  v.  Louisville  &  N.  R.  Co., 

crop  the  land  for  fifteen  yeai-s.  19  Fed.  Rep.  863  ; 

The  plaintiff  required  him  to  Doe  d.  Baretow  v.  Cox,  11  Ad.  & 

settle  and  pay  what  lie  owed  E.  (11  Q.  B.)  123  ;  s.c.  63  Eng. 

him,  or  quit  the  premises.     It  C.  L.  121  ; 

was  held,— TiNDAli,  Ch.  J. ,  giv-  Strahan  r.  Smith,  4  Bing.  91  ;  s.c. 

ing  the  opinion, — a  tenancy  at  13  Eng.  C.  L.  414  ; 

wiU,  and  that  the  notice  deter-  PhilUps  v.  Mosely,  1  Car.  &  P. 

mined  the  will.  263  ;  s.c.  12  Eng.  C.  L.  158  ; 

See  :  Chamberhn  v.  Donahue,  45  Doe  d.  Harvey  v.  Fi-ancis,  2  Moo. 

Vt.  50.  &  R.  57. 

'  See :  Laughran  v.  Smith,  75  N.  Y.  "  Condon  ?•.  Barr,  47  N.  J    L  (18 

205  ;  Vr.)  113  ;  s.c.  54  Am.  Rep.  131. 

Reeder  v.  Sayi-e,  70  N.  Y.  180  ;  ^  gee  ;  Ante.  §  1429. 

s.c.  26  Am.  Rep.  567  ;  e  Scully  v.  Murray,  34  Mo.  430  ;  s.c, 

People  ex  rel.  Botsford  ?;.  Darling,  86  Am.  Dec.  116  ; 

47  N.  Y.  766 ;  Ridgely  v.  StUlwell,  25  Mo.  570  ; 
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express  letting  frona  month  to  month  does  not  become 
a  yearly  tenancy  by  a  continuance  for  more  than  two 
years.-  A  letting  for  a  period  less  than  a  year  is  to  be 
regarded  as  a  tenancy  from  year  to  year  for  some  pur- 
poses,^ and  under  the  statutes  of  some  of  the  states,^ 
though  the  rule  at  common  law  was  that  a  tenancy  from 
month  to  month  was  a  tenancy  at  will.*  A  periodical 
holding  only  will  be  created  by  the  payment  of  rent 
under  a  general  letting,  under  a  void  parol  lease,  or  by 
a  tenant  holding  over  where  such  payment  is  not  refera- 
ble to  an  annual  holding  ;  ^  and  a  holding  over  for  more 


Kerr  r.  Clark,  19  Mo.  132. 

In  Indiana  this  rule  is  adopted  by 
statute. 

See  :  Coomler  v.  Hefner,  86  Ind. 
108; 

EothschUd  V.  Williamson,  83  Ind. 
387. 

Missouri  doctrine — Kerr  v.  Clark. — 
In  Scully  V.  Murray,  34  Mo. 
420  ;  S.C.  86  Am.  Dec.  116,  the 
court  say :  "In  the  case  of 
Anderson  v.  Prindle,  23  Wend. 
(N.  Y.)616,  afiE'g  19  Wend.  391, 
the  Court  of  Error  of  New  York, 
in.  a  case  very  similar  to  the 
present  one,  held  the  tenancy 
to  be  from  month  to  month  ; 
but  that  case  is  thought  to  be 
in  conflict  -svitli  the  case  of 
Kerr  1'.  Clark,  19  Mo.  132,  above 
cited,  decided  by  this  court,  as 
well  as  with  other  New  York 
and  English  cases." 

Ifew  York  doctrine — langhran  v. 
Smith.— It  is  said  by  the  Court 
of  Appeals  of  New  York  in  the 
case  of  Laughran  i\  Smith,  75 
N.  Y.  205,  that  the  circum- 
stances may  show  a  yearly  ten- 
ancy under  a  void  parol  lease 
even  though  the  rent  be  pay- 
able monthly. 
'  Jones  V.  Willis,  8  Jones  (N.  C.)  L. 

430. 
s  HoUis  V.  Burns,  100  Pa.  St.  206  ; 
s.c.  4.^  Am.  Rep.  379  : 

Shaffer  v.  Sutton,  5  Binn.  (Pa.) 
228. 
2  People  ex  rel.  Aldhouse  v.  Goelet, 
64  Barb.   (N.  Y.)  476 ;  s.c.  14 
Abb.  (N.  Y.)  Pr.  N.  S.  130  ; 

Wilson  V.  Taylor,  8  Daly  (N.  Y.) 
253; 

Shaffer  v.  Sutton,5  Binn.(Pa.)228. 


''  Hilsendegen  i\   Steich,  55  Mich. 

468  ;,s.c.  21  N.  W.  Rep.  894. 
Many  of  the  cases  hold  that  a 

tenancy  from  month  to  month 

is  in  the  nature  of  a  tenancy  at 

will. 
See  :  Post.  %  1439. 
'  Skaggs  V.  Elkus,  45  Cal.  154 ; 
Stoppelkamp  v.  Mangeot,  43  Cal. 

316; 
Blumenberg  v.  Myres,  32  Cal.  96  ; 

S.O.  91  Am.  Dec.  560  ; 
Hurd  V.  Whitsett,  4  Colo.  77  ; 
W.  U.  T.  Co.  V.  Fain,  52  Ga.  18 ; 
Brownell  v.  Welch,  91  111.  523  ; 
Creighton  v.  Sanders,  89  111.  543  ; 
Clapp  V.  Noble,  84  111.  62  ; 
Warner  v.  Hale,  65  111.  395  ; 
Field  V.  Herrick,  14111.  App.  181; 
Bright  V.  McOuat,  40  Ind.  521 ; 
Brown  v.  Bragg,  22  Ind.  122  ; 
Huyser  v.  Chase,  13  Mich.  98  ; 
Vegely  v.  Robinson.  20  Mo.  App. 

199 ;  S.C.  2  West.  Rep.  537  ; 
Withnell  v.  Petzold,  17  Mo.  App. 

669; 
Steffens  v.  Earl.  40  N.  J.  L.  (11 

Vr.)  128  ;  s.c.  29  Am.  Rep.  214; 
People  ex  rel.  Botsford  v.   Dar- 
ling, 47  N.Y.  666  ; 
Wilson  V.  Taylor,  8  Daly  (N.  Y.) 

253: 
Creiger  v.  Braun,  6  Daly  (N.  Y.) 

506; 
Branton  v.  O'Briant,  93  N.  C.  99  ; 
Jones  V.  Willis,  8  Jones  (N.  C.) 

L.  430 ; 
HoUis  V.  Burns,  100  Pa.  St.  206  ; 

s.c.  45  Am.  Rep.  379  ; 
Cooke  V.  NeiLson,  10  Pa.  St.  41 ; 
Wilkinson  v.  Hall,  3  Bing.  N.  C. 

508  ;  s.c.  32  Eng.  C.  L.  237  ; 
Huff  ell  V.  Armistead,  7  Cooke  & 

A.  56: 
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than  twelve  months  will  not  convert  the  estate  into  a 
tenancy  from  year  to  year.^  Where  the  original  holding 
was  for  a  definite  term  less  than  one  year,  the  tenancy 
will  run  accordingly,  the  law  implying  a  periodical  ten- 
ancy for  a  like  term  where  the  tenant  is  permitted  to 
hold  over.  2 

Sec.  1438.  Quarterly  letting— When  yearly  holding.— 
While  it  is  true  that  where  the  original  letting  is  for  less 
than  a  year  the  tenancy  will  run  accordingly,^  yet  a 
quarterly  rent  may  prove  a  tenancy  from  year  to  year,* 
particularly  where  the  payment  is  referable  to  a  yearly 
holding  ;  ^  but  where  the  tenancy  is  at  will,  and  the  rent 
is  payable  quarterly,  the  holding  will  be  from  quarter  to 
quarter,  and  the  tenant  will,  be  liable  for  rent  should  he 
quit  possession  without  the  requisite  quarterly  notice.® 

Sec.  1439.  Monthly  letting— Common-law  doctrine.— The 
rule  is  that  a  general  letting  without  limitation  of 
time,  with  the  rent  payable  monthly,  creates  a  tenancy 
from  year  to  year  and  not  from  month  to  month.'  Thus 
a  parol  lease  for  years  with  a  stipulated  rent  payable 

Doe  d.  Peacock  v.  Raffan,  6  Esp.    "  Lesley  v.  Randolph,  4  Rawle  (Pa.) 

4  ;  *  123  ; 

Doe  d.  Parry  v.  Hazell,  1  Esp.  Braithwaite    v.    Hitchcock,    10 

94  ;*  s.c.  5  Rev.  Rep.  722.  Mees.  &  W.  494. 

1  HoUis  V.  Burns,  100  Pa.  St.  206  ;    "  Walker  v.  Furbush,  65  Mass.  (11 

s.c.  45  Am.  Rep.  379.  Cush.)  366,  368;    s.c.   59  Am. 

^  Prindle  v.  Anderson,  19  Wend.  Dec.  148 ; 

(N.  Y.)  391,  afiE'd  23  Wend.  (N.  Whitney  v.  Gordon,  55  Mass.  (1 

Y.)  616.  Cush.)  266. 

See  :    Stoppelkamp  v.   Mangeot,  See  :  Withers  v.  Larrabee,  48  Me. 

43  Cal.  323  ;  570 ; 

Blumenberg  v.  Myres,  32  Cal.  93,  Cooke  v.  Neilson,  10  Pa.  St.  41  ; 

96  ;  s.c.  9i  Am.  Dec.  560 ;  Bowe's  Case,  Aleyn  4  ; 

BoUenbacker  v.   Fritts,   98  Ind.  Wilkinson  v.  Hall,  3  Bing.  N.  C. 

50  ;  508  ;  s.c.  33  Eng.  C.  L.  237  ; 

Coomler  v.  Hefner,  86  Ind.  108  ;  Kemp  v.  Derrett,  3  Camp.  510. 

Bright  V.  McOuat,  40  Ind.  521  ;  See  :  Post,  §  1451. 
Fitton  V.  Hamilton  City,  6  Nev.     '  Scully  v.  Murray,  34  Mo.  430 ;  s.c. 

196 ;  86  Am.  Dec.  116  ; 

Branton  v.  O'Briant,  93  N.  C.  99  ;  Ridgely  v.  Stillwell,  25  Mo.  570. 

Hollis  V.  Burns,  100  Pa.  St.  206  This  rule  is  statutory  in  some  of 

s.c.  45  Am.  Rep.  379.  the  states. 

s  See  :  Ante,  S  1437.  Coomler  v.  Hefner,  86  Ind.  108  ; 

*  Morris  v.  Niles,  13  Abb.  (N.  Y.)  Eothchild  v.  Williamson,  83  Ind. 

Pr.  103.  387. 


=  See  :  Ante,  (*)  footnote,  p.  257. 
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monthly,  followed  by  occupancy  and  a  payment  of  the 
rent,  creates  a  tenancy  from  year  to  year  ;  and  the 
monthly  payment  of  rent  will  not  constitute  it  a  tenancy 
from  month  to  month  so  as  to  authorize  either  the  tenant 
or  the  landlord  to  terminate  the  lease  at  the  end  of  any 
month  without  notice,^  even  in  those  cases  where  the 
holding  is  denominated  monthly.^  But  a  letting  for  a 
monthly  rental,  nothing  being  said  about  a  year,  is  a 
lease  from  month  to  month,*  and  does  not  become  a 
yearly  tenancy  by  a  continuation  for  more  than  a  year.* 
A  rental  for  one  month,  with  the  privilege  of  six  months 
at  the  same  rate,  is  a  letting  from  month  to  month  dur- 
ing the  period  limited  ;  ^  but  a  tenancy  for  a  specified 
month  is  not  a  tenancy  from  month  to  month.®  At  com- 
mon law  a  tenancy  from  month  to  month  was  a  tenancy 
at  will,^  but  such  a  tenancy  is  no  longer  regarded  as  at 
will,*  althoxxgh  it  is  in  the  nature  of  a  tenancy  at  will.^ 

Sec.   1440.   Same— Holding  over— EflEeet  on  terms.— Where 
a  tenant  for  one  month  holds  over  a  term,  he  becomes  a 


'  ScuUy  V.  Murray,  34  Mo.  420  ;  s.c. 

86  Am.  Dec.  116. 
«  See  :    Hurd  v.  Whitsett,  4  Colo. 

77; 
W.  U.  T.  Co.  V.  Fain,  52  Ga.  18  ; 
BrowneU  v.  Welch,  91  111.  523  ; 
Creighton  v.  Sanders,  89  111.  543  ; 
Clapp  V.  Noble.  84  III.  62 ; 
Warner  v.  Hale,  65  111  395  ; 
Field  V.  Herrick,  14  111.  App.  181 ; 
Hilsendegen  v.  Steich,  55  Mich. 

468  ;  s.c.  21  N.  W.  Rep.  894  ; 
Woodrow  V.   Michael,  13  Mich. 

187; 
Huyser  v.  Chase,  13  Mich.  98  ; 
Steffens  v.  Earl,  40  N.  J.  L.  (11 

Vr.)  128  ;  s.c.  29  Am.  Rep.  214  ; 
People  ex  rel.  Botsford  v.  Dar- 
ling, 47  N.  Y.  666  ; 
Geiger  v.  Braun,  6  Daly  (N.  Y.) 

508; 
Witt  V.  Mayor,  etc. ,  of  New  York, 

5  Robt.  (N.  Y.)248  ;  s.c.  6Robt. 

(N.  Y.)  441 ; 
Branton  v.  O'Briant,  93  N.  C.  99 ; 
Hollis  V.  Burns,  100  Pa.  St.  206  ; 

s.c.  45  Am.  Rep.  379; 
Morgan  v.  United  States,  14  Cfc. 

of  CI.  319  ; 
Wilkinson  v.  Hall,  3  Bing.  N.  C. 

508  ;  s.c.  32  Eng.  C.  L.  237. 
84 


3  Hollis  V.  Burns,  100  Pa.  St.   206; 
s.c.  45  Am.  Rep.  379. 

*  Jones  V.  WiUis,  8  Jones  (N.  C.)  L. 

430; 
HoUis  V.  Burns,  100  Pa.  St.  206  ; 
s.c.  45  Am.  Rep.  379. 

*  Munson  v.  Wray,  7  Blackf.  (Ind.) 

403. 

*  Stoppelkamp  v.  Mangeot,  42  Cal. 

316; 
Blumenberg  v.  Myres,  32  Cal.  93; 
B.C.  91  Am.  Dec.  560. 
'  Hilsendegen  v.   Steich,  55  Mich. 
468  ;  s.c.  21  N.  W.  Rep.  894. 

*  People  ex  rel.  Aldhouse  v.  Goelet, 

64  Barb.  (N.  Y.)  476;    s.c.   14 

Abb.  (N.  Y.)  Pr.  N.  S.  130 ; 
Wilson  V.  Taylor,  8  Daly  (N.  Y.) 

253. 
»  See  :  Western  Union  Tel.  Co.  v. 

Fain,  52  Ga.  18  ; 
MoGee  v.  Gibson,  1  B.  Mon.  (Ky.) 

105; 
Hilsendegen  v.  Steich,  55  Mich. 

468;  s.c.  21  N.  W.  Rep.  894; 
Woodrow  V.  Michael,  13  Mich. 

187; 
Whitney  v.  Swett,  22  N.  H.  10 ; 

s.c.  53  Am.  Dec.  228  : 
Banks  V.Carter,  7  Daly  (N,Y.)417. 
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tenant  from  month  to  month,  where  such  holding  over  is 
with  the  consent  of  the  landlord  ;  ^  but  a  mere  failure  of 
the  tenant  to  surrender  possession  at  the  end  of  a  lease 
for  a  single  month  will  not  create  a  new  tenancy  from 
month  to  month,  in  the  absence  of  consent  on  the  part  of 
the  landlord  and  the  payment  and  acceptance  of  further 
rent  f  and  whether  a  tenant  for  years  holding  over  and 
paying  a  monthly  rental  is  a  tenant  from  year  to  year 
or  from  month  to  month  depends  upon  the  intention  of 
the  parties,  which  may  be  ascertained  from  the  time  of 
the  payment  of  the  rent.^  And  where  the  holding  over 
is  monthly  by  agreement  until  another  place  can  be 
found,*  or  by  reason  of  an  option  for  a  month  after  the 
term,^  an  estate  from  month  to  month  is  not  created, 
the  new  tenancy  being  one  by  agreement,  for  one  month 
only.® 

Sec.  1441.  Weeklyletting— Inference  of  law.— A  letting 
upon  weekly  payments  will  constitute  a  weekly  tenancy,^ 
and  it  is  thought  that  such  a  tenancy  rests  upon  the 
same  basis  and  partakes  of  the  same  qualities  as  a  tenancy 
from  month  to  month,  and,  in  the  absence  of  a  local  cus- 
tom to  the  contrary,  to  be  determined  only  by  the  giv- 
ing of  proper  notice.  It  has  been  said  that  the  inference 
of  law  arising  from  such  a  contract  of  tenancy  is  that  it 
shall  continue  from  week  to  week  until  put  an  end  to  by 
the  one  party  or  the  other  expressing  his  dissent  to  its 

'  Skaggs  V.  Elkus,  45  Cal.  154  ;  Hammon  v.  Douglas,  50  Mo.  484. 

Stoppelkamp  v.  Mangeot,  43  Cal.  Withnell  v.  Petzold,  17  Mo.  App. 

316  ;  669  ; 

Blumenberg  v.  Myres,  33  Cal.  93,  Shipman  v.  Mitcliell,  64  Tex.  174. 

96  ;  s.o.  91  Am.  Dec.  560  ;  ^  Hofeman  v.   McCollum,   93    Ind. 

Gibbons  U.Dayton,  4  Hun  (N.Y.)  336. 

451 ;  See  :   Clark  v.   Ehoads,   79  Ind. 

Hollis  V.  Burns,  100  Pa.  St.  306  ;  343. 

s.o.  45  Am.  Rep.  379.  »  McDevitt  v.  Lambert,  80  Ala.  536  ; 

»  Neumeister  v.  Palmer,  8  Mo.  App.  Blumenberg  v.  Myres,  33  Cal.  93  ; 

491  ;  s.c.  91  Am.  Deo.  560. 

Moore  v.  Moore,  41  N.  J.  L.  (13  «  Blumenberg  v.  Myres,  33  Cal.  93  ; 

Vr.)  515.  s.c.  91  Am.  Deo.  560. 

'  Vegely  v.  Robinson,  30  Mo.  App.  '  Stefifens  v.  Earl,  40  N.  J.  L.  (11 

669  ;  s.c.  3  West.  Rep.  551.  Vr.)  138  ;  s.c.  39  Am.  Rep.  314  ; 

See  :   Skaggs  v.   Elkus,  45  Cal.  Huffell  v.  Armitstead,  7  Car.  & 

154  ;  P.  56 ;  s.c.  33  E^ng.  C.  L.  497 ; 

Blumenberg  v.  Myres,  33  Cal.  96  ;  Chesline  v.  Lewis,  50  L.  J.  0.  B. 

s.c.  91  Am.  Dec.  560  ;  D.  131. 
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continuance,  and  that  such  dissent  cannot  be  so  expressed 
as  to  put  an  end  to  such  tenancy  before  the  end  of  the 
current  week.^ 

Sec.  1442.  Statutoryxegulations— Enlargement  of  term.— 
In  many  of  the  states  of  the  Union  statutes  have  been 
passed  regulating  the  class  of  tenancies  treated  of  in  this 
chapter  ;  but  where  the  local  statute  does  not  expressly 
determine  the  question,  whether  a  tenant  for  a  year,  hold- 
ing over  paying  a  monthly  rental,  is  a  tenant  from  year 
to  year  or  from  month  to  month,  will  depend  entirely  on 
the  intention  of  the  pai'ties.^  Thus,  in  Missouri,  a  parol 
contract  for  the  rental  of  buildings  or  parts  thereof,  in 
cities  or  villages,  is  to  be  considered  as  a  rental  from 
month  to  month.^  The  provisions  of  the  Colorado  stat- 
ute,* regarding  a  change  in  the  terms  of  a  lease,  have  no 
application  to  a  tenancy  for  a  single  month,^  and  do  not 
authorize  an  enlargement  of  the  term,  or  extend  the 
duration  of  the  tenancy.^ 

Section  V. — Who  mat  be*  Tenants  of  the  Estate. 
Sec.  1443.     Generally — Corporations. 

Section  1443.  G-enerally— Corporations.— Any  natural  or 
artificial  person  capable  of  entering  into  a  contract  and 
holding  real  estate,  may  be  a  tenant  from  year  to  year.' 
Thus  a  turnpike  company  has,  as  incident  to  the  pur- 
poses of  its  incorporation,  power  to  take  and  hold  under 

'  Jones  V.  Mills,  10  C.  B.  N.  S.  (10  J.  '  Colo.  Gen.  Stats.,  §  1493. 

Scott  N.  S.)  788,  799  ;  s.c.  100  '  Reitham  v.  Brandenburg,  7  Colo. 

Eng.  C.  L.  788,  797.  480 ;  s.c.  4  Pac.  Rep.  788. 

"  Coomler  v.  Hefner,  86  Ind.  108  ;  See  :  Stoppelkamp  v.  Mangeot,  43 

Rothschild  v.  Williamson,  83  Ind.  Cal.  316. 

387  ;  «  Hurd  v.  Whitsett,  4  Colo.  77. 

Mafm'iclie  v.  Roumien,  11  La.  An.  '  Crawford  v.  Longstreet,  43  N.  J. 

477;  L.  (14  Vr.)  325  • 


Dolese  v.  Barberot,  9  La.  An.  353 
Geheebee  v.  Stanby,  1  La.  An.  17 
Bowles  V.  Lyon,  6  Rob.  (La.)  363 
Hammon  v.  Douglas,  50  Mo.  443 
Withnell  v.  Petzold,  17  Mo.  App 


Lowe  V.  London  &  N.  W.  R.  R. 
Co.,  18  Ad.  &  E.  N.  S.  (18  Q.  B.) 
633, 636  ;  s.c.  83  Eng.  C.  L.  631  ; 

Doe  d.  Pennington  v.  Taniere,  13 
Ad.  &  E.  N.  S.  (13  Q.  B.)  998  ; 


669  s.c.  64  Eng.  C.  L.  997  , 

»  1  Wag.  Mo.  Stats.,  p.  879,  §  13.  Wood  v.  Tate.  2  Bos.  &  P.  N.  R, 

See  rWilson  v.  Abbott,  4  Dowl.  247 ;  s.c.  9  Rev.  Rep.  645. 
&  R.  694. 
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lease  such  premises  as  are  necessary  for  the  successful 
carrying  on  of  the  business  for  which  the  company  was 
incorporated.^  And  where  a  corporation  has  actually 
used  and  occupied  land,  for  corporate  purposes,  by  per- 
mission of  the  owner,  it  is  liable  in  assumpsit  for  use  and 
occupation,  though  there  be  no  contract  under  seal  for 
such  occupation.^  In  general,  however,  a  corporation 
cannot  contract  by  parol  ;  but  to  this  rule  there  are 
exceptions,^  and  one  of  these  exceptions  is  where  the 
term  is  raised  by  implication  of  law.*  On  the  other  hand, 
a  corporation  may  lease  its  lands,  ^  and  may  sue  in 
assumpsit  for  use  and  occupation,  where  the  land  has  been 
occupied  with  their  consent.^ 

Section  VI. — How  the  Estate  TEEMiisrATED. 

Sec.  1444.  Methods  of  determination — Notice. 

Sec.  1445.  Same — Insolvency  of  the  lessor. 

Sec.  1446.  Same — Death  of  tenant. 

Sec.  1447.  Periodical  tenancies. 

Sec.  1448.  Notice  to  quit — Parol  consent. 

Sec.  1449.  Same — Tenancy  from  year  to  year. 

Sec.  1450.  Same — Tenancies  for  less  than  a  year. 

Sec.  1451.  Same — Same — Quarterly  tenancy. 

Sec.  1452.  Same — Same — Monthly  tenancy. 

Sec.  1453.  Same — Same — Half -monthly  tenancy. 

Sec.  1454.  Same — Same — Weekly  tenancy. 

Sec.  1455.  Same — By  tenant. 

Sec.  1456.  Same — Parol  or  in  writing. 

Sec.  1457.  Same — Service  of  notice  of. 

Sec.  1458.  Same — ^Waiver  of  notice. 

Section    1444.     Methods    of    determination  —  Notice.  — 

'  Corporation  may  lease  premises  neces-  Coke  Co.,  6  Ad.  &  E.  839;  s.c. 

sary  for    storing    implements  33  Eng.  C.  L.  434. 

used  in  repairing  the  road  and  *  See :  Hall  v.  Mayor  of  Swansea,  5 

for  sheltering  its  servants.  Ad.  &  E.  N.  S.  (5  Q.  B.)  536  ; 

Crawford  v.  Longstreet,  43  N.  J.  s.c.  48  Eng.  C.  L.  534. 

L.  (14  Vr.)325.  '  jjgg  ^-  Pennington  v.  Taniere,  13 

See  :  McMillan    v.    Carson    Hill  Ad.  &  E.  N.  S.  (13  Q.  B.)  998  ; 

Union    Mining    Co.    (Pa.),  13  s.c.  64  Eng.  C.  L.  997. 

Phila.  404.  «  See :  Lowe  v.  London  &  N.  W.  R, 

"  Lowe  V.  London  &  N.  W.  R.  Co.,  Co.,  18  Ad.  &  E.  N.  S.  (18  Q. 

18  Ad.  &  E.  N.  S.  (18  Q.  B.)  633 ;  B.)  633  ;  s.c.  83  Eng.  C.  L.  631 ; 

s.c.  83  Eng.  C.  L.  631.  Mayor  of  Stafford  v.  TiU,  4  Bing. 

^  Church  V.  Imperial  Gas  Light  &  75  ;  s.c.  13  Eng.  C.  L.  407  ; 

Coke  Co.,  6  Ad.  &  E.  846  ;  s.c.  Dean  and  Chapter  of  Rochester  v. 

33  Eng.  C.  L.  443  ;  Pierce,  1  Camp.  466. 
Beverly  v.  Lincoln  Gas  Light  & 
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Where  there  is  a  leasing  of  premises  for  a  year  certain, 
with  a  covenant  to  surrender,  the  estate  terminates  on 
the  day  mentioned  without  a  notice  to  quit ;  ^  but  where 
the  tenancy  is  a  general  holding  from  year  to  year  and 
the  tenant  holds  over  after  the  termination  of  the  term, 
and  the  landlord  does  some  act  recognizing  him  as  ten- 
ant, the  tenancy  can  only  be  terminated  by  the  agree- 
ment of  the  parties,  either  express  or  implied,  or  by  a 
proper  notice.^  Such  notice  must  be  a  reasonable  one, 
and  it  has  been  said  by  Lord  Ellenborough  that  since  the 
time  of  Henry  VIII.  such  reasonable  time  has  been  six 
months,^  and  must  be  given  so  as  to  expire  at  the  period 
of  the  year  at  which  the  tenancy  commenced.^  But 
where  a  lease  is  for  a  term  of  years,  and  from  year  to 
year  thereafter,  if  the  lessee  continues  in  possession,  the 
estate  may  be  determined  by  the  lessor  before  the  ten- 
ancy from  year  to  year  begins,  without  giving  notice  to 
quit,  in  those  cases  where  the  lessee  has  covenanted  to 
surrender  possession  at  the  expiration  of  the  term.^  It 
is  said  that  if  on  the  creation  of  a  tenancy  from  year  to 
year  the  parties  do  not  use  words  Showing  that  they  con- 
template a  tenancy  for  two  years  at  least,  the  tenancy  is 
determinable  at  the  end  of  the  first,  as  well  as  of  any 
subsequent,  year.^ 

1  Steffens  •!'.  Earl,  40  N.  J.  L.    (11  the  tenant  holds  from  year  to 

Vr.)  138 ;  s.c.  39  Am.  Dec.  314  •,  year,  and  must  have  notice  to 

Den  ex  d.  Decker  r.  Adams,  13  quit. 

N.  J.  L.  (7  Halst.)  99 ;  Thomas  v.  Wright,  9  Serg.  &  E. 

Right    d.    Flower    v.   Darby,    1  (Pa.)  87. 

Durnf.  &  E.  (1  T.  R.)  159  ;  s.c.  *  Doe  d.  Strickland  v.  Spence,    6 


po  ■ 


1  Rev.  Rep.  169  ;  East  130  ;  s.c.  8  Rev.  Rep.  4: 

Cobb  V.  Stokes,  8  East  358  ;  s.c.  9  3  Smith  255. 

Rev.  Rep.  464.  ■•  Kitchen  v.  Pridgen,  3  Jones  (N. 

■■  Critchfield  v.   Remaley,  31   Neb.  C.)  L.  49  ;  s.c.  64  Am.  Dec.  593. 

178 ;  s.c.  31  N.  W.  Rep.  687  ;  "  McGregor  v.   Rawle,  57  Pa.   St. 

Kitchen  v.  Pridgen,  3  Jones  (N.  184. 

C.)L.  49  ;  s.c.  64  Am.  Dec.  593  ;  «  Doe  d.  Clarke  v.  Smaridge,  7  Ad. 

Rosenblatt  v.  Perkins,  18  Oreg.  &  E.  (7  Q.  B.)  957  ;  s.c.  53  Eng. 

156 ;  s.c.  33  Pac.  Rep.  598 ;  6  C.  L.  956. 

L.  R.  A.  357  ;  As  to  the  words  which  show  an  Inten- 

Thomas  v.  Wright,  9  Serg.  &  R.  tion  to  create  a  tenancy  at  least 

(Pa.)  87  ;  for  two  years, 

Wilson  V.  Rodeman,  30  S.  C.  310.  See  :  Doe  d.  Chadborn  v.  Green, 

Notice    to   quit— Eelmbnrse  for   re-  9  Ad.  &  E.  (9  Q.   B.)  658  ;  s.c. 

pairs. — Under  a  contract  that  a  30  Eng.  C.  L.  348  ; 

tenant  should  occupy  a  house  Doe  d.  Monck  v.  Geekie,  5  Ad.  & 

at  a  fixed  rent,  until  he  had  re-  E.  (5  Q.  B.)  841  ;  s.c.  48  Eng. 

imbursed  himself  for  repairs,  C.  L.  841  ; 


1334  INSOLVENCY  AND  DEATH.  [Book  III. 

Sec.  1M5.  Same— Insolvency  of  the  lessor.— Formerly 
if  a  person  who  had  created  a  tenancy  at  will  became 
insolvent,  a  vesting  order,  with  knowledge  thereof 
by .  the  tenant,  was  a  determination  of  the  tenancy  ; ' 
but  the  notice  to  the  tenant  is  essential.  On  the 
other  hand,  a  transfer  by  the  tenant  at  will  of  his 
interest  to  a  third  person,  will  not  determine  the  tenancy 
unless  notice  of  it  is  given  to  the  landlord.^ 

Sec.  14i6.  Same— Death  of  tenant.— Where  a  tenancy  is 
from  year  to  year  the  death  of  the  tenant  will  not  deter- 
mine the  estate,  but  it  will  devolve  on  his  personal  repre- 
sentative, who  will  be  entitled  to  the  requisite  notice  to 
quit ;  ^  if  the  requisite  notice  has  been  given  and  the  ten- 
ant die  within  the  time  of  the  notice,  his  rights  and 
interest  for  the  remainder  of  the  term  would  pass  to  his 
personal  representatives.^ 

Sec.  1447.  Periodical  tenaneies.—In  all  periodical  ten- 
ancies, in  the  absence  of  a  stipulation  in  the  agreement 
terminating  the  estate,^  a  notice  to  quit  is  necessary,*' 


Eegina  v.  Chawton,  1  Ad.  &.  E.  123. 

(1  Q.  B.)  247  ;  s.c.  41  Eng.  C.  See  :    Stopplekamp  v.   Mangeot, 

L.  523  ;  42  Gal.  316  ; 

Denn  d.  Jaokling  v.  Cartwright,  Warner  v.  Hale,  65  111.  395  ; 

4  East  39.  Coomley  v.  Hefner,  86  Ind.  108  ; 

'  Doe  d.  Davies  v.  Thomas,  6  Exch.  Cornellison  v.  Cornellison,  1  Bush 

854  ;  s.c.  30  L.  J.  Ex.  367.  (Ky.)  153  ; 

«  Pinhom  v.  Souster,  8  Exch.  763  ;  Clapp  v.  Paine,  18  Me.  364  ; 

s.c.  32  L.  J.  Ex.  266  ;  .  Stockwell  v.  Marks,  17  Me.  455  ; 
Carpenter  v.  Collins,  Yelv.  73.  s.c.  35  Am.  Dec.  266  ; 

"  Kitchen  v.  Pridgen,  3  Jones  (N.  Moshier  v.  Reding,  12  Me.  478  ; 

C.)  L.   49;   s.c.   64  Am.   Dec.  HalU'.  Hall,  6  Gm&  J.  (Md.)386  ; 

593  ;  Detroit  Savings  Bank  v.  Bellamy, 
Doe  d.  Shore  v.  Porter,  3  Durnf.  49  Mich.    317 ;    s.c.  13  N.  W. 

&  E.  (3  T.  R.)  13 ;  1  Rev.  Rep.  Rep.  606  ; 

626.  Coan  v.  Mole,  39  Mich.  454  ; 

*  Cody  T.  Quarterman,  13  Ga.  386  ;  Gruenewald  v.  Schaales,  17  Mo. 

Robie  V.  Smith,  21  Me.  114.  App.  324  ; 

'  Roosevelt  v.  Hmigate,  110  111.  595 ;  Tiernan  v.  Johnson,  7  Mo.  43  ; 

Farson  v.   Goodale,  90  Mass.  (8  Den  v.  Snowhill,  33  N.  J.  L.  (3 

Allen)  202  ;  Zab.)  448  ;  s.c.  13  N.  J.  L.  (1  J. 

Williams  v.  Bennett,  4  Ired.  (N.  S.  Gr.)  33  ; 

C.)  L.  122.  Pugsley  v.  Aiken,  11  N.  Y.  494  ; 

See  :  HoUey  v.  Metcalf,   13  HI.  People  v.  Spaulding,  23  Hun  (N. 

App.  141 ;  Y.)  91  ; 

Whitney  v.  Gordon,  55  Mass.  (1  Witt  v.  Mavor  of  New  York,  5 

Cush.)  266.  Robt.  (N.  Y.)  248  ; 

*  Stedman  v.  Mcintosh.  4  Ired.  (N.  Jackson  v.  Salmon,  4  Wend.  (N. 

C.)  L.  391  ;  s.c.  43  Am.  Dec.  Y.)  337  ; 
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except  when  the  tenant  disclaims  the  tenancy,  and  the 
landlord  elects  to  eject  him.^  This  notice  may  be  served 
at  the  end  of  any  period,^  and  must  expire  at  the  same 
time  with  the  current  period  of  occupancy  ;  ^  and  this  is 


Williams  v.  Ackerman,  8  Oreg. 

405: 
Garrett  v.  Clark,  5  Oreg.  464  ; 
Dumn  V.  Rothermel,  113  Pa.  St. 

273  ;  s.c.  3  Atl.  Rep.  800  ; 
Thomas  v.  Wright,  9  Serg.  &  R. 

(Pa.)  87  ; 
Goddard's  Executors  v.  Railroad. 

Co.,  2  Rich.  (S.  C.)L.  347; 
Wilson  V.  Smith,  5  Yerg.  (Tenn.) 

379,  398,  399  ; 
Riglit    d.    Flower    v.    Darby,   1 

Durnf.  &  E.  (1  T.  R.)  159  ;  s.c. 

1  Rev.  Rep.  169  ; 
Doe  V.  Raffan,  6  Esp.  4  ;  * 
Doe  d.  Parry  v.  Hazell,  1   Esp. 

94;*  s.c.  5  Rev.  Rep.  723; 
Oxley  V.  James,  18  Mees.  &  W. 

209: 
Doe  d.  Read  i'.  Ridout,  5  Taunt. 

510  ;  s.c.  1  Eng.  C.  L.  267. 
'  Den  V.  Blair,  15  N.  J.  L.  (3  J.  S. 

Gr.)  181  ; 
Vincent  v.  Corbin,  85  N.  C.  108  ; 
Head  v.  Head,  7  Jones  (N.  C.)  L. 

620; 
Emerick  v.   Taverner,   9    Gratt. 

(Va.)  220;    s.c.   58  Am.    Dec. 

217. 
'  Brownell  v.  Welch,  91  111.  523  ; 
Reader   i'.  Sayre,  70  N.  Y.  180  ; 

s.c.  26  Am.  Rep.  567  ; 
Fougera  v.  Cohn,  43  Hun  (N.  Y.) 

454; 
Milling  V.  Becker,  96  Pa.  St.  182 ; 
Thompson  v.  Maberly,  2  Camp. 

573: 
Doe  d.  Clarke  v.  Smaridge,  7  Ad. 

&  E.  (7  Q.  B.)  957  ;  s.c.  53  Eng. 

C.  L.  956. 
2  Steffens  v.  Earl,  40  N.  J.  L.  (11 

Vr.)  128  ;  s.c.  29  Am.  Rep.  214. 
See  :  Thiebaud  v.  First  Nat.  Bank 

of  Vevey,  42  Ind.  212  ; 
Haley  v.  Hickman's  Heirs,  1  Litt. 

Sel.  Cas.  (Ky.)  266  ; 
Landers    v.    Beauchamp,    8    B. 

Mon.  (Ky.)  493  ; 
Kinsey  v.  Minnick,  43  Md.  112  ; 
Walker  v.  Sharpe,  96  Mass.  (14 

Allen)  43 ; 
Currier  v.   Barker,   68  Mass.   (2 

Gray)  224 ; 


Sanford  v.  Harvey,  65  Mass.  (11 

Cush.)  93  ; 
Prescott  V.  Elm,  61  Mass.  (7  Cush.) 

346; 
Hart  V.  Lindley,   50   Mich.   20; 

s.c.  14  N.  W.  Rep.  683  : 
Detroit  Sav.  Bank  v.  Bellamy,  49 

Mich.  317  ;  s.c.  13  N.  W.  Rep. 

606; 
Woodrow  V.   Michael,  13  Mich. 

187; 
Huyser  v.  Chase,  13  Mich.  98 ; 
Petsch  V.  Biggs,  31   Minn.  392; 

s.c.  18  N.  W.  Rep.  101  ; 
Gunn  V.  Sinclair,  53  Mo.  337  ; 
Russell    V.    McCartney,   21    Mo. 

App.  544  ;   s.c.  4  West.   Rep. 

863; 
Gruenewald  v.  Schaales,  17  Mo. 

App.  324 ; 
Wilgus    V.    Lewis,   8    Mo.   App. 

336; 
Critchfleld  v.  Remaley,  21  Neb. 

178  ;  s.c.  31  N.  W.  Rep.  687  ; 
Leavitt  v.  Leavitt,  47  N.  H.  329, 

338; 
Reeder  v.   Sayre.  70  N.  Y.  180  ; 

s.c.  26  Am.  Rep.  567  ; 
People  ex  rel.  Bottsford  v.  Dar- 
ling, 47  N.  Y.  666  ; 
Banks  v.  Carter,  7  Daly  (N.  Y.) 

417; 
Anderson  v.  Prindle,   23  Wend. 

(N.  Y.)  616 ; 
Stedman  v.  Mcintosh,  4  Ired.  (N. 

C.).L.  291;   s.c.  43  Am.  Dec. 

123; 
Lloyd  V.  Cozens,  3  Ashm.  (Pa.) 

131; 
Brown  v.  Vanhorn,  1  Binn.  (Pa.) 

834; 
Lesley  ■;;.  Randolph,  4  Rawle  (Pa.) 

123; 
Logan  V.  Herron,  8  Serg.  &  R. 

(Pa.)  459  ; 
Fahnestock     i\    Faustenauer,    5 

Serg.  &  R.  (Pa.)  174  ; 
Waters  v.  Young,  11  R.  I.  1  ;  s.c. 

23  Am.  Rep.  409  ; 
Thurberr.  Dwyer,  10  R.  I.  355  ; 
Floyd  V.  Floyd,  4  Rich.  (S.  C.)  L. 

23   27  * 
Boudette  v.  Pierce,  50  Vt.  212  ; 


*  See :  Ante,  (*)  footnote,  p  .  257. 


1336 


TERMINATION— NOTICE  TO  QUIT. 


[Book  III. 


true  even  where  the  lease  provides  in  terms  that  the  prem- 
ises may  be  occupied  so  long  as  rent  is  paid.^ 

Sec.  1448.  Notice  to  quit— Parol  consent.— in  a  tenancy 
from  year  to  year  the  rights  are  mutual  and  cannot  be 
determined  without  notice  upon  the  part  of  the  other 
party.  Such  tenancy  cannot  be  determined  by  the  ten- 
ant by  mere  cessation  to  occupy,^  being  held  for  the  full 
term  on  failure  to  give  such  notice,  and  is  entitled  to 
occupy  to  the  end  of  the  term.^  So  strict  is  this  rule  that 
neither  a  conveyance  by  the  landlord,  nor  the  commis- 
sion of  waste  by  the  tenant,  will  terminate  the  estate, 
without  notice  to  quit.*  It  has  been  said  that-  on 
account  of  the  peculiar  nature  of  a  tenancj''  from  year  to 
year,  and  the  fact  that  it  is  still  in  contemplation  of  law 
a  tenancy  at  will,^  that  it  is  impossible  to  put  an  end  to 
it  by  the  parol  consent  of  the  parties,  such  parol  consent 
not  operating  as  a  disclaimer,  which  cannot  be  by  mere 
words  ;  ®  nor  as  a  surrender,  which  would  be  opposed  to 


SUsby  V.  Allen,  43  Vt.  172  ; 
Hall  V.  Wadsworth,  38  Vt.  410  ; 
Hanchetti;.  Whitney,  3  Aik.  (Vt.) 

340,  241 ; 
Brown  v.  Kayser,  60  Wis.  1 ;  s.o. 

13  N.  W.  Eep.  538  ; 
Bessell  v.  Landsberg,  7  Ad.  &  E. 

(7  Q.  B.)  638  ;  s.c.  53  Eng.  C. 

L.  637 ; 
Doe  d.  Williams  v.  Smith,  5  Ad. 

&  E.  350;  s.c.  31  Eng.  C.  L. 

643; 
Doe  d.  Phillips  v.  Butler,  2  Esp. 

589  ;  *  s.o.  5  Rev.  Eep.  756  ; 
Morgan  v.  Davies,  L.  R.  3  C.  P. 

D.  260  ;  s.o.  30  Moak  Eng.  Rep. 

151. 
1  Western    Transportation    Co.    ■;;. 

Lansing,  49  N.  Y.  499  ; 
Doe    d.   Warner   v.  Browne,    8 

East  165  ;  s.o.  9  Rev.  Rep.  397  ; 
Hdlmes  v.  Day,  8  Jr.  C.  L.  235. 
'  See :  Post,  §  1455. 
3  Sullivan  v.  Cary,  17  Cal.  81 ; 
HerreU  v.  Sizcland,  81  111.  457  ; 
Seem  v.  McLees,  34  111.  192  ; 
Young  V.  Young,  36  Me.  133  ; 
Stockwell  V.  Marks,  17  Me.  455  ; 

s.c.  35  Am.  Dec.  266  ; 
Moshier  v.  Reding,  12  Me.  478  ; 


Hall  V.  Hall,  6  GiU  &  J.  (Md.) 

386; 
Huyser  v.  Chase,  13  Mich.  98  ; 
Usher  v.  Moss,  50  Miss.  208  ; 
Den  V.  Snowhill,  23  N.  J.  L.  (3 

Zab.)  448 ; 
Jackson  v.  Salmon,  4  Wend.  (N. 

Y.)  327 ; 
Irwin  V.  Cox,  5  Ired.  (N.  C.)  L. 

521; 
Lloyd  V.  Cozens,  2  Ashm.  (Pa.) 

131; 
Lesley  v.  Randolph,  4Rawle  (Pa.) 

123; 
Thomas  v.  Wright,  9  Serg.  &  R. 

(Pa.)  87  ; 
Logan  V.  Herron,  8  Serg.  &  R. 

(Pa.)  459  ; 
Fahnestock    v.    Eaustenauer,    5 

Serg.  &  R.  (Pa.)  174. 
*  Young  V.  Young,  36  Me.  133. 
"  Doe  d.  Graves  v.  Wells,  10  Ad.  & 

E.  427  ;  s,c.  37  Eng.  C.  L.  337. 
«  Jones  V.  Mills,  10  C.  B.  N.  S.  (10 

J.   Scott  N.   S.)  258;  s.o.  100 

Eng.  C.  L.  788  ; 
Hunt  V.  Allgood,  10  C.  B.  N.  8. 

(10  J.  Scott  N.  S.)  253  ;  s.c.  100 

Eng.  C.  L.  251. 


*  See :  Ante,  (*)  footnote,  p.  257. 
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the  statute  of  frauds,  but  as  a  determination  of  the  will 
of  both  parties. 

Sec.  14:49.  Same— Tenancy  from  year  to  year.— Where 
premises  are  demised  for  a  term  of  years  with  a  holding 
from  year  to  year  thereafter,  and  the  tenant  holds  over, 
the  estate  can  only  be  terminated  by  the  agreement  of 
the  parties,  1  express  or  implied,  or  by  notice  given  six 
calendar  months,  ending  with  the  period  of  the  year 
at  which    the    tenancy  commenced.^    This  was  a  rule 


'  The  ancient  tenancies  at  will  are  now 

tenancies  from  year  to  year, 

requiring  six  months'  notice  to 

quit.     But  a  tenant  may,   by 

contract,  still  be  strictly  a  ten- 
ant at  will,  not  entitled  to  the 

notice. 
Sullivan  v.  Enders,  3  Dana  (Ky.) 

66. 
»  Critchfield  v.   Remalev,  21  Neb. 

178  ;  s.c.  31  N.  W.  Rep.  687 ; 
Stedman  i\  Mcintosh,  4  Ired.  (N. 

C.)  L.  291  ;   s.c.  42  Am.  Dec. 

122. 
See  :  Larkin  v.  Avery,  23  Conn. 

304; 
Hunt  V.  Morton,  18  111.  75  ; 
Walker  v.  Ellis,  12  111.  47.'5 ; 
Jackson  t).Hughes,l  Blackf.(Ind.) 

421; 
Haley  v.  Hickman's  Heirs,  1  Litt. 

Sel.  Cas.  (Ky.)  266  ; 
Squire  v.  Huff,  3  A.  K.  Marsh. 

(Ky.)  18 ; 
Morehead  v.  Watkyns,  5  B.  Mon. 

(Ky.)  230  ; 
Cook  V.  CresweU,  44  Md.  581 ; 
Hall  r.  Myers,  43  Md.  446  ; 
Baker    v.    Adams,    59  Mass.    (5 

Cush.)  99  ; 
Critchfield  v.  Remaley,  21  Neb. 

178  ;  s.c.  31  N.  W.  Rep.  687  ; 
Currier  v.  Perley,  24  N.  H.  219  ; 
Steffens  v.  Earl,  40  N.  J.  L.  (11 

Vr.)  128  ;  s.c.  29  Am.  Rep.  214; 
Den  V.  Drake,  14  N.  J.  L.  (2  J.  S. 

Gr.)  523  ; 
Bradley  v.  Corel,  4  Cow.  (N.  Y.) 

349; 
Jackson  v.  Bryan,  1  John.  (N.  Y.) 

322; 
Nowlan  v.  Trevor,  2  Sweeny  (N. 

Y.)  67  ; 
Irwin  V.  Cox,  5  Ired.  (N.  C.)  L. 

521; 


Stedman  v.  Mcintosh,  4  Ired.  (N. 

C.)  L.  291  ;  s.c.   42  Am.  Dec. 

122; 
Patton  x:  Axley,  5  Jones  (N.  C.) 

L.  440 ; 
Logan  V.  Herron,  8  Serg.  &  R. 

(Pa.)  458 ; 
Floyd  V.  Floyd,  4  Rich.  (S.  C.)  L. 

23; 
Goddard  v.  Railroad  Co.,  2  Rich. 

(S.  C.)  L.  346  ; 
Trousdale    v.    I)arnell,    6  Yerg. 

(Tenn.)  431  ; 
Silsby  V.  Allen,  43  Vt.  172  ; 
Hall  V.  Wadsworth,  28  Vt.  410 ; 
Barlow  1'.  Wainwright,  22  Vt.  88  ; 

s.c.  52  Am.  Dec.  79  ; 
Hanchet  v.  Whitney,  2  Aik.  (Vt.) 

241; 
Brown  v.  Kayser,  60  Wis.  1  ;  s.c. 

18  N.  W.  Rep.  523  ; 
Bessell  v.  Landsberg,  7  Ad.  &  E. 

(7  Q.  B.)  638  ;  s.c.  53  Eng.  C. 

L.  637  ; 
Doe  V.  Scott,  6  Bing.  362  ;  s.c.  19 

Eng.  C.  L.  168  ; 
Gulliver  v.  Burr,  1  W.  Bl.  596  ; 
Bridges  v.  Potts,  17  C.  B.  N.  S. 

(17  J.  Scott  N.  S.)  332  ;  s.c.  112 

Eng.  C.  L.  331  ; 
Jones  V.  Mills,  10  C.  B.  N.  S.  (10 

J.   Scott  N.   S.)  788;  s.c.    100 

Eng.  C.  L.  788  ; 
Doe  d.  Martin  v.  Watts,  7  Durnf. 

&  E.  (7  T.  R.)  83 ;  s.c.  4  Rev. 

Rep.  387  ; 
Right  d.    Flower    v.    Darby,    1 

Durnf.  &  E.  (1  T  R.)  159  ;  s.c. 

1  Rev.  Rep.  169  ; 
Doe  d.  Strickland  v.   Spence,   6 

East  120  ;    s.c.  2  Smith,  255- 

259  ;  8  Rev.  Rep.  422  ; 
Doe  d.  Parry  v.   Hazell,   1   Esp. 

94;*  s.c.  5  Rev.  Rep.  722; 
Parker  v.  Constable,  3  Wils.  25. 


*  See  :  Ante,  (*}  footnote,  p.  257. 
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adopted  by  the  courts  according  to  their  notions  of  what 
was  just  and  convenient,  ^  but  never  applied  to  cases  of 
forfeiture  for  non-payment  of  rent,  or  to  statutory  suits 
for  unlawful  detention.^  The  matter  of  notice  to  deter- 
mine a  tenancy  from  year  to  year  is  now  regulated  by 
statute  in  many  of  the  states.^ 

Sec.  1450.  Same— Tenancies  less  than  a  year.— Where 
the  tenancy  runs  for  a  period  less  than  a  year  the  notice 
required  to  be  given  will  be  regulated  by  the  letting, 
and  must  be  equivalent  to  a  period.*  Thus  where  the 
letting  is  a  quarterly  tenancy,  three  months'  notice  will 
be  required  ;  ^  where  a  monthly  letting,  a  month's  notice 
will  be  required  ;  ®  and  where  a  weekly  letting,  it  is 
thought  that  a  week's  notice  will  be  required.'^ 


Sec.  1451.  Same— Same— Quarterly  tenancy.— A  tenant 
holding  premises  under  a  rental  from  quarter  to  quarter 
is  entitled  to  a  reasonable  notice  to  quit.^    And  the  same 


iRoet'.  Lees,  3  W.  Bl.  1171; 
Timmins  v.   Eawlinson,  3  Burr. 

1603  ;  s.c.  1  W.  Bl.  583. 
See  :  Ellis  v.  Paige,  19  Mass.  (3 

Pick.)  71,  note. 
«  Ballance  v.  Fortier,  4  111.  (3  Gilm.) 

291  • 
Post  V.   Post,   14  Barb.   (N.   Y.) 

353; 
Nichols  V.  Williams,  8  Cow.  (N. 

Y.)18; 
Park  V.  Castle,  10  How.  (N.   Y.) 

Pr.  29. 
'  See  :  Larkin  v.  Aveiy,  23  Conn. 

304; 
Roberts  v.  Grubbs,  5  Houst.  (Del.) 

461; 
Leary  v.  Meier,  78  Ind.  393  ; 
Thiebaud  v.  First  Nat.  Bank  of 

Vevey,  43  Ind.  313  ; 
Warren  v.  Prescott,  63  Me.  115  ; 
Currier  v.   Barker,   68   Mass.   (3 

Gray)  324  ; 
Prescott  V.  Elm,  61  Mass.  (7Cush.) 

346; 
Le  Tourneau  v.  Smith,  53  Mich. 

473  ;  s.c.  19  N.  W.  Rep.  151  ; 
Witte  V.  Witte,  6  Mo.  App.  488  ; 
Leavitt  v.  Leavitt,  47  N.  H.  329  ; 
Prouty  V.    Proutv,    5  How.   (N. 

Y.)  Pr.  81 ; 
Dumn  V.  Rothermel,  112  Pa.  St. 

373 ;  s.c.  3  Atl.  Rep.  800  ; 


Duffy  V.  Ogden,  64  Pa.  St.  240  ; 

Rich  V.  Keyser,  54  Pa.  St.  86  ; 

Brown  v.  Vanhorn,  1  Binn.  (Pa.) 
334; 

McGowen  v.  Sennett,  1  Browst. 
(Pa.)  397  ; 

Lesley  v.  Randolph,  4Rawle  (Pa.) 
123- 

Thurber  v.  Dwyer,  10  R.  I.  355  ; 

Goddard's    Exrs.  v.  Railroad  R. 
Co.,  2  Rich.  (S.  C.)L.  346. 
*  See  :  Currier  v.  Barker,  68  Mass. 
(3  Gray)  334  ; 

Hanchet  v.  Whitney,  1  Vt.  315  ; 

Doe  V.  Donovan,  1  Taunt.  555. 
«  See  :  Post,  §  1451. 
«  See :  Post,  §  1453. 
'  See  :  Post,  %  1454. 
«  Witt  V.   Mayor  of  New  York,  6 
Rob.  (N.  Y.)  441  ; 

Wilkinson  v.  Hall,  3  Bing.  N.  C. 
508  ;  s.c.  33  Eng.  C.  L.  237. 

The  ratification  by  parol  of  a  lease 
made  by  an  agent  gives  the  ten- 
ant an  estate  at  wiU,  and  if 
continued  more  than  a  year,  an 
estate  from  year  to  year,  which 
can  only  be  terminated  by  three 
months'  notice. 

McGaw  V.  Cannon,  3  Watts  (Pa.) 
139  ; 

McDowell  V.  Simpson,  3  Watts 
(Pa.)  139  ;  s.c.  37  Am.  Dec.  338. 
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is  true  where  the  lease  is  for  a  definite  time,  with  an 
annual  rent  payable  quarterly.^  In  such  lettings  the 
notice  to  be  given,  like  the  notice  in  the  case  of  a  yearly 
holding,  must  expire  at  the  end  and  not  in  the  middle  of 
the  term.^  It  has  been  said  that  a  tenant  holding  from 
quarter  to  quarter  may  quit  at  the  end  of  any  quarter 
without  notice,  in  the  absence  of  any  statutory  prohibi- 
tion ;  but  the  doctrine  is  not  regarded  as  sound.* 

Sec.  1452.  Same— Same— Monthly  tenancy.— In  case  of  a 
tenancy  from  month  to  month  the  general  rule  is  that  a 
reasonable  notice  to  quit  is  as  necessary  to  terminate  the 
tenancy  as  it  is  in  a  letting  from  year  to  year.*    Such 


The  possession  of  premises  Tjy  a  party 
Tinder  a  mere  permission  to  occTipy 
for  an  indefinite  period,  no  rent 
being  reserved,  is  not  a  ten- 
ancy from  year  to  year  ;  three 
months'  notice  to  quit  is  not 
necessary. 

Williams  v.  Deriar,  31  Mo.  13. 

In  Witt  V.  Mayor  of  New  York, 
6  Rob.  (N.  Y.)  441,  a  tenant 
who  had  leased  premises  for  a 
year  took  them  for  a  second  on 
the  expiration  of  the  first  year, 
and  the  court  held  that  if  the  se- 
cond lease  was  void,  from  want 
of  authority  of  the  lessee, — an 
officer  of  a  corporation, — and 
if  the  tenant  should  be  regarded 
as  holding  over  under  the  terms 
and  conditions  of  the  former 
lease,  he  became  a  tenant  from 
year  to  year,  and  must  give  six 
months'  notice  to  determine 
his  tenancy  ;  and  that  if  he 
should  be  regarded  as  having 
entered  under  a  void  lease, 
possession  under  it  and  pay- 
ment and  acceptance  of  rent 
would  create  a  tenancy  from 
quarter  to  quarter,  not  to 
be  determined  without  three 
months'  notice. 
In  Lesley  v.  Randolph,  4  Bawle 
(Pa.)  133,  it  is  said  that  if  the 
tenant  commences  a  year  with- 
out notice  to  quit  from  the 
landlord,  the  landlord  cannot 
turn  him  out  until  the  next 
year.  Bu  t  th  e  tenant  must  pay 
rent  quarterly. 


Lesley  v.  Randolph,  4  Rawle  (Pa.) 

123. 
''  Rex  V.  Inhabitants  of  Herstmon- 

ceaux,  7  Barn.  &  C.  551 ;  s.c. 

14  Eng.  C.  L.  249  ; 
Kemp  V.  Derrett,  3  Camp.  510  ; 
Doe  V.  Donovan,  1  Taunt.  555. 
s  See  :  Post,  §  1455. 
^  Steffens  v.  Earl,  40  N.  J.  L.  (11 

Vr.)  138  ;  s.c.  39  Am.  Rep.  314. 
See  :  Brownell  v.  Welch,  91  111. 

523  * 
Creighton  v.  Sanders,  89  111.  543  ; 
Dunne  v.  Trustees  of  Schools,  39 

111.  578 ; 
Seem  v.  McLees,  24  111.  193  ; 
Priokett  v.  Ritter,  16  111.  96  ; 
Kinsey  v.  Minnick,  43  Md.  113  ; 
Walker  v.  Sharpe,   96  Mass.  (14 

Allen)  43  ; 
Gunn  V.  Sinclair,  53  Mo.  327  ; 
Geiaier  v.  Braun,  6  Daly  (N.  Y.) 

506; 
Pi-indle  v.   Anderson,  23  Wend. 

(N.  Y.)  616  ; 
Mathewson  v.  Thompson,  12  R. 

I.  328  ; 
Doe  d.  Campbell  v.  Scott,  6  Bing. 

362  -,  s.c.  19  Eng.  C.  L.  168  ; 
Doe  d.  Peacock  v.  Rafifan,  6  Esp. 

4;* 
.  Beamish  v.  Cox,  16  L.  R.  Ir.  270, 

458. 
A  general  letting-,  without  limita- 
tion as  to   time,   though  for  a 

monthly  rent,  is  an  estate  from 

year  to  year  ;  and  a  month's 

notice  to  quit  is  not  sufficient. 
Ridgely  v.  Stillwell,  35  Mo.  570. 
Occupancy  of  premises  at  an  agreed 


*  See  .  Ante,  (*)  footnote,  p.  257. 
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notice  is  generally  a  month's  notice,  terminating  with 
the  month,  ^  unless  the  statute  of  the  state  provides  for  a 
different  notice,^  and  must  terminate  before  the  day  on 
which  the  new  term  would  begin.^ 


Sec.  1453.  Same— Same— Half-monthly  tenancy.— Where 
the  holding  under  the  lease  is  from  half-month  to  half- 
month,  the  terms  expiring  in  the  middle  and  at  the  end 
of  the  month,  a  notice  to  quit  which  fixes  the  expiration 
of  the  lease  on  the  first  day  of  a  month  is  not  materially 
erroneous,  though  it  should  not  extend  into  the  half- 
month.  Where  a  lease  for  half-months  expires  with  the 
last  day  of  a  month,  the  period  for  which  rent  is  due 
ends  at  midnight  and  the  lessee  cannot  be  required  to 
leave  before.* 


rent  per  month  under  a  parol 
lease  is  a  tenancy  at  will  under 
Vt.  Rev.  Laws,  §  1933  ;  and  a 
notice,  before  the  termination 
of  a  year,  that  the  rent  would 
be  increased  per  month,  ter- 
minated it. 

Amsden  v.  Blaisdell,  60  Vt.  386  ; 
s.c.  15   Atl.    Rep.  333  ;  6  New 
Eng.  Rep.  854. 
>  McDevittv.  Lambert,  80  Ala.  536; 

Stoppelkamp  v.  Mangeot,  42  Cal. 
316; 

McLean  v.  Spratt,  19  Fla.  97  ; 

Creighton  v.  Sanders,  89  111.  543  ; 

Warner  v.  Hale,  65  111.  395  ; 

Secor  V.  Pestana,  37  111.  535  ; 

Seem  v.  McLees,  24  111.  192 ; 

Field  V.  Herrick,  14  111.  App.  181; 

Sanford  v.  Harvey,  65  Mass.  (11 
Gush.)  93 ; 

Petsch  V.  Biggs,   31  Minn.   393 
s.c.  18  N.  W.  Rep.  101 ; 

Woodrow  V.Michael, 13  Mich. 187 

Gunn  V.  Sinclair,  52  Mo.  327  ; 

RusseU  V.  McCartney,  31  Mo, 
App.  544;  s.c.  4  West.  Rep.  863: 

Gruenewald  v.  Schaales,  17  Mo, 
App.  324 ; 

Wilgus  V.  Lewis,  8  Mo.  App.  336 

Steffens  v.  Earl,  40  N.  J.  L.  (11 
Vr.)  128  ;  s.c.  29  Am.  Rep.  214: 

People  ex  rel.  Botsford  v.  Darling, 
47  N.  Y.  666  : 

People  V.  Goelet,  14  Abb.  (N.  Y.) 
Pr.  N.  S.  130  ;  s.c.  64  Barb.  (N. 
Y.)  476 ; 


Banks  v.  Carter,  7  Daly  (N.  Y.) 

417; 
Geiger  w.Braun,6Daly  (N.Y.)506, 
Gibbons  v.  Dayton,  4  Hun  (N.  Y.) 

451; 
Anderson  v.  Prindle,  23  Wend. 

(N.  Y.)  616  ; 
Hollis  V.  Burns,  100  Pa.  St.  206 ; 

s.c.  45  Am.  Rep.  379; 
Gault  V.  Neal  (Pa.),  6  Phila.  61  ; 
Doe  d.   Parry  v.   Hazell,  1   Esp. 

189  ;  *  s.c.  5  Rev.  Rep.  723. 
^  See  :  Geheebee  v.   Stanby,  1  La. 

An.  17  ; 
Bowles  V.  Lyon,  6  Rob.  (La.)  336; 
Branton  v.  O'Briant,  93  N.  C.  99. 
^  Sanford  v.  Harvey,  65  Mass.  (11 

Cush.)  93  ; 
Prescottv.  Elm,  61  Mass.  (7  Cush.) 

346; 
Hart  V.  Lindley,  50  Mich.  20  ;  s.c. 

14  N.  W.  Rep.  683  ; 
Petsch  V.  Biggs,   31  Minn.   393 ; 

s.c.  18  N.  W.  Rep.  101 ; 
Woodrow  V.  Michael,   13  Mich. 

187; 
Gunn  V.  Sinclair,  52  Mo.  337  ; 
Russell    V.    McCartney,    21   Mo. 

App.  544  ;  s.c.  4  West.  Rep. 863; 
Gruenewald  v.  Schaales,  17  Mo. 

App.  324  ; 
Wilgus  V.  Lewis,  8  Mo.  App.  336; 
Banks  v.  Carter,  7  Daly  (N.  Y.) 

417; 
Anderson  v.  Prindle,  23  Wend. 

(N.  Y.)  616. 
"■  Detroit  Savings  Bank  v.  Bellamy, 


=  See  :  Ante,  (*)  footnote,  p.  257. 
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Sec.  1454.  Same— Same— Weekly  tenancy.— "Where  a  ten- 
ancy is  from  week  to  week  there  is  some  question 
whether  the  tenant  is  entitled  to  a  notice  to  quit,  some 
cases  holding  that  it  depends  upon  the  custom  or  statute 
of  the  place/  or  the  agreement  of  the  parties.^  In  the 
case  of  Jones  v.  Mills/  Justice  Willes  says  :  "I  have  no 
doubt  that  the  inference  of  law  arising  from  a  contract  of 
tenancy  like  this  is,  that  it  should  continue  from  week 
to  week  until  put  an  end  to  by  the  one  party  or  the  other 
expressing  his  dissent  to  its  continuance,  and  that  such 
dissent  cannot  be  so  expressed  as  to  put  an  end  to  the 
tenancy  before  the  end  of  the  current  week.  But  to  say, 
as  matter  of  law,  that  a  week's  notice  is  necessary  is  a 
proposition  which  I  am  not  prepared  to  assent  to.  It  is 
clear  that,  in  contemplation  of  law,  a  lease  for  a  week 
stands  upon  precisely  the  same  footing  as  a  lease  for  a 
year  or  any  number  of  years.  Whether  it  be  for  a  week 
or  for  one  or  more  years,  such  a  lease  would  come  to  an 
end  at  the  expiration  of  the  term.  That  is  the  general 
rule.  An  exception  has  been  made  in  the  case  of  a  ten- 
ancy from  year  to  year — a  peculiar  tenancy  which  grew 
out  of  the  tenancy  at  will.  The  judges,  seeing  the  in- 
convenience of  so  uncertain  a  holding,  and  that  the  ten- 
ant was  usually  entitled  to  emblements,  very  early 
adopted  the  inference  that  it  was  intended  that  the  ten- 
ancy should  be  a  tenancy  to  be  put  an  end  to  by  either 
party  expressing  such  to  be  his  will,  but  only  at  the  end 
of  the  year  ; .  and  they  superadded  to  that,  what  is  ex- 
pressed in  the  Year-Book,* namely,  that  it  must  be  a  half- 
year's  notice.  Thus  we  have  the  general  rule  of  law  that 
no  notice  was  necessary  ;  and  then  we  have  the  exception 
established  for  the  sake  of  convenience,  that  in  the  case 

49  Mich.   317  ;  s.c.   13  N.   W.  Eng.  C.  L.  788  ; 

Rep  606  •  Doe  d.  Parry  v.  Hazell,   1   Esp. 

Woodi-ow  V.  Michael,    13  Mich.  189  ;  *  s.o.  5  Rev.  Rep.  732. 

187.  See  :  ChesHne  Lines  Committee 

'  Currier  v.  Barker,    68  Mass.    (3  v.  Lewis,  50  L.  J.  Q.  B.  D.  121. 

Gray)  224,  226  ;  °  Doe  d.  Peacock  v.  RafEan,  6  Esp. 

Prescottr.Elm,61Mass.  (7Cush.)  4.*      ^^  „  ,^„  ^  „     .^.^oc,  r,an 

346  348  •  ^  10  C.  B.  N.  S.  (10  J.  Scott)  788.  799; 

Jones  1^.  Mills,  10  C.  B.  N.  S.  (10  s.c.  100  Eng  C  L  788,  797. 

J.   Scott  N.   S.)  788;  s.o.   100  M3  Hen.  VIIL,  fol.  13b. 

*  See  :  Anie,  (*)  footnote,  p.  257. 
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of  a  tenancy  from  year  to  year,  the  notice  to  determine 
it  shall  be  a  six  months'  notice.  By  parity  of  reasoning 
I  do  not  see  how  it  is  possible  to  infer  that  a  tenant  from 
week  to  week  is  entitled  to  any  notice  unless  it  be  half  a 
week's  notice,  as  was  suggested  by  Parke,  Baron,  in 
Huffellf .  Armitstead.^  It  is  impossible  to  infer  from  the 
authority  in  the  Year-Book  that  there  must  be  a  week's 
notice,  nor  do  I  find  any  authority,  or  any  analogy  in  the 
law,  to  sustain  that  proposition.  Opposed  as  my  notion 
is  to  that  of  my  Brother  Williams,  I  do  not  doubt  that  I 
am  wrong  ;  but  I  cannot  help  thinking  that  the  doctrine 
is  a  novelty,  and  an  unnecessary  novelty,  and  therefore 
I  object  to  its  introduction.  There  being  no  known  ob- 
jection to  the  giving  of  notice,  it  is  thought  to  be  the 
safer  practice  to  give  a  week's  notice."  ^ 

Sec.  1455.  same— By  tenant.— The  general  rule  is  that 
in  any  tenancy  from  year  to  year  the  right  to  notice  is 
mutual,  and  that  the  tenant  as  well  as  the  landlord  must 
give  notice  of  his  desire  to  terminate  the  tenancy  ;  and,  if 
he  fails  to  do  so,  he  will  be  liable  for  the  full  rent  for  the 
new  period  of  his  tenancy.^    This  is  true  even  in  those 

'  7  Car.  &  p.  56  ;  s.c.  32  Eng.  C.  L.  Cush.)  93  ; 

497.  Fitton  v.  Hamilton  City,  6  Nev. 
^  Jones  V.  Mills,  10  C.  B.  N.  8.  (10  196  ; 

J.  Scott  N.  S.)  788,  799 ;  s.c.  Currier  v.  Parley,  24  N.  H.  319, 
.  100  Eng.  C.  L.  788,  797.  238  ; 

See  :  Doe  d.  Peacock  v.  Eaffan,  Pugsley  v.  Aiken,  11  N.  Y.  494 ; 

6  Esp.  4.*  Conklin  v.  White,  17  Abb.  (N.  Y.) 
'  Batchelder  v.  Batohelder,  84  Mass.  N.  C.  315  ; 

(3  Allen)  105,  106  ;  Fougera  v.  Cohn,  43  Hun  (N.  Y.) 
Walker  v.  Furbush,  65  Mass.  (11  454 ; 

Cush.)  366,   368  ;   s.c.  59  Am.  Witt  v.  Mayor  of  New  York,  6 

Dec.  148  ;  Rob.  (N.  Y.)  441  ; 

Whitney  v.  Gordon,  55  Mass.  (1  Kitchen  v.  Pridgen,  3  Jones  (N. 

Cush.)  266  ;  C.)  L.   49 ;   s.c.   64  Am.   Dec. 

Stedman  v.  Mcintosh,  4  Ired.  (N.  593  ; 

C.)  L.  291  ;  s.c.   43  Am.  Dec.  Milling  u  Becker,  96  Pa.  St.  182; 

122  ;  Estate  of  MuUer  (Pa.),  16  Phila. 
Barlow  v.   Wainwright,   33  Vt.  331  ; 

88  ;  s.c.  52  Am.  Dec.  79.  Morgan  ■;;.  United  States,  14  Ct. 
See :  Burbank  v.  Dyer,  54  Ind.  of  CI.  319  ; 

_398  ;  Kugler  v.  United  States,  4  Ct.  of 
Kmsey  v.  Minnick,  43  Md.  112  ;  CI.  407. 

Boynton    v.  Bodwell,  113  Mass.  The  reason  for  this  rale  seems  to  be 

531 ;  that  the  tenant  actually  holds 

Sanford  v.  Harvey,  65  Mass.  (11  though  he  may    not  actually 


*  See  i  Ante,  (*)  footnote,  p.  257. 
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cases  where  a  tenant  at  will,  becoming  tenant  from  year 
to  year,  quits  the  premises  without  notice  and  without 
his  landlord's  consent.^  Some  cases,  however,  hold  that 
where  the  estate  is  from  quarter  to  quarter  the  tenant 
can  quit  at  the  end  of  any  quarter  without  notice,  in  the 
absence  of  a  statute  requiring  notice  to  be  given  ;  ^  others 
hold  that  where  the  tenancy  is  from  month  to  month  the 
tenant  can  quit  at  the  end  of  any  month  without  a 
previous  notice  to  his  landlord.^ 

Sec.   Ii56.     Same— Parol  or  in  -writing.— The    notice   to 
quit  will  be  sufficient  if  parol,  unless  required  by  agree- 


occupy  and  enjoy  the  premises. 

Walker  v.  Furbush,  65  Mass.  (U 
Cush.)  366,  368;  s.o.  59  Am. 
Dec.  148  ; 

Pinero  v.  Judson,  6  Bing.  208, 
211  ;  s.o.  3  Moo.  &  P.  504;  19 
Eng.  C.  L.  100  ; 

Izon  V.  Gorton,  5  Bing.  N.  C.  504, 
507  ;  3.C.  7  Scott  547  ;  35  Eng. 
C.  L.  271  ; 

Atkins  r.  Humphrey,  2  Man.  Gr. 
&  S.  (2  C.  B.)  653,  657  ;  s.c.  52 
Eng.  C.  L.  653. 

The  landlord  may  recover  for  use  and 
occupation,  for  this  reason,  after 
the  tenant  quits,  where  he  quits 
without  giving  the  notice  re- 
quired by  law  to  terminate  the 
tenancy  ;  because  in  such  cases 
he  holds  the  demised  premises, 
within  the  meaning  of  the  stat- 
ute. 

Walker  v.  Furbush,  65  Mass.  (11 
Cush.)  866  ;  s.c.  59  Am.  Dec. 
148; 

Gibson  v.  Courthope,  1  Dow.  & 
Ry.  206 ;  s.c.  16  Eng.  C.  L.  33  ; 

Redpath  v.  Roberts,  3  Esp.  225  :  * 

Harland  v.  Bromley,  1  Stark  455  ; 
s.c.  2  Eng.  C.  L.  175. 

Time  of  notice. —Where  the  holding 
was  from  year  to  year  six  months' 
notice  was  required  from  the 
tenant  as  well  as  the  landlord. 

Schuyler  v.  Smith,  51  N.  Y.  309  ; 
s.c.  10  Am.  Rep.  609  ; 

Hall  V.  Wads  worth,  28  Vt.  410 ; 

Johnstone  v.  Huddlestone,  4 
Bam.  &  C.  922  ;  s.o.  10  Eng. 


C.  L.  860  ; 
Holmes  v.  Day,  8  Ir.  C.  L.  235. 
Same — In  monthly  tenancies    he  is 

required  by  law  to  give  one 

month's  notice  to  the  landlord. 
Stoppelkamp  v.  Mangeot,  42  Cal. 

316; 
Eberlein  v.  Abel,  10  111.  App.  626  ; 
Kinsey  v.  Minnick,  43  Md.  112  ; 
Sanfol'd  v.  Harvey,  65  Mass.  (11 

Cush.)  93  ; 
Prescottt).  Elm,  61  Mass.  (7  Cush.) 

346; 
Wilson  V.  Taylor,  8  Daly  (N.  Y.) 

253; 
Geiger  v.  Braun,  6  Daly  (N.  Y.) 

506; 
Rivett  V.  Brown,  6  Cin.  Law  Bull. 

378. 
In  weekly  lettings  the  tenant  may 

quit  at  the  end  of  a  week  with- 
out notice,  though  he  is  liable 

for  a  full  week's  rent  if  holding 

over  into  a  new  week. 
Hufifell  V.  Armitstead,  7  Car.  & 

P.  56  ;  s.o.  32  Eng.  C.  L.  497. 
'  Barlow  v.  Wainwright,  22  Vt.  88 ; 

s.c.  52  Am.  Dec.  79. 
'  Walker  v.  Furbush,  65  Mass.  (11 

Cush.)  366,  368  ;    s.c.   59  Am. 

Dec.  148  ; 
Whitne}'  v.  Gordon,  55  Mass.  (1 

Cush.)  266  ; 
Cook  V.  Neilson,  10  Pa.  St.  41. 
3  Fash  V.  Kavanagh,  24  How.  (N. 

Y.)  Pr.  347 ; 
Milling  V.  Becker,  96  Pa.  St.  182  ; 
Morgan  v.  United  States,  14  Ct. 

of  CI.  319. 


*  See  :  Ante,  (*)  footnote,  p.  257. 
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ment  of  the  parties,  or  by  statute,  to  be  in  writing.^  By 
the  New  York  Revised  Statutes  it  is  provided  that 
' '  wherever  there  is  a  tenancy  at  will,  or  by  sufferance, 
created  by  the  tenant's  holding  over  his  term,  or  other- 
wise, the  same  may  be  terminated  by  the  landlord's  giving 
one  month's  notice  in  writing  to  the  tenant,  requiring 
him  to  remove  therefrom.  "^ 

Sec.  1457.  Same— Service  of  notice.— Notice  to  quit, 
whether  given  by  the  landlord  or  by  the  tenant,  must  be 
properly  served.  Where  served  by  the  landlord  it  must 
be  served  on  his  own  tenant,  and  not  upon  a  sub-tenant  of 
his  lessee  ;  ^  if  by  the  tenant,  it  must  be  served  upon  his 
immediate  landlord  and  not  upon  his  assignee.* 

Sec.  1458.  Same— Waiver  of  notice.— The  effect  of  a 
notice  to  quit,  when  served  by  the  landlord,  is  to  termi- 
nate the  tenancy,  unless  such  notice  be  withdrawn,  or 
the  landlord  subsequently  does  some  act  in  which  he 
recognizes  the  tenancy  as  continuing  in  existence  after 
the  time  fixed  in  the  notice  for  its  expiration.^  Thiis  the 
acceptance  of  rent  will  constitute  a  waiver  of  the  notice, 
and  the  tenancy  will  become  re-established  ;  ^  and,  if  the 
landlord  acquiesce  in  the  tenant's  abandonment  of  the 

1  Timmins  v.  Rawlinson,  1  W.  Bl.     '  Hatstat  v.  Packard,   61   Mass.  (7 

533  ;  s.c.  3  Burr.  607.  Gush.)  345  ; 

2  4  N.  Y.  Rev.  St.  (8th  ed.),  p.  3457,        Pleasant  v.  Benson,  14  East  234 ; 

§  7.  s.c.  12  Rev.  Rep.  507. 

See  :  Larned  v.  Hudson,  60  N.  Y.  See  :  Widger  v.  Browning,  2  Car. 

102 ;  &  P.  523  ;  s.c.   13  Eng.   C.  L. 

Burns  v.  Bryant,  31  N.  Y.  453,  711 ; 

454 ;  Doe  v.  Hughes,  7  Mees.  &  W.  189. 

Torrey  v.  Torrey,  14  N.  Y.  480  ;  "  Doe  v.  Milward,  3  Mees.&  W.328. 

Livingston  v.  Tanner,  14  N.   Y.  '  Boynton  «.  Bodwell,  113Mass.531; 

64,  rev'g  13  Barb.  481 ;  Prindle  v.   Anderson,  19  Wend. 

People  V.  Schackno,  48  Barb.  (N.  N.  Y.  891  ; 

Y.)  551 ;  Doe  v.  Palmer,  16  East  53. 

Jackson  ex  d.  Church  v.  Miller,  '  Parson  v.   Goodale,   90  Mass.    (8 

7  Cow.  (N.  Y.)  747  ;  Allen)  203  ; 

Sims  V.  Humphries,  4  Den.   (N.  Kimball  v.  Rowland,  72  Mass.  (6 

Y.)  185,  187  ;  Gray)  224  ; 

Eysaman  v.   Eysaman,  24  Hun  Collins    v.    Canty,    60    Mass.    (6 

(N.  Y.)480;  Cush.)  415 ;         . 

Jackson  v.  WUsey,  9  John.  (N.  Tuttlev.  Bean,  54  Mass.  (13  Met.) 

Y.)  267,  note ;  275  ; 

Seaton  r.   Davis,  1  Thomp.  &  C.  Norris  v.  MorriU,  43  N.  H.  218  ; 

(N.  Y.   91 ;  Prindle  v.   Anderson,  19  Wend. 

Rowan  V.  Lytle,  11  Wend.  (N.  Y.)  (N.  Y.)  391 ; 

616.  Doe  V.  Palmer,  16  East  53. 
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premises  during  the  term,  this  will  operate  as  a  waiver 
of  notice  from  the  lessee  of  his  intention  to  terminate  the 
estate.^  The  question  of  waiver,  however,  is  always  one 
which  depends  upon  the  intention  of  the  parties,  and  all 
acts  are  open  to  explanation.'^ 


2 


'  Vegely  v.  Robinson,  20  Mo.  App.  Doe  v.  Palmer,  16  East  53. 

669  ;  S.C.  2  West.  Rep.  551.  Compare :  Blyth  v.  Dennett,  32  L. 

'  KimboU  v.  Rowland,  72  Mass.  (6  J.  (N.  S.)  79  ;  s.c.  16  Eng.  L.  & 

Gray)  324  ;  Eq.  434 ;  13  C.  B.  178  ;  76  Eng. 

Doe  V.  Batten,  Cowp.  243  ;  C.  L.  178, 
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CHAPTEE  XXIII. 

ESTATES  AT  SUFFERANCE. 

Section     I.  Nature  of  the  estate. 

Section  II.  Incidents  of  the  estate. 

Section  III.  How  estate  created. 

Section  IV.  How  estate  terminated. 

Section  I. — Nature  of  the  Estate. 

Sec.  1459.    Definition. 

Sec.  1460.    Nature  of  the  possession. 

Sec  1461.    Tenure  of  the  estate. 

Section  1459.  Definition.— An  estate  at  sufferance  is 
where  one  comes  into  the  possession  of  land  by  lawful 
title  and  afterwards  wrongfully  holds  over.  ^  This  estate 
is  said  to  have  originated  in  the  desire  of  the  judges, 
when  a  particular  estate  had  determined,  without  the 
knowledge  of  the  person  entitled  in  reversion,  to  prevent 
an  adverse  possession  from  arising.^  Such  tenant  has 
merely  a  naked  possession  and  no  estate  which  he  can 
transfer  or  transmit,  or  which  is  capable  of  enlargement 
by  release  ;  and  he  stands  in  no  privity  to  the  landlord.^ 

Sec.  1460.  Natureof  the  possession. —The  possession  of 
a  tenant  at  sufferance  is  tortious,  although  it  did  not 
originate  in  tort,*  and  he  will  be  held  liable  in  trespass 

'  2  Bl.  Com.  150  ;  Jackson  v.  Parkhurst,  5  John.  (N 

1  Co.  Litt.  (19th  ed.)  57b.  Y.)  128  ; 

See  :  Coomler  v.  Hefner,  86  Ind.  Wilde  v.  Cantillon,  1  John.  (N. 

108.  Y.)  Cas.  123  ; 

2  See  :  Eouse's  Case,  1  Tudor  Lead.  Doe  v.   Hull,  2  Dowl.  &  R.  88  ; 

Cas.  R.  Prop.  9,  note.  s.c.  16  Eng.  C.  L.  69. 

'4  Kent  Com.  (13th  ed.)  117.  ■>  Dorrell  v.  Johnson,  34  Mass.  (17 


See  :  Bacon  u.Brown,9  Conn. 834 
Russell  V.  Fabyan,  34  N.  H.  218 
Smith  V.  Littlefield,  51  N.  Y.  539 


Pick.)  263,  366 ; 
Den  ex  d.  Decker  v.  Adams,  18 
N.  J.  L.  (7  Halst.)  99. 
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for    damages    for    the    premises    while    his    possession 
continues.^ 

Sec.  1461.  Tenure  of  the  estate.— In  an  estate  at  suffer- 
ance the  tenancy  depends  upon  the  laches  of  the  rever- 
sioner, ^  and  without  such  laches  there  cannot  be  a 
tenancy  at  sufferance.  This  being  the  case,  and  as 
laches  cannot  be  imputed  to  the  sovereign  or  the  state,  a 
tenant  holding  over  wrongfully  against  the  government 
is  an  intruder.*  There  is  no  privity  of  estate  between  the 
landlord  and  a  tenant  at  sufferance.* 


Section  II. — Incidents  of  the  Estate. 

Sec.  1462.  Introductory— Rights  and  liabilities  of  tenant. 

Sec.  1463.  Estoppel  of  tenant  to  deny  owner's  title. 

Sec.  1464.  Improvements  by  tenant  at  sufferance. 

Sec  1465.  Notice  to  quit — Service  of. 

Sec.  1466.  Same — Time  to  remove. 

Sec.  1467.  Trespass  and  ejectment  by  tenant. 

Sec  1468.  Liability  in  damages. 


Section  1462.  introductory— BigMs  and  liabilities  of  ten- 
ant.—An  estate  at  sufferance,  unlike  the  other  estates, 
does  not  rest  upon  privity  of  contract,  but  is  created 
by  implication  of  law  for  the  purpose  of  establishing 
between  the  owner  of  premises  and  the  tenant  wrong- 
fully holding  over  the  tenure  existing  between  a  landlord 

'  See  :  Post,  §  1468.  '  Moore  v.  Morrow,  28  Cal.  515. 

Landlord's  possession  and  right  of  re-  ''  Doe  d.  Watt  v.  Morris,  2  Bing.  N. 

entry.— It  is  a  settled  rule  of  C.  189,  196  ;  s.c.  29  Eng.  C.  L. 

law  that  a   landlord  in  such  495 ; 

case  has  the  right  of  possession  Attorney-at-law  v.  Andrew,Hard. 

and  a  right  of  entry,  and  when  25  ; 

he  has  entered  he  has  the  act-  2  Bl.  Com.  150  ; 

ual  possession  and  may  main-  1  Co.  Litt.  (19th  ed.)  57b. 

tain  trespass,  either  against  the  ''  Bennett  v.  Robinson,  27  Mich.  6, 

former    tenant    or  any   other  32 ; 

person.  2  Co.  Litt.  (19th  ed.)  270b. 

Dorrell  v.  Johnson,  34  Mass.  (17  See :  Bacon  v.  Brown,   9  Conn. 

Pick.)  263,  266  ;  334  ; 

Keay  v.  Goodwin,  16  Mass.  1  ;  Russell  v.  Fabyan.  34  N.  H.  218 ; 

Turner  v.  Meymott,  1  Bing.  158  ;  Smith  v.  Littlefield,  51  N.  Y.  539; 

s.c.  8  Eng.  C.  L.  450  ;  7  Moore  Jackson  v.  Parkhurst,  5  John.  (N. 

574  ;  Y.)  128  ; 

Taunton  v.  Costar,  7  Dumf.  &  E.  Wilde  v.  Cantillon,  1  John.  (N. 

(7  T.  R.)  431 ;  s.c.  4  Rev.   Rep.  Y.)  Cas.  123  ; 

481.  Doe  V.  Hull,  3  Dowl.  &  R.  38. 
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and  his  tenant.  This  being  the  case  a  tenant  at  suffer- 
ance has  no  estate  which  he  may  assign,  and  one  to  whom 
he  attempts  to  assign  will  become  a  mere  trespasser  and 
disseisor  without  either  the  rights  or  the  obligations  of  a 
tenant  at  sufferance.^  Neither  can  such  a  tenant  give 
his  holding  the  character  of  an  adverse  possession  so  as 
to  put  in  operation  the  statute  of  limitations,^  without 
notifying  his  landlord  that  he  claims  adversely.^  A  ten- 
ant at  sufferance,  unlike  any  other  tenant,  is  not  entitled 
to  emblements,*  or  notice  to  quit,*  and  neither  is  he  liable, 
at  common  law,  for  rent.^ 

Sec.  1463.  Estoppel  of  tenant  to  deny  owner's  title.— As 
a  consequence  of  the  tenure  existing  between  a  tenant 
at  sufferance  and  the  owner  of  land,  in  an  action  for 
the  recovery  of  possession  brought  by  the  reversioner  the 
tenant  is  estopped  to  deny  the  title  of  his  lessor,  or  to  set 
up  a  superior  title  in  himself  or  another,  subsequently 
acquired  by  purchase,'''  notwithstanding  the  general  rule 


^  Layman  v.   Throp,   11  Ind.   353 ; 
Myerson  v.  Nefif,  5  Ind.  533  ; 
Eeokhow  v.  Sohanok,  43  N.  Y. 

448; 
Thunder  d.  Weaver  v.  Belchei-,  3 

East  451 ; 
Nepeau  v.  Doe,  3  Mees.   &.   W. 

911. 
'  Doe  V.  HuU,  2  Dow.  &  Ey.  38  ; 

s.c.  16  Eng.  C.  L.  69. 
See  :  Gwynn  v.  Jones,  3  Gill  &  J. 

(Md.)  173  ; 
Edwards  v.    Hale,   91    Mass.   (9 

Allen)  464. 
3  The  knowledge   of  disclaimer   must 

be  brought  home  to  the  land- 
lord   to    set    the    statute    to 

running. 
Whaley  v.  Whaley,  1  Spears  (S. 

O.)  L.  335 ;  s.c.   40  Am.   Dec. 

594. 
See  :  Camp  v.  Camp,  5  Conn.  391 ; 

s.c.  18  Am.  Dec.  60  ; 
Lunsf ord  v.  Turner,  5  J.  J.  Marsh. 

(Ky.)  104;   s.c.   30  Am.   Dec. 

348; 
Carpenter  v.  Thompson,  3  N.  H. 

304  ;  s.c.  14  Am.  Dec.  348  ; 
Jackson  v.  Davis,  5  Cow.  (N.  Y.) 

133  ;  s.c.  15  Am.  Deo.  451 : 
Jackson  ex  d.  Russell  v.  Rowland, 

6  Wend.  (N.   Y.)  666  ;  s.c.   33 


Am.  Dec.  557  ; 
Jackson  ex  d.  Williams  v.  Miller, 

6  Wend.  (N.    Y.)  338  ;  s.c.  31 

Am.  Dec.  316 ; 
Rogers  v.  Waller,  4  Hay  w.(Tenn.) 

305  ;  s.c.  9  Am.  Dec.  758  ; 
Duke  V.  Harper,  6  Yerg.   (Tenn.) 

380  ;  s.c.  37  Am.  Deo.  463,  467. 
^Doe    V.   Turner,   7  Mees.    &  W. 

336. 
«  See  :  Post,  §  1465. 
«  Flood  V.  Flood,  83  Mass.  (1  Allen) 

317; 
Livingston  v.   Tanner,  14  N.  Y. 

66,  rev'g  13  Barb.  481 ; 
Rowan  v.  Lytle,  11  Wend.  (N.  Y.) 

617  ; 
Finch's  Case,  3  Leon.  143. 
Compare:  Delano  v.   Montague, 

58  Mass.  (4  Cush.)  43. 
'  Emmons  v.   Scudder,   115  Mass. 

367; 
Edwards    v.    Hale,   91    Mass.   (9 

Allen)  463 ; 
Griffin  v.  Sheffield,  88  Miss.  359  ; 

s.c.  77  Am.  Dec.  645,  646  ; 
Bircher  v.   Parker,   40  Mo.  118, 

148; 
Hunt  V.  Bailey,  39  Mo.  357  ; 
Finney  v.  St.  Louis,  39  Mo.  177  ; 
Russell  V.  Fabyan,  34  N.  H.  318, 

338; 
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that  it  is  competent  for  a  defendant  in  ejectment  to  pro- 
tect himself  in  his  possession  by  showing  an  outstanding 
title  in  another,  upon  the  principle  that  the  plaintiff  in 
ejectment  must  recover  upon  the  strength  of  his  own  title. 
This  rule  is  as  ancient  as  the  action  itself,  and  has  its 
origin  in  the  just  presumption  that  the  party  in  possession 
is  either  the  true  owner  or  holds  under  the  true  owner, 
until  the  contrary  is  made  to  appear.  But  the  exception 
is  almost  as  ancient  as  the  rule,  that  when  the  plaintiff 
in  ejectment  shows  that  both  parties  derive  their  title 
from  the  same  common  source,  and  that  he  has  the 
older  and  better  title  from  that  source,  it  is  not  compe- 
tent for  the  defendant,  after  such  acknowledgment  of  the 
title  of  the  common  source,  to  protect  himself  in  possession 
by  proving  an  outstanding  title  in  a  third  person,  with 
which  he  shows  no  connection.^ 

Sec.  1464.  improvements  by  a  tenant  at  sufEeranee.— A 
tenant  at  sufferance,  like  a  tenant  at  will,  will  not  be 
entitled  to  recover  for  the  value  of  permanent  improve- 
ments made  upon  the  premises,  on  the  general  principle 
that  it  is  folly  for  a  man  to  erect  buildings  of  which  he 
cannot  reap  the  fruits  ;  but  it  seems  that  where  such  a 
tenant  has  made  permanent  improvements  in  good  faith, 
that  the  value  thereof  may  be  offset  against  the  amount 
found  to  be  due  from  him  for  use  and  occupation  of  the 
premises.^ 

Schuyler  v.  Smith,  51  N.  Y.  309  ;  Love  v.  Gates,  4  Dev.  &B.  (N.  C.) 

s.c.  10  Am.  Rep.  609  ;  L.  363  ; 

Whaley  v.  Whaley,  1  Spears  (S.  •  Ives  v.  Sawyer,  4  Dev.  &  B.  (N. 

C.)  L.  235 ;  s.c.   40  Am.   Dec.  C.)  L.  51  ; 

594.  Lucas  v.  Cobbs,  1  Dev.  &  B.  (N. 

I  Griffin  v.  Sheffield,  38  Miss.  359  ;  C.)  L.  328. 

s.c.  77  Am.  Dec.  645,  646.  Thomas  v.  KeUy,  1  Jones  (N.  C.) 

See  :  Smith  v.  Otley,  36  Miss.  391,  L.  375  ; 

298  ;  Johnson  v.  Watts,  1  Jones  (N.  C.) 

Wolfe  V.  Doe  ex  d.   Dowell,   21  L.  328 ; 

Miss.  (13  Smed.  &  M.)  103  ;  s.c.  Copeland  v.  Sauls,  1  Jones  (N.  C.) 

51  Am.  Dec.  147 ;  L.  70 ;                ,,„,,,     ,^^ 

Doe  V.   Pritchard,    19  Miss.    (11  Murphy  v.  Barnett,  3  Murph.  (N. 

Smed.  &  M.)  337,  336  ;  C.)  251  ;              „  ^,  .    „,    „,, 

Paul  V.  Ward,  4  Dev.  (N.  C.)  L.  Coakley  v.  Perry,  3  Ohio  St.  344; 

347  .  Foster  v.  Dugan,  8  Ohio  106  ; 

Burgess  v.  Wilson,  3  Dev.  (N.  C.)  Douglass  v.  Scott,  5  Ohio  195, 197; 

L.  306  :  Murphy  v.  Barnett,  1  Car.   Law 

Norwood  w.  Marrow,  4  Dev.  &  B.  Repos.  105. 

(N.  C.)  L.  443 ;  '  Dean  v.  Feely,  69  Ga.  804. 
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Sec.  1465.  Wotiee  to  quit— Service  of.— At  common  law  a 
tenant  at  sufferance  is  not  entitled  either  to  demand  of 
possession  ^  or  notice  to  quit,^  but  the  owner  or  reversioner 
may  at  once  enter  upon  the  premises  even  in  those  cases 
where  the  tenant  at  sufferance  has  attorned  to  or  taken 
a  lease  from  a  stranger  ;^  but  before  the  owner  can 
bring  trespass  or  ejectment  against  a  tenant  at  suffer- 
ance he  must  make  an  entry  and  put  an  end  to  the 
estate  ;*  and  after  having  actually  regained  his  posses- 
sion, he  may  then  have  trespass  against  the  tenant  for 
the  adverse  holding.^  To  constitute  a  sufficient  entry  it 
is  not  necessary  that  the  owner  or  reversioner  obtain  a 
peaceable  and  exclusive  possession  ;  it  will  be  sufficient  if 
the  party  having  the  right  enters,  either  declaring  his 
purpose  to  be  to  regain  possession,  or  doing  acts  of  owner- 
ship expressive  of  his  intent  to  hold  as  owner.  In  the 
case  of  Butcher  v.  Butcher,®  it  was  held  by  Lord 
Tenderden  that  it  is  not  necessary  that  the  party  enter- 
ing should  declare  that  he  enters  to  take  possession, 


'  Howard  v.  Carpenter,  33  Md.  10. 
'  Hauxhurst  v.  Lobree,  38  Cal.  563  ; 
Moore  v.  Morrow,  28  Cal.  551 ; 
Barlow  v.  BeU,  4  Bibb  (Ky.)  106  ; 
Reed  v.  Reed,  48  Me.  388  ; 
Howard  v.  Carpenter,  23  Md.  10, 

35;  • 
Evans  v.  Read,  71  Mass.  5  (Gray) 

308  ; 
Kellv  V.  Waite,  53  Mass.  (12  Met.) 

300; 
Benedict  v.  Morse,  51  Mass.  (10 

Met )  223  • 
Hollis  V.  Pool,  44  Mass.  (3  Met.) 

350; 
Kinsley    v.  Ames,    43  Mass.    (3 

Met.)  29  ; 
Kunzie  v.  Wixom,  39  Mich.  384 ; 
Bennett  v.  Robinson,  37  Mich.  321; 
Allen  V.  Carpenter,  15  Mich.  25, 

42; 
Young  V.  Smith,  38  Mo.  65  ;  s.c. 

75  Am.  Dec.  109 ; 
State  V.  Moore,  41  N.  J.  L.   (12 

Vr.)  515  ; 
Den  V.  Wade,  30  N.  J.  L.  (1  Spen.) 

391: 
Russell  V.  Fabyan,  34  N.  H.  318 
Smith  V.  Littlefield,  51  N.  Y.  643 
Livingston  v.  Tanner,  14  N.  Y.  64 
Jackson    ex    d.     Anderson     v. 


McLeod,  13  John.  (N.  Y.)  183, 

187; 
Jackson  v.  Parkhurst,   5  John. 

(N.  Y.)  128  ; 
Rowan  v.  Lytle,  11  Wend.  (N.  Y.) 

616; 
Mason  v.  Denison,  11  Wend.  (N. 

Y.)  613 ; 
Rich  V.  Keyser,  54  Pa.  St.  86  ; 
Stedman  v.  Gassett,  18  Vt.  346  ; 
Harrison  v.  Middleton,  11  Gratt. 

(Va.)  537  ; 
Emerick  v.   Taverner,   9   Gratt. 

(Va.)  230  ;  s.c.  58  Am.  Dec.  317; 
Doe  d.  Roby  v.  Maisey,  8  Barn.  & 

C.  167  ;  s.c.  15  Eng.  C.  L.  377. 
'  Russell  V.  Fabyan,  34  N.  H.  318. 
*  Rising  V.  Stannard,  17  Mass.  383  ; 
Keay  v.  Goodwin,  16  Mass.  1  ; 
Jackson  v.   Parkliurst,   5  John. 

(N.  Y.)  138. 
See  :  Livingston  v.  Tanner,  14  N. 

Y.  60. 
'^  Dorrell  v.  Johnson,  34  Mass.  (17 

Pick.)  366 ; 
Pearce  v.  Ferris,  10  N.  Y.  380  ; 
Hey  V.  Moorehouse,  6  Bing.  N. 

C.  52  ;  s.c.  8  Scott  156. 
7  Barn.  &  C.  399 ;  s.c.  14  Eng.  C. 

L.  183. 
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that  it  is  sufficient  if  he  does    any  act  to  show  his 
intention.^ 

The  matter  of  service  of  notice  to  quit  on  a  tenant  at 
sufferance  is  now  a  matter  of  statutory  regulation  in 
many  of  the  states.  Thus  in  California  a  formal  demand 
in  lieu  of  entry  is  sufficient  ;  ^  while  in  Michigan  and 
other  states  the  statute  requires  three  months'  notice  to 
quit.^ 

Sec.  1466.  Same— Time  to  remove.— While  the  general 
rule  of  law  is  that  a  tenant  at  sufferance  is  not  entitled 
to  notice  to  quit,  yet  many  of  the  cases  hold  that  he  is 
entitled  to  a  reasonable  time  in  which  to  leave  the  prem- 
ises.* What  is  a  reasonable  time  will  be  governed  by  the 
circumstances  in  each  particular  case.  It  has  been  said 
that  forty-eight  hours  is  sufficient  time  to  allow  a  tenant 
at  sufferance  to  remove  from  the  lower  story  of  a 
house.  ^ 

Sec.  1467.  Trespass  and  ejectment  by  tenant.— While  a 
tenant  at  sufferance  remains  in  possession  he  may  main- 
tain trespass  against  a  wrong-doer  ;  ^  but  it  is  settled  that 

'  See  :  Dorrell  v.  Johnson,  34  Mass.  Jur.  300  ; 

(17  Pick.')  363,  266.  Harvey  v.   Bridges,  14  Mees.   & 

The  owner  may  enter  and  dispossess  W.  437,  442  ;  s.c.  3  D.  &  L.  55  ; 

the    tenant    by  force,    reap   the  14  L.  J.  Ex.  372. 

crops,  and  thus  determine  the  "  TJridias  v.  Morrell,  25  Cal.  31. 

tenancy,  in  which   case  he  is  '  Benfey  v.  Congdon,  40  Mich.  383, 

not  liable  in  an  action  to  the  386 ; 

tenant     at     sufferance,     even  Allen  v.  Carpenter,  15  Mich.  25. 

though  he  might  thereby  sub-  ■»  See  :  Moore  v.  Boyd,  24  Me.  343  ; 

ject  himself  to  indictment  for  Antonii;.  Belknap,  102  Mass.  193; 

breach  of  the  peace.  Pratt    v.    Farrar,   93    Mass.    (10 

Clapp  V.  Paine,  18  Me.  264  ;  Allen)  519. 

Edwards    v.   Hale,   91    Mass.   (9  « Pratt    v.    Farrar,    93    Mass.    (10 

AUen)  463  ;  AUen)  519. 

Sterling  v.   Warden,   51    N.   H.  «  Graham  v.  Peat,  1  East  224  ;  s.c. 

217;  s.c.  13  Am.  Rep.  80,95,96  ;  6  Rev.  Rep.  268. 

Hyatt  V.  Wood.  4  John.  (N.  Y.)  See  :  Corporation  of  Hastmgs  v. 

150  ;  s.c.  4  Am.  Dec.  258  ;  Ivall,  L.  R.  19  Ex.  558,  585. 

Blashford  v.  Duncan,  3  Serg.   &  It  is  not  entirely  settled  that  a  ten- 

R.  (Pa.)  480  ;  ant  at  sufferance  can  maintain 

Johnson  V.  Hannahan,  Strob.  (S.  trespass  even  while  remaining 

C)L  313;  in  possession.   In5ComynDig., 

Beecher  v.  Parmele,  9  Vt.  352 ;  tit.   Trespass,    B.   1,  it  is  said 

s  c.  31  Am.  Dec.  633  ;  that  he  may  agamst  a  stranger, 

Pollen  V.  Brewer,  7  C.  B.   N.  S.  citing    Roll.  Abr.   551,    p.   43, 

371  •  s  c.  6  Jur.  N.  S.  509  ;  but  this  latter  book  lays  down 

Newton  v.  Harland.  1  Man.  &  G.  the  position  with    "  contra  9 

644  ;  s.c.  1  Scott  N.   R.  473  ;  2  H.  VI.  43,  b.  Admit. ' 
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such  a  tenant  cannot  maintain  an  action  in  ejectment 
against  a  wrong-doer  who  has  evicted  him.^ 

Sec.  1468.  Liability  and  damages.— The  possession  of  a 
tenant  at  sufferance  being  tortious  he  is  not  liable  for 
rent,  although  he  is  liable  for  the  fair  value  of  the  prem- 
ises in  an  action  for  use  and  occupation  ;  ^  and  he  will  also 
be  held  liable  in  trespass  for  damages  to  the  premises 
while  his  possession  continues.  Thus  in  Russell  v. 
Fabyan,^  a  tenant  at  sufferance  was  held  liable  for  dam- 
ages caused  by  a  fire  built  by  him  upon  the  premises, 
which  accidentally  spread  and  caused  destruction. 

Section  III.— How  Estate  Created. 

Sec.  1469.  By  act  of  law. 

Sec.  1470.  By  act  of  the  parties. 

Sec.  1471.  By  lawful  entry. 

Sec.  1472.  Who  are  tenants  at  sufferance. 

Section  1469.  By  act  of  law.— An  estate  at  sufferance 
usually  exists  by  act  of  the  law  and  not  by  act  of  the 
parties,  consequently  where  there  is  an  agreement  be- 
tween the  landlord  and  the  tenant  as  to  the  occupancy,  an 
estate  at  sufferance  cannot  exist.*  Thus  where  there  is 
a  joint  occupancy  of  land  by  the  owner  and  another  by 
agreement,  such  other  is  not  a  tenant  at  sufferance ;  ^ 
but  where  two  persons  agree  to  buy  land  and  build  a 
house  thereon,  and  a  conveyance  is  made  to  one  of  them, 
and  the  latter  boards  with  the  other,  in  the  house 
which  is  built,  who  pays  no  rent  and  occupies  under  no 
written  agreement,  a  deed  by  the  one  in  whose  name  the 
legal'  title  stands  passes  a  good  title,  and  the  other  be- 
comes a  tenant  at  sufferance  of  the  purchaser.® 

'  Doe  d.  Crisp  v.  Barber,  3  Durnf.  -  Emmons   v.   Scudder,   115  Mass. 

&  E.  (2  T.  R.)  749  ;  s.c.  1  Rev.  367,  371. 

Rep.  611.  See  :  Merrill  v.  BuUock,  105  Mass. 

See  :  Hodson  v.  Sharpe,  10  East  486. 

350,  352  ;  s.c.  10  Rev.  Rep.  324,  ^  34  n.  H.  214,  218. 

326  ;  ^  Johnson  v.  Carter,  16  Mass.  448. 

Frogmorton  d.  Fleming  v.  Scott,  '  Rising  v.  Stannard,  17  Mass.  283  ; 

2  East  467  ;   s.c.   6  Rev.   Rep.  Keay  v.  Goodwin,  16  Mass.  1. 

477  ;  «  Winter  v.   Stevens,   91    Mass.   (9 

Graham  v.  Peat,  1  East  344 ;  s.c.  Allen)  526. 

6  Rev.  Rep.  268. 
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Sec.  14Y0.  By  act  of  the  parties.— While  it  is  true  that 
an  estate  at  sufferance  is  usually  an  act  of  the  law,  and 
nothing  done  by  the  tenant  himself  can  change  the 
character  of  his  tenancy  or  convert  it  into  anything  else/ 
yet  any  act  of  the  landlord  which  manifests  an  assent  to 
the  tenant's  occupancy,  such  as  the  receipt  of  rent,  may 
change  an  estate  at  sufferance  into  an  estate  at  will  or 
from  year  to  year.^  Some  affirmative  act  on  the  part  of 
the  landlord  is  required  to  change  an  estate  at  sufferance 
into  an  estate  at  will,  or  from  year  to  year  ;  mere  delay 
beyond  a  reasonable  time  for  taking  possession  of  the 
land  will  not  change  the  character  of  the  estate.^ 

Sec.  14Y1.  By  la-wful  entry.— To  raise  an  estate  at  suf- 
ferance the  original  entry  of  the  tenant  must  have  been 
lawfully  made  with  the  consent  of  the  owner,  or  of  some 
one  in  privity  with  his  title  ;  *  consequently  where  one 
enters  as  the  assignee  of  one  who  has  no  power  to  assign, 
as  a  tenant  at  will,  he  does  not  become  a  tenant  at  suffer- 
ance, but  a  trespasser  and  disseisor.^  The  same  is  true 
where  one  enters  as  the  heir  of  one  who  had  no  descend- 
ible estate.® 

Sec.  1472.  Who  are  tenants  at  sufferance.— Any  one  going 
into  possession  by  act  of  the  law,  or  a  tenant  in  possession 
without  agreement,  after  a  particular  estate  ended,  be- 
comes a  tenant  at  sufferance.''    Thus  if  a  guardian  should 

'  Russell  V.  Fabyan,  34  N.  H.  318  ;  one  who  holds  over  as  a  tenant 

Den  ex  d.  Decker  v.  Adams,  12  at  will,  which  is  stated  in  Con- 

N.  J.  L.  (7  Halst.)  79,  99.  way  v.    Starkweather,  1  Den. 

«  Cunningham   v.    Holton,  55  Me.  (N.  Y.)  113,  is  contrary  to  the 

33  ;  decision  in  Delano  v.  Montague, 

Emmons  v.   Scudder,   115  Mass.  58  Mass.  (4  Cush.)  43,  and  we 

367  ;  do  not  find  it  well  sustained  by 

Russell  V.  Fabyan,  34  N.  H.  218  ;  any  authority.     In  order  that  a 

Den  ex  d.  Decker  v.  Adams,  12  new  estate  at  will  shall  exist, 

N.  J.  L.  (7  Halst.)  99.  there  must  be  a  new  contract, 

'Edwards    v.    Hale,   91    Mass.   (9  either    express     or     inferable 

Allen)  463  ;  from  the  dealings  of  the  par- 
Den  ex  d.  Decker  v.  Adams,  13  ties." 

N.  J.  L.  (7  Halst.)  99.  '  Cook  v.  Norton,  48  111.  20. 

lessor's  election  to  treat  tenant  hold-  '  Cunningham  v.    Holton,  55  Me. 

ing  over    as    tenant. — It  is  said  33  ; 

in  the  case  of  Edwards  iJ.  Hale,  Reckhow  v.  Schanck,  43  N.  Y. 

91  Mass.  (9  Allen)  462,  464,  that  448. 

"the  doctrine  that  the  lessor  «  Doe  v.  Perkins,  3  Maule  &  S,  271. 

may  at    his  election  consider  '  Hauxhurst  v.  Lobree,  38  Cal.  583; 
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hold  over  after  the  coming  of  age  of  his  ward  he  will 
become  a  tenant  at  sufferance  ;  ^  a  husband  seized  in 
right  of  his  wife,  holding  over  after  her  death,  becomes  a 
tenant  at  sufferance  ;  ^  so  also  is  a  mortgagor  retaining 
possession  of  the  mortgaged  premises  without  a  stipula- 
tion in  the  mortgage  to  that  effect,^  or  remaining  in  pos- 
session after  condition  broken,*  or  remaining  in  posses- 
sion of  the  mortgaged  premises  after  a  sale  on  fore- 
closure,^ or  by  the  mortgagee  or  his  assignee  pursuant 
to  a  power  of  sale  in  the  mortgage  ;  ®  a  tenant  in  pos- 
session at  the  suggestion  of  an  agent  without  author- 
ity,'' or  under  a  lease  for  a  definite  time  given  by  a  per- 
son who  does  not  own  the  fee,  but  who  assumes  without 
authority  to  act  for  the  owner  thereof ;  ^  a  tenant  holding 
over  after  the  expiration  of  his  term  ;  ^  a  tenant  retain- 
ing possession  after  the  expiration  of  the  grantor's  estate, 
where  the  conveyance  was  of  a  larger  estate  than  could 
legally  be  given  ;  ^°  a  tenant  holding  under  a  person 
having  a  limited  power  of  leasing,  who  holds  over  after 
the  power  has  expired  ;  ^^  a  tenant  at  will  holding  over 
after  the  determination  of  the  will,^  as  where  he  contin- 
ues in  possession  after  the  death  of  the  lessor,  ^^  or  after 
the  lessor  has  aliened  his  estate,  i*  or  has  leased  the  prem- 


Livingston   v.  Tanner,  13   Barb.  '  Kinsley  v.    Ames,    43    Mass.    (2 

(N.  Y.)484;  Met.)  39. 

Simpkin  v.  Ashurst,  4  Tyrw.  781.  '  Jackson  ex  d.  Cortlandt  v.  Park- 

'  Livingston  v.    Tanner,  13    Barb.  hurst,  5  John.  (N.  Y.)  138. 

(N.  Y.)  484 ;      •  «  Howard  v.  Carpenter,  33  Md.  10. 

1  Co.  Litt.  (19th  ed.  57b.  «  Knowles  v.  Hull,  99  Mass.  562. 

'  Livingston   v.    Tanner,   13  Barb.  '«  Griffin  v.  Sheffield,  38  Miss.  359  ; 

(N.  Y.)  484  ;  s.c.  77  Am.  Dec.  646. 

1  Co.  Litt.  (19th  ed.)  57b.  "  Antoni  v.  Belnap,  102  Mass.  198. 

»  Lackey  v.  Holbrook,  53  Mass.  (11  '■'  Hollis  v.  Pool,  44  Mass.  (3  Met.) 

Met.)  458.  350. 

*  Steadman  v.  Gasset,  18  Vt.  346.  i'  Flood     v.    Flood,    83     Mass.    (1 

*  Allen  V.  Carpenter,  15  Mich.  35  ;  Allen)  217  ; 

Kinsley  v.    Ames,  43    Mass.    (3  Benedict  v.  Morse,  51  Mass.  (10 

Met.)  39  ;  Met.)  323  ; 

Den   V.   Wade,   30  N.   J.   L.    (1  1  Co.  Litt.  (19th  ed.)  57b. 

Spen.)  291.  '■■  Esty  v.  Baker.  50  Me.  325  ;  s.c. 

In    Massacliusetta    it    seems    that  79  Am.  Dec.  616 ; 

before   a  mortgagor  retaining  Winter  v.   Stevens,  91   Mass.  (9 

possession  after   a  foreclosure  Allen)  536  ; 

can  be  regarded  as  a  tenant  at  Curtis    v.    Galvin,   83    Mass.   (1 

sufferance    he    must    receive  Allen)  215 ; 

notice  to  quit.  Benedict  v.  Morse,  51  Mass.  (10 

Miner    v.    Stevens,    55  Mass.   (1  Met.)  233. 

Cush.)  483. 
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ises  to  a  third  person  ;  ^  a  tenant  pur  autre  vie  who  con- 
tinues in  possession  after  the  death  of  the  cestui  que 
vie ;  ^  a  tenant  for  hf e  holding  over  after  the  death  of 
his  landlord,^  or  where  he  has  the  estate  subject  to  a 
condition  and  holds  over  after  the  breach  of  the  condi- 
tion ;  *  a  tenant  for  years  holding  over  after  the  expira- 
tion of  his  term/  or  after  the  sale  of  the  reversion  upon 
an  execution  issued  under  a  judgment  which  is  prior  to 
the  date  of  the  lease  ;  ^  a  sub-tenant  holding  over  after 
determination  of  the  lease  of  the  tenant  ; "'  a  vendor 
holding  possession  of  the  premises  after  they  should  have 
been  delivered  up,  according  to  the  terms  of  his  contract.^ 
A  widow  of  a  tenant  for  life  who  holds  over  after  the 
death  of  her  husband  becomes  a  tenant  at  sufferance  ;  * 
and  where  the  wife  of  a  tenant  for  years  holds  over  after 
the  expiration  of  the  term,  her  possession  being  his,  he 
will  be  regarded  as  a  tenant  at  sufferance,  even  though 
at  the  time  of  making  the  lease  there  was  an  understand- 
ing that  the  wife  should  occupy  the  premises  for  her  sep- 
arate business.^"  And  where  a  person  takes  possession 
of  land  held  by  trustees,  under  a  mere  written  order  from 
the  cestui  que  trust,  who  is  authorized  to  lease  the  same, 
with  the  understanding  that  he  is  to  receive  a  lease  for  a 
term  of  years,  but  he  pays  no  rent,  and  the  cestui  que 
trust  dies  without  executing  a  lease,  he  is  only  a  tenant 
at  sufferance  as  against  the  trustee  ;  and  ejectment  may 
be  maintained  against  him  without  notice  or  demand." 

'  Pratt    V.     Farrar,   93    Mass.    (10  Jackson   v.    McLeod,   13   John. 

Allen)  519.  (N.  Y.)  183  ; 

2  1  Co.  Litt.  (19th  ed.)  57b.  Jackson  ex  d.  Van  Cortlandt  v. 

See  :    Livingston  v.   Tanner,   12  Parkliurst,  5  John.  (N.  Y.)  138 ; 

Barb  (N  Y.)  484  :  Emerick    v.   Tavemer,   9  Gratt. 

Rowan  v.  Lytle,  11  "Wend.  (N.  Y.)  (Va.)  320  ;  s.c.  58  Am.Dec.317. 

617  •  «  KeUam  v.  Janson,  17  Pa.  St.  467, 

Allen  'v.  Hill,  Cro.  Eliz.  238.  469  ; 

'  Pao-e    V     Wight,    96    Mass.    (14  Mozart  Building  Association  v. 

Allen)  183.  Frisdjen,  5  W.  N.  C.  318. 

*  Allen  V.  Hill,  Cro.  Eliz.  338  ;  '  Evans  v.  Reed,  71  Mass.  (5  Gray) 

1  Co.  Litt.  (19th  ed.)  57b.  308. 

'  Steams  v.  Sampson,  59  Me.   568  ;  « Bennett  v.  Robmson,  27  Mich.  36  ; 

s.c.  8  Rev.  Rep.  443  ;  Wood  v.  Hyatt,  4  John.  (N.  Y.) 

Reed  v.  Reed,  48  Me.  388 ;  313  ;  s.c.  4  Id.  150. 

Edvrards  v.    Hale,   91    Mass.   (9  » Bannon  v.  Brandon,   34  Pa.   St. 

Allen)  463  •  263  ;  s.c.  75  Am.  Dec.  655. 

HoUis  V.  Pool,  44  Mass.  (3  Met.)  >°  Knowles  v.  Hull,  99  Mass  568 

350 .  "  Howard    v.   Carpenter,   32    Md. 

Russell  V.  Fabyan,  34  N.  H.  318  ;  10. 
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Section  IV.— How  Estate  Terminated. 

Sec.  1473.     Introductory. 
Sec.  1474.     Modes  of  entry. 

Section  14T3.  introductory.— An  estate  at  sufferance,  un- 
like other  estates,  is  determinable  without  notice  to  quit,^ 
because  the  premises  are  wrongfully  withheld  from  the 
owner.  Although  the  possession  of  a  tenant  at  suffer- 
ance is  tortious,  yet  the  landowner  cannot  treat  him  as  a 
trespasser  until  after  entry  made.^ 

Sec.  1474.  Modes  of  entry.— Eegarding  the  mode  or 
manner  in  which  a  person  entitled  to  the  possession  shall 
make  entry  and  evict  the  tenant  at  sufferance,  there  is  a 
diversity  of  opinion  in  the  decided  cases  ;  but  the  weight 
of  authority  is  to  the  effect  that  the  person  having  a 
right  to  possession  may  make  an  entry  and  eject  the 
tenant,  using  such  force  as  is  necessary  to  effect  his  pur- 
pose, and  the  tenant  at  sufferance  will  be  without  remedy, 
even  though  he  suffers  personal  injuries  therefrom,  un- 
less the  force  used  was  greater  than  what  was  necessary 
to  effect  his  expulsion.^    But  the  landlord  cannot,  by  his 

1  See  :  Ante,  §  1465.  Meader  v.  Stone,  48  Mass.  (7  Met.) 

'  Curl  V.  Lowell,  36  Mass.  (19  Pick.)  147  ; 

37  ;  Sampson  v.  Henry,  30  Mass.  (13 

Rising  V.  Stannard,  17  Mass.  282  ;  Pick.)  36  ; 

Butcher  v.  Butcher,  7  Barn.  &  C.  Fuhr  v.  Dean,  26  Mo.  116  ;  s.c. 

399  ;  s.c.  14  Eng.  C.  L.  183  ;  69  Am.  Dec.  484  ; 

Newton  v.  Harland,  1  Man.  &  G.  Krevet  v.  Meyer,  24  Mo.  107  ; 

644  ;  s.c.  1  Scott   N.  R.  473  ;  2  Sterling  v.  Warden,  .51  N.  H.  217, 

Jur.  350  ;  238  :  s.c.  13  Am.  Rep.  80  ; 

2  Bl.  Com.  150 ;  Todd  v.  Jackson,  26  N.  J.  L.  (3 

1  Co.  Litt.  (19th  ed.)  57b.  Dutch.)  535  ; 

'Tribble  v.  Frame,  7  J.  J.  Marsh.  ■Wood'U.Phillips,43N.Y.153, 158  ; 

(Ky.)  599,    617;    s.c.   23  Am.  Livingston  i;.  Tanner,  14 N.  Y.  64 ; 

Dec.  439  ;  People  v.  Field,  53  Barb.  (N.  Y.) 

Stearns  v.  Sampson,  59  Me.  568 ;  188  ;  s.c.  1  Lans.  342  ; 

s.c.  8  Rev.  Rep.  442  ;  Jackson  ex  d.  Seelye  v.  Morse,  16 

Moore  v.  Boyd,  34  Me.  342  ;  John.  (N.  Y.)  197  ; 

ChurchiU  v.  Hulbert,  110  Mass.  Ives  v.  Ives,  13  John.  (N.  Y.)  235  ; 

43  ;  s.c.  15  Am.  Rep.  578  ;  Hyatt  v.Wood,  4  John.  (N.Y.)150; 
Clark  V.  KeUiher,  107  Mass.  406  ;  Wilde  v.  Cantillon,  1  John.  Cas. 
Hilbourn  v.  Fogg,  99  Mass.  11 ;  (N.  Y.)  123  ; 
Winter  v.   Stevens,   91  Mass.   (9  Jackson  ex  d.  Stansbury  v.  Far- 
Allen)  526  ;  mer,  9  Wend.  (N.  Y.)  301  ; 
Moore  v.  Mason,  83  Mass.  (1  Allen)  Estes  v.  Keedsey,  8  Wend.  (N.  Y.) 

406;  555,560; 
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right  of  entry,  justify  an  assault  and  battery,  or  any 
undue  violence  to  the  person  of  the  tenant  or  his  servants  ; 
and  if  he  is  guilty  of  any  of  these  overt  acts  he  will  be 
liable  therefor  in  trespass,  ^  because  the  common-law 
principle  that  a  man  has  the  right  to  re-possess  himself 
of  his  land  will  not  justify  him  in  a  breach  of  the  peace. 
In  most  of  the  states  of  the  Union  are  found  statutes 
of  forcible  entry  and  detainer,  based  upon  early  English 
statutes.^  Under  these  statutes  the  landlord  is  not  per- 
mitted to  use  force  to  effect  his  entry,  and  if  he  does  he 
will  be  liable  to  the  tenant  in  an  action  of  trespass  quare 
clausum  fregit.^ 


Zell  V.  Reame,  31  Pa.  St.  304  ; 
KeUam  v.  Janson,  17  Pa.  St.  469  ; 
Commonwealth    v.    Kensey,     3 

Pars.   (Pa.)  401 ;    s.c.  8  Clark 

(Pa.)  233  ; 
Adams  v.  Adams,  7  Phila.  (Pa.) 

160; 
Overdeer  ■;;.  Lewis,  1  Watts  &  S. 

Pa.  90  ■ 
Walton  V.  FiU,  1  Dev.  &  B.  (N. 

C.)  507  ; 
Muldrow  V.  Jones,  1  Rice  (S.  C.) 

L.  64 ; 
Johnson  v.  Hannahan,  1  Strobh. 

(8.  C.)  L.  318  ; 
Davis  V.  Burrell,  10  C.  B.  (1  J. 

Scott)  831  ;  s.c.  70  Eng.  C.  L. 


831; 
Harvey  v.  Brydges,  13  Mees.  & 

W.  437. 
>  Wilder  v.  House,  48  III.  280  ; 
Mason  v.  Holt,  88  Mass.  (1  AUen) 

45; 
Sampson  v.  Henry,  80  Mass.  (13 

Pick.)  36  ; 
Adams  v.  Adams,  7  Phila.  (Pa.) 

160. 
«  Stats.  Rich.  II.,  c.  8  ;  8  Hen.  VI. 
3  Reeder  v.  Purdy,  41  lU.  279  ; 
Fuhr  V.  Dean,  26  Mo.  116  ;   s.c. 

69  Am.  Dec.  484 ; 
Krevet  v.  Meyer,  24  Mo.  107  ; 
Dustin  V.  Cowdry,  33  Vt.  631. 


Section 

I. 

Section 

II. 

Section 

III. 

Section 

IV. 

Section 

V. 

Section 

VI. 

Section 

VII. 

Section  VIII. 

Sec. 

Sect 
1475. 

Sec. 

1476. 

Sec. 

1477. 

Sec. 

1478. 

Sec. 

1479. 

CHAPTEE  XXIV. 

ESTATES  BY  MARRIAGE. 

Husband's  estate  in  wife's  realty. 
Husband's  estate  yitre  uxoris. 
Homestead  exemption — Introductory. 
Homestead  exemption — Who  entitled  to. 
Homestead  exemption — Property  subject  to. 
Homestead  exemption — How  acquired. 
Homestead  exemption — Termination. 
Homestead  exemption — Construction  and  procedure. 

Section  I. — Husband's  Estate  m  Wife's  Realty. 

Introductory. 

Estate  during  coverture — EflEect  of  death  or  divorce. 

Estate  in  wife's  estates  of  inheritance. 

Estate  in  wife's  life  estate. 

Estate  in  wife's  dower  estate. 

Section  1475.  introductory.— Estates  by  marriage  are 
all  those  interests  in  real  property  which  arise  or  grow 
out  of  the  marriage  relation,  and  include,  properly  :  (1) 
the  estate  of  the  husband  in  the  wife's  realty  during 
coverture, — or  his  estate  Jure  uxoris  ;  ^  (2)  the  estate  of 
the  husband  in  the  wife's  realty  after  her  death, — or 
curtesy  ;  ^  (3)  the  interest  of  the  wife  in  the  real  estate 
of  the  husband  after  his  death, — or  dower  ;  ^  and  (4)  the 
estate  which  the  husband  and  wife  hold  free  from  debts 
during  coverture, — that  is,  the  homestead  estate.* 
The  estate  which  a  husband  has  in  his  wife's  realty  is 
controlled  by  the  fact  whether  it  is  held  by  her  as  at 
common  law  under  a  settlement,  or  by  virtue  of  a 
statute. 

1  See  :  Post,  §S  1480-1497.  "  Dower  Estate." 

''See:    Ante,  lik.   HI.,    c.    XVII.,    *  See ;   Post,  this  chapter,  sections 
"  Estate  by  Curtesy."  III.-VIII.,     "  Homestead    Ex- 

3  See  :  Ante,   bk.   III.,   c.  XVIII.,  emption." 
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Sec.  1476.  Estate  during  coverture— Effect  of  death  or 
divorce.— At  common  law  the  husband  held  in  right 
of  his  wife  all  her  lands  in  possession  ;  ^  but  under  the 
statutes,  in  ascertaining  the  nature  of  the  estate  which 
a  husband  has  in  his  wife's  realty,  it  is  important  to 
ascertain  whether  coverture  exists,  or  whether  the 
marriage  relation  has  been  dissolved  by  death, ^  or  by 
a  divorce  a  vinculo  matrimonii,  which  also  destroys  the 
relation  of  man  and  wife.^  On  a  divorce  a  vinculo, 
for  the  adultery  of  the  husband,  the  wife  will  be  entitled 
to  dower,  if  she  survives  him.*  The  interest  of  the 
husband  in  the  wife's  separate  estate  during  coverture, 
and  the  interest  he  has  after  the  dissolution  of  the 
marriage,  are  so  interwoven  that  it  is  impossible  to 
thoroughly  comprehend  them  without  at  the  same  time 
considering  the  rights,  common  liabilities,  and  estates 
of  husband  and  wife,  which  does  not  properly  fall 
within  the  scope  of  the  present  chapter,  but  which  have 
been  heretofore  discussed  in  part  in  the  chapters  oh 
curtesy^  and  dower.^ 

Sec.  14Y7.  Estate  in  wife's  estate  of  inheritance.— At 
common  law  the  interest  of  the  husband  in  the  real 
estate  of  his  wife,  that  is,  in  any  lands  or  tenements 
wherein  sho  has  an  estate  of  freehold,  whether  of  in- 
heritance or  for  life,  is  a  freehold  interest  jointly  with 
her,^  with  absolute  title  to  the  rents  and  profits  during 
coverture.^    The  estate  itself  remains  entire  to  the  wife, 

'  Bozarth  v.  Largent,  138  111.  95 ;  (N.  Y.)  193 ; 

s.c.  21  N.  E.  Rep.  330.  Rice  v.  Lumley,  10  Ohio  St.  596  ; 

'The  death  of  the  husband  or  wife  ab-  Miltimore  v.   Miltimore,  40  Pa. 

solutely  destroys  the  marriage  St.  1.51. 

status.  As  to  divorce  for  husband's    f^ult, 

Barber  v.  Root,  10  Mass.  360  ;  see  :  Ante.  %  818. 

Hull  V.  Hull,  3  Strob.  (S.  C.)  Eq.  »  See  :  Ante,  gg  705-888. 

174,  178  ;  *  See  :  Ante,  %%  889-1107. 

Miltimore  v.  Miltimore,  40  Pa.  St.  '  Bozarth  v.  Largent,  138  111.  95  ; 

150,  151,  156.  s.c.  31  N.  E.  Rep.  230  : 

»  Clarlse  v.  Lott,  11  111.  105,  114  ;  Haralson  v.  Bridges,  14  111.  37  ;  . 

McCraney  v.  MoCraney,  5  Iowa  Clapp  v.  Inhabitants  of  Stough- 

233,  338  ;  ton,  37  Mass.  (10  Pick.)  463  ; 

People  V.  Hovey,  5  Barb.  (N.  Y.)  Barber  v.  Root,  10  Mass.  260,  263  ; 

117  iig  Decker  v.  Livingston,  15  John. 

See  :  Vfe,  §§  814,  1077.  (N.  Y.J  479. 

<  Forrest  w.  Forrest,  6  Duer  (N.  Y.)  Bozarth  v.  Largent,  128  111.  95,- 

103,  aff'd  25  N.  Y.  501.  s.c.  21  N.  E.  Rep.  330 ; 

Compare :  Wait  v.  Wait,  4  Barb.  Haralson  v.  Bridges,  14  111.  371 ; 
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or  to  her  heirs,  upon  the  dissolution  of  the  marriage,^ 
and  if  the  husband  survive  his  wife,  he  may  have  a  life 
estate  therein,  called  his  estate  by  the  curtesy,  which 
estate,  we  have  already  seen,^  is  a  continuance  of  the 
wife's  possession  of  the  property.^ 

Sec.  1478.  Estate  in  wife's  life  estate.— At  Common  law 
a  husband  has  practically  the  same  estate  during  cov- 
erture in  his  wife's  life  estates  that  he  has  in  her  estates 
of  inheritance.*  Where  the  estate  is  for  the  life  of  the 
wife,  he  will  be  simply  entitled  to  the  possession  and 
proceeds  thereof  during  her  life ;  ^  and  if  the  estate  is 
for  the  life  of  some  one  else,  he  will  take  as  special 
occupant  during  the  life  of  such  other  person,  and  after 
the  estate  is  terminated  by  the  death  of  such  other 
person,  the  land  goes  to  the  person  entitled  in  reversion 
or  remainder,  and  the  husband  has  no  more  concern 
with  or  interest  in  it.®  In  neither  of  these  cases  is  the 
husband  entitled  to  curtesy,''  and  can  only  sell  or  charge 
the  estate  to  the  extent  of  his  interest  therein ;  and  his 
representatives  will  take  as  emblements  the  crops  grow- 
ing thereon  at  his  death  during  the  lifetime  of  his 
wife.^  The  husband,  during  his  lifetime,  may  deal  with 
and  treat  the  life  estates  of  his  wife  as  though  he  had 
an  absolute  interest  therein.  Thus,  in  the  absence  of 
any  statutory  prohibition,  he  may  sell,"  mortgage,^"  or 
otherwise  dispose  of  the  estates  ;  i'  but  he  cannot  dispose 
of  them  by  will.^^    If  the  husband  survives  his  wife,  his 

Clapp  V.  Inhabitants  of  Stough-  '  Bennett  v.  Bennett,  34  Ala.  53  ; 

ton,  37  Mass.  (10  Pick.)  463  ;  Spencer  v.  Lewis,  I  Houst.  (Del.) 

Barber  v.  Root,  10  Mass.  360,  863 ;  333. 

Decker  v.  Livingston,  15  John.  '  2  Kent  Com.  (13th  ed.)  134. 

(N.  Y.)  479  ;  '  Gray  v.  Mathis,  7  Jones  (N.  C.)  L. 

Shaw  V.   Partridge,  17  Vt.  636,  503,  504  ; 

631.  Stead  v.  Piatt,  18  Beav.  50,  57. 

See  :  Post,  §  1480.  See  !  Ante,  §  873. 

1  Barber  v.  Root,  10  Mass.  360,  363  ;  «  3  Kent  Com.  (13th  ed.)  134. 

3  Bl.  Com.  483  ;  »  Allen  v.  Hooper,  50  Me.  371,  374 ; 

3  Co.  Litt.  (19th  ed.)  351.  Bates  v.  Dandy,  3  Atk.  207. 

'  See  :  Ante,  §  764.  i»  Allen  v.  Hooperj  50  Me.  371,  374  ; 

"  Watson  V.  Watson,  13  Conn.  83,  Clark  v.  Burgh,  9  Jur.  679  ; 

86  ;  "  Doe  d.  Roberts  v.  Polgrean,  1  H. 

Barber  v.  Root,  10  Mass.  360,  363.  Bl.  535  ; 

<  See  :    Barber  v.   Root,   10    Mass.  1  Co.  Litt.  (19th  ed.)  46b  ;  3  Id. 

260,  263  ;  351a. 

Gray  v.  Mathis,  7  Jones  (N.  C.)  "  Doe  d.  Roberts  v,  Polgrean,  1  H. 

L.  503,  504,  Bl,  535, 
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ownership  of  the  estate  is  absolute,  either  in  himself  or 
in  any  one  to  whom  he  may  have  transferred  the  estate 
during  coverture  ;  ^  but  if  the  wife  survives  the  hus- 
band, she  will  take  the  estates  absolutely,^  unless  the 
husband  has  appropriated  them  to  his  separate  use,  or 
otherwise  disposed  of  them,^  or  the  creditors  of  the  hus- 
band have  levied  upon  and  sold  them  for  the  payment  of 
his  debts.*  The  husband's  disposition  of  the  life  estates 
of  his  wife  may  be  in  an  underlease  to  take  effect  after 
his  death,*  by  a  forfeiture  of  the  term,®  or  by  transfer- 
ring her  joint  tenancy.^  Where  the  husband  assigns 
only  a  part  of  the  life  estate  of  his  wife,  the  remainder 
will  survive  to  her  in  case  of  his  decease.^ 

This  common-law  interest  of  the  husband  in  the  life 
estates  of  his  wife  may  be  excluded  (1)  by  a  settlement  of 
them  to  her  sole  and  separate  use,^  and  (2)  by  statutory 
enactment  creating  a  separate  property  right  in  the  wife 
in  her  real  estate.  The  general  effect  of  such  statutes  is 
to  destroy  the  husband's  marriage  property  rights  ;  ^" 
but  unless  the  statute  expressly  destroys  "  the  husband's 
estate  by  curtesy,  or  the  wife  disposes  of  her  property  by 
virtue  of  her  powers  under  the  statute,  ^^  the  husband 
will  have  a  life  estate  on  the  death  of  his  wife.'^ 

"  Mason  v.  Morgan,  3  Ad.  &  E.  30  ;  »  Draper  v.  Draper,  3  Freem.  29  ; 

s.c.  29  Eng.  C.  L.  36  ;  Tullet  v.  Armstrong,  4  Mylne  & 

Young  V.  Radford,  Hob.  8.  C.  395  ; 

See  :  Rice  v.   Hoffman,   35  Md.  Tudor  v.  Samyne,  2  Vern.  270 ; 

344,  349.  Turner  r.  Turner,  1  Vern.  7. 

«  See  :  Pitt  v.  Hunt,  1  Vern.  18  ;  See  :  Phillips  v.  Grayson,  23  Ark. 

Turner  v.  Turner,  1  Vern.  7  ;  769,  770  ; 

1  Co.  Litt.  (19th  ed.)  46b  ;  3  Id.  Robert  v.  West,  15  Ga.  133,  133  ; 

300a,  351a  ;  Shirley  v.  Shirley,  9  Paige  Ch.  (N. 

1  Rol.  Abr.  345.  Y.)  363,  364  ; 

'  Riley  v.  Riley,  19  N.  J.  Eq.   (4  C.  Beaufort  v.   Collier,   6  Humph. 

E.  Gr.)  329  ;  (Tenn.)487;  s.o.44  Am.Deo.331  ; 

Doe  d.  Roberts  v.  Polgrean,  1  H.  Shafto  v.   Butler,   40  L.  J.   Ch. 

Bl.  535  ;  308  ;  s.c.  24  L.  T.  412  ; 

Young  V.  Radford,  Hob.  3.  Tullet  v.  Armstrong,  1  Beav.   1  ; 

■>  AUen  V.  Hooper,  50  Me.  371,  374.  s.c.  4  Mylne  &  C.  377,  390,  405  ; 

See  :  Mitford  v.  Mitford,  9  Ves.  GafEeer.  Gaffee,  1  Macn.&G.541; 

98   100  ;  Molyneux  v.  Molyneux,  6  Ir.  Eq. 

3  Co'.  Litt.  (19th  ed.)  351a.  411,  416. 

'■  Theobald  v.  Duffy,  9  Mod.  103.  '»  Vreeland  v.  Vreeland,  16  N.  J. 

»  3  Co.  Litt.  (19th  ed.)  351a ;  Plow.  Eq.  (1  C.  E.  Gr.)  513,  517,  533. 

261.        ^  <i  Hatfield  r.Sneden,54N.Y.282,387. 

'  3  Co    Litt.  (19th  ed.)  185b  ;  Plow.  "  Johnson  v.  Cummins,  16  N.   J. 

418  Eq.  (1  C.  E.  Gr.)  97,  106 ;  s.c. 

8  Sym.  Cro.  Eliz.  33  ;  84  Am.  Dec.  143. 

1  Rol   Abr  344.  '=  Noble  v.  MoFarland,  51  111.  326  ; 
86 
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Sec.  14^9.  Estate  in  wife's  dower  estate.— Where  the 
wife  at  the  time  of  marriage  is  in  possession  of  dower 
in  the  lands  of  a  former  husband,  the  second  husband 
will  have  the  same  interest  in  and  power  over  such 
estate  as  he  will  have  in  and  over  any  other  life  estate 
held  by  the  wife.  ^  And  we  have  already  seen  ^  that  the 
husband,  on  the  death  of  his  wife,  leaving  children  by 
the  deceased  husband  and  also  by  his  marriage,  that  the 
second  husband  will  take  as  tenant  by  curtesy  so  much 
of  the  former  husband's  real  estate  left  by  the  wife  as 
may  be  inherited  by  the  children  begotten  by  him  ;  ^  but 
a  second  husband  will  not  be  entitled  to  curtesy  out  of 
the  dower  estate  of  his  wife.* 


Section  II.— Hcsbakd's  Estate  Juee  Tjxoeis. 

Sec.  1480.  Introductory — Nature  of  the  estate. 

Sec.  1481.  Distinguished  from  curtesy  initiate. 

Sec.  1483.  Incidents  of  the  estate — Generally. 

Sec.  1483.  Same — 1.  Right  of  alienation. 

Sec.  1484.  Same — 2.  Right  to  maintain  action. 

Sec.  1485.  Same — 3.  Right  to  lease. 

Sec.  1486.  Same — 4.  Right  to  rents  and  profits. 

Sec.  1487.  Same — 5.  Right  to  beneficial  seisin. 

Sec.  1488.  Same— 6.  LiabUity  for  waste. 

Sec.  1489.  To  what  estate  of  wife  attaches. 

Sec.  1490.  How  estate  prevented  from  attaching. 

Sec.  1491.  Same — 1.  By  settlement. 

Sec.  1493.  Same — 3.  By  conveyance  during  coverture. 

Sec.  1493.  Same — Same — New  York  doctrine. 

Sec.  1494.  Same — Same — In  New  England  states. 

Sec.  1495.  Same — Same — In  other  states. 

Sec.  1496.  Same— 3.  By  statutory  enactment. 

Sec.  1497.  How  estate  barred. 

Sec.  1498.  Statutory  changes. 

Freeman  v.  Hartman,  45  111.  57  ;  >  Doe  v.   Brown,   5  Blackf.   (Ind.) 

s.c.  93  Am.  Dec.  193  ;  309,  310  ; 

Cole  I'.  Van  Riper,  44  111.  58  ;  Van  Note  v.  Downey,  38  N.  J.  L. 

Tong  V.  Marvin,  15  Mich.  60  ;  (4  Dutch.)  219,  220,  223  ; 

Farr  v.  Sherman,  11  Mich.  33  ;  Mann's  Appeal,  50  Pa.   St.  375, 

Hathon  v.  Lyon,  2  Mich.  93  :  381 ; 

Piper  v.  Johnston,  12  Minn.  60  ;  Cheney  r.  Pierce,  38  Vt.  515   533; 

Porch  V.  Fries,  18  N.  J.  Eq.  (3  C.  Ellsworth  v.  Hinds,  5  Wis.  613, 

E.  Gr.)  304  ;  636. 

Hatfield  v.  Sneden,  54  N.  Y.  380,  '  See  :  Ante,  §  756 

287  ;  3  See  .  ^„^g^  §  g4g_ 

Curry  v.  Bott,  53  Pa.  St.  400  ;  •■  See  :  Ante,  8  884. 

Giddings  v.  Cox,  31  Vt.  607. 
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Section  1480.  introductory— Nature  of  the  estate.— We 
have  already  seen  that,  at  common  law,  on  the  marriage 
of  a  man  and  woman  the  personalty  of  the  woman  was 
lost  or  merged  in  that  of  her  husband,^  and  that  in  the 
eye  of  the  law  they  were  considered  and  treated  as  one 
person,  the  husband  being  the  head  and  representative 
of  the  duality.  According  to  this  doctrine  the  wife 
could  not,  during  coverture,  be  possessed  of  and  hold 
property,  either  real  or  personal,  independently  of  her 
husband  ;  he  held  in  right  of  his  wife  during  their  joint 
lives,  if  the  coverture  continued  so  long,^  all  lands  in 
possession,^  and  owned  the  rents  and  profits  thereof 
absolutely.*  This  was  called  an  estate  during  coverture, 
or  the  husband's  freehold  estate  jure  uxoris^    The  hus- 


1  See  :  Lancaster  County  Bank  v. 

Staufifer,  10  Pa.  St.  828,  399. 
=  Rice  V.  Hoffman,  35  Md.  344,  349. 
Absolute     divorce     terminated     the 

husband's  estate. 
Wright  U.Wright,  2  Md.  429, 455  ; 

s.o.  56  Am.  Dec.  123  ; 
Barber  v.  Root,  10  Mass.  260,  263. 
See  Ante,  §  814,  et  seq. 
3  Porter  v.  Bowers,  55  Md.  213, 315  ; 
Rice  V.    Hoffman,   35  Md.   349, 

350; 
Wright  v.    Wright,   2  Md.  439, 

453,  454 ;  s.c.  56  Am.  Dec.  138; 
Barber  v.    Root,    10  Mass.   360, 

363; 
Osborne  v.  Edwards,  11  N.  J.  Eq. 

(3  Stock.)  73 ; 
Gentry  v.  Wagstaff,  8  Dev.  (N. 

C.)  L.  370. 
See  :  Baker  v.  Flournoy,  58  Ala. 

650  ; 
Ante,  §  1477. 
*  Bozarth  v.  Largent,  128  111.   95 ; 

s.c.  21  N.  E.  Rep.  330. 
See  :  Nunn  v.  Givhan,  45   Ala. 

370,  876  ; 
Chancy  v.  Strong,  3  Root  (Conn.) 

369; 
Haralson  v.  Bridges,  14  lU.   87, 

38; 
Edrington    v.   Harper,    3    J.   J. 

Marsh.  (Ky.)  858,  360 ;  s.c.   20 

Am.  Dec.  145  ; 
Bailey  v.  Duncan,  4  T.  B.  Mon. 

(Ky.)  256,  260 ; 
Babb  V.  Perley,  1  Me.  6,  8  ; 
Clapp  V.  Inhabitants  of  Stough- 

ton,  27  Mass.  (10  Pick.)  463  ; 
Barber  v.  Root,  10  Mass.  260,263  ; 


Burleigh  v.  Coffin,  23  N.  H.  118, 
138  ;  s,c.  53  Am.  Dec.  336  ; 

Van  Note  v.  Downey,  38  N.  J.  L. 
<4  Dutch.)  319,  233  ; 

Decker  v.  Livingston,  15  John. 
(N.  Y.)  479,  482  ; 

Lucas  r.  Rlokerich,  1  Lea  (Tenn.) 
726,  728 ; 

Shaw  V.  Partridge,  17  Vt.  626, 
631; 

Dold  V.  Gelger,  3  Gratt.  (Va.)  98, 
116; 

Harcourt  v.  Wyman,  3  Ex.  817  • 
s.c.  18  L.  J.  Ex.  453  ; 

Beaver  v.  Lime,  3  Mod.  317; 

I  Bl.  Com.  442. 

See  :  Ante,  ^  1477. 

The  birth  of  issue,  which  we  have 
heretofore  seen  was  necessary 
in  order  to  give  the  husband  a 
right  to  the  life  estate  In  real 
property  of  the  wife  after 
her  deatli,  was  not  necessary 
to  give  the  husband  the  right 
to  possession  and  enjoyment  of 
the  wife's  real  estate  during 
their  joint  lives. 

Bozarth  v.  Largent,  128  111.  95 ; 
s.c.  21  N.  E.  Rep.  220. 
s  Bozarth  v.  Largent,  138  111.   95; 
s.o.  31  N.  E.  Rep.  330. 

See  :  Nunn  v.  Givhan,  45  Ala. 
370,  376  ; 

Bishop  V.  Blair,  86  Ala.  80  ; 

Cheek  v.  Waldrum,  35  Ala.  153  ; 

Pharls  V.  Leachman,  20  Ala.  662  ; 

Eaton  v.  Whitaker,  18  Conn.  233  ; 
s.c.  44  Am.  Dec.  586  ; 

Chancy  v.  Strong,  3  Root  (Conn.) 
869; 
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band  alone  was  authorized  to  bring  suit  for  rents  accru- 
ing during  coverture,^  and  where  he  died  leaving  rents 
of  his  wife's  real  estate  which  were  due,  they  descended 
to  his  personal  representatives  and  not  to  the  widow.^ 
The  right  of  the  husband  to  institute  suit  related  to  all 
actions  for  the  protection  of  the  freehold,  where  the 
inheritance  was  not  materially  affected  ;  but  where  the 
subject  of  the  action  was  a  trespass  affecting  the  inher- 
itance, the  action  is  required  to  be  in  the  joint  names  of 
husband  and  wife.^    The  husband  also  had  the  right  to 


Eoyston  v.  Eoyston,  31  Ga.  161 ; 
Kibbie  v.  Williams,  58  111.  30,  31  ; 
Haralson  v.  Bridges,  14  lU.  37, 

38; 
Montgomery  «.  Tate,  13Ind.  615  ; 
Junction  R.  E.  Co.  v.  Harris,  9 

Ind.  184  ;  s.c.  48  Am.  Dec.  618  ; 
Butterfleld  v.  Beall,  3  Ind.  303, 

206; 
Gregory  v.  Ford,  5  B.  Mon.  (Ky.) 

471  ; 
AUen  V.  Hooper,  50  Me.  371,  373  ; 
Beale  v.  Knowles,  45  Me.  479  ; 
Moore  v.  Richardson,  37  Me.  438  ; 
Ti-ask  V.  Patterson,  29  Me.  499  ; 
Austin  V.  Stevens,  24  Me.  520 ; 
Porter  v.    Bowers,  55    Md.   213, 

315; 
Rice  V.  Hoffman,  35  Md.  344,  349  ; 
Mutual  Ins.  Co.  v.  Deal,  18  Md. 

26,  47 ; 
Wright  v.   Wright,   2  Md.   429, 

453  ;  s.c.  56  Am.  Dec.  723  ; 
Croft  V.  Wilbar,  89  Mass.  (7  AUen) 

348; 
Melvin  v.  Proprietors  of  Locks  & 

Canals,  38  Mass.  (16  Pick.)  161, 

165; 
Clapp  V.  Inhabitants  of  Stough- 

ton,  27  Mass.  (10  Pick.)  463  ; 
Barber    v.    Boot,   10  Mass.   260, 

363; 
Baynton  v.   Finnall,   13  Miss.  (4 

Smed.  &M.)193: 
Schneider  v.  Staihr,  20  Mo.  269  ; 
Gonsolis    V.     Donchouquette,    1 

Mo.  666  ; 
Burleigh  v.  Coffin.  32  N.  H.  118, 

125  ;  s.c.  53  Am.  Dec.  236  ; 
Van  Note  v.  Downey,  28  N.  J.  L. 

(4  Dutch.)  319,  233  ; 
NichoUs  V.  O'Neill,  10  N.  J.  Eq. 

(3  Stock.)  88,  90  ; 
Den  V.   Quinby,   3  N.   J.   L.   (3 

Penn.)  985  ; 
Jackson  v.  Cairnes,  20  John.  (N. 


Y.)  301  ; 
Decker  v.   Livingston,  15  John. 

(N.  Y.)  479,  483  ; 
Shallenberger    v.   Ashworth,   35 

Pa.  St.  153 ; 
Lancaster  v.  Staufler,  10  Pa.  St. 

398,  399  ; 
Starke  v.  Harrison,  5  Rich.  (S.  C.) 

L.  7; 
Coleman  v.   Satterfleld,  3  Head 

(Tenn.)  359  ; 
Guion  V.  Anderson,   8  Humph. 

(Tenn.)  398,  335 ; 
Shaw  V.  Partridge,  17  Vt.   626, 

631; 
Dejarnette  v.  Allen,  5  Gratt.  (Va.) 

499  514  • 
Dold  v.  Ge'iger,  3  Gratt.  (Va.)  98, 

116; 
Evans    v.    Kingberry,   2    Band. 

(Va.)    120,   131  ;   s.c.    14  Am. 

Dec.  779 ; 
Stroebe  v.  Fehl,  23  Wis.  337,  343  ; 
Elliott  V.  Teal.  5  Sawy.  C.  C.  249, 

253  ;  s.c.  6  Fed.  Rep.  772  ; 
Robertson  v.  Norris,  11  Q.  B.  916  ; 

s.c.  17  L.  J.  Q.  B.  201  ;  12  Jur. 

5.56; 
Clifton  V.  Clifton,  5  Co.  75  ; 
Polyblank  v.  Hawkins,  1  Doug. 

339; 
Haroourt  v.  Wyman,  3  Ex.  817  ; 

s.c.  18  L.  J.  Ex.  453  ; 
Kingham  v.  Lee,  15  Sim.  396. 
'  Babb  V.  Perley,  1  Me.  6  ; 
Fairchild  v.  Chastelleux,   1  Pa. 

St.  176 ;  s.c.  44  Am.  Deo.  117  ; 
Mattocks  V.  Stearns,  9  Vt.  326. 
'  Jones  V.   Patterson,  11  Barb.  (N. 

Y.)  573 ; 
Shaw  V.  Partridge,  17  Vt.  636. 
3  Babb  V.  Perley,  1  Me.  6  ; 
Dippers  at  'Tunbridge  Wells,   2 

Wils.  428  ; 
2  Kent  Com.  (13th  ed.)  181. 
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alien  his  wife's  land,  or  the  rents  and  profits  thereof, 
during  coverture.^  The  husband  could  not,  however, 
encumber  or  alien  his  wife's  estates  in  reversion,  and  if 
he  attempted  to  do  so,  she  took  them  at  his  death,  unaf- 
fected by  any  disposition  made  of  them  by  him  during 
coverture.^  But  this  rule  of  the  common  law  has  been 
changed  by  special  statutes  in  many  of  the  states,  which 
statutes  prohibit  the  husband  from  disposing  of  the 
wife's  property  without  her  assent.^  The  estate  which 
a  husband  has  during  coverture  in  real  estate  of  his 
wife  is  a  freehold  of  uncertain  duration,  being  limited 
by  the  coverture,  and  liable  to  last  during  his  life.*  Yet 
the  husband  is  not  treated  as  having  the  sole  seisin 
thereof ;  the  husband  and  wife  are  regarded  as  jointly 
seized  in  fee,  and  in  all  actions  for  injury  to  the  inher- 
itance "  they  ought  to  plead  that  they  are  both  seized  in 
jure  uxoris,  and  not  that  the  husband  is  seized."  ^ 

Sec.   1481.  Distinguislied  from  curtesy  initiate.— The  es- 
tate of  the  husband  jure  uxoris  is  distinguished  from  his 

'  McCIain  v.  Gregg,  2  A.  K.  Marsh.  her    right,    nor  preclude    her 

(Ky.)  454  ;  from  sustaining  after  her  hus- 

Trast  V.  Patterson,  39  Me.  499  ;  band's  death  a  writ  of  entry  to 

Mitchell    V.    Sevier,   9    Humph.  recover  the  land  on  her  own 

(Tenn.)  146 ;  seisin. 

Eobertson  v.  Norris,  11  Ad.  &  E.  '  ggg  ;  Walsh  v.  Young,  110  Mass. 

(11  Q.  B.)  916  ;  s.c.  68  Eng.  C.  396  ; 

L.  916  ;  Bartlett  v.  Drake,  100  Mass.  174. 

1  Co.  Litt.  (19th  ed.)  326a.  ■■  Babb  v.  Perley,  1  Me.  6  ; 

'  Melius  V.  Snowman,  21  Me.  201  ;  Melvin  v.  Proprietors  of  Locks  & 

Bruce  v.  Wood,  43  Mass.  (1  Met.)  Canals,  33  Mass.  (16  Pick.)  161, 

542  ;  s.c.  35  Am.  Dec.  380  ;  165  ; 

Cleary  v.    McDowall,   1   Cheves  3  Co.  Litt.  (19th  ed.)  351a. 

(S.  C.)  L.  139.  *  Comy.  Dig.,  tit.  "Baron  &  Feme," 

Husband's  deed  to  wife's  land— Wife  2  D. 

jotaing  in  attesting  clause. — Thus  See  :  Cole  v.  WolcottsviUe  Mfg. 

it  is  said  in  Bruce  v.  Wood,  42  Co.,  35  Conn.  178  ; 

Mass.  (1  Met.)  542  ;  s.c.  35  Am.  Hall  v.  Sayre,  10  B.  Mon.  (Ky.) 

Dec.   380,  that  a  deed  of  the  46  ; 

wife's  land  in  which  husband  Babb  v.  Perley,  1  Me.  6  ; 

alone  is  named  as  grantor,  and  Melvin  v.  Proprietors  of  Locks  & 

the  attesting  clause  of  which  is  Canals,  33  Mass.  (16  Pick.)  161, 

as     follows :    "  In     testimony  165  ; 

whereof,    I    the    said    Isaiah  Polyblank   v.    Hawkins,    Doug. 

Bruce,  and  I  Mary  Bruce,  wife  314,  329  ; 

of  Isaiah,  in  token  that  I  re-  Catlin  v.  Milner,  3  Lutw.  1423  ; 

linquish  all  my  right  in  the  Poole  v.  Longuerville,  2  Saund. 

bargained  premises,  have  here-  283  ; 

unto  set  our  hands  and  seals,"  Moore  v.  Vinten,  13  Sim.  164 ; 

does  not,  though  executed  by  1  Co.  Litt.  (19th  ed.)  67a  ; 

both  husband  and  wife,  convey  2  Kent  Com.  (13th  ed.)  131. 
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estate  by  curtesy  initiate  by  tbe  fact  that  the  former  is 
a  vested  estate,^  in  possession  ;  ^  while  the  estate  by 
curtesy  initiate  is  not  a  vested  right,^  but  merely  a  con- 
tingent future  estate,  dependent  upon  the  birth  of  issue.* 
Another  element  of  distinction  between  an  estate  jure 
uxoris  and  an  estate  by  curtesy  initiate  is  the  fact  that 
the  former  is  held  in  the  right  of  the  wife,^  whereas  the 
estate  by  curtesy  initiate  is  held  by  the  husband  in  his 
own  right  and  for  his  own  benefit,  and  when  it  becomes 
consummate  does  not  add  to  or  take  from  the  estate  jure 
uxoris.^ 

Sec.  1482.  incidents  of  the  estate— Generally.— The  in- 
cidents of  the  husband's  estate  jure  uxoris  in  the  wife's 
lands  are  :  (1)  a  right  to  alienate  during  coverture  ;  ^  (2) 
a  right  to  naaintain  an  action  for  all  injuries  to  the  pos- 
session,^ and  for  rents  and  profits  ;^  (3)  a  liability  to  be 
barred  by  the  statute  of  limitations,^"  but  not  by  any  act 


'  Rose  V.  Sanderson,   38    111.   347, 

250; 
Beale  v.  Knowles,   45  Me.   479, 

480: 
Meyers  v.  Gale,  45  Mo.  416,  418  ; 
Prall  V.  Smith,  31  N.  J.  L.  (3  Vr.) 

244,  246  ; 
Van  Note  v.  Downey,  38  N.   J. 

L.  (4  Dutch.)  319,  233  ; 
Mann's  Appeal,  50  Pa.  St.  381 ; 
MeUinger  v.  Bausman,  45  Pa.  St. 

519,  532  ; 
Burson's  Appeal,  23  Pa.  St.  164, 

167; 
Lefever  v.   Witmer,   10  Pa.   St. 

505. 
'  See :    Melvin    v.    Proprietors    of 

Locks  and  Canals,  33  Mass.  (16 

Pick.)  161,  165,  .166; 
Nioholls  V.  O'Neill,  10  N.  J.  Eq. 

(3  Stock.)  88,  90  ; 
Bratton  v.  MitcheU,  7  Watts  (Pa.) 

118,  115  ; 
Weisinger    v.   Murphy,   3  Head 

(Tenn.)  674 ; 
Guion  V.   Anderson,   8  Humph. 

(Tenn.)  398,  335 ; 
Stroebe  v.  Fehl,  83  Wis.  343,  347  ; 
Clanvickard  v.  Sidney,  Hob.  1,3; 
Frosdick  v.  Sterling,  3  Mod.  369, 

370; 
Moore  v.  Vinter,  13   Sim.   161, 

164; 


Weller  v.  Baker,  3  Wils.  414,  433, 
434. 
importer  v.  Porter,  37  Gratt.  (Va.) 

599,  606. 
« Wright    V.   Wright,   3    Md.   439, 
454 ;  s.c.  56  Am.  Dec.  723. 
See  :  Ante,  §§  715,  747-757. 
6  Porter  v.  Bowers,  55  Md.  813, 315  ; 
Wright  V.   Wriglit,   3  Md.   429, 

454;  s.c.  56  Am.  Dec.  733; 
Elliott  V.   Teal,   5  Sawy.   C.   C. 
349,  353  ;  s.c.  6  Fed.  Rep.  773. 
«  Kibbie  v.  Williams,  58  111.  30,  31 ; 
Matter  of  Winne,  3  Lans.  (N.  Y.) 
31,  24. 
'  See  :  Post,  g  1483. 
8  See  :  Post,  8  1483. 
»  See  :  Post,  ^  1485. 
>»  Kibbie  v.  Williams,  58  111.  30,  31 ; 
Shortall  v.  Hinkley,  31  111.  319, 

337. 
See  :  Carter  v.  CantreU,  16  Ark. 

154; 
Neal  V.  Robertson,  3  Dana  (Ky.) 

86; 
Thompson  v.  Green,  4  Ohio  St. 

216; 
Weisinger  v.  Murphy,  3    Head 

(Tenn.)  674 ; 
Doe  d.   Wright  v.   Plumptre,  3 
Barn.  &  Aid.  474:  s.c.  5  Eng. 
C.  L.  375. 
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of  the  wife  during  coverture ;  ^  (4)  a  right  to  emble- 
ments ;  2  (5)  a  right  to  take  reasonable  estovers  ;  ^  (6)  the 
right  to  lease  ;*  (T)  the  right  to  the  rents  and  profits  ;^ 
(8)  the  right  to  the  beneficial  seisin  ;  ^  (9)  the  liability  of 
the  estate  for  the  husband's  debts  ^  and  for  waste.  ^ 
But  a  husband,  like  a  tenant  at  sufferance/  is 
not  entitled  to  compensation  for  improvements  made 
upon  the  estate  during  the  lifetime  of  the  wife.'" 

Sec.  1483.  Same— l.  Bight  of  alienation.— At  common  law, 
the  personalty  of  the  wife  being  merged  in  the  husband, 
as  we  have  heretofore  seen,"  he  had  the  possession  of  her 
real  property  and  could  alone  convey  the  estate  ;  ^^  but  a 
conveyance  made  by  him  alone  only  carried  his  interest 
in  the  property.  ^^  On  conveyance  by  the  husband  alone, 
the  statute  of  limitations  began  to  run  against  the  wife 
only  from  the  time  the  marriage  relation  was  dissolved 
either  by  death  or  divorce.^* 

Sec.  1484.  Same— 2.  Right  to  maintain  action.— Another 
incident  of  the  husband's  estate  in  his  wife's  realty  was 
his  right  to  maintain  suits  for  injury  to  the  possession, ^^ 
and  for  rents  and  profits  ;  ^^  but  in  all  suits  for  rent,  or 

'  Den    V.   Quinby,    3    N.   J.   L.   (2  '  See  :  Ante,  §  1464. 

Penn.)  985.  '"  "Washburn  v.   Sproat,   16    Mass. 

"  Bennett  v.   Bennett,   34  Ala.  53,  449  ; 

55.  Runey  v.  Edmands,  15  Mass.  291 ; 

3  Armstrong  v.  Wilson,  60  lU.  226,  Burleigh  v.  Coffin,  22  N.  H.  118, 

228.  125,  126  ;  s.c.  53  Am.  Dec.  236  ; 

■*  See  :  Post,  S,  1485.  Marable   v.   Jordan,   5    Humph. 

5  See  :,  Posf,  8  1486.  (Tenn.)  417,  418;  s.c.  42  Am. 
«  See  :  Post,  §  1487.  Dec.  441. 

'  Nicholls  V.  O'Neill,  10  N.  J.  Eq.  "  See :  Ante,  §  1480. 

(2  Stock.)  88,  90.  '^  Allen  v.  Hooper,  50  Me.  371,  373. 

See  :    Montgomery    v.   Tate,    12  See  :  Butterfleld  v.  Beall,  3  Ind. 

Ind.  615  ;  203,  206  ; 

Williams  v.  Morgan,  1  Litt.  (Ky.)  Trask  v.  Patterson,  29  Me.  499  ; 

167  168 ;  Nicholls  v.  O'Neill,  10  N.  J.  Eq. 

Beale't).  Knowles,  45  Me.  479  ;  (2  Stock.)  88,  90. 

Sale  V.   Saunders,   24  Miss.    24;  '« Evans  f.  Kingsberry,3  Rand.  (Va.) 

s.c.  57  Am.  Dec.  157  ;  120,  131  ;  s.c.  14  Am.  Dec.  779. 

Schneiders.  Staihr,  20  Mo.  269;  "Miller  v.  Miller,  1  Meigs  (Tenn.) 

Brown  v.  Gale,  5  N.  H.  416  ;  484  ;  s.c.  33  Am   Dec.  157 

Perkins  r  Cottrell,  15  Barb.  (N.  "  Fairchild  v.  Chaustelleux,8  Watta 

Y  )  446  ■  (Pa.)  412,  413. 

CanW  V.  Porter,  12  Ohio  79  ;  '«  Decker  v.   Livingston,   15  John. 

Mitchell    V.    Sevier,    9    Humph.  (N.  Y.)  479,  482  ; 

(Tenn  )  146.  T>old  v.  Geiger,  2  Gratt.  (Va.)  98. 

6  See  :  Post,  %  1488. 
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any  other  cause  of  action  accruing  before  marriage,  in 
regard  to  the  real  estate  of  the  wife,  she  must  be  joined 
with  her  husband  in  a  suit  for  such  cause  of  action.^ 
The  same  is  true  in  regard  to  all  actions  in  ejectment,^ 
or  actions  depending  upon  seisin,^  and  affecting  the 
remainder  or  reversion. 

Sec.  1485.  Same— 3.  Right  to  lease.— At  common  law  the 
husband,  during  coverture,  had  a  right  to  make  a  lease 
of  the  real  estate  of  his  wife,*  but  such  lease  ended  with 
the  coverture,*  even  though  the  tenant  thereunder  may 
have  planted  crops  which  are  growing  at  the  time  of  the 
husband's  death  ;  ^  and  after  the  death  of  the  husband 
the  wife  will  not  be  bound  by  such  lease, '^  unless  she  was 
a  party  to  it,  or  ratifies  it  after  the  husband's  death.  ^  A 
lease  by  a  married  woman,  during  coverture,  of  her 
separate  property,  was  void  at  common  law.® 

Sec.  1486.  Same— 4.  Eight  to  rents  and  profits.— The 
husband  being  entitled  to  the  possession  of  the  real  prop- 
erty of  his  wife  during  coverture,  the  rents  and  profits 
accruing  therefrom  during  that  time  are  his  absolutely,^" 
and  he  may  sue  for  them  without  joining  his  wife  in  the 

'  Deckers. Livingston,  15  John.  (N.        Haralson  v.  Bridges,  14  III.  37, 
Y.)  479,  483.  38; 

2  Bratton  v.  Mitchell,  7  Watts  (Pa.)        Edrington    v.   Harper,    3    J.   J. 

113,  115  ;  Marsh.  (Ky.)  360  ;  s.c.  30  Am. 

Weller  v.  Baker,  3  "Wils.  414, 433,  Dec.  145  ; 

434.  Bailey  v.  Duncan,  4  T.  B.  Mon. 

3  Wyatt  V.  Simpson,  8  W.  Va.  394.  (Ky.)  356,  360  ; 

*  Eaton    V.    Whitaker,     18    Conn.  Babb  v.  Perley,  1  Me.  (1  Greenl ) 

333  ;  s.c.  44  Am.  Dec.  586  ;  6,  8  ; 

Harcourt  v.  Wyman,  3  Ex.  817 ;  Clapp  v.  Stoughton,  37  Mass.  (10 

s.c.  18  L.  J.  Ex.  453.  Pick.)  463  ; 

'  Jackson  v.  Hollo  way,  7  John.  (N.  Barber  v.  Root,  10  Mass.  360,  363  ; 

Y.)  81,  85,  86.  Burleigh  v.  Coffin,  33  N.  H.  118, 

6  Gould  V.  Webster,  1  Vt.  409  ;  138  ;  s.c.  58  Am.  Dec.  336  ; 

Rowney  v.  Rowney,  3  Vern.  333.  Van  Note  v.  Downey,  38  N.  J.  L. 

'  George  v.  Goldsby,  83  Ala.  336.  (4  Dutch.)  319,  333  ; 

«  Toler  V.  Slater,  L.  R.  3  Q.  B.  42,  Decker  v.  Livingston,  15  John. 

45,  46  ;  s.c.  37  L.  J.  Q.  B.  33  ;  (N.  Y.)  479,  483  ; 

17  L.  T.  168  ;  16  W.  R.  134.  Lucas  v.  Rickerioh,  1  Lea  (Tenn.) 

9  AUenv.  Hooper,  50  Me.  371,  873;  736,738; 

Murray  v.   Emmons,   19   N.   H.  Shaw  v.   Partridge,   17  Vt.  636, 

483,  486  ;  631  ; 

Ross  V.   Adams,   38  N.  J.  L.  (4  Dold  v.  Geiger,  3  Gratt.  (Va.)  98, 

Dutch.)  160,  163,  163.  116 ;                                v       /      . 

'»  Nunn  V.  Givhan,  45  Ala.  370,  376  ;  Harcourt  v.  Wyman,  3  Ex.  817  ; 

Chancy  v.  Strong,  3  Root  (Conn.  s.c.  18  L.  J.  Ex.  453  ; 

369 ;  Beaver  v.  Lane,  3  Mod.  317. 
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action.^-  On  the  husband's  death  all  rents  in  arrears  and 
unpaid  will  go  to  his  representatives,^  and  not  to  the 
wife  or  her  heirs.* 

Sec.  1487.  Same— 5.  Right  to  the  beneficial  seisin.— Dur- 
ing coverture  the  husband  is  entitled  to  the  beneficial 
seisin  in  the  lands  of  his  wife/  and  is  seized  jointly  with 
her  of  her  freehold  estates.^  The  ownership  of  the  land, 
however,  remains  in  the  wife,  subject  to  the  beneficial 
seisin  of  the  husband  during  coverture,  and  on  the  dis- 
solution of  the  marriage,  either  by  death  or  divorce,^ 
goes  to  her  and  her  heirs  discharged  from  the  estate  of 
the  husband,  and  any  conveyance  thereof  he  may  have 
made.'' 


Sec.  14:88.  Same— 6.  Liability  for  waste.— The    estate    of 
the  husband  in  his  wife's  real  estate  during  coverture, 


1  Decker  v.   Livingston,   15  John. 

(N.  Y.)  479,  482 ; 
Bold  V.  Geiger,  2  Gratt.  (Va.)  98, 
116. 

2  Nunn  V.  Givhan,  45  Ala.  370,  376  ; 

Chancy  v.  Strong,  2  Root  (Conn.) 

369; 
Haralson  v.   Bridges,   14  111.  37, 

38; 
Edrington    v.    Harper,   3    J.    J. 

Marsh.  (Ky.)  360 ;  s.o.  20  Am. 

Dec.  145  ; 
Bailey  v.  Duncan,  4  T.  B.  Men. 

(Ky.)  256,  260 ; 
Babb  V.  Perley,  1  Me.  (1  Greenl.) 

6,8; 
Clapp  V.  Stoughton,  27  Mass.  (10 

Pick.)  463  ; 
Barber  v.  Root,  10  Mass.  260,  263  ; 
Burleigh  v.  Coffin,  32  N.  H.  118, 

128  ;  s.c.  53  Am.  Dec.  286  ; 
Van  Note  v.  Downey,  28  N.  J.  L. 

(4  Dutch.)  219,  223  ; 
Decker  v.  Livingston,  15  John. 

(N.  Y.)  479,  482  ; 
Lucas  V.  Rickerich,  1  Lea  (Tenn.) 

726,  728  ; 
Shaw  V.  Partridge,  17  Vt.  626, 

631; 
Dold  V.  Geiger,  2  Gratt.  (Va.)  98, 

116; 
Harcourt  v.  Wyman,  3  Ex.  817  ; 

s.c.  18  L.  J.  Ex.  453  ; 
Beaver  v.  Lane,  2  Mod.  217. 

3  Shaw  V.   Partridge,   17  Vt.   626, 

631. 


*  Melvin    v.   Proprietors   of  Locks 

and  Canals,  33  Mass.  (16  Pick.) 

161,  165,  166; 
Nicholls  V.  O'Neill,  10  N.  J.  Eq. 

(2  Stock.)  88,  90  ; 
Bratton  v.  Mitchell,  7  Watts  (Pa.) 

113,  115; 
Weisinger  v.  Murphy,   2    Head 

(Tenn.)  674 ; 
Guion  V.    Anderson,   8  Humph. 

(Tenn.)  398,  335  ; 
Stroebe  v.  Fehl,  22  Wis.  337,  343  ; 
Clanvickard  v.  Sidney,  Hob.  1,3; 
Frosdick  v.  Sterling,  3  Mod.  269, 

270; 
Moore  v.   Vinter,    13    Sim.    161, 

164; 
Weller  v.  Baker,  3  Wils.  414,  433, 

434. 
"  Melvin   v.   Proprietors    of  Locks 

and  Canals,  33  Mass.  (16  Pick.) 

161,  165  ; 
Stroebe  v.  Fehl,  23  Wis.  337,  342. 

*  Hayes  v.  Sanderson,  7  Bush  (Ky.) 

489,  490  ; 
Wright  V.  Wright,  3  Md.  429,  455; 

s.c.  56  Am.  Dec.  123; 
Barber  v.  Root,  10  Mass.  260,  263; 
Branford  v,   Branford,   4   Greg. 

430,  434. 
'  Stroebe  v.  Fehl,  32  Wis.  337,  340. 
See  :  Rogers  v.  Brooks,  30  Ark. 

612; 
Junction  R.  R.  Co.  v.  Harris,  9 

Ind.  184  ;  s.c.  68  Am.  Dec.  618; 
Clarke's  Appeal,  79  Pa.  St.  376. 
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like  the  estate  of  a  tenant  for  life/ or  a  tenant  for  years, ^ 
is  liable  for  waste,  ^  either  in  his  hands  or  in  that  of  his 
assignee.* 

Sec.  1489.  To  what  estates  of  wife  attaches.— The  hus- 
band's right  to  the  real  property  of  his  wife  attaches  to 
all  her  common-law  estates  in  possession,  at  the  time  of 
the  marriage,  or  which  come  to  her  during  coverture, 
in  which  he  has  a  joint  seisin  with  her,^  whether  such 
estates  are  of  inheritance  ^  or  for  life,^  and  whether  they 
are  joint  or  several ;  ^  but  the  husband  has  no  estate 
jure  uxoris  in  the  estates  in  remainder  of  the  wife.^ 

Sec.  1490.  How  estate  prevented  from  attaching. — The 
husband's  right  to  the  beneficial  seisin,^"  and  to  the  rents 
and  profits  ^^  of  the  estates  of  his  wife,  attaches  to  all  her 
real  property,  both  legal  and  equitable,  in  those  cases 
where  there  is  no  express  prohibition,  or  there  has  not 
been  a  release.  But  the  husband's  estate  during  covert- 
ure in  the  lands  of  his  wife  may  be  prevented  from 
attaching  in  various  ways  ;  it  may  be  prevented  from 
attaching  either  (1)  by  settlement,  ^^  (2)  by  conveyance  of 

'  See  :  Ante,  8  670,  et  seq.  Clanvickard  v,  Sidney,  Hob.  1, 2; 

2  See  :  Ante,  §§  1268,  1363.  Frosdick  v.  Sterling,  2  Mod.  269, 

3  Stroebe  v.  Fehl,  22  Vi^is.  337,  343.  270  ; 

No  remedy  against  a  Irasbaiid  for  waste  Moore  v.  Vinter,  13  Sim.  161,164; 

exists  in  favor  of  tiie  wife.  Weller  v.  Baker,  2  Wils.  414, 428, 

Babb  V.  Perley,  1  Me.  (1  Greenl.)  424  ; 

6,  9  ;  Ante,  §§  1481,  1486. 

Davis  V.  Gilliam,  5  Ired.  (N.  C.)  «  Barber  v.  Root,  10  Mass.  360,  263  ; 

Eq.  308,  309.  Van  Note  v.  Downey,  28  N.  J.  L. 

<  Babb  V.  Perley,  1  Me.  (1  Greenl.)  (4  Dutch.)  219,  333. 

6,  10 ;  '  Doe  v.   Brown,   5  Blackf.   (Ind.) 

Davis  V.  Gilliam,  5  Ired.  (N.  C.)  309,  310  ; 

Eq.  308,  309  ;  Van  Note  v.  Downey,  28  N.  J.  L. 

Dejarnette  v.  AUen,  5  Gratt.  (Va.)  (4  Dutch.)  319,  320,  333  ; 

499,  514.  Mann's  Appeal,  50  Pa.  St.   875, 

'  See :    Melvin    v.    Proprietors    of  381 ; 

Locks  &  Canals,  33  Mass.  (16  Cheney  t?.  Pierce,  88  Vt.  515,  528; 

Pick.)  161,  165,  166  ;  Ellsworth  «.Hinds,5  Wis. 613,636. 

Nicholls  V.  O'Neill,  10  N.  J.  Eq.  As  to  her  estate   of   dower,    see  : 

(2  Stock.)  88,  90  ;  Ante,  §§  244,  300. 

Bratton  v.  Mitchell,  7  Watts  (Pa.)  »  Bishop  v.  Blair,  36  Ala.  80  ; 

113,  115  ;  Royston  v.  Royston,  21  Ga.  161. 

Weisinger  v.   Murphy,   2    Head  '  Gentry  v.  Wagstaff ,  3  Dev.  (N.  C.) 

(Tenn.)  674  ;  L.  270. 

Guion  V.  Anderson,   8  Humph.  '»  See :  Ante,  §  1486. 

(Tenn.)  298,  325  ;  "  See  :  Ante,  §  1485. 

Stroebe  v.  Fehl,  32  Wis.  337,  342;  "  See  :  Post,  ^  1490. 
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the  wife  during  coverture,^  or  (3)  by  statutory  enact- 
ments.^ Thus  in  all  cases  where  the  property  is  given  to 
the  wife,  to  be  held  and  enjoyed  by  her  to  her  "sole" 
and  ' '  separate  "  use  and  benefit,  free  from  the  control  of 
her  husband,  his  estate  jtire  uxoris  will  be  prevented 
from  attaching  ;  and  the  husband  and  his  privies  will 
hold  the  legal  estate  as  trustees  for  the  separate,  use  of 
the  wife.^  No  particular  form  of  words  is  necessary  to 
exclude  the  husband's  right,  provided  only  the  intention 
to  exclude  him  be  clearly  manifested  ;  the  use  of  such 
words  as  "to  her  sole  and  separate  use"  are  held  to 
show  such  intention.* 

Sec.  1491.  Same— l.  By  settlement.— The  husband  may 
be  excluded  from  all  interest  in  his  wife's  real  property 
by  a  settlement  made  upon  her  either  before  or  after 
marriage,  in  which  the  intention  to  exclude  the.  husband 
is  plainly  manifested  by  the  terms  of  the  instrument.® 


'  See  :  Post,  §  1491. 
»  See  :  Post,  S,  1495. 
3  Knight  V.  Bell,  32  Ala.  198  ; 
Fears  v.  Brooks,  13  Ga.  195  ; 
Long  V.  White,  5  J.   J.   Marsh. 

(Ky.)  326  ; 
Griffith  V.  Griffith,  5  B.  Mon.  (Ky.) 

511,  513  ; 
Trenton  Banking  Co.   v.  Wood- 
ruff, 3  N.  J.  Eq.  (1  H.  W.  Gr.) 

117; 
Stuart  V.  Kissam,  2  Barb.  (N.  Y.) 

493; 
Blanohard  v.  Blood,  2  Barb.  (N. 

Y  ^  352  * 
Shirley  v.  Shirley,  9  Paige  Ch. 

(N.  Y.)  363,  364  ; 
Steel  V.  Steel,  1  Ired.  (N.   C.)  Eq. 

313  • 
Heath  v.  Knapp,  4  Pa.  St.  338 : 
Cochran  v.  O'Hem,  4  Watts  &  S. 

(Pa.)  95  ;  s.c.  39  Am.  Dec.  60  ; 
Porter  v.  Bank  of  Eutland,  19  Vt. 

410; 
Major  V.  Lansley,  2Russ.&M.355. 
"  Welch  V.  Welch,  14  Ala.  76  ; 
Fears  v.  Brooks,  13  Ga.  195  ; 
Goodrum  v.   Goodrum,    8  Ired. 

(N.  C.)  Eq.  313  ; 
Tritt  V.  Colwell,  31  Pa.  St.  328. 
See  :  Tidd  v.  Lister,  17  Eng.  L. 

&  Eq.  560  ;  s.c.  33  Eng.  L.   & 

Eq.  578. 
5  Shonk  V.  Brown,  61  Pa.  St.  330  ; 


Baker  17.  Newton,  2  Beav.  113. 

Words  not  excluding  husband's  estate. 
— The  following  phrases  have 
been  held  not  to  amount  to  a 
sufficient  expression  of  an  in- 
tention to  exclude  the  marital 
rights  of  the  husband,  for  the 
reason  that  although  money  is 
to  be  paid  into  the  wife's  own 
hands,  or  to  her  own  use,  yet 
there  is  nothing  in  that  incon- 
sistent with  its  being  subject 
to  its  marital  rights.  See  :  Ex 
parte  Ray,  1  Madd.  E.  199  ; 
Adamson  v.  Armitage,  19  Ves. 
416  ;  s.c.  Cooper  Eq.  383 ; 
Hartley  v.  Hurle,  5  Ves.  545  ; 
Lumb  V.  Milnes,  5  Ves.  520. 

A  gift  to  a  married  woman  "for 
her  own  use  and  benefit." 

Roberts  v.  Spicer,  5  Madd.  491 ; 

Wills  V.  Sayers,  4  Madd.  409  ; 

Kensington  v.  DoUond,  3  Mylne 
&  K.  184. 

A  bequest  to  a  married  woman, 
with  a  direction  to  the  execu- 
tors "to  pay  the  same  into 
her  own  proper  hands  to  and 
for  her  own  use  and  benefit." 

Tyler  v.  Lake,  3  Russ.  &  M.  183. 

An  annuity  to  be  paid  "  into  her 
proper  hands  for  her  own  pro- 
per use  and  benefit." 

Blacklaw  v.  Lans,  2  Hare  49. 
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The  object  of  such  settlement  being  to  exclude  the  rights 
of  the  husband  during  coverture, Mt  prevents  his  estate 
jure  uxoris  from  arising,  ^  and  he  may  or  may  not  have 
curtesy  after  her  death,  according  to  the  wording  of  the 
settlement.^  Where  the  words  of  the  instrument  do  not 
expressly  exclude  the  rights  of  the  husband  after  the 
death  of  the  wife,  he  will  have  an  estate  by  the  curtesy, 
in  case  he  survives  her,*  and  the  wife  has  not  conveyed 
the  property  by  deed,^  or  by  will,®  in  pursuance  of  powers 
in  the  settlement. 


An  annuity  given  in  trust  to  a 
married  woman  for  life,  with 
direction  to  the  trustee  "  to 
pay  the  same  to  her  and  her 
assigns." 

Dakins  v.  Berisford,  1  Ch.  Cas. 
194. 

See  :  Stanton  v.  Hall,  3  Euss.  & 
Myl.  175  ; 

Lumb  V.  Milnes,  5  Ves.  517. 

A  general  bequest  to  the  wife's 
sole  and  separate  use  will  not 
exclude  the  husband  from  tak- 
ing an  estate  by  curtesy  (Ap- 
pleton  V.  Rawley,  L.  R.  8  Ex. 
139),  or  from  taking  under  the 
statute  of  distributions  in  any 
cases  where  there  is  no  issue. 

Cooney  v.  Woodburn,  33  Md.  320. 
'  Cooney  v.  Woodburn.  33  Md.  320, 

326. 
^  See  :  Payne  v.  Payne,  11  B.  Mon. 
(Ky.)  138  ; 

Tremmell  v.  Kleiboldt,  6  Mo. 
App.  549  ; 

Douglas  V.  Cruger,  80  N.  Y.  15  ; 

Ege  V.  Medlar,  82  Pa.  St.  86  ; 

Dubs  V.  Dubs,  31  Pa.  St,  149  ; 

Cai-ter  v.  Dale,  3  Lea  (Tenn.)  710; 
s.c.  31  Am.  Rep.  660  ; 

Mitchell  V.  Moore,  16Gratt.  (Va.) 
275,  280  ; 

Moore  v.  "Webster,  3  L.  R.  Eq. 
267  ;  s.c.  35  L.  J.  Ch.  429  : 

Morgan  v.  Morgan,  5  Madd.  408. 
3  Monroe  v.  Van  Meter,  100  111.  347; 

Pool  V.  Blakie,  53  111.  495  ; 

Rigler  v.  Cloud,  14  Pa.  St.  361 ; 

Stokes  V.  MoKibbin,  13  Pa.  St. 
267; 

Cochran  v.  O'Hern,  4  Watts  &  S. 
(Pa.)  95  ;  s.c.  39  Am.  Dec.  60, 69; 

Bottoms  V.  Corley,  5  Heisk. 
(Tenn.)  1,  6  ; 

Beecher  v.  Hicks,  7  Lea  (Tenn.) 


207; 
Moore  v.  Webster,  3  L.   R.  Eq. 

267  ;  s.c.  35  L.  J.  Ch.  429  ; 
Barker  v.  Barker,  2  Sim.  249  ; 
Hearle  v.  Greenbank,  1  Ves.  Sr. 

298. 
"  Cooney  v.  Woodburn,  33  Md.  320, 

326  ; 
Winkler  v.  Winkler,  18  W.  Va. 

455,  466,  467. 
See  :  Rochon  v.  Lecott,  2  Stew. 

(Ala.)  429 ; 
Payne  v.  Payne,  11  B.  Mon.  (Ky.) 

138; 
Hart    V.    Soward,    14    B.   Mon. 

(Ky.)  305 ; 
Douglas  V.  Cruger,  80  N.  Y.  15  ; 
Hatfield  v.  Sneden,  54  N.  Y.  280; 
Hardy  v.  Van  Harlingen,  7  Ohio 

St.  208  ; 
Lowry  v.  Steele,  4  Ohio  170  ; 
Ege  V.  Medlar,  82  Pa.  St.  86 ; 
Tillinghast  v.  Coggeshall,  7  R.  I. 

383; 
Frazer  v.  Hightower,  12  Heisk. 

(Tenn.)  94  ; 
Garth  v.    Dale,    3    Lea  (Tenn.) 

710  ;  s.c.  31  Am.  Rep.  660  ; 
Sayers  v.  Wall,   26  Gratt.  (Va.) 

354  ;  s.c.  21  Am.  Rep.  303  ; 
De  Hart  v.  Dean,  3  MoAr.  D.  C. 

60; 
Cooper  V.  McDonald,  L.  R.  7  Ch. 

Div.   288;   s.c.   33  Moak  Eng. 

Rep.  581  ; 
Appleton  V.  Rawley,  L.  R.  8  Eq. 

139,  143  ; 
FoUett  V.  Tyrer,  14  Sim.  125  ;  s.c. 

13  L.  J.  Ch.  441  ; 
Burnet  v.  Davis,  2  P.  Wms.  316. 
■■  See :  Pool   v.  Blakie,  53  111.  495, 

502. 
« Stokes  V.    McKibbin,  18  Pa.   St. 

367,  369. 
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Sec.  1492.  Same— 2.  By  conveyance  during  coverture.— 
We  have  already  seen  that  a  wife  may  prevent  the  hus- 
band's estate  j'zire  iixoris  from  attaching  to  her  separate 
property  hy  conveying  or  wilHng  away  the  same  under  the 
powers  in  a  settlement.  ^  According  to  the  English  rule 
of  equity  the  wife  is  so  far  considered  a  feme  sole,  as 
relates  to  her  equitable  separate  estate,  that  she  has  the 
power  freely  to  dispose  thereof  by  joining  with  her  trus- 
tee in  a  deed  of  conveyance  ;  ^  and  this  rule  prevails 
generally  in  this  country.  Thus  it  has  been  adopted  in 
Alabama,^  in  Connecticut,*  in  Greorgia,°  in  Kentucky,^ 
in  Maryland,^  in  Missouri,*  in  New  Jersey,^  in  New 
York,^"  in  North  Carolina, ^^  in  Ohio,^  in  Vermont, ^^  and 
in  Wisconsin.^* 

Sec.  1493.  Same— Same— New  York  doctrine.— In  New 
York,  in  an  early  case,  ^'^  upon  the  fullest  consideration  by 
the  Court  of  Errors,  the  English  rule  was  approved  and 
maintained,  though  it  may  be  regarded  as  subsequently 
limited  to  the  charge  or  appropriation  by  the  wife  for  the 
benefit  of  herself  or  her  estate.  ^^    It  is  now  a  matter 

'  See  :  Ante,  §  1490.  pear    to    overrule  the    earlier 

*  Scarborough  v.  Borman,  1  Beas.  decisions  in  Miller  v.  William- 

34  :  son,  5  Md.   219  ;  Tarr  v.  Wil- 

Tullett  V.  Armstrong,  1  Beas.  1  ;  liams,  4  Md.  Ch.  68. 

Hulme  V.  Tenant,  1  Bro.  C.  C.  16;  »  Segond  v.  Garland,  23  Mo.  547  ; 

Brandon    v.   Robinson,   18    Ves.  Whitesides    v.   Cannon,   23   Mo. 

429,  434  ;  s.c.  11  Rev.  Rep.  226;  457. 

Parks  V.  White,  11  Ves.  209.  '  Leas'craft  v.  Hedden,  4  N.  J.  Eq. 

See  :  Jones  v.  Harris,  9  Ves.  486  ;  (3  H.  W.  Gr.)  512,  551. 

s.c.  7  Rev.  Rep.  282  ;  w  See  :  Post,  %  1492. 

Sperling  v.  Rockfort,  8  Ves.  164.  "  Frazier  v.  Brownlow,  3  Ired.  (N. 

3  Collins  V.  Larenburg,  19  Ala.  685.  C.)  Eq.237  ;  s.c.42  Am.Dec.l65. 

■•Imlayu.  Huntington;  20  Conn.  146,  ^'^  Hardy  v.  Van  Harlingen,  7  Ohio 

175.     In  this  case  Stoeris,  J. ,  in  St.  208. 

the  course  of  an  elaborate  opin-  '*  Frary  v.  Booth,  37  Vt.  78  ;  s.c.  4 

ion,  says  :  "  We  adopt  the  Eng-  Am.  L.  Reg.  N.  S.  143. 

lish  rule,  not  only  as  supported  "  Todd  v.  Lee,  15  Wis.  365  ;  s.c.  16 

by  the  highest   authority,  but  Wis.  480. 

because  we  think  it  is  also  sup-  "  Jaques    v.    Methodist   Episcopal 

ported  by  the    strongest  rea-  Church,  17  John.  (N.  Y.)  549  ; 

sons."     And  this  doctrine  is  re-  s.c.  8  Am.  Dec.  447  ; 

asserted  in  32  Conn.  Dyett  v.   North   American  Coal 

5  Fears  v.  Brooks,  12  Ga.  198.  Co.,  20  Wend.  (N.  Y.)  570  ;  s.c. 

«  Coleman  v.  Wooley,  10  B.  Mon.  33  Am.  Dec.  598. 

(Ky.)  330.  '^  Conveyance  by  married  woman — New 

'  Chew's  Admrs.    u  Beall,  13  Md.  York  doctrine.— In  North  Ameri- 

343  ;  can  Coal  Co.  v.  Dvett,  7  Paige 

Cooke  V.  Husbands,  11  Md.  493.  Ch.  (N.  Y.)  9,  it  is  held  that  "  a 

Cases  overmled. — These  oases  ap-  feme  covert,  as  to  her  separate 
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regulated  by  local  statute  in  the  state,  and  the  wife's  power 
over  her  separate  estate  has  been  greatly  enlarged.-' 

Sec.  1494.  Same— Same— In  New  England  states.— In  the 
New  England  states  the  lack  of  general  powers  in  the 
courts  of  equity  has,  perhaps,  precluded  the  adjudication 
of  the  subject  in  any  of  the  states  except  Connecticut 
and  Vermont,  in  which  states  the  principle  of  the  laws 
established  in  England  is  adopted,  to  the  extent,  at  least, 
that  a  married  woman  may  charge  her  separate  property 
for  her  own  benefit,  regarding  it  as  resting  in  sound, 
legal,  and  moral  reasons,  and  resulting  in  securing  to  the 
wife  all  proper  protection  while  effectuating  justice  be- 
tween her  and  those  with  whom  she  has  dealt  with  refer- 
ence to  and  on  the  credit  of  her  separate  property.  If,  in 
the  exercise  cf  this  power,  the  wife  disposes  of  her 
separate  property  under  a  power  in  the  settlement,  the 
husband's  estate  during  coverture  will  be  prevented  from 
attaching.^ 


estate,  is  considered  as  a  feme 
sole,  and  may  in  person,  or  by 
lier  legally  authorized  agent, 
bind  such  separate  estate  with 
the  payment  of  debts  con- 
tracted for  the  benefit  of  that 
estate,  or  for  her  own  benefit, 
upon  the  credit  of  the  separate 
estate."  And  the  same  doc- 
trine is  held  in  Gardner  i\ 
Gardner,  7  Paige  Ch.  (N.  Y.) 
112.  In  this  last  case,  when  in 
the  Court  of  Errors,  33  Wend. 
536,  COWBN,  J.,  held  the  fol- 
lowing language :  "If  the  wife 
holds  an  estate  separate  from 
and  independent  of  her  hus- 
band, as  she  may  do  in  equity, 
chancery  considers  her,  in  re- 
spect to  her  power  over  this 
estate,  as  a  feme  sole;  and  al- 
though she  is  still  incapable  in 
equity  of  charging  herself  per- 
sonally with  debts,  yet  I  think 
the  better  opinion  is,  that  sep- 
arate debts,  contracted  by  her 
expressly  on  her  own  account, 
shall,  in  all  cases,  be  considered 
an  appointment  or  appropria- 
tion for  the  benefit  of  the  cred- 
itors, as  to  so  much  of  her 
separate  estate  as  is  sufficient 
to  pay  the  debts,  if  she  be  not 
disabled   to  cha/ge  it  by  the 


terms  of  the  donation.'' 
Same — Curtis  v.  Engel  and  Yale  v. 
Dederer. — The  same  rule  as  in 
North  American  Coal  Co.  v. 
Dyett  is  recognized  by  the  Vice- 
Chancellor,  3  Sandf.  Ch.  (N.  Y.) 
287,  in  Curtis  v.  Engel,  and  is 
explicitly  sanctioned  in  Yale  v. 
Dederer,  18  N.  Y.  Rep.  365.  It 
is  true,  in  this  case,  when  again 
before  the  Court  of  Appeals  (22 
N.  Y.  450),  SELDElf,  J.,  at- 
tempts to  weaken  the  stability 
of  the  law  as  thus  held  and 
adhered  to  in  New  York. 
While  we  cannot  accord  suc- 
cess to  the  attempt,  yet  it  is 
pertinent  to  the  case  in  hand 
to  remark,  that  the  court  hold 
in  that  case  an  express  charge, 
created  by  a  married  woman 
upon  her  separate  estate  for 
her  own  benefit,  to  be  valid  in 
equity. 

'  4  N.  Y.  Rev.  Stat.   (8th  ed.)  3600- 
2606 ;  2  N.  Y.  Rev.  Stats.,  Code 
&  L.  1403-1407. 
See  :  Leggett  v.  Perkins,  3  N.  Y. 

2907; 
Rogers  v.  Ludlow,  3  Sandf.  (N. 
Y.)  Ch.  104. 

'  See  :  Fi-ary  v.  Booth,  37  Vt.  48  ; 
s.c.  4  Am.  L.  Reg.  N.  S.  143. 
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Sec.  1495.  Same  —  Same  —  in  other  states.— In  other 
states  it  is  held  that  no  disposition  of  the  wife's  separate 
property  can  be  made  by  lier  or  her  husband',  unless  a 
power  of  disposition  is  expressly  granted  to  her.  This 
doctrine  has  been  adopted  in  Mississippi,  ^  in  Penn- 
sylvania,^ in  Ehode  Island,^  in  South  Carolina,*  in 
Tennessee,^  and  in  Virginia.^  The  English  cases  were 
very  elaborately  reviewed  by  the  Court  of  Appeals  of 
South  Carolina  in  the  case  of  Ewing  v.  Smith,  ^  the 
question  held  to  be  res  nova  in  this  country,  and  the 
better  doctrine  declared  to  be  that  the  feme  covert  has 
no  powers  except  those  expressly  granted  by  the  deed  of 
settlement,  which  is  the  sole  source  or  fountain  of  her 
authority.^  The  same  doctrine  was  adopted  in  Penn- 
sylvania, in  the  case  of  Lancaster  v.  Dolan,^  and  has 
since  been  followed  with  such  strictness  in  that  state  that 
a  feme  cover  fs  bond  has  been  held  absolutely  void,  even 


•  Doty  17.  Mitchell,  17  Miss.  (9  Smed. 

&  M.)  435,  447. 
^  Wright  V.  Brown,  44  Pa.  St.  234 ; 
Steinman  v.  Ewing,  43   Pa.   St. 

63; 
Rogers  v.  Smith,  4  Pa.  St.  63. 
3  Metcalf  V.  Cooke,  2  R.  I.  355. 
"  Ewing  V.  Smith,  3  Desau.  (S.  C.) 

Eq.  417  ;  s.c.  5  Am.  Dec.  557  ; 
Reid  V.  Lamar,  11  Strobh.  (S.  C.) 

Eq.  27. 
See  :  Trustees  v.  Center,  1  MoC. 

(S.  C.)  Eq.  270. 
Compare :  Clark  v.  Makenna,  1 

Cheves  (S.  C.)  Eq.  163  ; 
James  v.  Mayrant,  4  Desau.  (8. 

C.)  Eq.  591 ;  s.c.  6  Am.  Dec. 

630  ; 
Carter  ii.  Eveleigh,  4  Desau.  (S. 

C.)  Eq.  19 ; 
Robinson  v.  Dart's  Exrs.,  1  Dud- 
ley (S.  C.)  Eq.  128  ;  s.c.  31  Am. 

Dec.  569  ; 
Maywood  v.  Johnston,  1  Hill  (S. 

C.)  L.  228  ; 
Adams  v.  Mackey,  6  Rich.  (S.  C.) 

Eq.  75. 
'■  Litton    V.    Baldwin,    8    Humph. 

(Tenn.)  209  :  s.c.  47  Am.  Dec. 

605; 
Marshall  v.  Stephens,  8  Humph. 

(Tenn.)  159  ;  s.c.  47  Am.  Dec. 

601  ; 
Ware  v.Sharp.l  Swan(Tenn.)489; 


Morgan  v.  Elam,  4  Yerg.  (Tenn.) 
875. 

"  Williamson  v.  Beekham,  8  Leigh 
(Va.)  20. 

■<  3  Desau.  (S.  C.)  Eq.  417,  427  ;  s.c. 
5  Am.  Dec.  557. 

8  South  Carolina  doctrine — Ewing  v. 
Smith. — The  doctrine  laid  down 
in  Ewing  v.  Smith,  3  Desau. 
(S.  C.)  Eq.  417  ;  s.c.  5  Am.  Dec. 
557,  was  followed  in  Maywood 
V.  Johnston,  1  Hill  (S.  C.)  Eq. 
228 ;  Robinson  v.  Dart's  Exrs. ,  1 
Dudley  (S.  C.)  Eq.  128;  s.c.  31 
Am.  Dec.  569.  Some  doubt  was 
thrown  on  it  in  Trustees  v.  Cen- 
ter, 1  McC.  (S.  C.)  Eq.  270,  and 
in  recent  cases  the  courts  of  this 
state  have  gone  so  far  as  to 
charge  the  estate  with  debts 
contracted  for  its  benefit. 
James  v.  Mayrant,  4  Desau.  (S. 
C.)  Eq.  591  ;  s.c.  6  Am.  Dec. 
630; 
Cater  v.  Eveleigh,  4  Desau.  (S. 
C.)  Eq.  19  ;  s.c.  6  Am  Dec. 
596; 
Montgomery  v.  Eveleigh,  1  McC. 

(S.  C.)  Eq.  367  ; 
Adams  v.  Mackey,  6  Rich.  (S.  C.) 
Eq.  75. 

9 1  Rawle  (Pa.)  231 ;  s.c.  18  Am. 
Dec.  625,  overruling  Newlin  v. 
Newlin,  1  Serg.  &  R.  (Pa.)  375. 
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where  the  deed  of  settlement  gave  her  power  to  make  a 
deed  under  her  hand  and  seal,  the  same  as  if  unmarried  ;  ^ 
and  a  settlement  upon  the  wife,  subject  to  her  order 
alone,  is  held  not  to  give  her  the  power  to  dispose  of  the 
estate  by  will.^  And  in  this  state  the  wife's  mortgage, 
where  executed  jointly  with  her  husband,  with  due 
formality,  has  been  declared  void  because  the  deed  of 
settlement  did  not  in  express  words  give  a  power  to 
mortgage.^ 

Sec.  1496.  Same— 3.  By  statutory  enactment.— The  hus- 
band's estate  jure  uxoris  may  also  be  prevented  from 
attaching  by  statute  creating  a  separate  estate  for  the 
wife  in  her  own  property,  and  securing  absolute  control 
and  possession  thereof  during  coverture.  The  chief 
object  of  statutes  passed  securing  to  the  wife  her  separate 
property  is  to  free  such  property  from  the  marital  rights 
of  the  husband.  In  such  statutes  the  wife  is  generally 
enabled  to  hold  the  property  alone,  free  from  the  hus- 
band and  his  creditors.*  In  those  cases,  however,  where 
the  husband's  estate  jure  uxoris  has  become  a  vested 
one,®  it  cannot  be  destroyed  by  statute  ;  ^  neither  can  the 
liens  of  creditors  or  purchasers  from  a  husband,  having 
vested  rights,  be  disturbed.'' 

'  Wallace  v.  Coston,  9  Watts  (Pa.)    «  Almond  v.   Bonnell,  76  111.   536, 

137  ;  540,  541. 
Dorrance  v.  Scott,  3  Wliart.  (Pa.)    '  See  :  Plumb  v.  Sawyer,  21  Conn. 

309 ;  S.C.  31  Am.  Dec.  509.  351,  355  ; 

'  Lyne's  Exrs.,  1  Pa.  St.  111.  Bridgford  v.  Riddel,  55  lU.  361, 

See:  Wright  v.  Brown,  44  Pa.  266; 

St.  224  ;  Farrell  v.  Patterson,  43  111.  54,  58; 

Steinman  v.  Ewing,  43   Pa.  St.  Comly  v.    Strader,   1    Ind.   134, 

63  ;  135 ; 

Rogers  v.  Smith,  4  Pa.  St.  93.  McCafferty     v.     McCafferty,     8 

3  Wright  V.  Brown,  44  Pa.  St.  234.  Blackf.  (Ind.)  218,  220  ; 

«  Alabama  Code. — In    some    of    the  Davis  v.  O'Ferrall,  4  G.   Greene 

states,  however,  as  in  Alabama,  (Iowa)  168,  358  ; 

the  husband  is  made  a  trustee  Curtis  v.  Hobart,  41  Me.  330,  233; 

of  the  wife's  separate  property  Given  v.  Marr,  37  Me.  312,  333- 

subject  to   removal  for  unfit-  234  ; 

ness.  Coombs  v.    Read,   82  Mass.    (16 

Ala.  Code,  §  2706.  Gray)  271,  273  ; 

See  :  Dent  v.  Slough,  40  Ala.  518,  Davis  v.    Newton,  47    Mass.   (6 

.533  *  Met )  537  • 

Bishop  V.  Blair,  36  Ala.  80.  Meyers  v.  Gale,  45  Mo.  416,  418  ; 

"■  Van  Note  v.  Downey,  8  N.  J.  L.  Cunninghams  Gray,  30  Mo.  170, 

(3  Halst.)  319,  333  ;  173,  173  ; 

Mann's  Appeal,  50   Pa.  St.  375,  Clark  v.  Clark,  30  Ohio  St.  138, 

381.  136 ; 


Chap,  XXIV.  §§  1497,  1498.]    STATUTORY  CHANGES.         1^17 

Sec.  1497.  How  estate  barred.— The  husband's  estate 
during  coverture  in  the  real  property  of  his  wife  may  be 
barred  either  (1)  by  a  forfeiture  by  the  wife  of  her  in- 
heritance for  any  cause,  and  (2)  by  a  divorce  a  vinculo 
matrimonii  at  the  suit  of  the  wife  for  the  fault  of  the 
husband.^ 

Sec.  1498.  statutory  changes.— The  common-law  rule 
in  respect  to  the  husband's  estate  in  the  real  property  of 
his  wife  during  coverture  has  been  generally  if  not 
universally  changed  in  this  country  by  statutory  enact- 
ments ;  and  the  wife  is  now  vested,  by  statute,  with  all 
the  rights  and  capacities,  in  respect  to  her  property,  of  a 
single  woman.  The  prevailing  opinion  seems  to  be  that 
while  separate  property  acts  do  suspend,  during  covert- 
ure, all  the  rights  of  a  husband,  or  his  creditors,  in 
statutory  separate  property,  they  do  not  destroy  curtesy, 
or  prevent  its  vesting  on  the  wife's  death,  unless  such  an 
event  is  clearly  intended  by  the  statute  ;  as  where  the 
statute  not  only  provides  that  the  property  of  the  wife 
shall  be  hers,  etc.,  but  also  defines  her  husband's  interest 
therein,  if  she  dies  intestate,  in  which  case  curtesy  is 
excluded.  Where  she  has  power  to  alienate  or  charge 
her  property,  she  may  thereby  defeat  curtesy,  but  the 
statute  must  contain  express  words  to  enable  her  to 
convey  alone ;  and,  also,  when  she  has  power  of  dis- 
position of  the  property  by  will,  she  may  thereby  defeat 
curtesy.^ 

Section  III.— Homestead  Exemption— Introductory. 

Sec.  1499.    Definition — "What  included. 
Sec.  1500.     Purpose  and  policy  of. 
Sec.  1501.    Homesteads  favored  in  law. 

Lefever   v.  Witmer,  10  Pa.   St.  ^  Bozarth  v.  Largent,  128  111.   95 ; 

505,  506  ;  s.c.  21  N.  E.  Rep.  230. 

Gillespie    v.    Warford,   2    Cold.  See :  Noble  v.  McFarland,  51  111. 

(Tenn.)  632,  644  ;  226  ; 

Green  v.  Otte,  1  Sim.  250,  352.  Freeman  v.  Hartman,  45  lU.  57  ; 

'  Oldham    v.   Henderson,   5    Dana  s.c.  93  Am.  Dec.  193 ; 

(Ky  )  357  ;  Cole  v.  Van  Riper,  44  111.  58  ; 

Burt  V.  Hurlburt,  16  Vt.  292  ;  Hatfield  v.  Sneden,  53  N.  Y.  280  ; 

2  Co.  Litt.  (19th  ed.)  351a.  In  re  Winne,  3  Lans.  (N.  Y.)  21. 
See  :  Ante.  §§  814-831.  1476. 
87 
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Sec.  1502.  Nature  and  incidents  of  homestead  estate. 

Sec.  1503.  What  constitutes  a  homestead. 

Sec.  1504.  Kinds  of  homesteads — 1.  Rural  and  urban. 

Sec.  1505.  Same — 3.  Mixed  homesteads. 

Sec.  1506.  Same — 3.  Business  homesteads. 

Sec.  1507.  Title  and  tenure  necessary  to  support  homestead. 

Section  1499.  Definition.— A  homestead  is  the  place  of  a 
home  or  house  ;  that  part  of  a  man's  landed  property 
which  is  about  and  contiguous  to  his  dwelling-house, 
and  was  anciently  called  a  "  homestall "  or  "home- 
stale."  ^  The  word  homestead  usually  applies  to  the 
dwelling-house  at  which  the  family  resides,  where  a  man 
surrounds  himself  with  the  insignia  of  home,  with  the 
usual  and  customary  appurtenances,  including  outbuild- 
ings of  every  kind  necessary  and  convenient  for  the 
family  use,  and  the  lands  used  for  the  purposes  thereof.^ 


1  Tumlinson  v.  Swinney,  S3  Ark. 
400  ;  s.c.  76  Am.  Dec.  433  ; 

Eliot  V.  Thatcher,  43  Mass.  (3 
Met.)  45,  note. 

Primary  meaning  of  the  word — Phelps 
V.  Eooney. — In  the  case  of 
Phelps  V.  Eooney,  9  Wis.  70  ; 
s.c.  76  Am.  Dec.  824,  Chief  Jus- 
tice Dixon  says  that,  primarily, 
the  word  "  homestead"  natur- 
ally meant  the  place  of  the 
house, — the  inclosure  or  ground 
immediately  connected  with 
the  house, — and  not  the  house 
or  dwelling  itself.  It  was  there- 
fore necessary  to  the  existence 
of  a  homestead  that  it  should 
be  a  piece  of  land  designed  or 
used  as  the  place  of  the  house. 
This  natural  and  obvious  signi- 
fication of  the  word  should  not 
be  confounded  with  that  of  the 
words  "  abode,"  "  dwelling- 
house,"  "home,"  "residence," 
and  the  like,  which  did  not 
necessarily  mean  the  same 
thing.  The  word  "  dwelling- 
house  "  means  a  building,  edi- 
fice, or  place  designed  or  con- 
structed for  the  habitation  of 
man,  as  distinguished  from 
those  other  buildings  and  edi- 
fices constructed  by  man  for 
other  purposes.  It  is  not 
synonymous  with  "liabita- 
tion,"  "residence,"  "home," 
or  "  abode,"  although  a  dwell- 
ing-house   might    be    any    of 


these. 
Anderson  Law  Diet.  513. 
See :    Norris    v.   Kidd,   28  Ark. 

485; 
Tumlinson  v.  Swinney,  33  Ark. 

400 ;  s.c.  76  Am.  Deo.  436  ; 
Estate  of  Delaney,  37  Cal. 179,180  ; 
Gregg  V.  Bostwick,  33  Cal.  320, 

325,  237  ;  s.c.  91  Am.  Dec.  637  ; 
Cook  V.  McChristian,  4  Cal.  23  ; 
Taylor  v.  Hargous,  4  Cal.  268  ; 

s.c.  60  Am.  Dec.  606  ; 
Tourville  v.  Pierson,  39  111.  446  ; 
Kitchell  V.  Burgwin,  31  111.  40  ; 
Brown  v.  Martin,   4  Bush  (Ky.) 

47; 
Dyson  v.  Sheley,  11  Mich.  537  ; 
Tillotson  V.  Millard,  7  Minn.  513  ; 

s.c.  83  Am.  Dec.  112  ; 
Clark  V.  Shannon,  1  Nev.  565  ; 
Barney  v.  Leeds,  51  N.  H.  265  ; 
Austin  u  Stanley,46  N.  H.  51,52; 
Hoitt  V.  Webb,  36  N.  H.  158, 166  ; 
Wetz  V.  Beard,  12  Ohio  St.  431  ; 
Iken  V.  Olenick,  42  Tex.  198  ; 
Philleo  V.  Smalley,  23  Tex.  498, 

503; 
Franklin  v.  Coffee,  18  Tex.  4:3  ; 

s.c.  70  Am.  Dec.  393  ; 
Hancock  v.  Morgan,  17  Tex.  582; 
Sampson  v.  Williamson,  6  Tex. 

102  ;  s.c.  55  Am.  Dec.  763  ; 
Morgan  v.  Stearns,  41  Vt.  398  ; 
Mills  V.  Estate  of  Grant,  36  Vt. 

260; 
True  V.  Morrill,  38  Vt.  673  ; 
Bunker  v.  Locke,  15  Wis.  635, 

638; 
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A  homestead  necessarily  includes  the  idea  of  a  house  or 
residence,  a  mansion-house/  and  in  its  popular  accepta- 
tion includes  whatever  is  used,  being  either  necessary 
or  convenient,  as  a  place  of  residence  for  the  family, 
as  contradistinguished  from  a  place  of  business,^  but 
may  be  a  combination  of  residence  for  the  family  and 
place  of  business.^  "Homestead"  does  not  precisely 
mean  a  farm,  but  only  that  part  of  a  man's  landed 
property  which  is  about  and  contiguous  to  his  dwelling- 
house,  distinguishing  it  from  the  outlying  lands. ^ 

Sec.  1500.  Purpose  and  poUcy  of.— Homestead  estates 
are  creatures  of  statutes  in  the  various  states,  the 
primary  object  of  which  is  to  secure  to  the  head  of  each 
family  a  home  with  a  limitation  upon  its  value,  in  which 
the  family  may  be  reared,  and  which  shall  be  exempt 
from  forced  sale  to  pay  debts.^  Such  exemptions  are 
primarily  designed  for  the  protection  and  maintenance 
of  the  wife  and  children  against  the  neglect  and  improv- 
idence of  the  father  and  husband.®  These  statutes  are 
based  on  the  idea  that,  as  a  matter  of  public  policy,  for 

Phelps  V.  Rooney,  9  Wis.  70  ;  s.c.  Franklin  v.  Coffee,  18  Tex.  415  ; 

76  Am.  Deo.  334  ;  s.c.  70  Am.  Dec.  393. 

Greeley  v.  Scott,  3  Woods  C.  C. .  » In  re  Crowey,  71  Cal.  303  ;  s.c.  13 

657;  S.C.  13  Nat.  Bankr.Reg.248.  Pac.  Rep.  330  ; 

In  the    California  constitution    and  Gregg  v.  Bostwick,  33  Cal.  836, 

statutes  the  word  "  homestead  "  328  ;  s.c.  91  Am.  Dec.  637. 

is  used  in  its  popular  sense.     It  ^  See  :  Post,  §§  1506,  1524. 

represents  the   dwelling-house  In  'Wisconsin  a  homestead  is    in 

at    which  the  family  resides,  land,  not  exceeding  prescribed 

with  the  usual  and  customary  quantity,   upon    which  is  the 

appurtenances,   including  out-  dwelUng-house,  residence,  hab- 

buildings  of  every  kind  neces-  itation,  or  abode  of  the  owner 

sary  or  convenient  for  family  and  his  family,  without  regard 

use,  and  the  lands  used  for  the  to  the  manner  of  construction 

purposes  thereof.    If  situated  in  of  the  building,  and  the  value 

the  country,  it  may  include  a  and  use  of  the  property,  if  it  is 

garden  or  farm  ;  if  in  a  town  really  the  dwelling,  residence, 

or  city,  it  may  include  one  or  or  abode. 

more  lots  or  blocks.     It  need  Phelps  u  Rooney,  9  Wis.  70;  s.c. 

not  be  in  a  compact  body,  but  76  Am.  Dec.  344. 

may  be  intersected  by  streets  *  Eliot  v.  Thatcher,  48  Mass.  (3  Met.) 

or  highways  ;  nor  is  it  meas-  45,  note, 

ured  by  fences  merely.  ^  Wassell  v.  Tunnah,  35  Ark.   101, 

Gregg  V.  Bostwick,  38  Cal.  320  ;  103  ; 

s.c.  91  Am.  Dec.  637.  Gregg  v.  Bostwick,  33  Cal.  230  ; 

'  Scott  V.  Dyer,  60  Tex.  137  ;  s.c.  91  Am.  Dec.  637. 

Stanley  v.   Greenwood,  34  Tex.  «  Cook  v.  McChristian,  4  Cal.  33,  36. 
234; 
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the  promotion  of  the  property  of  the  state,  and  to  render 
independent  and  above  want  each  citizen  of  the  gov- 
ernment, it  is  proper  that  he  should  have  a  home — a 
homestead — where  his  family  may  be  sheltered  and  live 
beyond  the  reach  of  financial  misfortune  and  the  de- 
mands of  creditors.^ 

The  right  to  a  homestead  is  governed  by  the  statute  in 
force  at  the  time  the  debt  was  contracted.^  The  wisdom 
of  such  laws  has  frequently  been  discussed  and  is  gener- 
ally commended.^ 

Sec.  1501.  Homesteads  favored  in  law.— Homestead  es- 
tates are  favored  in  law,*  and  in  marshaling  assets, 
where  there  are  liens  upon  the  homestead  and  upon  the 
other  real  estate,  no  burdens  will  be  placed  upon  the 
homestead  which  have  not  been  created  by  the  parties 
themselves,  or  for  taxes ;  nor  will  a  mortgagee  of  real 
estate,  a  part  of  which  constitutes  a  homestead,  be  per- 
mitted or  required  to  resort  to  the  homestead  lands  for 
the  satisfaction  of  his  lien,  to  the  exclusion  of  the  other 
real  estate  owned  by  the  mortgagor.®  On  the  other 
hand  the  mortgagee  and  all  other  creditors   and  lien- 

'  Cliarless  v.   Lamberson,   1   Iowa  Mitchelson  v.  Smith,  28  Neb.  583 ; 

435,  489,  441  ;  s.c.  63  Am.  Dec.  s.c.  44  N.  W.  Rep.  871  ;  36  Am. 

457.  St.  Rep.  357  ; 

^Jackson    v.    Creigbton,   39   Neb.  Flowers  i>.  Miller,  13  Ky.  L.  Rep. 

310  ;  s.c.  45  N.  W.  Rep.  638.  350  ;  s.c.  16  S.  W.  Rep.  705. 

^  See :  Wassell  v.  Tunnah,  35  Ark.  See  also  the  authorities  cited  in 

101,  103  ;  the  last  footnote. 

Cook  V.  McChristian,  4  Cal.  23,  The  Supreme  Court  of  North  Carolina 

26  ;  say  :    "It  has  been  held  that 

Charless  v.  Lamberson,  1  Iowa  the  homestead  interest  is  one 

439  ;  s.c.  63  Am.  Deo.  457  ;  favored    by   the    constitution, 

Campbell  v.  Adair,  45  Miss.  170,  and  hence  a  mortgagor  has  a 

183 ;  right  to  demand  that  it  be  ex- 

Garrett  v.  Cheshire,  60  N.  C.  396,  onerated  and  discharged  from 

405  ;  s.c.  13  Am.  Rep.  647 ;  incumbrance  by  applying  the 

Franklin  v.  Coffee,  18  Tex.  415  ;  fund  realized  from  the  sale  of 

s.c.  70  Am.  Dec.  293 ;  the  excess  to  the  payment  of 

Homestead  Cases,  22  Gratt.  266  ;  the  mortgage  debt  in   prefer- 

s.c.  12  Am.  Rep.  507.  ence  to  other  claimants   who 

"  Holloway    v.   HoUoway,   86    Ga.  have  liens  either  upon  the  land 

576  ;  s.c.  12  S.  E.  Rep.  943  ;  33  in    which    the    homestead    is 

Am.  St.  Rep.  484 ;  11  L.  R.  A.  allotted  or  upon  other  lands  of 

518;  the  debtor." 

Frick  Co.  v.  Petels,  42  Kan.  537 ;  Leak  v.  Gav,  107  N.  C.  475  ;  s.c. 

s.c.  23  Pac.  Rep.  580  ;  16  Am.  12  S.  E.  Rep.  312. 

St.  Rep.  507  ;  »  Mitchelson  v.  Smith,  28- Neb.  583  ; 

Leak  v.  Gay,  107  N.  C.  370  ;  s.c.  s.c.  44  N.  W.  Rep.  871  ;  26  Am. 

13  S.  E.  Rep.  313  ;  St.  Rep.  357. 
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holders  whose  rights  are  not  prior  or  superior  to  those  of 
the  holder  of  the  mortgage,  have  a  right  to  require  that 
before  the  homestead  shall  be  resorted  to  for  the  purpose 
of  satisfying  the  mortgage  debt,  all  the  other  mortgaged 
property  shall  first  be  exhausted. ^  And  in  all  other 
cases  where  the  homestead  is  liable  for  debts  it  cannot 
be  taken  unless  the  debt  can  be  collected  in  no  other 
way.^  Homestead  laws  are  to  be  liberally  construed,^ 
but  the  right  thereto  will  not  be  enlarged  on  account 
of  the  poverty  or  physical  ailment  of  the  party  claiming 
it ;  *  and  the  Legislature  may  not,  hj  subsequent  acts, 
destroy  or  diminish  the  homestead  right,  as  against 
debts  then  in  existence.^ 


Sec.  1502.  IfatTire  and  incidents  of  homestead  estate. — 
Homestead  estates  are  purely  creatures  of  statute. 
Unless  expressly  so  provided  they  are  not  new  estates  in 
the  owner  of  the  homestead,  but  merely  a  right,  on  his 
part,  to  protect  himself  and  family  by  the  statute  from 
his  creditors,  and  prevent  their  selling  the  land  or  build- 
ings occupied  as  a  homestead,  so  long  as  he  and  his 
family    remain    in    possession.®    A    homestead    estate, 


»  Frick  Co.  v.  Petels,  43  Kan.  527  ; 
s.c.  33  Pac.  Eep.  580 ;  16  Am. 
St.  Rep.  507. 
See  :  Post,  §  1539. 

"  Flowers  v.  Miller,  13  Ky.  L.  Rep. 
250  ;  s.c.  16  S.  W.  Rep.  705. 

'  Brady  v.  Banta,  46  Kan,  131 ;  s.c. 
26  Pac.  Rep.  441. 
See :  Post,  §  1601. 

*  Vornberg  v.  Owens,  88  Ga.  237 
s.c.  14  S.  E.  Eep.  563  ; 
Neal  V.   Brockhan,   87  Ga.   130 
B.C.  13  S.  E.  Rep.  283. 

=  Galligher  v.  Smiley,  28  Neb.  189 
s.c.  44  N.  W.  Rep.  187  ;  26  Am, 
St.  Rep.  319. 

6  McDonald  v.  Crandall,  43  111.  231 
s.c.  93  Am.  Dec.  113. 
Homestead  a  privilege  and  not  an 
estate. — In  Illinois,  prior  to  tlie 
act  of  July  1,  1873,  the  home- 
stead exemption  was  not  an 
estate  but  a  privilege  or  exemp- 
tion merely,  and  where  the  fee 
to  the  land  was  transferred 
Trithout  a  relinquishment  of 
the  homestead  exemption,  the 
operation  of  the  deed  was  sus- 


pended until  the  possession  was 
surrendered,  or  the  premises 
abandoned. 

See  :  Browning  v.  Harris,  99  111. 
459; 

Eldridge  v.  Pierce,  90  111.  480  : 

Finley  v.  McConneU,  60  Ilk  259, 
263; 

Hewitt  V.  Templeton,  48  111.  367  ; 

Coe  V.  Smith,  47  111.  225  ; 

Black  V.  Curran,  81  U.  S.  (14 
Wall.)  463,  470;  bk.  20  L.  ed. 
849,  850. 

In  Georgia  it  is  said,  in  the  case  of 
Pendleton  v.  Hooper,  87  Ga. 
108  ;  s.c.  13  S.  E.  Rep.  313  ;  27 
Am.  St.  Rep.  237,  that  the  head 
of  a  family  who,  if  judgment 
for  a  debt  has  been  rendered 
against  him,  has  parted  witli 
the  title  to  his  land  by  a  .deed 
of  gift,  but  has  never  parted 
with  possession,  may  still  as- 
sert the  exemption  allowed  by 
Georgia  Code,  §  2040,  to  prevent 
a  sale  of  the  land  by  virtue  of 
the  judgment. 
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being  purely  statutory,  is  subject  to  peculiar  incidents, 
and  can  be  created  and  destroyed  only  in  the  method 
prescribed  by  the  statute.^  A  homestead  estate  is  a 
personal  right  which  cannot  be  assigned  or  exercised  by 
.  another.^  In  the  creation  of  such  estates  the  statutes 
usually  provide  how  they  shall  be  held  in  case  of  the  dis- 
solution of  the  marriage  by  a  divorce  of  the  parties.^ 
Under  the  California  statute,  the  homestead  estate 
is  a  kind  of  joint  estate  with  the  incident  of  survivor- 
ship ;  *  in  Florida,  a  judgment  rendered  against  an  ad- 
ministratrix on  an  indebtedness  of  her  intestate  is  not  a 
lien  on  the  homestead  of  the  intestate,  who  was  the  head 
of  a  family,  where  the  indebtedness  is  not  excepted  from 
the  exemption  provisions  of  the  homestead  statute ;  ® 
under  the  Georgia  constitution,  the  homestead  cannot  be 
sold  for  money  borrowed,  even  where  it  is  expended  in 
improvements  of  the  estate  ;  ^  under  the  Minnesota  stat- 
utes, the  lien  of  a  judgment  does  not  attach  to  home- 
stead property  purchased  by  the  debtor  subsequent  to 
the  judgment  where  the  purchase  and  the  occupancy  are 


1  See  :  Boyd  v.  Cudderback,  31  111.  itors,    although    the   property 

113,  169  ;  was  exempt  from  levy. 

Connor  v.  MoMurray,  84  Mass.  (2  Currier  v.  Sutherland,  54  N.  H. 

Allen)  204  ;  475  ;  s.c.  20  Am.  Rep.  143. 

Abbott  V.   Cromartie,  72  N.   C.  »  Matter  of  Wixon's  Estate,  35  Cal. 

548 ;  s.c.  21  Am.  Eep.  457.  320  ; 

'  Bowman  v.  Norton,  16  Cal.  313  ;  Cotton  v.  Wood,  25  Iowa  43. 

Hewitt  V.  Templeton,  48  111.  367  ;  "  Estate  of  Tompkins,  12  Cal.  114, 

Currier  v.  Sutherland,  54  N.  H.  125  ; 

475  ;  s.c.  20  Am.  Rep.  143  ;  Buchanan  Estate,  8  Cal.  507,  509. 

Bennett  v.  Cutler,  44  N.  H.  69  ;  "  Miller  v.  Finegan,  26  Fla.  29  ;  s.c. 

Bowyer's  Appeal,  31  Pa.  St.  210.  7  So.  Rep.  140  ;  6  L.  R.  A.  813. 

Thus  where  A,  owning  premises,  A  creiitor  seeking  to  satisfy  a  judg- 
which  were  exempt  from  exe-  ment  which  he  has  recovered 
cution  as  a  homestead,  con-  against  the  administratrix,  out 
veyed  them  to  B  by  a  deed  of  the  homestead  of  her  intes- 
which  was  fraudulent  and  void  tate,  who  was  the  head  of  the 
as  to  creditors,  but  A  con-  family  residing  in  Florida,  can 
tinned  to  occupy  them,  and  claim  no  advantage  from  the 
the  premises  were  afterwards  fact  that  the  wife  has  elected 
sold  under  an  execution  against  to  take  a  child's  part  in  lieu  of 
A,  and  C  derived  title  through  dower.  If  by  her  election  she 
such  sale,  the  court  held :  (1)  forfeited  her  dower  interest, 
that  the  right  to  a  homestead  the  heirs  took  the  entire  home- 
was  not  assignable,  and,  there-  stead. 

fore,   that  whatever  rights  A  Miller  ■«.  Finegan,  36Fla.  39  ;  s.c. 

might  have  had,  B  could  not  7  So.  Rep.  140  ;  6  L.  R.  A.  818. 

avail  himself  of  them  ;  and  (2)  ^  McWilliams  v.  Bones,  84  Ga.  203  ; 

that  the  conveyance  might  be  s.c.  10  S.  E.  Eep.  724. 
fraudulent  and  void  as  to  cred- 
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simultaneous  ;  ^  in  New  Hampshire  the  wife's  interest  in 
the  homestead  estate  during  coverture,  h"ke  her  dower, 
is  merely  inchoate  ;  ^  under  the  South  Carolina  statute 
a  judgment  is  not  a  lien  upon  the  homestead  of  the 
debtor,  where  he  is  in  fact  entitled  to  one,  whether  set 
off  to  him  as  such  or  not ;  ^  and  under  the  constitution 
of  Tennessee,  entitling  every  head  of  a  family  to  a 
homestead,  the  right  to  a  homestead  is  to  be  determined 
by  the  status  of  the  debtor  at  the  time  the  creditor's 
claim  becomes  a  lien,  and  not  by  the  existence  of  the 
debt.*  But  a  homestead  right  is  subject  to  voluntary 
alienation,^  and  may  be  mortgaged,®  but  where 
mortgaged  the  estate  cannot,  after  the  death  of  the 
husband,  be  foreclosed  against  the  wife,  even  where 
the  instrument  has  been  executed  by  husband  and  wife 
jointly,  unless  the  claim  secured  by  the  mortgage  be 
presented  for  allowance  against  the  husband's  estate.'^ 
A  mere  verbal  promise  to  give  security  cannot  create 
a  mortgage  lien  upon  homestead  property.^  The  levy 
of  an  attachment  upon  an  exempted  homestead  is  a 
nullity,  and  does  not  deprive  the  debtor  of  the  right  to 
sell  the  real  estate.® 

Sec.  1503.  What  constitutes  a  homestead.— In  its  incep- 
tion the  substance  of  a  homestead  is  a  parcel  of  land  on 
which  the  family  resides,  and  the  house  thereon,  used 
as  a  home,^"  together  with  buildings  appurtenant 
thereto,  including  those  occupied  by  the  owner  in  prose- 
cuting his  business  ; "   but  not  such  buildings  as  are 

'  Neumaier  v.  Vincent,   41  Minn.  A.  803. 

481  ;  B.C.  43  N.  W.  Rep.  376.  «  Mayers  v.   Paxton.  78  Tex.   196  ; 

'  Foss  V.  Strachn,  43  N.  H.  40  ;  s.c.  14  S.  W.  Rep.  568. 

Gunnison  v.  Twitcliell,  38  N.  H.  '»  Ante,  §  1499  ;  Post.  §  1549. 

63.  See  :  Tromans    v.   Mahlman,    92 

5  King  V.  McCarley,  33  S.  O.  364  ;  Cal.  1 ;   s.c.  37  Pao.  Rep.  1094  ; 

s.c.  10  S.  E.  Rep.  1075.  38  Pac.  Rep.  579  ; 

^  Dye  V.  Cook,  88  Tenn.   275  ;  s.c.  First  National  Bank  of  Stewart 

17  Am.  St.  Rep.  883  ;  13  S.  W.  v.  Hollingworth,  78  Iowa  575  ; 

Rep.  631.  s.c.  43  N.  W.  Rep.  536  ; 

'  See  :  Post,  g  1573.  Knrz  v.  Brusoh,  13  Iowa  371 ;  s.c. 

"  See  :  Post,  §  1587.  81  Am.  Dec.  435  ; 

'  Hearn  v.   Kennedy,    85  Cal.  55 ;  Creager  v.  Creager,  87  Ky.  449, 

s.c.  34  Pac.  Rep.  606.  450  ;  s.c.  9  S.  W.  Rep.  380 ;  10 

8  King  V.   Welborn,  83  Mich.  195;  Ky.  L.  Rep.  424. 

s.c.  47  N.  W.  Rep.  106  ;  9  L.  R.  "  See  :  Post,  §§  1506,  1534. 
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rented  to  others  and  yield  a  revenue  to  the  owner.  ^  The 
homestead  is  the  inviolable  sanctuary  of  the  family, 
and  embraces  in  its  protection  not  merely  the  head  of 
such  family,  but  all  its  members,  whether  consisting  of 
husband,  wife,  and  children,  or  any  other  combination 
of  human  beings  living  together  in  common  interest, 
and  having  a  common  object  in  their  pursuits  and 
occupations ;  and  if  the  property  on  which  they  are 
domiciled  belongs  to  either  or  all  so  living  together,  it  is 
a  homestead,  and  not  subject  to  forced  sale.^  But  the 
exemption  as  a  homestead  of  a  given  quantity  of  land 
has  regard  to  the  purpose  for  which  it  is  used,  and  will 
not  cover  all  the  buildings  which  may  be  erected  upon 
the  land,  whatever  may  be  their  character,  and  for 
whatever  purposes  they  are  designated,  merely  because 
the  debtor  lives  in  one  of  them.^  If  what  is  actually 
used  as  a  homestead  is  of  greater  extent  or  greater 
value  than  the  statute  giving  the  exemption  allows,  the 
excess  is  not  a  homestead  under  the  statute,  though  so 
in  fact,  because  the  declaration  of  homestead  does  not, 
ex  propria  vigore,  impress  upon  the  excess  the  quality  of 
a  homestead.*  A  homestead  is  constituted  by  residence 
and  location  according  to  law.^  Where  these  things 
exist  the  homestead  becomes  a  right  in  the  premises  ex- 
empted by  law  from  forced  sale.®  Land  paid  for  with 
homestead  land'  is  homestead  property,  though  the  deed 
be  taken  in  the  name  of  the  wife  when  it  should  have 
been  taken  in  the  name  of  the  husband.  Possession  by 
the  husband  with  the  wife,  he  being  the  head  of  the 
family,  is  presumptively  his  possession ;  and,  if  the 
premises  occupied  be  homestead  property,  the  creditor  of 
the  wife  is  chargeable  with  constructive  notice  of  its 

'  Kurz  V.  Briisch,  13  Iowa  871  ;  s.c.  s.c.  44  N.  W.  Rep.  187  ;  26  Am. 

81  Am.  Dec.  435.  St.  Rep.  319  ; 

See  :  Post.  §  1542.  Loan  Association  v.  Watson,  45 
2  Wilson  V.  Cochran,  31  Tex.  677 ;  Kan.   133  ;   s.c.   35  Pac.   Rep. 

s.c.  98  Am.  Deo.  553.  586  ; 

'  Casselman  v.   Packard,   16  Wis.  Blackburn    v.   Knight,   81    Tex. 

114  ;  s.c.  83  Am.  Dec.  711  336  ;  s.c.  16  S.  W.  Rep.  1075  ; 

See  :  Ante,  §§  1543,  1554.  Dodkins  v.  Kuykendall,  81  Tex. 
«  Gregg  V.  Bostwick,  33  Cal.  330  ;  180  ;  s.c.  16  S.  W.  Rep.  743  ; 

s.c.  91  Am.  Dec.  637.  Johnston  v.  Martin,  81  Tex.  18; 
»  See  :  Post,  §§  1549,  1550.  s.c.  16  S.  W.  Rep.  550. 

'  Galligher  v.  Smiley,  38  Neb.  189  ;  See  :  Ante,  §§  14S9,  1500. 
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homestead  character,  though  the  formal  paper  title  be  in 
the  wife.^  While,  as  we  have  already  seen,  residence  is 
necessary  to  constitute  a  homestead,^  yet  residence  by 
the  heirs  on  the  homestead  of  the  ancestor  after  his  death 
is  not  necessary  for  the  continuance  of  its  exemption 
from  his  debts.^  And  it  has  been  said  that  a  city  lot, 
bought  by  a  man  in  contemplation  of  marriage  and  for  a 
homestead,  and  inclosed  and  improved  after  marriage, 
with  the  intention  of  building  on  it  as  soon  as  means  per- 
mit, is  exempt  even  before  any  dwelling-house  is  built  on 
it ;  *  but  this  is  not  the  prevailing  doctrine.^  The  home- 
stead exemption  extends  to  the  entire  building  used  for 
family  residence  and  business  purposes  where  no  portion 
of  the  building  used  for  the  business  purposes  could 
be  so  used  except  in  connection  with  the  balance  of 
the  building,^  the  use  of  a  portion  of  a  building  for 
business  purposes  being  in  no  way  inconsistent  with  the 
right  of  homestead,  so  long  as  it  continues  to  be  the 
bona  fide  residence  of  the  family  of  the  debtor.^  The 
true  object  of  homestead  laws  is  not  to  save  a  mere 
shelter  for  the  debtor  and  his  family,  but  to  give  him 
the  full  enjoyment  of  the  whole  lot  of  ground  exempted, 
and  it  has  been  said  that  it  may  be  used  in  whatever 
way  he  may  think  best  for  the  occupancy  and  sup- 
port of  his  family,  whether  in  the  way  of  cultivating 
it  or  by  the  erection  and  use  of  buildings  upon  it,  either 

'  Broome  v.  Davis,  87  Ga.  584 ;  s.c.  so  as  to  permit  them  to  levy  on 

13  S.  E.  Eep.  749.  a  portion  of  it.     They  appear 

2  See :  Ante,  §  1499  ;  Post,  §§  1549,  to  prefer,  if  possible,   to  hold 

1550.  the  property  either  exempt  or 

3  Miller  v.  Finegan,  26  Fla.  29  ;  s.c.  not  exempt  as  a  whole  accord- 

7  So.  Rep.  140  ;  6  L.  R.  A.  813.  ing  to  the  use  to  which  it  is 

See  :  Post,  §  155i.  put.    The  homestead  which  tlie 

■*  Reske  v.  Reske,  51  Mich.  641 ;  s.c.  debtor    owns  and  occupies  is 

47  Am.   Rep.  594  ;    16  N.  W.  exempt  with  a  specified  quan- 

Rep.  895.  tity  of  land  appurtenant  there- 

^  See  :  Post,  §  1552.  to,  without  regard  to  the  uses 

*  Cass  County  Bank  v.  Webber,  83  to  which  he  puts  the  land  or 

Iowa  63;  s.c.  48  N.  W.  Rep.  the  business  he  pursues  upon  it. , 

1067  ;  12  L.  R.  A.  477.  Binzel  v.  Grogan,   67  Wis.    147, 

See  :  Post.  §§  1506,  1524,  1525.  152  ;  s.c.  29  N.  W.  Rep.  895. 
Division   of  building  occupied  as  a    '  Heathman  v.  Holmes,  94  Cal.  291  ; 

homestead.— With  the  exception  s.c.  29  Pac.  Rep.  404  ; 

of  the  Wisconsin  courts,  courts  Palmer  v.  Hawes,  80  Wis.  474 ; 

do  not  seem  inclined  to  dividea  s.c.  50  N.  W.  Rep.  341. 

building  in  favor  of  the  cred-  See  :  Post,  g§  1506,  1534,  1535. 

itors  of  a  homestead  claimant 
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for  the  carrying  on  of  his  own  business,  or  for  deriving 
income  in  the  way  of  rent,^  but  the  better  doctrine  is 
thought  to  be  that  he  cannot  hold  as  exempt  buildings 
merely  erected  for  the  purpose  of  renting. ^  Under  a 
statute  giving  a  homestead  in  lands  "owned  and 
occupied "  as  a  residence,  mere  occupancy  is  not  suffi- 
cient to  create  a  homestead  right,  there  must  also  be 
some  assignable  interest  in  the  land.®  The  true  tests  of 
a  homestead  are  use  and  occupation  and  value.*  In 
some  of  the  states  under  the  statute  the  quantity  is 
unlimited,  whether  in  town  or  country ;  °  consequently, 
the  question  as  to  what  land  constitutes  a  homestead  is  to 
be  determined  by  ascertaining,  first,  what  land  has  been 
actually    occupied    and    used    as    a    homestead,®   and. 


111.  230 
lU.   194 


'  Hubbell  V.  Canady,  58  111.  437. 

2  See  :  Past,  §  1543. 

2  Berry   v.  Dobson,   68  Miss.   483; 

s.c.  10  So.  Rep.  45. 
See  :  Post,  §  1533. 
■  ■*  See  :  Post,  §§  1549,  1550. 
*  Gregg  V.  Bostwick,  33  Cal.  220  ; 

s.o.  91  Am.  Dec.  687. 
Actual  Tise,  occupation,  and  residence 

are  essential  to  a  valid  home- 
stead claim. 
Tumlinson  v.  Swinney,  32  Ark. 

400  ;  s.c.  76  Am.  Deo.  433  : 
Prescott  V.  Prescott,  45  Cal.  59  ; 
Taylor  v.  Hargous,  4  Cal.  268 

s.c.  60  Am.  Deo.  606  ; 
Cabeen  v.  Mulligan,  37 

s.c.  87  Am.  Dec.  247  ; 
Walters  v.  People,   18 

s.c.  65  Am.  Dec.  730  ; 
Neal  V.  Coe,  35  Iowa  407,  409  ; 
Campbell  v.  Ayres,  18  Iowa  356  ; 
Hale  V.  Heaslip,  16  Iowa  453  ; 
Christy  v.  Dyer,   14  Iowa  438  ; 

s.c.  81  Am.  Deo.  493  ; 
Kurz  V.  Brusch,  13  Iowa  373 ;  s.c. 

81  Am.  Dec.  435  ; 
Dickson  v.  Chorn,  6  Iowa  19 ;  s.c. 

71  Am.  Dec.  383 ; 
Rhodes  v.   McCormiok,  4  Iowa 

368,  373  ; 
Charless  v.  Lamberson,   1  Iowa 

435  ;  s.c.  63  Am.  Deo.  457 ; 
TlUotson  V.  Millard,  7  Minn.  513  ; 

s.c.  83  Am.  Dec.  113  ; 
Pryor  v.  Stone,  19  Tex.  371 ;  s.o. 

70  Am.  Dec.  347  ; 
Franklin  v.  Coflfee,  18  Tex.  413 ; 

s.c.  70  Am.  Dec.  393,  294  ; 
Casselman  v.  Packard,  16  Wis. 


114  ;  s.c.  82  Am.  Dec.  710; 

Hoyt  V.  Howe,  3  Wis.  753 ;  s.c. 
63  Am.  Dec.  705. 

See :  Aokley  v.  Chamberlain,  16 
Cal.  181  ;  s.c.  76  Am.  Dec.  516  ; 

Fogg  V.  Fogg,  40  N.  H.  283  ;  s.c. 
77  Am.  Dec.  715. 

Post,  §  1550. 

Xlie  homestead  character  does  not  at- 
tach to  property  owned  by  the 
head  of  the  family  until  it  is 
actually  occupied  and  used  as 
a  home. 

Neal  V.  Coe,  35  Iowa  409  ; 

Elston  V.  Robinson,  23  Iowa  811  ; 

Hale  V.  Heaslip,  16  Iowa  453  ; 

Christy  v.  Dver,  14  Iowa  438  ; 
s.o.  81  Am.  Dec.  493; 

Charless  v.  Lamberson,  1  Iowa 
435  ;  s.c.  63  Am.  Deo.  457. 

See  :  Post,  ^  1553. 

A  mere  intention  to  occupy  the  prem- 
ises is  not  sufficient  to  make 
them  a  homestead,  althougli 
such  intention  is  subsequently 
carried  out. 

Elston  V.  Robinson,  33  Iowa  311 ; 

Charless  v.  Lamberson,  1  Iowa 
435  ;  s.c.  63  Am.  Deo.  457. 

Compare:  Cowgell  v.  Warring- 
ton, 66  Iowa  666. 

The  use  and  occupation  must  be  that 
designed  hy  law,  that  is,  as  a 
home,  or  place  to  abide,  a  place 
for  the  family. 

Kurz  V.  Brusch,  13  Iowa 373  ;  s.c. 
81  Am.  Dec.  435  ; 

Rhodes  v.  McCormick,  4  Iowa 
368,  373. 

See  :  Post,  §8  1506,  1534. 
'  See  :  Post,  §  1549,  et  seq. 
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second,  what  is  its  extent  or  value.  ^  Quantity  and 
value  operate  only  as  limitations  upon  homestead 
.  exemptions,  and  cannot  he  taken  into  account  as  tests 
to  determine  what  the  homestead  is  in  fact  ;  they  do  not 
enter  into  the  definition  of  a  homestead,  which  must  be 
accertained  by  other  tests.^ 

Sec.  1504.  Kinds  of  homesteads— 1.  Rural  and  urban.— 
The  homestead  exemptions  created  by  statute  may  be 
divided  into  those  which  are  situated  in  the  country  and 
those  which  are  situated  in  town ;  those  of  a  mixed 
nature,  or  both  rural  and  urban,  and  business  home- 
steads. But  the  distinction  between  these  classes  of 
homestead  exemptions  is  not  important  except  in  those 
cases  where  there  is  a  difference  in  the  statutory  valua- 
tion, or  in  the  mode  of  estimating  the  extent  or  value. 
The  statutes  generally  provide  that  the  rural  homestead 
.  exemption  shall  consist  of  a  tract  of  land  of  so  many 
acres  irrespective  of  value,  or  of  a  tract  of  land  of  a 
given  value  irrespective  of  the  number  of  acres  ;  and 
that  the  urban  homestead  shall  consist  of  a  house  and  a 
given  quantity  of  land  irrespective  of  its  value,  or  of  a 
given  valuation  irrespective  of  the  quantity  of  land  and 
the  actual  value  of  the  building.^ 


Sec.  1505.  Same— 2.  Mixed  homesteads.— The  home- 
stead exemption  statutes  all  recognize  a  distinction 
between  rural  and  urban  homesteads ;  the  two  cannot  be 


'  Gregg  V.  Bostwick,  33  Cal.  220  ; 

S.C.  91  Am.  Deo.  637. 
'  Gregg  .V.  Bostwick,  33  Cal.  220  ; 

s.c.  91  Am.  Dec.  637. 
See  :  Post,  §§  1544,  1549. 
*  See  :    Engelbrecht  v.   Shade,    47 

Cal.  627  : 
Gregg  V.  Bostwick,  33  Cal.  220 ; 

s.c.  91  Am.  Dec.  637.; 
Ackley  v.  Chamberlain,  16  Cal. 

181 ;  s.c.  76  Am.  Dec.  516 
Oliver  v.  Snowden,  18  Fla. 

s.c.  43  Am.  Rep.  338  ; 
Kurz  V.  Brusch,  13  Iowa  371 

81  Am.  Dec.  435  ; 
Eandal  v.   Elder,   12    Kan. 

260; 
Dyson  v.  Shelley,  11  Mich.  527  ; 
Kelly  V.  Baker,  10  Minn.  154  ; 


833; 


>', 


Goldman  v.  Clark,  1  Nev.  607  ; 
Clark  V.  Shannon,  1  Nev.  563  ; 
Iken  V.  Olenick,  42  Tex.  195  ; 
Eayland  v.  Rogers,  34  Tex.  617, 

631; 
Campbell  v.  McManus,   32  Tex. 

442; 
Moore  v.  Whitis,  30  Tex.  440  ; 
Stanley  v.  Greenwood,  24  Tex. 

334  ;  s.c.  76  Am.  Deo.  106  ; 
Pryor  v.  Stone,  19  Tex.  371  ;  s.c. 

70  Am.  Dec.  341 ; 
Metliery  v.  Walker,  17  Tex.  593  ; 
Hancock  v.  Morgan,  17  Tex.  583 ; 
Casselman  v.  Packard,  16  Wis. 

114;  s.c.  82  Am.  Dec.  710; 
Phelps  V.  Rooney,  9  Wis.  70  ;  s.c, 

76  Am.  Dec.  344. 
See  :  Post,  g  1544,  et  seq. 
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blended  ;  and  where  one  owns  lands  in  a  town  and  also 
outside,  he  cannot  claim  both  ;  ^  that  is,  where  he  resides 
upon  the  land  in  the  country  he  cannot  claim  the  lot  in 
town,  and  where  he  resides  upon  the  lot  in  town  he  can- 
not claim  the  land  in  the  country  as  exempt  under 
the  homestead  statute.  The  question  whether  a  home- 
stead in  the  country  can  be  affected  by  the  extending  of 
the  corporation  limit  of  a  tovm  so  as  to  include  its 
boundaries,  is  one  regarding  which  there  is  a  conflict  of 
authority  ;  ^  but  the  better  doctrine  is  thought  to  be  that 


'  See :  Oliver  v.  Snowden,  18  Fla. 
833  ;  S.C.  43  Am.  Rep.  838  ; 

Sarabas  v.  Fenlon,  5  Kan.  592  ; 

Keith  V.  HyBdman,  57  Tex.  425  ; 

Evans  v.  Womack,  48  Tex.  280  ; 

Rogers  v.  Ragland,  43  Tex.  422  ; 

Iken  V.  Oleniok,  43  Tex.  195. 
=  See  :  Thornton  v.  Boyden,  81  111. 
300; 

Finley  v.  Diedrick,  12  Iowa  916  ; 

Sarabas  r.  Fenlon,  5  Kan.  593  : 

Iken  V.  Olenick,  43  Tex.  195  ; 

Eayland  v.  Rogers,  84  Tex.  617  ; 
s.c.  sub  nom.  Rogers  v.  Rag- 
land,  42  Tex.  433  ; 

Nolan  V.  Reed,  38  Tex.  425  ; 

Bassett  v.  llessner,  80  Tex.  604 ; 

Taylor  v.  Boulware,  17  Tex.  74 ; 
s.c.  67  Am.  Dec.  643; 

Parker  v.  King,  16  ATis.  228 ; 

Bull  r.  Conroe,  18  "Wis.  283. 

Wisconsin  doctrine — ^Parker  v.  King 
— In  discussing  this  question  in 
the  case  of  Parker  v.  King,  16 
Wis.  233,  Chief  Justice  Dixon 
said  :  "  I  cannot  assent  to  the 
proposition  that  the  privileges 
spoken  of  in  the  constitution, 
and  extended  to  debtors  by  ex- 
isting laws,  are,  as  to  particular 
property  which  may  come 
witbin  the  present  protection, 
to  be  considered  as  vested 
rights,  or  a-s  partaking  so 
much  of  the  character  of  such 
rights  that  the  Legislature  can- 
not by  future  enactments 
change  or  modify  the  laws  so 
as  to  deprive  debtors  of  a  por- 
tion of  the  property  which  they 
now  hold  as  exempt.  It  seems 
to  me  clear  that  if  such  statutes 
were  general  in  their  operation, 
and  affected  the  interests  of  all 
debtore  alike,  according  to  the 
classes  into  which  they  are  at 


present  divided,  and  if  they  did 
not  amount  to  a  total  repeal  of 
all  exemptions,  but  left  debtors 
in  the  enjoyment  of  enough  of 
the  comfoi-ts  of  life,  so  that 
they  could  not  readily  and 
without  hesitation  say  that  the 
constitutional  duty  was  unexe- 
cuted, they  would  be  subject 
to  objection  on  account  of  those 
clauses  in  the  constitution 
which  forbid  the  disturbance 
of  settled  rights  of  property. 
The  immunities  or  benefits 
which  debtoi-s  are  to  derive 
from  the  operation  of  such 
laws  are  spoken  of  in  the  con- 
stitution as  privileges,  not 
absolute  rights.  The  words 
used  imply  that  the  framers, 
although  they  made  it  obliga- 
tory upon  the  Legislature  to 
recognize  them,  considered 
them  matters  of  legislative 
grace  or  favor,  and  not  vested 
rights  growing  out  of  grants 
from  the  state,  or  compacts  be- 
tween the  state  and  individual 
debtors.  The  state  receives 
nothing,  and  the  debtors  pay 
no  price,  the  consideration  for 
which  does  not  contribute  to 
their  own  immediate  and  spe- 
cial benefit.  They  are  more  in 
the  nature  of  gratuities  com- 
manded by  the  constitution 
and  enforced  by  tlie  Legislat- 
ure, and  their  perpetuity  and 
safety,  so  far  as  future  legisla- 
tion is  concerned,  must  depend 
entirely  on  tlie  clause  of  the 
constitution  which  requires 
them,  and  such  other  clauses  as 
prevent  special  and  exclusive 
legislation  upon  subjects  of 
general  concern.    The  language 
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where  a  homestead  is  established  outside  of  city  limits, 
and  the  corporate  limits  are  subsequently  so  extended  "" 


of  the  constitution  is  general, 
and  within  it  tliei'e  is  room  for 
tlie  exercise  of  a  wide  discre- 
tion on  tlie  part  of  the  Legis- 
lature. It  declares  tliat  the 
privilege  of  the  debtor  to  enjoy 
the  necessary  comforts  of  life 
should  be  recognized  by  whole- 
some laws.  As  a  general  pro- 
position it  may  be  said  that  it  is 
for  the  Legislature  to  decide 
what  are  the  necessary  com- 
forts of  life,  and  what  amount 
of  propei'ty  may  reasonably  be 
exempted,  and  to  determine  the 
sanitary  proprieties  of  the  laws 
by  which  such  exemptions  are 
recognized.  But  I  cannot  as- 
sent to  the  doctrine  that  the 
discretionary  power  given  to 
the  Legislatiire  is  absolute  and 
unlimited,  and  that  it  may  not 
do  violence  to  the  clause,  as 
well  by  exempting  too  much 
as  too  little,  or  by  protecting 
those  things  which  are  not  of 
the  necessary  comforts  of  life, 
as  well  as  by  refusing  to  pro- 
tect those  which  are  ;  or  by  the 
passage  of  unwholesome  laws, 
as  well  as  by  neglecting  to  pass 
those  which  are  wholesome 
and  proper.  Nor  do  I  believe 
that  the  action  of  the  Legislat- 
ure in  this  respect  is  entirely 
beyond  the  reach  or  control  of 
the  courts." 
Texas  doctrine — Taylor  v.  Bonlware. 
— In  discussing  the  same  ques- 
tion in  Taylor  v.  Boulware,  17 
Tex.  74 ;  s.c.  67  Am.  Dec.  643, 
the  coui't  came  to  a  different 
conclusion.  Mr.  Justice  Lips- 
comb, who  delivered  the  opin- 
ion of  the  court,  speaks  as 
follows:  "The  protection  of 
tlie  homestead  from  forced 
sale  was  no  doubt  a  favorite 
object  with  the  convention, 
and  the  constitutional  provision 
intended  to  insure  that  object 
has  been  regarded  as  entitled 
to  a  liberal  construction.  The 
term  '  lot  or  lots '  used  in  the 
constitution  must  be  taken 
and  construed  m  the  popular 
sense  of  those  terms  ;  and,  when 
so  used,  never  would  be  con- 
sidered   as     embracing     land 


as 


within  the  jurisdictional  limits 
of  the  corporation,  not  con- 
nected with  the  plan  of  the 
city.  It  might  be  important 
to  the  administration  of  the 
police  laws  of  the  corporation, 
that  such  lands,  and  those  who 
owned  and  occupied  them, 
should  be  within  its  jurisdic- 
tion ;  but,  until  streets  had 
been  extended  through  the 
land  connecting  it  with  the 
plan  of  the  town,  the  land  could 
not  be  called  a  '  lot '  of  the 
town.  It  is  admitted  tliat  the 
term  '  lot '  is  sufficiently  com- 
prehensive to  embrace  any 
piece  or  parcel  of  land,  and 
the  land  in  controversy  might 
be  so  designated,  but  not  be- 
cause it  was  within  the  corpor- 
ate limits  of  a  town.  There  is 
a  large  plantation  commencing 
within  three  hundred  yards  of 
the  court-liouse  in  which  we 
are  now  holding  court.  That 
plantation  may  or  may  not  be 
within  the  jurisdictional  limits 
of  the  town  of  Tj'ler  ;  but  if  it 
is,  no  one  would  ever  think  of 
designating  it  as  a  town  lot  in 
the  town  of  Tyler.  There  is 
another  view  which  fortifies 
the  conclusions  at  which  we 
have  arrived  ;  that  is,  that  it 
will  be  impossible  to  know  how 
the  homestead  wUl  be  affected 
by  extending  streets  through 
it,  and  connecting  it  with  the 
plan  of  the  town.  It  may  be 
so  materially  affected  as  to  ren- 
der it  of  little  or  no  value  as  a 
homestead  ;  and  if  it  should  be 
held  that  it  was  cut  off  from 
and  separated  from  the  lands 
without  the  jurisdictional  lim- 
its of  the  corporation, tlie  owner 
would  have  an  equity  that 
should  be  secured  to  him. 
This,  perliaps,  could  only  be 
done  by  allowing  him  to  make 
his  homestead  on  the  land 
without  the  corporate  jurisdic- 
tion of  the  town.  This  we 
regard  as  a  strong  reason  why 
the  homestead  should  not  be 
disturbed  under  the  circum- 
stances presented  in  this  case." 
This  decision  was  re-afflrmed 
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to  include  the  land  occupied  as  a  homestead,  this  ex- 
tension will  not  change  its  character  from  a  rural  to  an 
urban  homestead,  and  subject  it  to  the  rules  relating 
to  the  latter,  without  some  act  on  the  part  of  the  owner 
of  the  homestead — such  as  subdividing  the  property 
into  lots ;  ^  because  neither  the  Legislature  nor  the 
municipal  corporation  has  power  to  take  from  a  home- 
steader the  right  that  has  once  attached,  or  to  compel 
him  to  subdivide  his  land  into  lots  and  blocks,  so  as  to 
reduce  the  quantity  exempt  from  execution  under  the 
statute.^ 

Sec.  1506.  Same— 3.  Business  homesteads.— It  may  be 
laid  down  as  a  general  principle  that  a  homestead  need 
not  be  used  and  occupied  exclusively  as  a  residence,  and 
that  the  benefit  of  the  exemption  is  not  lost  by  the 
owner's  neglecting  to  use  a  portion  of  his  dwelling- 
house  or  residence  with  his  family,  or  by  appropriating 
some  portion  of  it  to  some  other  use.^    The  reason  for 


in  the  subsequent  case  of  Bas- 
setfc  V.  Messner,  30  Tex.  604, 
and  in  Nolan  v.  Eeed,  30  Tex. 
435. 

Iowa  doctrine — Finley  v.  Lietrick. — 
The  Iowa  courts  hold  that  the 
homestead  right  having  once 
legally  attached  "  cannot  be 
taken  away  without  the  con- 
sent of  the  owner.  The  owner 
has  a  right  to  plat  his  home- 
stead and  divide  it  into  lots  for 
town  or  city  purposes ;  and, 
when  so  platted,  and  the  plats 
acknowledged  and  recorded, 
he  cannot  claim  the  homestead 
in  acres  ;  but  an  incorporated 
city  or  legislature  cannot  com- 
pel him  to  so  subdivide  his 
property.  The  value  of  the 
homestead  cannot  change  the 
right  of  the  owner  to  its  ex- 
emption. The  law  confers  this 
bounty  upon  both  the  rich  and 
poor.  The  creditor  gives  credit 
with  the  full  knowledge  of  the 
law,  and,  if  the  whole  of  the 
debtor's  wealth  is  in  his  home- 
stead, it  is  free  from  the  reach 
of  his  creditors." 

Finley  v.  Dietriok.  12  Iowa  516. 
'  There  is  one  case  (Nolan  v.  Reed, 


38  Tex.  425)  that  even  goes  so 
far  as  to  hold  that  where  the 
owner  of  the  homestead  sub- 
divides the  property  into  lots 
and  blocks  and  builds  houses 
which  he  rents  to  tenants  for 
business  purposes,the  character 
of  a  rural  homestead  is  not 
thereby  destroyed.  But  this 
is  an  ill-considered  decision 
rendered  by  judges  appointed 
by  military  authority  under 
the  reconstruction  act  of  Texas. 
*  Finley  v.  Dietrick,  12  Iowa  516. 

See  :  Sarabas  v.  Fenlon,  5  Kan. 
592; 

Iken  V.  Oleniok,  42  Tex.  195 ; 

Nolan  V.  Reed,  38  Tex.  425  ; 

Ragland  v.  Rogers,  34  Tex.  617  ; 
s.o.  43  Tex.  422 ; 

Bassett  v.  Messner,  30  Tex.  604 ; 

Taylor  v.  Boulware,  17  Tex.   74 ; 
s.c.  67  Am.  Deo.  042. 
'  Phelps  V.  Rooney,  9  Wis.  70  ;  s.c. 
76  Am.  Dec.  244. 

See :   Heathman  v.   Holmes,   94 
Cal.  291 ;  s.c.  29  Pac.  Rep.  404  ; 

Rush  V.   Gordon,   38  Kan.   583; 
s.c.  6  Pac.  Rep.  700  ; 

Hogan  V.  Manners,  23  Kan.  551 ; 
s.c.  33  Am.  Rep.  199  ; 

Orr  V  Shraft,  22  Mich.  260,  264  ; 
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this  is  that  the  use  of  a  building  for  business  purposes, 
or  the  renting  of  a  part  of  it,  is  not  inconsistent  with  the 
right  of  homestead,  so  long  as  it  continues  to  be  the 
bona  fide  residence  of  the  family  of  the  debtor.  ^  Thus 
it  has  been  said  that  the  homestead  is  not  deprived  of  its 
character  by  the  use  of  a  portion  of  it  for  a  brewery,^ 
or  dressmaking  ;^  or  by  keeping  boarders  and  lodgers  in 
town  ;  *  by  letting  rooms  in  a  dwelling-house  to  ten- 
ants ;'"  by  using  a  portion  of  the  house  as  a  law  oflfice,* 
or  a  retail  grocery  store  ;  ^  or  by  renting  one  portion  of  the 


Duncan  v.  Alexander,  83  Tex. 
441  ;  s.c.  18  S.  W.  Rep.  817  ; 

Harle  v.  Richards,  78  Tex.  •  80  ; 
s.c.  14  S.  W.  Rep.  257  ; 

Falmer  v.  Hawes,  80  Wis.  475 ; 
s.c.  50  N.  W.  Rep.  341 ; 

Pchoffen  v.  Landauer,  60  Wis. 
337;  s.c.  19  N.  W.  Rep.  95; 

Havriman  v.  Queen's  Ins.  Co.,  49 
Wis.  71,  84 ;  s.c.  5  N.  W.  Rep. 
13; 

Jarvis  v.  Moe,  38  Wis.  448  ; 

Re  TertelHng,  2  DiU.  C.  C.  339  ; 
s.c.  Fed.  Cas.  No.  13843. 

See  :  Post,  g§  1524,  1525. 

Where  a  building,  whose  size  and 
number  of  rooms  are  not  shown, 
is  occupied  as  a  residence  by 
the  family  of  the  owner,  ite 
homestead  character  is  not  de- 
stroyed by  proof  that  a  single 
rooiu  or  two  are  used  by  the 
owner  for  business  purposes. 

Hogan  V.  Manners,  23  Kan.  551, 
559  ;  s.c.  33  Am.  Rep.  199. 

Where  the  upper  story  of  a  bmlding 
was  occupied  as  a  dwelling,  the 
fact  that  the  lower  floor  was 
used  by  the  husband  for  busi- 
ness purposes  was  of  no  conse- 
quence, the  court  remarking 
that  "  no  one  would  imagine 
that  a  person  would  lose  his 
homestead  privilege  if  he 
should  happen  to  use  some 
room  in  his  dwelling  for  his 
law  office,  or  his  wife  should  in 
her  own  right  carry  on  dress- 
making in  one  of  the  apart- 
ments." 

Orr  r.  Shraft,  22  Mich.  260,  264. 

In  Texas  it  is  held  that  to  "  entitle 
the  storehouse  to  protection  as 
a  business  homestead  separate 
from  a  residence,  the  head  of 
tlie  family  must  have  a  calling 


or  business  to  which  the  prop- 
erty is  adapted  and  reasonably 
necessary,  and  such  property 
must  be  used  as  a  place  to  carry 
on  the  calling  or  business  of  the 
head  of  the  family,  and  is  pro- 
tected so  long  only  as  it  is  so 
used." 
Harle  v.  Richards,  78  Tex.  80 
s.c.  14  S.  W.  Rep.  257. 

'  Heathraan  v.  Holmes,  94  Cal.  291 
s.c.  29  Pac.  Rep.  404  ; 
Palmer  v.  Hawes,  80  Wis.  474 

s.c.  50  N.  W.  Rep.  341. 
See  :  Ante,  %  1503. 

"  Part  of  honse  used  as  brewery. — 
Under  a  statute  providing  that 
a  homestead  to  the  extent  of 
one  acre,  occupied  as  a  resi- 
dence by  the  family  of  the 
owner,  together  with  all  the 
improvements  on  the  same, 
shall  be  exempt,  the  whole 
house  occupied  as  a  home  by 
the  debtor  is  exempt  although 
a  portion  of  the  same  is  used 
and  was  constructed  with  a 
view  to  be  used  as  a  brewery  ; 
the  building  cannot  be  divided 
into  two  portions,  one  of  which 
is  exempt  and  the  other  not. 
Be  Tertelling,  2  Dill.  C.  C.  339  ; 
s.c.  Fed.  Cas.  No.  13843. 

s  Orr  V.  Shraft,  22  Mich.  260,  264. 

>•  Goldman  v.  Clark,  1  Nev.  607. 
See:  Pos^,  g  1525. 

'  Mercier  v.  Cliace,  93  Mass.  (11 
Allen)  194. 

«  See:  Orr  v.  Shraft,  22  Mich.  260, 
264. 

'  The  fact  that  the  homesteader's  wife 
carries  on  a  retail  grocery  and 
provision  business  in  the  first 
story  of  the  main  building  situ- 
ated on  a  homestead  claim,  and 
also  uses  the  cellar  in  connec- 
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house  as  a  store  and  using  another  part  for  the  purposes 
of  a  printing  office.^  And  where  a  building  designed  for 
a  dweUing-house,  and  occupied  by  the  owner  and  his 
family  as  such,  is  subsequently  devoted  by  him  to  hotel 
purposes,  the  building  does  not  lose  its  homestead 
character  where  the  extent  of  the  hotel  business  does 
not  interfere  with  the  general  character  of  the  building 
as  a  dwelling-house.^  But  where  the  property  is  used 
primarily  and  principally  for  hotel  purposes  it  would 
seem  that  it  will  not  be  entitled  to  be  exempted  as  a 
homestead  ;  ^  yet  it  is  held  by  a  Massachusetts  case  that 
the  right  of  homestead  may  exist  in  the  whole  of  a 
country  hotel.* 

The  statutes  in  some  of  the  states  provide  that  the 
homestead  shall  consist  of  land  used  "for  the  purposes 
of  the  home,  or  as  a  place  to  exercise  the  calling  or  busi- 
ness of  the  head  of  a  family."  Under  such  a  statute  it 
is  held  that  in  order  to  sustain  a  claim  for  a  business 
homestead,  distinct  from  the  residence,  in  a  city  or  town, 


tion  with  her  business,  will  not 
deprive  it  of  its  homestead 
character  or  permit  a  sale  of 
any  portion  of  it  on  execution. 

Rush  V.  Gordon,  38  Kan.  535  ;  s.o. 

16  Pao.  Rep.  700. 
Kelly  V.  Baker,  10  Minn.  154. 
■  Ackley  v.    Cliamberlain,  18  Cal. 
183. 

See :  Cass  County  Bank  v. 
Weber,  83  Iowa  63  ;  s.c.  48  N. 
W.  Rep.  1067  ;  13  L.  R.  A.  477; 

Lazell  V.  LazeU,  90  Ma.ss.  (8  Allen) 
575; 

King  V.  Welborn,  83  Mich.  195  ; 
s.c.  47  N.  W.  Rep.  106  ;  9L.  R. 
A.  803 ; 

Schoffen  v.  Landauer,  60  Wis. 
337  ;  s.c.  19  N.  W.  Rep.  95  ; 

Harriman  v.  Queen's  Ins.  Co.,  49 
Wis.  71,  84  ;  s.c.  5  N.  W.  Rep. 
13; 

Jarvis  v.  Moe,  38  Wis.  448. 

See  :  Post,  §  1525. 

The  homestead  exemption  extends  to 
the  entire  bnilding  used  both 
for  a  family  residence  and  a 
hotel,  where  no  rooms  used 
exclusively  for  hotel  purposes 
could  be  used  without  passing 
through  rooms  occupied  by  the 
family,  and  the  rooms  used  for . 


the  office  and  bar-room,  sitting 
and  dining  room,  were  also  in 
common  use  by  the  family. 

Cass  County  Bank  v.  Weber,  83 
Iowa  63  ;  s.c.  48  N.  W.  Rep. 
1067  ;  13  L.  R.  A.  477. 

A  separate  huilding  used  for  biislness 
purposes,  and  a  stable  used  for 
hotel  purposes,  on  the  same  lot 
with  a  hotel  which  is  exempt 
as  a  family  homestead,  are  not 
part  of  the  homestead. 

Cass  County  Bank  v.  Weber,  83 
Iowa  63 ;  s.o.  48  N.  W.  Rep. 
1067  ;  12  L.  R.  A.  477. 

Michigan  doctrine. — Under  Howes 
(Mich.)  Stat.,  §  7731,  a  lot  and 
the  house  thereon  may  be 
claimed  by  a  person  if  he  re- 
sides therein  and  owns  no  other 
property,  in  compliance  with 
the  requirements  of  the  statute, 
although  he  uses  the  property 
in  the  business  of  conducting  a 
hotel. 

King  V.  Welborn,  83  Mich.  195  ; 

s.c.  47  N.  W.  Rep.  106  ;  9  L.  R. 

A.  803. 

=  Laughlin  v.  Wright,  63  Cal.  116. 

'  Lazell  V.  Lazell,  90  Mass.  (8  AUen) 

575. 

See  :  Post,  §  1535. 
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"  it  must  be  reasonable  and  necessary  to  the  business" 
or  calling  of  the  head  of  a  family.  Where  the  owner 
of  a  store-room,  claiming  to  hold  and  occupy  it  as  a 
business  homestead,  removes  from  the  same  on  account  of 
failure  in  business,  and  leases  it  to  another,  he  is  held  to 
have  abandoned  such  homestead  right,  although  under 
the  terms  of  the  lease  he  has  the  right  to  the  possession 
of  the  building  upon  demand,  and  has  a  fixed  intention 
to  resume  business  therein  whenever  his  finances  will 
permit.^ 

Sec  1507.  Title  and  tenure  necessary  to  support  home- 
stead.—To  entitle  a  person  to  the  benefit  of  a  home- 
stead exemption  he  must  be  the  owner  of  the  premises  ;  ^ 
consequently  a  homestead  right  cannot  exist  in  build- 
ings, the  ownership  of  which  is  disconnected  from  the  soil 
upon  which  they  are  erected.^  But  the  claimant  need 
not  be  the  owner  of  the  absolute  fee*  in  order  to  estab- 
lish his  right  to  a  homestead  exemption,  it  being  suffi- 
cient, in  general,  if  he  has  an  estate  in  fee  for  life,®  or 
for  years  ;  ^  or  a  leasehold  estate  for  years,  ^  or  termin- 
able at  will,^  or  an  estate  by  curtesy,^  or  a  mere  equity 
in  the  land.^"  The  object  of  all  homestead  acts  is  to 
protect  the  debtor  and  his  family,  as  against  his 
creditors,  in   the  enjoyment  of  an  actual  homestead, ^^ 

'  Duncan    v.  Alexander,  83    Tex.  ment,  the  ownership  of  which 

441  ;  s.c.  18  S.  W.  Rep.  817.  is  disconnected  from  the  soil 

Particular  cases  as  to  what  con-  upon  which  it  is  erected,  that 

stitutes  a  business  homestead,  the  exemption  attaches  only  by 

ggg  .  virtue  of  the  ownership  of  the 

Houston  V.  Newsome,  82  Tex.  75  ;  land  upon  which  tlie  tenement 

s.c.  17  S.  W.  Rep.  603  ;  is  situated. 

Oppenheimer,  v.  Fritter,  79  Tex.  "  In  niinois  it  is  held  that  the  home- 

99  ;  s.c.  14  S.  W.  Rep.  1051.  stead  act  protects  owner  of  lot 

Also  •  Post  §  1534.  and  building  thereon  occupied 

«  Brown  v.  Keller.  32  III.  151  ;  s.c.  by  him  as  a  home,   although 

83  Am  Dec.  358.  the  estate  therein    owned  by 

8  Smith  V.  Smith,  12  Cal.  316  ;  s.c.  him  be  less  than  an  estate  in 

73  Am.  Dec.  533  ;  fee. 

Myrick  v.  Bill,  3  Dak.  384 ;  s.c  Deere  v.  Chapman,  35  111.  610 ; 

17  N.  W.  Rep.  268  ;  s.c.  79  Am.  Dec.  350. 

Brown  v.  Keller,  33  III.  151 ;  s.c.  "  See  :  Post,  §  1534. 

88  Am.  Dec.  258.  '  See  :  Post,  %  1534. 

Tenement  house— Brown  v.  Keller. —  '  See  :  Post,  S  15d5. 

Thus  it  is  said  in  Brown  v.  Kel-  '  See  :  Post,  8  1534. 

ler,   32  III.   151  ;   s.c.   83  Am.  »  See  :  Post,  %  1533. 

Dec.  358,that  the  homestead  ex-  '»  See  :  Post,  1 1530. 

emption  cannot  attach  to  a  tene-  ' '  See  ;  Ante,  ^  1500. 
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irrespective  of  the  title  or  tenure  by -which  it  is  held.^ 
But- it  is  essential  that  such  premises  be  actually  used, ^ 
or  manifestly  intended  to  be  used,  as  a  home  for  the 
family.^  The  homestead  right  does  not  depend  upon 
the  character  of  title  held  by  the  claimant  thereof.  The 
protection  extends  to  whatever  title  he  may  have  ;  *  but 
if  the  exemption  attaches  to  any  estate  less  than  a  fee, 
it  cannot  continue,  or  be  claimed,  after  the  estate  has 
terminated.^  Consequently  a  person  having  a  naked 
possession  only  of  land,  or  who  holds  by  a  wrongful  title, 
may  acquire  a  homestead  right  ^  therein,  and  be  entitled 
to  be  protected  in  it  as  against  all  the  world  except  the 
true  owner  ;  ^  and  such  homestead  right  is  exempt  from 
forced  sale  on  execution,  and  cannot  be  affected,  except 
by  a  voluntary  conveyance,  or  relinquishment,  in  the 
mode  prescribed  by  the  statute.  And  the  fact  that  the 
claimant,  after  the  attaching  of  his  homestead  right,  ac- 
quires the  true  title  from  a  stranger  does  not  affect  his 
right.** 

Where  a  party  has  acquired  a  homestead  right  in  a 
tract  of  land,  and  is  evicted  from  the  part  on  which  he 
lives,  he  may  move  to  the  other  part  of  such  tract  and 
hold  it  as  a  homestead.*  Any  change  of  title  of  the 
claimant  of  a  homestead  will  not  affect  the  exemption 
so  long  as  he  retains  sufficient  title  to  support  the  home- 
stead claim.  ^^  Any  person  rightfully  in  possession  of 
land,  under  a  contract  of  purchase,  is  an  "owner"  of 
the  premises  within  the  meaning  of  the  homestead  law  ; 

'  Sears  v.  Hanks,  14  Ohio  St.  298  ;  In  Mississippi,  however,  under  the 

B.C.  84  Am.  Dec.  378.  Code  of  1880,  §  1248,  giving  a 

«  See  :  Post,  §§  1549,  1550.  homestead  in  lands,   "  owned 

'  Houston  V.  Winter,  44  Tex.  611 ;  and  occupied  "  as  a  residence, 

Grosholz  V.  Newman,  88  U.  S.  mere  occupancy  is  not  suffici- 

(21  Wall.)  481  ;   bk.  22  L.  ed.  ent  to  create  the    homestead 

471.  right,  but  the  party  claiming  it 

*  Spencer  v.  Geissman,  37  Cal.  96  ;  must  have  some  assignable  in- 

s.c.  99  Am.  Dec.  248.  terest  in  the  land. 

'^  Brown  v.  Keller,  32  111.  151  ;  s.c.  Berry  v.  Dobson,  68  Miss.  483  ; 

83  Am.  Dec.  258.  s.c.  10  So.  Eep.  45. 

*  Spencer  v.  Geissman,  37  Cal.  96  ;  ^  Spencer  v.  Geissman,  37  Cal.  96  ; 

s.c.  99  Am.  Dec.  248  ;  s.c.  99  Am.  Dec.  248. 

Garaty  v.  Du  Boia,  5  S.  C.  493.  «  Spencer  v.  Geissman,  37  Cal.  96  ; 

Brooks  V.  Hyde,  87  Cal.  366  ;  s.c.  99  Am.  Dec.  248. 

Mann  v.  Rogers,  35  Cal.  310,  316  ;  '»  Kaser  v.  Haas,  27  Minn.  410  ;  7 

MoClurken  v.  McClurken,  46  lU.  N.  W.  Rep.  824. 

237. 
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and  where  he  is  the  head  of  a  family,  residing  with  them 
upon  the  land  and  using  and  occupying  it  as  a  home- 
stead, he  has  such  a  title  as  is  protected  from  levy  and 
sale.^  But  in  all  cases  a  claimant  must  have  an  actual 
home  in  which  the  family  resides  in  order  to  be  entitled 
to  the  exemption  under  the  statute,  ^  and  this  necessarily 
includes  the  idea  of  a  residence  ;  ^  but  it  is  sufiEicient  if 
the  person  claiming  a  homestead  be  a  resident,* — he 
need  not  be  either  a  native®  or  a  permanent  inhabitant.® 

Section  IV.— Homestead  Exemption— Who  Entitled  to. 

Sec.  1508.  Who  may  claim  homestead  exemption — Generally. 

Sec.  1509.  Same— Head  of  family. 

Sec.  1510.  Same — Same — Unmarried  person. 

Sec.  1511.  Same — Same — A  wife. 

Sec.  1513.  Same — Same — ^A  widow  or  widower. 

Sec.  1513.  Executions  ex  delicto — Not  affected  by. 

Sec.  1514.  Effect  of  death  or  loss  of  family  on. 

Sec  1515.  Same — Marital  survivor. 

Sec.  1516.  Wife's  right  in  homestead  exemption. 

Sec  1517.  Widow's  right  in  homestead  exemption. 

Sec.  1518.  Same — Non-resident  widow. 

Sec.  1519.  Same — Effect  on,  of  assignment  of  dower. 

Sec  1520.  Same — Ante-nuptial  contract  and  re-marriage. 

Sec  1531.  Same — Actions  affecting. 

Sec  1533.  Children's  rights  in  homestead  exemption. 

Section  1508.  who  may  claim  homestead  exemption— Gen- 
erally.—The  question  as  to  who  is  entitled  to  claim  a  home- 
stead exemption  depends  upon  the  particular  statute  of  the 
state  where  such  homestead  exemption  is  claimed.  In 
some  of  the  states  the  statute  provides  that  any  resident 
shall  be  entitled  to  homestead  benefits,^  while  in  others 

1  Blue  V.  Blue,  38  111.  9  ;  s.c.  87  Am.  Bearing  v.  Thomas,  25  Ga.  323. 

Dec.  367.  '  North     Carolina     doctrine — Lee     v. 

See  :  Post,  §  1531.  Moseley. — In    Lee    v.    Moseley, 

«  Gunn  V.  Gudehaus,  15  B.   Mon.  101  N.  C.  311 ;  s.c.  7  S.  E.  Rep. 

(Ky.)  453.  874  ;  3  L.  B.  A.  106,  it  is  said 

See  :  Post,  §  1549,  et  seq.  that  under  the  North  Carolina 

'  Stanley  v.   Greenwood,   34    Tex.  constitution    (art.    10,    §  2 :    3 

234  ;  s.c.  76  Am.  Dec.  106.  Am.   Const.   (1894)   78)  giving 

See :  Ante,  §  1499.  a  homestead  right  in  real  es- 

*  Alston  V.  Ulman,  39  Tex.  157.  state  not  exceeding  $1,000  in 

5  McKenzie  w.  Murphy,  34  Ark.  155.  value,  -'owned  and    occupied 

'  Dawley  v.  Ayers,  23  Cal.  108.  by  any  resident  of  this  state," 

Compare :  Post,  §  1553.  a  person  who  moved  with  his 

A  Methodist  itinerant  preacher  has  family  out  of  the  state  for  the 

been  allowed  a  homestead.  purpose  of  cultivating  his  wife's 
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the  right  is  confined  to  heads  of  families.^  But  it  is 
thought  that  in  all  the  states  the  person  claiming  an 
exemption  as  the  head  of  a  family  must  have  a  home 
which  he  occupies  in  the  state,  a  family,  and  a  family 
circle  at  that  home  of  one  or  more  under  his  control.^ 
When  these  conditions  all  concur  the  homestead  acts 
afford  protection  to  the  husband  as  head  of  the  family, 
and  through  him  to  his  wife  and  children.^  But  to 
create  the  right  of  a  homestead  exemption  in  Louisiana 
under  the  constitution  of  1879,  and  the  laws  passed  in 
pursuance  thereof,  the  debtor  who  claims  the  exemption 
must  combine  in  himself  four  indispensable  conditions, 
to  wit  :  1.  He  must  be  the  bona  fide  owner  of  the  land'; 
2.  he  must  occupy  the  premises  as  a  residence  ;  3.  he 
must  have  a  family,  or  person  or  persons  dependent  on 
him  for  support;  and  4.  the  property  must  not  exceed 
in  value  $2, 000.  All  these  conditions  must  co-exist  at 
the  very  time  the  claim  is  asserted,  and  the  absence  of 
any  one  of  them  will  defeat  his  claim  for  exemption.* 

Sec.  1509.  Same— Head  of  family.— The  family  to  whom 
the  homestead  is  secured  by  statute  consists  of  the  head 
thereof,  whether  father,  mother,  or  guardian,  and  the 
minor  child  or  children.^  The  general  doctrine  is  that  the 
word  "family,"  within  the  meaning  of  the  homestead 
laws,  embraces  a  collective  body  of  persons  living  together 

land  there,  and  to  make  it  his  value  of  one  thousand  dollars, 

home  until  he  got  the  property  which  is  declared  to  be  exempt 

there     in     order,     which     he  from  sale  under  legal  process." 

thought  would  take  about  two  Under  this  provision  it  is  held 

years,  and  then  return,  is  not,  that  Ihs  right  to  the  homestead 

while    so    living    out    of    the  is    to  be    determiued    by  the 

state,  although  returning  two  status  of  the  debtor  at  the  time 

or  three  times  a  year  for  the  the  creditor's  claim  becomes  a 

purpose  of  purchasing  supplies  lien,  and  not  by  the  existence 

and  looking  after  property  left  of  the  debt, 

there,  a  resident  entitled  to  a  Dye  v.  Cook,  88  Tenn.  275  ;  s.c. 

homestead  in  North  Carolina.  17  Am.  St.  Rep.  882  ;  12  S.  W. 

'  Dve  V.  Cook,  88  Tenn.  275  ;  s.c.  Rep.  631. 

"13  S.  W.  Rep.  631 ;  17  Am.  St.  «  See  :  Ante,  %  1449,  et  seq. 

Rep.  882  ;  s  qujo^  ^_  Guiod,  14  Cal.  506  ;  s.c. 

Denny  v.  White,  2  Cold.  (Tenn.)  76  Am.  Dec.  440,  441. 

283  ;  s.c.  88  Am.  Dec.  596.     .  ^  Martin    v.    Walker,   43   La.  An. 

Tennessee  doctrine— Dye  V.Cook. — By  1019  ;  s.c.  10  So.  Rep.  365. 

the  constitution  of  Tennessee  ^  Hoffman  v.  Neuhaus,  30  Tex.  633  ; 

(artXI.§ll;  2  Am.Const.,  1894,  s.c.  98  Am.  Dec.  493. 

452)  "  every  head  of  a  family  is  See  :  Burns  v.  Jones,  37  Tex.  50, 

entitled  to  a  homestead  of  the  51. 
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in  one  house,  or  within  the  cnrtilage,  in  a  legal  sense,  and 
does  not  include  alone  the  head  of  the  family  and  child 
or  children,  but  other  relatives,  domestics,  and  servants 
and  children  who  have  attained  their  majority  ;  in  other 
words,  every  collective  body  of  persons  living  together 
within  the  same  curtilage,  subsisting  in  common,  direct- 
ing their  attention  to  a  common  object, — the  promo- 
tion of  their  mutual  interests  and  social  happiness.^ 
The  family  does  not  include,  however,  boarders,  but 
only  the  persons  constituting  the  private  household. ^  It 
is  not  essential  that  there  should  be  any  children,  be- 
cause a  husband  and  wife  living  together  constitute  a 
family  within  the  meaning  of  the  word  as  used  in  home- 
stead laws.^  And  a  man  who  has  a  wife  and  child- 
dependent  upon  him  for  support  is  the  head  of  a  fam- 
ily, although  they  do  not  reside  with  him  under  the 
same  roof,  provided  such  wife  and  child  do  not  have  any 
permanent  home  elsewhere  than  with  the  husband,  their 
domicil  being  his,  though  there  may  be  a  temporary 
separation  for  economical  or  other  causes  ;  *  because  the 
domicil  of  the  husband  controls  that  of  the  wife  and 
regulates  the  rights  of  the  wife  and  child  or  children  under 
homestead  acts.^  Within  the  explanation  of  what  con- 
stitutes the  head  of  a  family,  as  above  given,  it  has 
been  held  that  the  following  persons  are  entitled  to 
claim  homestead  exemption  rights  under  the  various 
statutes,  to  wit :  A  brother  who  lives  with  his  sister  in 
a  house  belonging  to  her,  where  they  lived  together  as 
one  family,  she  being  dependent  upon  him  for  means  of 
living ;  ^  a  householder,  in  those  states  where  that  term 

1  Wilson  V.  Cochran,  31  Tex.  677  ;  is  inferior  to  lien  by  bill  to  sub- 

s.c.  98  Am.  Dec.  553.  ject  her  estate  to  debt  by  con- 

=  Strawn  v.  Strawn,  53  111.  363.  tract. 

2  Miller  I).  Finegan,  36  Fla.  39  ;  s.c.        Hines  v.   Duncan,  79  Ala.  112; 

7  So.  Rep.  140  ;  6  L.  R.  A.  813 ;  s.c.  58  Am.  Rep.  580. 

Kitchell  V.  Burgwin,  31  111.  40,  ^  Seaton  v.  Marshall,  6  Bush  (Ky.) 

45.  439  ;  s.c.  99  Am  Dec.  683  ; 

Marriage  after  levy. —The  marriage  State  «.  Finn,  8  Mo.  App.  264. 

of  an  execution  debtor,  after  ^  Succession  of  Christie,  20  La.  An. 

levy  on  personal  property  but  383  ;  s.c.  96  Am.  Dec.  411. 

before  sale,  does  not  entitle  him  See  :  Post,  g  1555. 

to  a  homestead  exemption.  "  Moyer  v.   Drummond,   33    S.   C. 

Pender  v.  Lancaster.  14  S.  C.  35  ;  165  ;  s.c.  10  S.  E.  Eep.  953  ;  7 

s.c.  37  Am.  Rep.  720.  L.  R.  A.  747. 

Married  woman's  claim  cf  exemption  Compare  :  Dundy  v.  Gamble,  64 

Ga.  528. 
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is.synonomous  with  head  of  the  family  ;^  a  father  living 
with  his  daughter,  the  wife  and  mother  being  dead  ;  ^  a 
husband,^  even  though  the  wife  has  deserted  him,*  or 
she  is  dead,  and  the  children  are  temporarily  absent  at 
school ;  ^ — some  cases  hold,  however,  that  the  death  or 
absence  of  both  wife  and  children  would  deprive  a  hus- 
band and  father  of  that  right ;  ^ — a  guardian  of  minor 
children,  in  cases  where  there  is  neither  father  nor 
mother,^  or  a  person  standing  in  loco  parentis ;  ^  a 
man  and  wife  who  live  together  alone  without  children;  ^ 
a  Methodist  itinerant  preacher  ;  ^°  an  unmarried  person;  ^'■ 
an  unmarried  son  of  full  age  who  assumes  the  obliga- 
tion of  providing  for  a  widowed  mother  and  her  chil- 
dren, with  whom  he  lives,  and  who  are  dependent  upon 
him,^^ — but  an  adult  stepson  residing  with  his  mother 
and  transacting  her  business  is  not  the  head  of  a  family 
within  the  meaning  of  the  statute  ;  ^^  a  widow  is  a  part 
of  the  family,^*  and  without  a  child  or  children  consti- 


1  Greenwood  v.  Maddox,  27  Ark. 

648; 
Carrington  v.  Herrion,  4  Bush 

(Ky.)  634  ; 
Griffin  v.   Sutherland,  14  Barb. 

(N.  Y.)  456  ; 
Woodward  v.  Murray,  18  John. 

(>?.  Y.)  400 ; 
Browne  v.  Witt,  19  Wend.  (N.  Y.) 

475  ; 
Calhoun  v.  Williams,  33  Gratt. 

(Va.)  18  ;  s.c.  34  Am.  Rep.  759. 
'  Greenwood  v.  Maddox,  37  Ark. 

648,  657  ; 
Kitchell  V.  Burgwin,  31  111.  40, 

45; 
Cox  V.  Stafford,  14  How.  (N.  Y.) 

Pr.  519 ; 
Nixon  V.  Naimey,  1  Q.  B.  747  ; 

s.o.  1  G.  &  D.  370  ;  6  Jur.  889. 
The   same   is  probably  true    of 

every  man  having  a  minor  child 

living  with  him  or  dependent 

upon  him. 
8  Kitchell  V.   Burgwin,  31  111.  40, 

45; 
Whitehead  v.  Tapp,  69  Mo.  415  ; 
Brown  V.  Brown,  68  Mo.  388  ; 
Cox  V.  Stafford,  14  How.  (N.  Y.) 

Pr.  531. 
«  Whitehead  v.  Tapp,  69  Mo.  415  ; 

Brown  v.  Brown.  68  Mo.  391. 
"  Robinson's  Case,  3   Abb.  (N.  Y.) 

Pr.  466. 


^Revalk    v.   Kraemer,   8  Cal.  66; 
s.o.  68  Am.  Dec.  304; 
Doyle    V.    Coburn,   88   Mass.   (6 

Allen)  71 ; 
Cooper  V.   Cooper,   34  Ohio    St. 

488; 
Webb  V.  Cowley,  5  Lea  (Tenn  ) 
733. 
'  Rountree  v.  Dennard,  59  Ga.  629  ; 

s.c.  37  Am.  Rep.  401. 
8  Searcy  v.  Short.l  Lea  (Tenn.)749. 
Children  who  are  strangers  in  blood, 
and  who  have  no  natural  or 
legal  obligation  for  support  on 
a  debtor  with  whom  they  re- 
side, are  not  members  of  his 
family  so  as  to  make  him  a 
iona  fide  housekeeper  with  a 
family  entitled  to  a  homestead 
exemption. 
Bosquett  v.  HaU,  13  Ky.  L.  Rep. 
433  ;  s.c.  9  L.  R.  A.  351. 
'  Cox  V.   Stafford,  14  How.  (N.  Y.) 

Pr.  519. 
">  Bearing  v.  Thomas,  25  Ga.  233. 
1'  See  :  Post,  §  1510. 
"  McMurray  ij.  Shuck,  6  Bush  (Ky.) 
Ill  ;  s.c.  99  Am.  Dec.  663  ; 
Connaughton  v.   Sands,  33  Wis. 
387  393 
"  Browne  v.  Witt,  19  Wend.   (N. 

Y.)  475. 
"  Weber  v.  Short,  55  Ala.  311,  318; 
Turner  v.  Whitten,  40  Ala.  530. 
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tutes  that  relation,  and  is  entitled  to  a  homestead 
exemption  ;  ^  a  widow,  keeping  a  boarding-house,  with 
a  female  friend  residing  with  her,  and  female  servants, 
besides  the  boarders  ;  ^  a  widow  living  with  her  father 
may  be  the  head  of  a  family,  within  the  exemption 
of  the  statute,"  if  she  have  children  depending  upon 
her  for  support,  even  though  her  father  claim  absolute 
dominion  and  control  over  the  farm  and  the  house 
where  they  reside  ;  *  and  a  married  woman,  abandoned 
by  her  husband,  who  has  living  with  her  an  infant 
child,  which  she  supports.*  But  the  following  persons 
are  not  entitled  to  claim  homestead  exemption  rights 
under  the  statute,  to  wit  :  A  married  daughter  residing 
with  her  children  in  her  mother's  home,  is  not  such  a 
constituent  member  of  the  family  as  to  entitle  her  to 
succeed  to  the  homestead  rights,  upon  the  death  of  her 
mother  ;  ®  a  woman  living  apart  from  her  husband,  who 
has  no  child  or  children,  is  not  entitled  to  homestead 
exemption,  because  she  has  no  family,^ — but  where  she 
has  a  family  and  resides  in  the  family  domicil,  which 
has  been  her  separate  property,  she  will  be  entitled  to 
claim  her  homestead  exemption  ;  ®  a  partnership  cannot 
be  the  head  of  a  family,  and  for  that  reason  the  mem- 
bers of  the  firm  cannot  claim  homestead  exemptions  out 
of  the  partnership  funds  ;  °  a  stepson  residing  with  and 


Bradley  v.  Eodelsperger,   3  Rich. 
(S.  C.)  L.  226. 
« Race    V.   Oldridge,    90    lU.   250 ; 
s.c.  32  Am.  Dec.  27. 
See :    Rasure  v.   Hart,   18  Kan. 

340  ;  s.c.  26  Am.  Rep.  773  ; 
Vanderhorst  v.  Bacon,  38  Mich. 
669  ;  s.c.  31  Am.  Rep.  328. 
s  Barney  v.  Leeds,  51  N.  H.  268. 
*  Bachman  v.  Crawford,  3  Humph. 
(Tenn.)  213  ;  s.c.  39  Am.  Dec. 
163. 
'  Nash  V.  Norment,  5  Mo.  App.545. 
See  :  Kenley  v.  Hudelson,  99  111. 
493,  500  ;  s.c.  39  Am.  Rep.  31 ; 
State  V.  Slater,  22  Mo.  App.  464. 
'  Roco  V.  Green,  50  Tex.  483. 
■'  KeifEer  v.  Barney,  31  Ala.  192. 
8  Partee  v.  Stewart,  50  Miss.  717. 
«  Kingsley  v.  Kingsley,  39  Cal.  665  ; 
Guptil  V.  McFee,  9  Kan.  30  ; 
Pond  V.  KimbaU,  101  Mass.  105  ; 


In  re  Price  (Md.),  6  Nat.  Bankr. 

Reg.  400  ; 
In  re  Blodgett  (Mich.),  10  Nat. 

Bankr.  Reg.  145  ; 
State  V.  Spencer,  64  Mo.  355  ; 
Bonsall  v.  Comly,  44  Pa.  St.  442  ; 
In  re  Hafer  (Pa.),  1  Nat.  Bankr. 

Reg.  147  ; 
Re  Handlin,  3  Dill.  C.  C.  390  ; 

s.c.  Fed.  Cas.  No.  6018. 
Compare:     In     re     McKercher 

(Dak.  Ter.),  8  Nat.  Bankr.  Reg. 

409; 
In  re  Young  (Mo.),  3  Nat.  Bankr. 

Reg.  Ill ; 
Stewart  v.  Brown,  87  N.  Y.  350  ; 
Radclifl  V.  Wood,  25  Barb.  (N. 

Y.)  52 ; 
Burns  v.  Harris,  67  N.  C.  140  ; 
In  re  Rupp  (Ohio),  4  Nat.  Bankr. 

Reg.  25  ; 
Wright  V.  Pratt,  31  Wis.  99. 
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transacting  his  mother's  business  is  not  entitled  to  such 
claim  ;  ^  a  tenant  residing  upon  the  homestead  property, 
who  boards  and  lodges  the  owner  thereof,  does  not 
thereby  become  entitled  to  the  homestead  exemption,^ 
even  where  the  owner  is  a  widower  and  his  children 
have  all  married  and  left  him  ;  ^  and  a  tenant  in  com- 
mon has  no  homestead  rights  in  the  premises  under  a 
statute  exempting  "a  homestead  or  real  estate  in  the 
possession  of  or  belonging  to  each  head  of  the  family, " 
and  giving  each  head  of  the  family  the  right  to  elect 
where  the  "exemption  shall  be  set  apart,  whether  living 
on  the  same  or  not. "  * 

Sec.  1510.  Same— Same— irninarried.  person.— A  person 
of  either  sex  may  be  the  head  of  a  family  ;  and  it  is  held 
in  some  of  the  cases  that  it  is  not  necessary  for  the  head 
of  a  family  to  be  a  married  person,^  where  there  is  some 
dependence  on  such  person  as  head  of  the  family  ;  ®  but 
where  such  person  has  no  one  depending  upon  him  for 
support  and  maintenance,  he  is  not  the  head  of  a  family 
and  not  entitled  to  a  homestead  exemption,''  although  he 
has  servants  and  employees  residing  with  him,^  because 
the  relation  of  master  and  servant  does  not  constitute 
a  family.^     Where  such  a  person  adopts  the  child  of 

'  Browne    v.  Witt,  19  Wend.  (N.  Mass.  (10  Allen)  425  ; 

Y.)  475.  Graty  v.  Du  Bois,  5  S.  C.  493  ; 

■'  Brown  v.  Brown,  68  Mo.  388.  Wilson  v.  Cochran,  31  Tex.  677  ; 

S.Myers  v.  Ford,  23  Wis.  139.  s.c.  98  Am.  Deo.  553  ; 

*  Joyce  «.  J.I.Case  Threshing  Mach.  Calhoun  v.  Williams,  33  Gratt. 

Co.,  89  Tenn.  337 ;  s.c.   16  S.  (Va.)  18  ;  s.c.  34  Am.  Rep.  759. 

W.  Rep.  147  ;  13  L.  R.  A.  519.  »  Virginia    doctrine— Calhoun  v.   Wil- 

'  Revalk  v.  Kraemer,  8  Cal.  73  ;  s.c.  Uams.— Thus  in  the  case  of  Cal- 

68  Am.  Deo.  304.  houn    v.    Williams,   33  Gratt. 

*  McMurraytJ.  Shuck,  6  Bush  (Ky.)  (Va.)  18  ;  s.c.  34  Am.  Rep.  7b9; 

111  ;  s.c.  99  Am.  Dec.  663.  9  Bost.  Rep.  60.  the  Supreme 

See  :  Ellis  v.  White,  47  Cal.  73  ;  Court  of  Appeals   of  Virginia 

Marsh  v.  Lazenby,  41  Ga.  153  ;  said:  "  The  homestead  article  of 

'Graham  v.  Crockett,  18  Ind.  119 ;  the  constitution  of  Virginia  (art 

Arnold  v.  Waltz,  53  Iowa  706  ;  XI.;  3  Am.  Const.,  1894,  5[9) 

s.c.  6  N.  W.  Rep.  40 ;  has  been  judicially  construert, 

Whalent!.  Cadman,  11  Iowa  323;  both  by  the  federal  and  state 

Parsons  v.  Livingston,  11   Iowa  courts,  to  confer  a  personal  priv- 

104  ;  s.c.  77  Am.  Dec.  135  ;  ilege  upon  the  '  householder  or 

Cannaughton  v.  Sands,  33  Wis.  head  of  a  family,' and  the  ques- 

^87.  tion,  and  only  question,  in  this 

■"  Calhoun  v.  MoLendon,  43  Ga.  405.  case  is,  is  the  appellant,  who 

*  .Calhoun  v.  McLendon ,  43  Ga.  405 ;  claims  the  benefit  of  this  provis- 

Whalen  v.  Cadman,  11  Iowa  226;  ion  of  the  constitution,  a  house- 

Woodworth     v.     Comstock,    93  holder  or  head  of  a  family?  The 
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another,  there  being  no  blood  relation  between  them, 
and  no  existing  obligation  of  support,  and  maintains 
servants  and  a  household,  this  will  not  constitute  him 
the  head  of  a  family  and  entitle  him  to  a  homestead 
exemption.  ^ 

Sec.  1511.  Same— Same— A  wife.— In  some  of  the  states 
the  wife,  although  not  the  head  of  the  family,  may  have 
a  homestead  set  off  to  her  out  of  the  property  belonging 
to  her  husband,^  with  the  consent  of  her  husband,  either 


term  was  evidently  employed 
by  the  framers  of  the  constitu- 
tion in  the  sense  in  which  it 
is  commonly  used.  The  term 
'  household '  literally  means  the 
inmates  of  the  house,  the 
family,  those  whom  the  house 
holds.  The  term  is  frequently 
used  in  the  sacred  Scriptures, 
especially  in  the  epistles  of  the 
New  Testament,  which,  in  the 
English  version,  is  the  best 
standard  of  the  meaning  of  our 
language  in  common  use.  And 
the  term  '  household'  is  so  used 
in  common  parlance,  and  in 
friendly  correspondence  by  let- 
ter. What  is  more  usual  than 
to  send  messages  of  regard  or 
affection  by  the  writer  to  the 
household  ?  Such  messages  are 
universally  meant  for  the 
family — ^the  inmates  of  the 
house.  And  if  they  constitute 
the  household,  who  can  be 
meant  by  the  '  householder ' 
but  the  '  head  of  a  family'  ? 
But  whilst  we  hold  that  by  the 
'  householder '  is  meant  the 
head  of  a  family,  we  do  not 
mean  to  say  that  every  head  of 
a  family  must  be  necessarilj-  a 
householder.  But  the  whole 
scope  of  the  article  shows  that 
the  privilege  was  intended,  not 
so  much  for  the  benefit  of  the 
person  to  whom  it  is  given  as 
for  the  benefit  of  his  family, 
to  enable  the  person  to  whom 
it  is  given  to  use  it  to  save  his 
family  from  suffering  and 
want."  "  The  family  may  con- 
sist of  a  wife  and  children,  or 
of  other  persons  who  may  stand 
in  a  state  of  dependence  in  the 
family  relation.  Or  it  may 
consist  of  persons  standing  in 


either  of  these  relations  to  the 
head  of  the  family,  whether 
the  father,  or  mother,  or  a 
brother,  or  a  sister,  or  other  re- 
lation, is  the  head  ;  but  they 
must  be  persons  who  are  de- 
pendent, in  some  measure,  on 
the  head  for  support,  and  wlio 
have  an  interest  in  his  holding 
his  property,  and  would  be 
prejudiced  by  its  seizure  and 
sale  under  execution  or  other 
process,  and  who  would  be 
benefited  bv  its  exemption." 

Browne  v.  Witt,  19  Wend.  (N. 
Y.)  475. 

See  :  Marsh  v.  Lazenby,  41  Ga. 
153  ; 

Lynch  v.  Pace,  40  Ga.  173  : 

Whalen  v.  Cadman,  11  Iowa  326; 

Wilson  V.  Cochran,  31  Tex.  680  ; 
s.o.  98  Am.  Dec.  759. 
1  Bosquet  v.  Hall,  13  Kv.   L.  Rep. 
433  ;  s.c.  9  L.  R.  A.  351  ; 

Be  Lambson,  2  Hughes  C.  C. 
233  ;  s.c.  Fed.  Cas.  No.  8029. 

See  :  Ante,  §  1509,  footnote  8,  p. 
1398. 

Single  man,  without  wife  or  chil- 
dren, domestics  or  servants, 
and  who  owned  a  lot,  and  oc- 
cupied a  house  thereon  as  a 
sleeping  apartment,  but  ate 
elsewhere,  and  afterwards 
leased  the  premises,  and  wlio 
at  the  time  suit  was  instituted 
and  judgment  rendered  did  not 
live  upon  the  lot,  and  who  lias 
not  lived  upon  it  since,  cannot 
claim  a  homestead  exemption 
of  the  lot  from  the  satisfaction 
of  his  just  debts. 

Wilson  V.  Cochran,  31  Tex.  677  ; 
s.c.  98  Am.  Dec.  553. 

See :    Brown  v.   State,   57  Miss. 
434. 
«  Bowen  v.  Bowen,  53  Ga.  182  ; 
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express  or  implied,^  where  she  resides  in  the  same  state 
with  her  husband  and  has  minor  children  depending 
upon  her  for  support  ;  ^  but  not  where  she  resides  in  a 
different  state.  It  is  an  elementary  principle  of  law 
that  the  domicil  of  the  husband  is  the  domicil  of  the 
wife,  and  the  residence  of  the  wife  follows  that  of  the 
husband,  and  her  homestead  rights  are  governed  there- 
by.^ And  where  a  wife  is  permanently  separated  from 
her  husband  by  agreement,  after  his  neglect  to  support 
her,  she  may  acquire  a  homestead,*  in  all  those  states 
where,  after  such  separation,  the  wife  has  the  right  to 
control  her  acquisitions  as  a  feme  sole} 

Sec.  1512.  Same— Same— A  widower  or  widow.— We  have 
already  seen  that  homesteads  are  favored  in  law,^  and  in 
pursuance  of  this  liberal  policy  a  widower,  without  chil- 
dren, whose  mother  is  the  sole  member  of  his  family,  is 
the  head  of  a  family  within  the  meaning  of  a  statutory 
exemption  from  enforced  sale  of  the  homestead  of  every 
head  of  a  family.'^  We  have  already  seen  that  a  widow 
is  a  part  of  the  family,  and  even  though  without  child 
or  children  is  entitled  to  a  homestead  exemption  ;  ^  con- 
sequently a  widow  who  undertakes  to  keep  together,  care 
for,  and  support  the  minor  children  of  her  husband  by  a 
former  wife,  is  the  head  of  a  family,  and  as  such  entitled 
to  a  homestead  exemption.*  The  same  is  true  where  such 
widow  is  keeping  a  boarding-house  with  a  former  friend 
residing  with  her,  and  female  servants  ;  ^"  or  is  living  with 
her  father,  and  has  children  depending  upon  her  for  their 

Partee  v.  Stewart,  50  Miss.  717,  ^  Kenley  v.  Hudelson,  99  111.  493 ; 

720  ;  s.c.  39  Am.  Eep.  31. 

Holthaus  V.  Hornbostle,  60  Mo.  «  See  :  Ante,  §  1501. 

439.  ■"  Parsons  v.   Livingston,   11    Iowa 

1  Bowen  v.  Bowen,  53  Ga.  182  ;  104 ;  s.c.  77  Am.  Dec.  135. 

Richards  v.  Greene,  73  111.  54.  «  See  :  Ante,  §  1509. 

'  See  :   Keiffer  v.  Barney,  31  Ala.  ^  Holloway  v.    HoUoway,   86    Ga. 

196.  576  ;  s.c.  12  S.  E.  Rep.  943;  33 

«  Kenley  v.  Hudelson,  99  111.  493  ;  Am.  St.  Rep.  484  ;  11  L.  R.  A. 

s.o.  39  Am.  Rep.  31.  518. 

See  :    Kennedy  v.   Kennedy,   87  '»  Race  v.  Oldridge,  90  111.  250  ;  s.c. 

111.  350  ;  33  Am.  Dec.  37. 

Davis  V.  Davis,  30  111.  180  ;  See  :    Ra,sure  v.   Hart,   18  Kan. 

Ashbaugh   v.  Ashbaugh,   17  111.  340  ;  s.c.  26  Am.  Rep.  772  ; 

476.  Vanderhorst  v.  Bacon,  38  Mich. 

*  Kenley  v.  Hudelson,  99  111.  493  ;  669  ;  s.o.  31  Am.  Rep.  838. 
s.c.  39  Am.  Rep.  31. 
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support,  even  where  the  father  claims  absolute  dominion 
and  control  over  the  premises.^ 

Sec.  1513.  Executions  ex  delicto— Not  aflfected  by.— It  has 
been  said  that  under  a  constitutional  provision  allowing 
a  homestead  exemption  as  against  "  any  debt  contracted,"  , 
that  the  exemption  does  not  apply  ta  judgments  and 
executions  for  torts,  that  the  exemption  applies  only  to 
executions  in  cases  ex  contractu  and  not  to  cases  ex 
delicto.^  And  the  homestead  exemption  laws  do' not  run 
against  the  state  in  those  cases  where  the  constitution  or 
the  statute  excepts  from  such  exemption  "  liabilities 
incurred  by  any  public  officer,  or  officer  of  any  court,  or 
other  fiduciary,  for  money  collected. "  ^  Thus  the  home- 
stead of  a  tax-collector  is  subject  to  the  lien  of  his  official 
bond,  even  in  the  hands  of  a  purchaser  with  notice  before 
judgment.* 

Sec.  1514.  Effect  of  death  or  loss  of  family  on.— A  home- 
stead is  secured  to  the  use  of  the  family  as  long  as  the 
family  continues  to'  exist  and  the  head  thereof  to  occupy 
the  homestead ;  ^  and  a  right,  once  duly  acquired  by  a 
man  as  the  head  of  a  family,  is  not  lost  by  the  subsequent 
death,  abandonment,  or  divorce  of  his  wife,  or  the  death, 
marriage,  or  removal  of  all  the  family  except  himself,®  so 

'  Barney  v.  Leeds,  51  N.  H.  268  ;         '  HofEman   v.    Newhaus,    30  Tex. 
Backman?;.  Crawford,  3  Humph.  633  ;  s.c.  98  Am.  Dec.  492. 

(Tenn.)  212  ;  s.c.  39  Am.  Dec.     *  Kimbrel  v.  Willis,  97  111.  494,  495 ; 

163.  Woods  V.  Davis,  34  Iowa  264  ; 

2  Whiteacre  v.    Rector,   29    Gratt.  Stults  v.   Sale.   13  Ky.   L.   Rep. 
(Va.)    714;   s.c.  26  Am.    Rep.  337  ;  s.c.  14  S.  W.  Rep.  148  ;  13 

420.  L.  R.  A.  743  ; 

See  :    Davis  v.   Henson,   39  Ga.  Silloway  v.  Brown,  04  Mass.  (12 

345  ;  Allen)  30,  34  ; 

Lathrop  v.  Singer,  39  Barb.   (N.  Doyle    x\    Cobum,   88    Mass.   (6 

Y.)  396  ;  Allen)  73  ; 

Shouton  V.  KUmer,  8  How.  (N.  Barney  v.  Leeds,  51  N.  H.  253  ; 

Y.)  Pr.  527  ;  Kessler  v.   Draub,  51   Tex.   075  ; 
Lane  v.   Baker,   3  Grant's   Cas.  s.c.  36  Am.  Rep.  727  : 

(Fa.)  424.  Taylor  v.  Boulware,  17  Tex.  77  ; 

2  Commonwealth  v.  Lay,  13  Bush  Wood  v.  Wheeler,  7  Tex.  13  ; 

(Kv.)  283  ;   s.c.   23  Am.    Rep.  Wilkinson  v.  Merrill,  87  Va.  513; 
718;  s.c.  12  8.  E.  Rep.  1015  ;  11  L. 

Commonwealth  v.  Cook,  8  Bush  R.  A.  632. 

(Kv.)    220  ;    s.c.   8    Am.   Rep.  See  :  Redfern  v.  Redfern,  88  111. 
450  509; 

*  Schuessler  v.  Dudley,  80  Ala.  547;  Byers  v.  Byers,  21  Iowa  268  ; 

s.c.  60  Am.  Rep.  124.  Header  v.  Place,  43  N.  H.  307  ; 
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long  as  the  place  continues  to  be  his  residence,  even 
though  occupied  without  servants  or  any  one  with  him  ;  ^ 


Reeves  v.  Petty,  44  Tex.  351. 

Compare :  Revalk  v.  Kraemer; 
8  Cal.  66;  s.c.  68  Am.  Dec. 
304; 

Cooper  V.  Cooper,  24  Ohio  St. 
488. 

A  cMldless  widower  may  have  his 
homestead  right  continued. 

Ellis t;.  Davis  (Ky.),  11  Ky.  L.  Rep. 
893. 

The  death  of  all  the  members  of  his 
family  except  himself  does  not 
deprive  the  householder  of  his 
right  to  a  homestead  which  has 
been  duly  set  apart  to  him  as 
the  head  of  a  family,  to  "  hold 
for  himself  and  family." 

Wilkinson  v.  Merrill,  87  Va.  513  ; 
s.c.  13  S.  E.  Rep.  1015  ;  11  L. 
R.  A.  682. 

Same — Illiuois  doctrine — Kimbrel  v. 
Willis. — In  the  case  of  Kimbrel 
V.  Willis,  97  111.  495,  the  Su- 
preme Court  of  Illinois  say  : 
"There  is  much  force  in  the 
observation  that  the  home- 
stead act  has  respect  to  the 
family  of  the  debtor,  is  for  its 
benefit,  to  secure  a  home  for 
the  family,  and  that  in  any 
case  where  this  family  relation 
is  not  found  to  exist,  the  home- 
stead exemption  does  not  sub- 
sist, there  being  no  reason  or 
cause  for  the  application  of  the 
homestead  law.  This  is  very 
true  as  to  the  coming  into  ex- 
istence of  the  homestead  estate, 
and  although  the  prime  object 
of  the  statute  be  the  securing 
of  a  home  for  the  family,  and 
for  the  benefit  of  the  family  as 
such,  the  second  section  of  the 
statute  shows  that  not  to  be  the 
sole  purpose  throughout.  That 
section  provides,  that  upon  the 
death  of  the  original  owner  of 
the  homestead,  the  homestead 
exemption  shall  continue  after 
the  death  for  the  benefit  of  the 
husband  or  wife  surviving,  so 
long  as  he  or  she  continues  to  oc- 
cupy the  homestead.  It  is  not  so 
long  as  he  or  she  also  remains 
a  householder  having  a  family, 
but  simply  so  long  as  he  or  she 


continues  to  occupy  the  home- 
stead, entirely  irrespective  of 
the  condition  of  being  a  house- 
holder having  a  family.  There 
may  be  no  surviving  child  and 
no  family,  still  the  homestead 
exemption  is  continued  to  the 
surviving  wife  or  husband,  so 
long  as  he  or  she  continues  to  oc- 
cupy the  homestead.  If,  then, 
the  homestead  exemption  may 
continue  in  such  surviving  hus- 
band or  wife  so  long  as  he  or 
she  continues  to  occupy  the 
homestead,  without  the  con- 
dition of  being  a  householder 
having  a  family,  why,  in  the 
case  of  the  original  owner  of 
the  homestead  before  his  death, 
after  the  homestead  has  once 
become  vested  in  him,  should 
not  the  homestead  exemption 
continue  for  him  so  long  as  he 
occupies  the  homestead  prem- 
ises, although  he  may  have 
ceased  to  be  a  householder 
having  a  family  ?  Why  should 
not  the  statute  in  this  respect 
regard  him,  the  original  owner, 
the  meritorious  cause  of  the 
homestead  exemption,  with 
equal  favor  as  the  survivor  of 
such  an  one  after  his  death? 
We  are  of  opinion  that  it 
does,  and  that  within  the  spirit 
of  the  second  section,  and  the 
fair  intent  of  the  homestead 
act,  taken  together,  the  home- 
stead exemption  continued 
here  after  plaintiff  had  ceased 
to  be  a  householder  having  a 
family  ;  that  after  the  home- 
stead estate  has  once  been  ac- 
quired, under  the  statute,  it 
continues  in  the  original  owner 
so  long  as  he  occupies  the 
homestead  premises,  although 
he  may  have  ceased  to  be  a 
householder  having  a  family, 
and  will  only  become  extin- 
guished in  some  one  of  the 
modes  mentioned  in  the  statute, 
of  which  ceasing  to  be  a  house- 
holder having  a  family  is  not 
one.  This  rendering  of  the 
statute  would  be  in  accord  with 


'  Taylor  v.  Boulware,  17  Tex.  77  ;  Wood  v.  Wheeler,  7  Tex.  18. 
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and  especially  is  this  ■  true  where  he  continues  to  occupy 
the  premises  as  a  householder.  ^  Thus  a  widower  whose 
children  have  all  married  and  moved  away,  retains  his 
homestead  rights  where  he  occupies  one  room  and  boards 
with  the  tenant."  The  abandonment  of  the  husband  by 
the  wife  will  not  affect  his  right  to  homestead  ;  ^  and  a 
divorce  obtained  by  the  wife  does  not  destroy  her  hus- 
band's homestead  rights,  *  even  in  those  cases  where  she 
is  given  the  custody  of  the  children.^    On  the  removal 


the  liberal  interpretation  vrhich 
this  court  has  always  given  to 
the  homestead  law."  * 
'  Stults  V.  Sale,  13  Ky.  L.  Rep.  337  ; 
s.c.  17  S.  W.  Rep.  148 ;  13  L. 
R.  A.  743. 
"  Myere  v.  Ford,  23  Wis.  139. 
2  Griffin  v.  Nichols,  51  Mich.  575  ; 

Doyle «.  Coburn,  88 Mass.  (6  Allen) 
71; 

Meader  v.  Place,  43  N.  H.  308  ; 

Atkinson  v.  Atkinson,  40  N.  H. 
249  ;  s.c.  37  N.  H.  436;  77  Am. 
Dec.  712. 

Wife's  abandonment  of  husband — 
New  Hampshire  doctrine — Atkin- 
son V.  Atkinson. — The  abandon- 
ment of  husband  by  wife  does 
not  deprive  her  of  her  I'iglit, 
and  neither  does  her  continued 
absence  after  his  death,  in 
those  states  where  it  is  incon- 


sistent with  the  statute  to  allow 
a  waiver  of  the  homestead  ex- 
emption without  abandonment. 

See  :  Atkinson  v.  Atkinson,  40  N. 
H.  249  ;  s.c.  77  Am.  Dec.  712  ; 
37  N.  H.  436. 

Sams— In  Texas,  however,  by 
abandonment  the  wife  forfeits 
her  right. 

Newland  v.  Holland,  45  Tex.  588: 

Trawick  v.  Harris,  8  Tex.  312. 
^  BonneU  v.  Smith,  53  111.  375,  383 

Redfern  v.  Redfern,  38  III.  509  ; 

Vanzantr.  Vanzant,23 111.536, 543 

Byers  v.  Byers,  31  Iowa  268  ; 

Doyle  V.  Coburn,  88  Mass.  (6 
Allen)  71  ; 

Newland  v.  Holland,  45  Tex.  588. 

5  See  :  Wood  v.  Davis,  34  Iowa  264, 

in  which  the  court  say:  "  There 

seems  to  us  greater  reason  wliy 

the  defendant    should    be  al- 


*  David  Stewart,  in  his  work  on  Hus- 
band and  Wife  (in  §  322,  at  page  496), 
aunounoes  a  contrary  doctrine,  citing 
Eedferui).  Eedtern,  38  III.  509;  Woods 
V.  Davis,  34  Iowa  264 ;  Byers  u.  Byers, 
21  Iowa  268;  Silloway  v.  Brown,  94 
Mass.  (12  Allen)  34;  Doyle  v.  Coburn, 
88  Mass.  (6  Allen)  73;  Meader  v.  Place, 
43  N.  H.  307 ;  Atkinson  v.  Atkinson,  40 
N.  H.  249 ;  s.c.  37  N.  H.  436 ;  77  Am. 
Dec.  712 ;  Cooper  v.  Cooper,  24  Ohio  St. 
489 ;  Beeves  v.  Petty,  44 Tex.  251.  With 
the  exception  of  Cooper  d.  Cooper,  24 
Ohio  St.  489,  and  Eevalk  v.  Kraemer,  8 
Cal.  66,  which  last  case  Stewart  does  not 
cite,  the  authorities  fail  to  bear  out 
Stewart,  and  the  two  cases  last  above 
referred  to  were  decided  under  particu- 
lar statutes,  and  have  no  general  force 
outside  of  the  states  in  which  rendered. 
Thus  in  the  case  of  Woods  v.  Davis,  34 
Iowa  264,  it  is  held  that  the  divorce  of 
the  wife  does  not  deprive  the  husband  of 
his  right  to  homestead  exemption,  even 
where  the  custody  of  the  children  is 
given  to  the  divorced  wife ;  the  court 
saying :  "  There  seem  to  us  greater 
reasons  why  the  defendant  should  be 


allowed  to  hold  his  property  exempt 
from  the  debt  sued  on  than  if  he  had 
been  left  a  widower  without  issue  and 
continued  to  occupy  it."  In  the  case 
of  Silloway  v.  Brown,  94  Mass.  (12  Allen) 
30,  34,  the  Supreme  Judicial  Court  of 
Massachusetts  say  :  "  Although  a  home- 
stead estate  cannot  be  acquired  except 
by  a  householder  having  a  family,  yet 
when  once  acquired,  and  still  occupied 
by  him,  it  has  been  held  not  to  be  de- 
feated or  lost  by  the  death  or  absence 
of  his  wife  and  children.  Doyle  v.  Co- 
burn,  88  Mass.  (6  Allen)  73.  Any  other 
construction  would  render  a  husband 
who  had  been  deprived  of  his  family  by 
accident  or  disease,  or  by  their  deser- 
tion, without  any  fault  of  his,  liable  to 
be  instantly  turned  out  of  his  homestead 
by  his  creditors."  The  case  of  Atkinson 
■u.  Atkinson,  40  N.  H.  249;  s.c.  77  Am. 
Dec.  712,  is  not  in  point.  That  case 
simply  holds  that  a  wife's  removal  from 
the  homestead  during  her  husband's 
lifetime  does  not  impair  her  right  to 
have  the  premises  assigned  to  her  as  a 
homestead  after  his  death. 
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of  the  wife  and  children  after  a  limited  divorce  the  same 
rule  applies,  and  the  husband's  exemption  continues.^ 

Sec.  1515.  Same— Marital  survivor.— The  rights  of  the 
wife  in  the  homestead  estate  are  an  estate  similar  to  that 
of  her  dower,  but  entirely  separate  and  distinct  from  her 
dower,  and  not  affected  by  its  assignment.^  One  of  the 
ancient  incidents  of  dower  is  the  widow's  right  of  quar- 
antine.^ It  has  been  suggested  that  the  right  or  estate 
of  homestead  is  an  enlargement  of  the  widow's  quarantine, 
an  extension  of  its  privileges  to  spouses  for  their  benefit 
and  that  of  their  children.*  To  give  greater  facility  to 
the  attainment  of  dower,  it  was  provided  by  Magna  Charta 
that  the  widow  should  tarry  in  the  chief  house  or  man- 
sion of  her  husband  for  forty  days  after  his  "death, 
within  which  time  her  dower  should  be  assigned  ;  and 
that  in  the  mean  time  she  should  have  reasonable 
estovers.^  This  privilege  was  called  "the  widow's  quar- 
antine," and  is  said  by  some  authorities  to  have  been 
extended  by  the  ancient  law  to  an  entire  year.^  Whether 
or  not  the  modern  estate  of  homestead  is  the  outgrowth 
of  the  widow's  qxiarantine,  as  suggested,  it  is  certain 
that  when  a  place  acquires  the  character  of  a  homestead 
under  the  modern  statutes,  the  nature  of  the  estate  in 
the  land  becomes  changed,  without  reference  to  the 
manner  in  which  the  title  to  the  property  originated, 
whether  it  was  the  separate  property  of  either  husband 
or  wife,  or  the  common  property  of  both,  and  is  turned 
into  a  sort  of  joint  tenancy  with  the  right  of  survivor- 
ship as  between  husband  and  wife  ;  '^  and  the  estate  can- 
not be  altered  or  destroyed  except  by  the  concurrence  of 

lowed  to  hold  this  property  ex-   ^  See  :  Seider  v.  Seider,  5  Whart. 

empt  from  the  debt  sued  on,  (Pa.)  208  ; 

than  if    he    had    been  left  a  1  Co.  Litt.  (19th  ed.)  32b. 

widower    without    issue    and    '  Estate  of  Tompkins,  12  Cal.  114, 

continued  to  occupy  it."  125  ; 

Compare :  Arp  v.  Jacobs,  3  Wyo.  Buchanan's  Estate,   8  Cal.    507, 

489  ;  s.o.  37  Pac.  Rep.  800.  509  ; 

'  Doyle    V.    Coburn,   88    Mass.    (6  Poole  v.  Gerrard,  6  Cal.  71  ;  s.c. 

Allen)  71.  65  Am.  Dec.  481  ; 

'  See :  Post,  8  1519.  Taylor  v.  Hargous,   4  Cal.  368  ; 

'  See  :  Ante,  §  1003.  s.c.  60  Am.  Deo.  606. 

"  See  :  3  Cent.  L.  J.  327.  See :  Posit,  §  1536. 
"  4  Kent  Com.  (13th  ed.)  61. 
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both,  in  the  manner  provided  by  law.^ 
it  is  not  assets  of  the  husband's  estate.^ 
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For  this  reason 


Sec.  1516.  Wife's  rights  in  homestead  exemption.— The 
domicil  of  the  husband  controls  that  of  the  wife,  and 
determines  her  right  to  homestead  exemption. ^  The 
presumption  is  that  a  husband  acts  for  the  benefit  of  his 
wife  when  he  acquires  or  perfects  a  title  to  the  home- 
stead.* In  those  states  where  the  statutes  cast  home- 
stead rights  upon  the  wife  for  the  benefit  of  herself  and 
her  children,  she  can  be  deprived  of  them  only  in  the 
manner  provided  by  the  statute  itself  ;  ®  except  in  those 
cases  where  she  is  estopped  by  her  own  act  to  claim  the 
estate,^  or  by  abandonment  of  her  husband  destroys  her 
right  thereto,''  or  by  her  subsequent  abandonment  of  the 


1  Taylor  v.  Hargous,  4  Cal.  368  ;  s.c. 

60  Am.  Dec.  606. 
^  See  :  O'Docherty  v.  McGloin,  25 

Tex.  67. 

*  See  :  Johnston  v.  Turner,  39  Ark. 

280; 
Williams  v.  Sweetland,  10  Iowa 

51; 
Dixon  V.   Dixon's  Exrs.,    4  La. 

191  ;  s.c.  33  Am.  Dec.  478; 
Cole  V.  Cole,  7  Mart.  (La.)  N.  S. 

42;  s.c.  18  Am.  Dec.  241  ; 
Christie's  Succession,  20  La.  An. 

383  ;  s.c.  96  Am.  Dec.  411 ; 
Clements  v.  Lacy,  51  Tex.  150  : 
Henderson  v.  Ford,  46  Tex.  637  ; 
Lacy  V.  Clements,  36  Tex.  661  ; 
Greene  v.  Crowe,  17  Tex.  180. 
See  :  Post,  §§  1555,  1556. 

*  CasseU  v.  Ross,  33  111.  344  ;  s.c.  85 

Am.  Dec.  270. 
"  Pardee  v.  Lindley,  31  111.  174  ;  s.c. 
83  Am.  Dec.  319. 

See :  Allen  v.  Hawley,  66  111. 
169; 

Hubbell  V.  Canady,  58  111.  438  ; 

Eedfern  v.  Redfern,  38  111.  511 ; 

Wing  V.  Cropper,  35  111.  264  ; 

Hoskins  v.  Litchfield,  31  111.  137  ; 
s.c.  83  Am.  Dec.  215. 

A  judgment  lien  cannot  "be  enforced 
against  the  homestead  except  in 
t)ie  mode  provided  by  the  stat- 
ute creating  a  homestead  ex- 
emption. 

Hume  V.  Gossett,  43  111.  299  ; 

Pardee  v.  Lindley,  31  111.  174 ; 
s.c.  83  Am.  Dec.  219. 


"  Welch  V.  Rice,  31  Tex.  688  ;  s.c. 
98  Am.  Dec.  556.  In  this  case 
a  married  woman,  free  from 
restraint,  and  with  a  full 
knowledge  of  her  rights,  repre- 
sented that  certain  land  was 
not  her  homestead,  thus  caus- 
ing an  innocent  person  to  pur- 
chase it,  and  she  was  held  to 
be  by  this  act  concluded  from 
setting  up  her  homestead  rights 
as  against  such  innocent  pur- 
chaser. 
'  In  Texxs  where  a  wife  abandons  her 
husband  without  good  cause  she 
forfeits  her  claim  to  homestead 
exemption  in  his  estate. 

Duke  V.  Reed,  64  Tex.  705  ; 

Sears  v.  Sears,  45  Tex.  557  ; 

Earle  v.  Earle,  9  Tex.  530. 

In  New  Hampshire,  however,  the 
wife's  removal  from  the  home- 
stead during  her  husband's  life- 
time does  not  impair  her  right 
to  have  the  premises  assigned 
to  her  after  his  death. 

Atkinson  v.  Atkinson,  40  N.  H. 
249  ;  s.c.  77  Am.  Dec.  712. 

See:  Wood  v.  Lord,  51  N.  H. 
448; 

Header  v.  Place,  43  N.  H.  307. 

In  Wisconsin  a  wife  who  is  driven 
from  her  home  by  the  cruelty  of  her 
husband  does  not  thereby  lose 
any  of  her  homestead  rights. 

Keyes  v.  Scanlan,  63  Wis.  345 ; 
s.c.  23  N.  W.  Rep.  570  ; 

Barker  v.  Dayton,  28  Wis.  367. 
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property  as  a  home.^  The  wife's  interest  in  the  home- 
stead exemption  is  not  in  general  liable  to  be  affected  or 
concluded  either  by  the  omission,  neglect,  or  default  of  her 
husband.^  Under  some  of  the  statiites,  as  in  Illinois,  the 
wife  can  lose  her  homestead  right  only  by  a  release  ex- 
ecuted as  the  statute  directs.  In  the  absence  of  such  re- 
lease the  property  cannot  be  disposed  of,  either  at  forced  or 
voluntary  sale,  and  is  inviolate  to  the  wife,  notwithstand- 
ing the  claims  of  creditors  or  husband.^  Where  the  statute 
gives  the  wife  a  right  to  occupy  the  premises  as  a  home- 
stead until  "they  are  otherwise  disposed  of  according  to 
law,"  they  are  to  be  regarded  as  otherwise  disposed  of,  and 
her  estate  destroyed,  where  they  are  set  apart  to  the  widow 
in  fee,  as  dower,  upon  her  own  application.*  The  home- 
stead is  not  the  separate  property  of  the  wife,  she  has  no 
property  in  it,^  and  her  right  thereto  as  wife  does  not 
survive  after  her  death  so  as  to  vest  a  homestead  right  in 
the  children  of  the  marriage  ;  and  where  the  homestead 
is  the  husband's  separate  property  he  may  sell  it,  the 
children  having  no  interest  in  it  which  restricts  the 
father's  right  of  sale.^  Notwithstanding  the  fact  that 
the  wife  has  no  legal  estate  in  the  homestead  she  may 
have  a  homestead  set  off  to  her  in  some  states,''  and  she 
may  maintain  an  action  to  protect  her  interest  and  com- 
pel a  creditor  to  exhaust  her  husband's  personal  property 
before  proceeding  to  sell  the  homestead  ;  ^  may  interpose 
a  claim  in  her  own  name  where  there  is  danger  of  the 

'  LcBb  V.  MoMahon,  89  111.  489  ;  103  ;  s.c.  55  Am.  Deo.  762. 

Hoskins  v.  Litchfield,  31  111.  187  ;  See  :  Post,  §  1556. 
s.c.  83  Am.  Dec.  215.                      «  Dawson  v.  Holt,  44  Tex.  178  ; 

=  Revalk  v.  Kraemer,  8  Cal.  66  ;  s.c.  Johnson  v.  Taylor,  43  Tex.  122  ; 

68  Am.  Dec.  304  ;  Brewer  v.  Wall,  23  Tex.  585  ;  s.c. 

Adams  v.  Beale,  19  Iowa  61,  68.  76  Am.  Dec.  76  ; 

3  Pardee  v.  Llndley,  31  111.  174  ;  s.c.  Tadlock  v.  Eccles,  20  Tex.  782  ; 

83  Am.  Dec.  319.  s.c.  73  Am.  Dec.  318. 

See  :    Allen  v.  Hawley,   66    111.  In  Clark  v.  Nolan,  38  Tex.  420, 

169  ;  the  court  held  that  on  the  death 

Hubbell  V.  Canady,  58  111.  438  ;  of  the  wife  the  title  to  one-half 

Redfern  v.  Redfern.  38  111.  511  ;  of  the  homestead  passed  to  and 

Wing  V.  Cropper,  35  111.  264 ;  vested  in  the  children  of  the 

Hoskins  v.  Litchfield,  31  111.  137  ;  marriage  ;  and  that  half  passed 

s.o.  83  Am.  Dec.  315.  beyond  the  husband's  power  of 

*  Myer  v.  Myer,  23  Iowa  359  ;  s.c.  alienation. 

93  Am.  Dec.  433.  '  Regan  v.  Zeeb,  28  Ohio  St.  483. 

See :  Paup  v.  Sylvester,  22  Iowa    "  Bartholomew    v.  Hook,   33  Cal. 

371.  277. 
^  Sampson  v.  WOliamson,  6    Tex. 
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homestead  being  sold  away  from  her,i  although  she  has 
no  such  interest  in  the  homestead  during  the  lifetime  of 
the  husband  as  to  enable  her  to  appeal  to  chancery  for 
its  protection, '^  and  may  institute  an  action  for  the 
recovery  of  the  homestead.*  The  reason  for  this  is  said 
to  be  because  "the  wife  and  family  are  the  chief  benefi- 
ciaries contemplated  by  the  homestead  and  exemption 
laws.  Grant  that  the  legal  estate  does  not  vest  in  the 
wife,  still  she  has  such  an  interest  in  the  use  and  enjoy- 
ment of  the  property  as  will  entitle  her  to  protect  it  from 
levy  and  sale  by  the  interposition  of  a  claim  in  her  own 
name,  when  it  is  under  levy  and  about  to  be  sold  away 
from  her  by  a  creditor  of  the  husband. "  *  The  wife  is  a 
necessary  party  to  all  proceedings  affecting  the  home- 
stead, where  properly  set  off  and  assigned,^  though  not  a 
necessary  party  to  proceedings  relating  to  a  homestead 
exemption  before  assignment ;  ®  yet  where  not  made  a 
party  in  such  proceedings  she  will  not  be  concluded  by 
the  judgment.'^  The  husband  cannot  sue  alone  to  en- 
force his  wife's  right  to  homestead,  by  seeking  to  avoid  a 
release  thereof  executed  by  her.^ 

Sec.  1517.  "Widow's  right  in  homestead  exemption.— On 
the  death  of  the  husband  the  wife  is  entitled  to  the  benefit 
of  the  homestead  exemption,  and,  in  most  of  the  states,  to 
the  widow's  share  of  the  property.^    The  homestead  right 

'  Bartholomew  v.   Hook,   33    Cal.  *  Connally    v.     Hardwick,   61   Ga. 

277 ;  501. 

Brady  v.  Brady,  67  Ga.  368  ;  '  Cassell  v.  Boss,  33   111.  244  ;  s.c. 

ConnaUy  v.    Hardwick,   61  Ga.  85  Am.  Dec.  270  ; 

501 ;  Larson  v.  Reynolds,  13  Iowa  579 ; 

Hamrick  v.  People's  Bank,  54  Ga.  s.c.  81  Am.  Deo.  444. 

503 ;  °  Larson  v.  Reynolds,  13  Iowa  579 ; 

Cassell  V.  Ross,  33  111.  245 ;  s.c.  s.c.  81  Am.  Deo.  444. 

85  Am.   Dec.   270,   overruling  '  Oleson  v.  BuUard,  40  Iowa  14 ; 

Getzler  v.  Saroni,  18  lU.  511.  Chase  v.  Abbott,  20  Iowa  160 ; 

'  Van  Cleave  v.   Wilson,    73  Ala.  Burnap  v.   Cook,   16  Iowa  149, 

387  ;  158  ;  s.c.  85  Am.  Dec.  507 ; 

Mallon  V.  Gates,  26  La.  An.  610  ;  Larson  v.  Reynolds,  13  Iowa  579  ; 

Thorns  V.  Thoms,  45  Miss.  263.  s.c.  81  Am.  Dec.  444. 

8  Van    Cleave  v.  Wilson,   73  Ala.  *  Eyster  v.   Hathaway,  50  lU.  531 ; 

387  •  s.c.  99  Am.  Dec.  537. 

Poole  w.  Gerrard,  6  Cal.  71  ;  s.c.  »  See :  Post,  §  1519. 

65  Am.  Dec.  481 ;  In  lo'w^a'  fiB  ^fe  may  continue  to  oc- 

Zellers  i>.  Beckman,  64  Ga.  747 ;  cupy  the  whole  of  the  homestead 

Connally    v.   Hardwick,   61  Ga.  until  it  is  otlierwise  disposed  of 

501.  according  to  law,  and  in  case 
89 
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attaches,  not  to  the  land,  but  to  the  husband's  estate 
therein  ;  ^  consequently  the  widow  will  not  be  entitled  to 
a  homestead  right  in  the  premises  held  by  her  husband, 
upon  which  he  resided  under  a  lease,  the  term  having 
expired  before  his  death  ;  ^  but  she  will  be  entitled  to  a 
full  homestead  right  in  his  share  of  lands  held  by  him  as 
a  tenant  in  common.^  The  widow  having  an  inchoate 
right  to  homestead  is  entitled  to  have  it  assigned  to  her 
in  severalty,  and  may  maintain  a  petition  for  partition 
thereof,  whether  she  is  in  possession  or  not,*  and  with- 
out demand,  because  no  demand  of  homestead  is  neces- 
sary to  enable  a  widow  to  maintain  partition  for  the 
assignment  to  her  of  her  interest.®  The  widow  may  also 
maintain  a  bill  in  equity  to  have  a  homestead  of  proper 
value  set  off  in  her  husband's  lands,  against  his  grantees 
thereof  in  possession.^  Under  a  statute  giving  the  wife 
right  to  occupy  premises  as  homestead  until  ' '  they  are 
otherwise  disposed  of  according  to  law,"  they  are  so  dis- 
posed of  when  they  are  set  apart  to  the  widow  in  fee,  as 
dower,  upon  her  own  application.^ 

Sec.  1518.  Same— Non-resident  widow.— We  have  al- 
ready seen  that  the  domicil  of  the  husband  controls 
the  domicil  of  the  wife,  and  regulates  her  interest  in 
the  homestead  exemption  ;  ^  consequently  the  wife  of 
a  husband  who  dies  domiciled  and  leaving  property 
in  a  state  is  entitled  to  the  benefit  of  the  home- 
stead law  of  such  state,  although  she  has  never  resided 
in  the  state.  ^    An  actual  personal  residence  of  the  wife 

of  partition  the  homestead  will  249  ;  s.c.  77  Am.  Dec.  712. 

not  be  included  in  the  share  '  Atkinson  v.  Atkinson,  40  N.  H. 

awarded  to  the  widow,  but  she  249  ;  s.c.  77  Am.  Deo.  713. 

will  be  allowed  to  occupy  the  «  Ring  v.  Burt,  17  Mich.  465  ;  s.c. 

homestead,  and  will  in  addition  97  Am.  Dec.  200. 

be  awarded  her  share  of  all  the  '  Meyer  v.  Meyer,  23  Iowa  359  ;  s.c. 

remaining  property.  92  Am.  Deo.  432. 

Nicholas    v.    Purczell,   21    Iowa  *  See:  ^wfe,  §  1516  ;  Post  §  1555. 

265  ;  s.c.  89  Am.  Dec.  572.  '  Succession  of  Christie.  20  La.  An. 

'  McElroy  v.  Bixby,   36  Vt.   254;  383;  s.c.  96  Am.  Dec.  410. 

s.c.  84  Am.  Dec.  684.  See  :  Johnston  v.  Turner,  29  Ark. 

«  Brown  v.  KeUer,  32  111.  151  ;  s.c.  381 ; 

83  Am.  Dec.  258.  Dixon  v.  Dixon,  4  La.   191  ;  s.c. 
2  McElroy  v.  Bixby.  36  Vt.  354  ;  s.c.  23  Am.  Dec.  478  ; 

84  Am.  Dec.  684.  Cole  v.  Cole,  7  Mart.  (La.)  N.  S. 
See  :  Post,  §  1536.  42  ;  s.c.  18  Am.  Dec.  241. 

*  Atkinson  v.  Atkinson,  40  N.  H. 
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and  children  upon  the  homestead  is  not  necessary  to  pro- 
tect the  right  of  homestead  exemption  of  the  husband  at 
the  time  of  his  death,  ^  nor  to  entitle  the  widow  and 
children  to  the  benefit  of  it  after  the  husband's  death, 
because  in   law  it  was  their  home  as  well  as  it  was  his.^ 

Sec.  1519.  Same— Effect  on,  of  assignment  of  dower.— 
Regarding  the  effect  of  assignment  of  dower  upon  the 
wife's  right  of  homestead  there  is  a  want  of  harmony  in 
the  decisions,  one  class  of  cases  holding  that  an  estate  of 
homestead  is  not  necessarily  limited  to  that  portion  of  an 
estate  or  dwelling-house  which  is  occupied  by  the  family 
of  the  owner,  but  may  exist  and  be  continued  in  the 
whole  thereof,  and  that  an  assignment  of  dower  in  a 
part  of  the  premises  will  not  prevent  a  widow  from 
claiming  an  estate  of  homestead  in  the  residue  of  it ;  ^ 
and  upon  the  same  ground  it  has  been  held  that  the  fact 
that  a  widow  has  received  an  assignment  of  dower,  and 
the  statutory  allowance,  out  of  the  personal  property  of 
her  husband  will  not  preclude  her  from  obtaining  the 
additional  benefit  of  an  estate  of  homestead.*  Another 
class  of  cases  maintain  that  homestead  and  dower  cannot 
both  be  claimed  in  the  same  premises.''  According  to 
this  doctrine  a  widow  who  has  had  set  apart  to  her  in  fee, 
as  dower,  a  dwelling-house  and  part  of  the  land  allowed 
by  law  as  a  homestead,  cannot  have  the  remainder  of  the 
land  allowed  to  the  husband  as  a  homestead  set  apart  to 
her  as  her  homestead.® 

'  See  :  Ante,  §  1514.  Cowdrey  v.  Cowdrey,  131  Mass. 

Compare :  Post,  §  1549,  et  seq.  186,  188  ; 

2  Johnston  v.  Turner,  39  Ark.  280  ;  Mercier  v.   Chaoe,   93  Mass.   (11 

Clements  v.  Lacey,  51  Tex.  150  ;  Allen)  194  ; 

Henderson  v.  Ford,  46  Tex.  637  ;  Bates  v.  Bates,  97  Mass.  393  ; 

Lacey  v.  aements,  86  Tex.  661  ;  Gragg  v.  Gragg,  5  Mo.  373  : 

Green  v.  Crow,  17  Tex.  180.  Merriman  v.  Lacefield,  4  Heisk. 

'  Mercier  v.   Chance,  93  Mass.  (11  (Tenn.)  333  ; 

Allen)  194.  Chaplin  v.  Sawyer,  35  Vt.  290  ; 

See  :  Paul  v.  Paul,  136  Mass.  286  ;  Doane  v.  Doane,  33  Vt.  649  ; 

Weller  v.  Weller,  131  Mass.  446.  Bresee  v.  Stiles,  33  Wis.  120. 

*  Monk  V.  Capen,  87  Mass.  (5  Allen)  »  Singleton  v.  Huflf,  40  Ga.  584 ; 

j4g_  RofE  V.  Johnson,  40  Ga.  555  ; 

See :  MoCuan  v.  Turrentine,  48  Bobson  v.  Lindrum,  47  Ga.  353  ; 

^la.  70  ;  Adams  v.  Adams,  46  Ga.  630  ; 

Jordan  v.  Stickland,  43  Ala.  315  ;  Meyer  v.  Meyer,  33  Iowa  359  ; 

Chisholm  iJ.Chisholm,41  Ala.337  ;  Butterfield  v.  Wicks,  44Iowa  310. 

Walsh  V.  Eeis,  50  III.  477  ;  ^  Iowa  doctrine— Judge  Dillon's  opinion 

Bursen  v.  Goodspeed,  60  lU.  381  ;  — Heyer  v.  Heyer.— In  the  case 
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Sec.  1520.  Same— Ante-nuptial  contract  and  re-marriage.— 
The  wife's  right  of  homestead  cannot  be  barred  by  any 
ante-nuptial  contract  ;  ^  and  by  re-marriage  the  widow 
does  not  lose  her  right  of  homestead  in  the  estate  of  her 
first  husband,  as  long  as  she  continues  to  reside  upon  the 
land  and  occupy  it  as  a  homestead,^  whether  such  home- 
stead was  assigned  to  her  before  marriage  or  not  ;  ^ 
and  the  fact  of  such  re-marriage  does  not  render  the 
homestead  liable  to  partition  at  the  suit  of  the  heirs  of 
the  deceased  husband.*  But  in  case  of  such  re-marriage, 
where  there  is  an  attempt  to  apply  the  use  and  profits  of 
the  homestead  to  other  than  the  legitimate  purposes 
thereof — that  is,  to  the  support  of  the  mother  and  the 
minor  children — a  court  of  equity  will  afford  ample 
relief  and  protection  to  the  children.^ 


of  Meyer  v.  Meyer,  23  Iowa 
359 ;  s.o.  93  Am.  Dec.  432, 
Judge  Dillon,  in  giving  the 
opinion  of  the  court,  says : 
'•  Under  provisions  of  the  stat- 
ute (Laws  1863,  c.  151,  p.  573  ; 
Revision,  §§  34,  26,  et  seq.),  the 
widow  has  proceeded  to  have 
her  dower  assigned  to  her,  so 
as  to  include  the  dwelling- 
house,  and  enough  of  the  land 
to  equal  the  amount  in  value 
to  which  she  was  entitled. 
This  she  now  owns  in  fee.  She 
may  dispose  of  it  as  she  pleases. 
If  she  continued  to  occupy  it 
as  a  home, — as  her  home, — it 
would  doubtless  have  impressed 
upon  it  the  homestead  charac- 
ter, and  be  exempt  as  such. 
Revision,  §§  3395-2297  ;  Act 
April  8,  1863,  §  2,  p.  147.  The 
fee-simple  title  thus  acquired 
by  the  plaintiff  supersedes  or 
takes  the  place  of  the  posses- 
sory right  which  she  would 
otherwise  have  had  as  the  sur- 
viving wife.  We  see  no  war- 
rant in  the  law  for  annexing 
to  this  fee-simple  title  a  home- 
stead right  in  other  land. 
The  title  to  this  twenty-four 
and  thirty-seven  hundredths 
acres  under  the  will  is  in  the 
sons.  If  a  homestead  right  were 
allowed  therein  to  the  widow 
the  title  would  not  be  in  her. 


It  would  stiU  be  in  the  sons, 
subject  to  the  homestead  right. 
So  that  we  should  have  this  re- 
sult :  the  house  and  the  fifteen 
and  sixty-three  hundredths 
acres  would  belong  in  fee- 
simple  to  the  wife  ;  the  twenty- 
four  and  thirty-seven  hun- 
dredths acres  would  belong  to 
the  devisees,  with  a  right  in  the 
wife  to  occupy  it  as  a  home- 
stead or  as  part  of  her  home- 
stead. Such  a  result  we  do  not 
believe  was  contemplated  by 
the  Legislature." 

•McMahill   v.    McMahiU,   105    HI. 
596;  s.c.  44  Am.  Rep.  819. 

=  Miles  V.  Miles,  46  N.  H.  261 ;  s.c. 
88  Am.  Deo.  308. 
See  :  Foster  v.  Foster,  36  N.  H. 

447  ■ 
Hoitt  'v.  Webb,  36  N.  H.  158. 

3  Miles  V.  Miles,  46  N.  H.  361  ;  s.c. 
88  Am.  Dec.  208. 
See  :  Strachn  v.  Force,  43  N.  H. 

43,  44  ; 
Atkinson  ■;;.  Atkinson,  37  N.  H. 

434; 
Fletcher  v.  State  Capital  Bank, 

37  N.  H.  395  ; 
Norris  v.  Moulton,  34  N.  H.  392. 

*  Nicholas  v.  Purczell,  21  Iowa  265; 
s.c.  89  Am.  Dec.  573. 

15  Miles  V.  Miles,  46  N.  H.  261  ;  s.c. 
88  Am.  Dec.  208  ; 
Fletcher  v.  State  Capital  Bank, 
37  N.  H.  395. 
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Sec.  1521.  Same— Actions  aflecting.— A  bill  in  equity  is  a 
proper  proceeding  for  the  recovery  and  assignment  of 
the  widow's  homestead  ;  and  in  such  an  action  the  minor 
children  are  proper,  if  not  necessary,  parties  to  the  bill.^ 
Where  the  widow's  claim  to  a  homestead  is  attacked  by 
a  legal  suit,  if  she  is  not  under  any  legal  disability  at  the 
time  and  fails  to  set  up  or  establish  such  estate,  her 
homestead  rights  will  be  concluded  by  the  decree  in  such 
action,  and  she  cannot  afterwards  assert  such  estate  in 
another  proceeding.^  Thus  where  the  heirs  of  the 
deceased  husband  institute  proceedings  for  partition, 
making  the  widow  a  party,  and  she  fails  to  set  up  her 
claim  of  homestead,  she  will  be  estojiped  from  doing  so 
against  the  purchaser  at  the  partition  sale.^ 

Sec.  1522.  Children's  rights  in  homestead  exemption. — 
The  domicil  of  the  father  regulates  the  domicil  of  his 
children  and  controls  their  rights  under  the  homestead 
laws.*  Thus  it  has  been  said  that  where  a  father  sells  a 
homestead  in  one  state  and  buys  a  farm  in  another  state, 
upon  which  he  makes  improvements  and  cultivates  it 
with  a  view  to  making  it  the  homestead  of  his  family, 
his  wife  and  children  will  be  entitled  to  a  homestead 
therein  although  they  never  resided  thereon.^  This  is  on 
the  presumption  that  a  husband  and  father  acts  for  the 
benefit  of  his  wife  and  children  when  he  acquires  or  per- 
fects a  title  to  the  homestead."  When  a  claim  of  home- 
stead exemption  has  been  adjudged  against  a  father,  his 
children  will  be  bound  thereby  ; '  for,  although  infant 
children  have  rights  in  the  homestead  of  the  family,  yet 
those  rights  must  necessarily  be  under  the  control  of  the 
parents  during  the  joint  lives  of  the  latter.^  In  some  of  the 


'  Miles  V.  Miles,  46  N.  H.  261 ;  £ 

88  Am.  Dec.  308. 
See  :  Straohn  v.  Force,  43  N.  H, 

44; 
Atkinson  v.  Atkinson,  37  N.   H 

434. 
«  Wright  V.  Dunning,  46  111.  271 

B.C.  93  Am.  Dec.  357. 
3  Wright  V.  Dunning,  46  III.  271  ;    »  Brown  v.  Coon,  36  111.  243 

a.c.  92  Am.  Dec.  257.  85  Am.  Dec.  403. 

<  See  :  Post,  §  1555. 


"  Johnston  v.  Turner,  29  Ark.  280. 

See  :  Post,  §  1549.  et  seq. 
«  Cassell  V.  Ross,  33  lU.  244  ;   s.c. 

85  Am.  Dec.  370. 
'  Tadlock  v.   Eccles,  20  Tex.   783  ; 
s.c.  73  Am.  Deo.  213  ; 
Lee   V.  Kingsburv,  13  Tex.   68  ; 
s.c.  63  Am.  Dec.  546. 
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states,  as  in  Illinois,  the  statute  casts  a  homestead  right 
upon  the  wife  and  her  children  for  their  benefit,  and 
they  can  be  deprived  of  it  only  in  the  manner  provided 
by  the  act  itself.^  But  this  right  is  attached,  not  to 
the  land,  but  to  the  husband's  estate  thereon ;  ^  conse- 
quently the  wife's  homestead  right  does  not  survive 
after  her  death  so  as  to  vest  a  homestead  right  in  the 
children  of  the  marriage.  In  other  words,  after  the 
wife's  death  the  husband  may  sell  the  homestead,  if  it  be 
his  separate  property,  the  children  having  nt)  interest  in 
the  homestead  which  restricts  the  father's  right  to  sell.^ 
We  have  already  seen  that  the  object  of  homestead 
statutes  is  to  secure  to  the  use  of  the  family  a  home  as 
long  as  the  family,  or  any  portion  thereof,  continues  to 
exist,  and  the  head  thereof  to  occupy  the  homestead  ;  * 
consequently  children  who  have  attained  the  age  of 
majority  cannot  maintain  a  suit  for  partition  of  the 
homestead,  as  against  the  mother  or  minor  children  who 
continue  to  occupy  it.^ 


Section  V. — Homestead  Exemption— Property  Subject  to. 


Sec.  1533.  What  property  subject  to  homestead — Generally. 

Sec.  1534.  Same — Business  property. 

Sec.  1535.  Same — Same — Use  as  a  hotel. 

Sec.  1526.  Same — Community  property. 

Sec.  1537.  Same — Contiguous  premises. 

Sec.  1538.  Same — Double  houses. 

Sec.  1539.  Same — Encumbered  property. 

Sec.  1530.  Same — Equitable  estates. 

Sec.  1531.  Same — Same — Possession  under  contract  of  purchase. 

Sec.  1533.  Same — Estates  by  the  curtesy. 

Sec.  1533.  Same — Estates  of  entirety. 


'  Pardee  v.  Lindley,  31  HI.  174  ;  s.c. 

83  Am.  Dec.  319. 

2  McEh-oy  V.  Bixbv,36  Vt.  254 ; 

84  Am.  Deo.  684. 

3  Brewer  v.  Wall,  23  Tex.  585  ; 

76  Am.  Dec.  76  ; 
Tadlock  v.  Eccles,  30  Tex. 

s.c.  73  Am.  Deo.  313. 
*  See  :  Ante.  §  1500. 
'  Texas  doctrine — Hoffman  v.  Nenhaus. 

— In    the  case  of  Hoffman  v. 

Neuhaiis,  30  Tex.  633  ;  s.c.   98 

Am.  Deo.  493,  the  court  say : 


;  s.c. 


s.c. 


783; 


"As  the  heirs  of  a  deceased 
person  who  has  children  are 
these  children,  and  as  a  dis- 
tinction is  drawn  between  the 
heirs  and  the  widow  and  chil- 
dren, the  word  '  children '  must 
be  construed  to  mean  minor 
children  ;  and  it  is  for  these 
minor  children  and  the  head  of 
the  family,  whether  that  head 
of  the  family  consists  of  father 
or  mother  or  guardian,  that 
the  homestead  is  reserved." 
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Sec.  1534.  Same— Estates  for  life  or  for  years. 

Sec.  1535.  Same— Leasehold  estates. 

Sec.  1536.  Same — Joint  tenancies  and  tenancies  in  common. 

Sec.  1537.  Same — Land  piirohased  with  pension  money. 

Sec.  1538.  Same— Same — With  proceeds  of  pension  check. 

Sec.  1539.  Same— Offices,  shops,  and  store. 

Sec.  1540.  Same— Partnership  realty. 

Sec.  1541.  Same— Same— In  house  built  with  partnership  funds. 

Sec.  1542.  Same— Tenement  houses. 

Sec.  1543.  Same— Wife's  separate  estate. 

Sec.  1544.  Amount  and  location  of  homestead — Introductory. 

Sec.  1545.  Same — Rural  homesteads. 

Sec.  1546.  Same — Urban  homesteads. 

Sec.  1547.  Same — Contiguous  parcels  of  land. 

Sec.  1548.  Same — Shifting  homesteads. 

Section  1523.  What  property  subject  to  homestead— Gen- 
erally.—The  homestead  laws  are  intended  to  embrace  all 
property  which  can  be  used  as  a  home  for  the  protection 
and  maintenance  of  the  family,  and  which  could  be 
seized  and  sold  on  execution  ;  ^  such  as  an  estate  by  the 
curtesy,^  estate  for  life,^  estate  for  years,*  equitable 
estates,^  leasehold  estates,^  the  separate  estate  of  the 
husband  or  the  wife,^  and  possibly  of  children ;  ^  land 
held  at  will,'  by  entireties,^"  by  co-tenancy, ^^  in  com- 
mon,^ jointly  with  otJiers,^^  for  life,^*  for  years  ;  ^^  a 
house  used  as  a  brewery, ^^  business  property,^'  city  lots,^^ 
community  property,  ^^  double  house,  ^^  tenement  house, '^^ 
a  hotel,^  a  law  office, ^^  a  mill,^*  an  office,®  a  shop,^^  a 

'  See  :  Conklin  v.  Foster,  57  lU.  107  ;  '^  See  :  Post,  §  1536. 

Deere  v.   Chapman,  25   111.  610,  i'  See  :  Post,  §  1536. 

612  ;  s.o.  79  Am.  Dec.  350  ;  "  See  :  Post,  %  1534. 

Randal  v.  Elder,  12  Kan.  261  ;  '=  See  :  Post,  §  1534. 

Vogler   V.  Montgomery,  54  Mo.  "  See  :  Ante,  ^  1506. 

577,  584  ;  "  See  :  Post,  §  1524. 

Sears  v.  Hanks,  14  Ohio  St.  297,  '»  See  :  Post,  §  1537. 

301  ;  s.c.  84  Am.  Dec.  378  ;  "  See  :  Post,  §  1526. 

Bartholomew  v.  West,  2  Dill.  C.  ™  See  :  Post,  g  1538. 

C.  203  ;  s.c.  8  Nat.  Bankr.  Reg.  ='  See  :  Post,  §  1542. 

12  ;  7  West.   Jur.  441  ;  3  Fed.  22  See  :  Ante,  §  1506 ;  Post,  §  1524. 

Cas.  963.  «»  See  :  Post,  §  1524. 

•2  See  :  Post,  §  1533.  ^*  See  :  Post,  §  1524. 

2  See  :  Post,  §  1534.  In  Kansas  a  public  grist  mill,  ad- 

*  See  :  Post,  §  1534.  joining  the  owner's  farm,  but 
'  See  :  Post,  5^  1530.  not  inclosed  with  it,  is  not  a 

*  See  :  Post,  1 1535.  part  of  the  homestead  for  pur- 
'  See  :  Post,  t?  1543.  poses  of  exemption. 

8  See  :  Post,  §  1536.  Manriquand    v.   Hart,   22    Kan. 

9  See  :  Post,  §  1535.  594 ;  s.c.  31  Am.  Rep.  200. 
"■  See  :  Post,  g  1533.                               "=  See  :  Post,  S  1524. 

"  See  :  Post,  §  1536.  =«  See  :  Post,  §  1534. 
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store,  ^  and  the  like.  The  whole  of  a  building  will  be  pre- 
sumed to  be  part  of  the  homestead,  when  the  execution 
defendant  uses  it  as  a  home,  until  it  is  shown,  by  a  party 
adversely  interested,  that  some  specific  portion  is  not  of 
the  homestead  character,  and  therefore  not  exempt.^  A 
single  family  cannot  have  more  than  one  homestead  ;  ^ 
consequently  a  person  cannot  have  two  homes  at  once, 
both  exempt  as  homesteads ;  *  nor  can  he  have  two, 
either  of  which,  at  his  election,  is  exempt.^  A  single 
family  being  entitled  but  to  one,  the  husband  and  wife 
cannot  each  have  a  homestead.^ 

Sec.  1524.  Same— Business  property.— We  have  already 
seen  that  it  is  not  generally  necessary,  in  order  to  con- 
stitute a  homestead,  that  it  be  used  and  occupied 
exclusively  as  a  residence,  and  that  the  benefit  of  the 
exemption  is  not  lost  to  the  owner  by  the  use  of  a 
portion  of  it  for  business  purposes.^  Thus  in  California 
the  homestead  does  not  cease  to  be  such  because  it  is 
also  used  as  a  place  of  business  by  the  family,  if  it  be 
necessary  or  convenient  for  family  use,  independent  of 
the  business  ;  ^  in  Iowa  the  homestead  embraces  the  lot 
on  which  the  house  occupied  as  a  home  stands,  together 
with  buildings  appurtenant  thereto,  including  those 
used  and  occupied  by  the  owner  in  the  prosecution  of  his 
ordinary  business ;  *  in  Kansas  there  may  be  a  home- 
stead in  a  building  erected  on  leased  land,  one  or  two 
rooms  of  which  are  used   for  business  purposes;^"  in 

'  See  :  Post,  §  1534.  s.c.  93  Am.  Deo.  357,  258. 

'  Rhodes    v.   McCormick,  4    Iowa  '  Dwinell  v.  Edwards,  23  Ohio  St. 

368  ;  S.C.  68  Am.  Deo.  663.  603. 

s  Gambette  v.  Brook,  41  Cal.  78,84  ;  '  See  :  Ante,  %  1506. 

Tom-viUe  v.  Pierson,  39  111.  447  ;  »  Gregg  v.  Bostwiok,  33  Cal.  230  ; 

Franklin  v.  Coffee,  18  Tex.  413  ;  s.c.  91  Am.  Dec.  637  ; 

s.c.  70  Am.  Dec.  393.  Laughlin  v.  Wright,  63  Cal.  116. 

See  :  Post,  §  1538.  Whether  premises  chiefly  devoted  to 

*  Thus  it  has  been  held  in  Uliaois  business    purposes,    though     oc- 

that  a  homestead  does  not  in-  cupied  in  part  by  the  family, 

elude  a  tract  of  timberland  a  can  be  claimed  as"a  homestead, 

mile  from  the  house  and  farm  is  questioned  by  an  early  Cali- 

occupied,    not    adjoining,   yet  fornia  case. 

from  which  fuel  is  alone  de-  Ackley  v.  Chamberlain,  16  Cal. 

rived  for  use  on  the  farm.  181 ;  s.c.  76  Am.  Deo.  516. 

Walters   v.  People.  18  111.   194;  "  Kurzv.  Brusch,  IBIowa  371  ;  s.c. 

s.c.  63  Am.  Deo.  730.  81  Am.  Dec.  435. 

See  :  Post,  §  1537.  i»  Hogan  v.  Manners,  33  Kan.  551 ; 

« "Wright   V.  Dunning,  46  111.  271  ;  s.c.  33  Am.  Rep.  199. 
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Michigan,  the  right  of  homestead  exemption  extends  to 
property  of  the  debtor  which  may  consist  of  more  than 
one  lot  upon  which  he  has  a  building  used  for  the  two- 
fold purpose  of  a  residence  and  a  place  of  business.  ^  In 
Wisconsin,  however,  a  different  doctrine  prevails,  the 
court  holding  that  the  homestead  exemption  under  the 
statute  extends  only  to  that  portion  of  the  property 
occupied  as  a  homestead  by  the  family  of  the  debtor, 
whether  such  portion  is  to  be  severed  by  horizontal  or 
perpendicular  lines. ^ 

Sec.  1525.  Same— Same— Use  as  a  hotel.— We  have 
already  seen  that  the  use  of  homestead  property  as  a 
hotel  will  not  destroy  its  character  as  a  homestead 
exemption,  where  such  use  does  materially  interfere 
with  its  use  as  a  home  for  the  family.  ^  The  general 
rule  that  buildings  rented  to  others,  not  servants  of  the 
lessor,  do  not  constitute  the  latter's  homestead,  nor  any 
part  of  it,  even  though  erected  upon  the  same  lot,* 
does  not  apply,  as  a  general  rule,  to  those  cases  where 
different  stories  of  a  building,  occupied  as  a  residence, 
have  been  let  to  others."  Neither  does  it  apply  where 
rooms  in  a  building,  occupied  primarily  as  a  dwelling, 
are  let  to  lodgers  or  boarders  ;  that  is,  where  the  owner 
of  the  homestead  keeps  a  lodging-house,  boarding-house, 
or  hotel  in  his  dwelling.^     The  rule  seems  to  be  other- 

1  King  V.  Welborn,  83  Mich.   195  ;  A.  803  ; 

s.c.  47  N.  W.  Rep.  106 ;  9  L.  R.  Goldman  v.  Clark,  1  Nev.  607  ; 

A.  803.  Harriman  v.  Queen's  Ins.  Co.,  49 

«  Casselman  v.   Packard,   16  Wis.  Wis.  71  ;  s.c.  5  N.  W.  Rep.  133. 

114  ;  s.c.  82  Am.  Deo.  710.  In  Arkansas  the  head  of  a  family, 

See  :  Phelps  v.   Rooney,  9  Wis.  who  occupies  one  room  of  his 

70;  s.c.  70  Am.  Dec.  244;   12  building  as  a  residence,   does 

Wis.  698.  not  lose  his  homestead  right  by 

See  :  Valuable  discussion  in  1  Am.  renting  out  the  balance  of  the 

L.  Reg.  N.  S.  577.  building  for  use  as  a  hotel. 

'  See  :  Ante,  §  1506.  Gainus  v.  Cannon,  42  Ark.  514. 

*  See  :  Post,  ^  1542.  In    California    premises    may  be 

'  See  :  Post,  §  1539.  claimed  as  homestead   where 

'  Gainus  v.  Cannon,  43  Ark.  514  ;  they  consist  of  a  principal  build- 

Ackley  v.  Chamberlain,  16  Cal.  ing,  barn,  storehouse,  and  out- 

181  ;  s.c.  76  Am.  Dec.  516  ;  houses     appurtenant    thereto, 

Mercier  v.  Chase,  93  Mass.   (11  although  the  principal  building 

Allen)  194 ;  was  used  as  a  hotel  as  well  as  a 

Lazell  V.  Lazell,  90  Mass.  (8  Allen)  dwelling-house  for  the  family, 

575  ;  the  land  having  been  taken  up 

King  V.  Welboum,  83  Mich.  195  ;  and  the  building  originally  in- 

s.c.  47  Am.  Rep.  106  ;  9  L.  R.  tended  as  a  residence  for  the 
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wise  in  those  cases  where  the  property  is  used  primarily 
and  principally  for  hotel  purposes,  although  the  owner 
resides  with  his  family  therein  for  the  purpose  of  carry- 
ing on  the  business.^ 

Sec.  1526.  Same— Community  property.— A  homestead 
exemption  may  be  created  out  of  community  property, 
as  well  as  out  of  the  separate  property  of  the  husband.^ 
Land  held  as  community  property,  under  an  incom- 
plete contract  of  purchase  by  the  husband,  may  be  sub- 
ject to  the  declaration  of  a  homestead  by  the  wife  ;  and 
one  who  takes  an  assignment  of  the  husband's  contract 
of  purchase  from  him,  completes  the  payment  of  the 
purchase- money,  and  gets  the  deed,  with  knowledge  of 
the  wife's  declaration  of  homestead,  'holds  the  legal  title 
subject  to  it.^  But  it  is  held  in  some  states  that  where  a 
homestead  for  the  widow  is  to  be  assigned  from  her  hus- 
band's estate,  it  should  be  set  aside  from  the  community 
property,  if  there  is  any,  and  not  from  the  separate 
estate  of  the  deceased  husband.* 

Sec.  1527.  Same  —  Contiguous  premises.— A  homestead 
right  in  rural  lands  includes  whatever  lands  or  appurte- 

family,  and  the  nature  and  ex-  person  if  he  resides  therein  and 

tent  of  the  hotel  business  not  owns  no  other  property  in  com- 

having  interfered  with  the  gen-  pliance  with  the  requirements 

eral  character  of  the  premises  of  the  statute,  although  he  uses 

as  such  dwelling,  and  the  entire  the  property  in  the  business  of 

premises  not  being  worth  over  conducting  a  hotel, 

two  thousand  dollars.  King  v.  Welborn,  83  Mich.  195  ; 

Ackley  v.  Chamberlain,   16  Cal.  s.c.  47  N.  W.  Rep.  106  ;  9  L.  R. 

181 ;  s.c.  76  Am.  Bee.  516.  A.  803. 

In  Massachusetts  it  is  held  that  the  In  Nevada,  if  property  has  been 

right  of  homestead  may  exist  dedicated  as  a  homestead,  and 

in  the  whole  of  a  country  hotel.  is    actually  occupied    by    the 

Lazell  V.  Lazell,  90  Mass.  (8  Allen)  owner  for  that  purpose,  the  fact 

575.  that  the  larger  portion  of  the 

The  fact  that  certain  rooms  in  a  rooms  was  let  to  lodgers  will 

single  building  adapted  to  one  not  destroy  the  homestead  right 

family  are  rented  for  an  annual  in  the  whole  building, 

rent  paid  to  the  owner  will  not  Goldman  v.  Clark,  1  Nev.  60'8. 

exclude  that  part  from  being  a  '  Laughlin  v.  Wright,  63  Cal.  116. 

portion  of  the  homestead  ;  the  '  Lord  v.  Lord,  65  Cal.  84  ; 

homestead  right  is  not  neces-  Revalki;.  Kraemer,  8  Cal.  66  ;  s.c. 

sarily  limited  to  that  portion  of  68  Am.  Dec.  304. 

the  dwelling  which  is  occupied  ^  Alexander  v.  Jackson,  92  Cal.  514 ; 

by  the  family  of  the  owner.  s.c.  28  Pao.  Rep.  593  ;  27  Am. 

Mercier  v.  Chace,  93  Mass.  194.  St.  Rep.  158. 

In  Michigan  a  lot  and  the  house  ■•  Lord  v.  Lord,  65  Cal.  84  ;  s.c.  8 

thereon  may  be  claimed  by  a  Pao.  Rep.  96. 


Chap.  XXIV.  §  1527.]    IN  CONTIGUOUS  PROPERTY.  1419 

nances  are  connected  with  the  home,  and  convenient  for 
its  enjoyment  ;^  but  it  seems  that  land  not  contiguous, 
although  essential  to  the  enjoyment  of  the  homestead, 
and  contributing  to  the  support  of  the  home,  will  not  be 
included  therein.^  Eegarding  this  matter,  however,  the 
decisions  are  not  harmonious,  several  of  the  states  hold- 
ing that  such  non-contiguous  tracts  are  included  in  the 
homestead  exemption.^  This  is  now  a  matter  of  statu- 
tory regulation  in  many  of  the  states. 

In  urban  property  the  general  rule  is  that  a  homestead 
may  consist  of  adjoining  lands,  blocks,  or  tracts  used 
together  as  a  homestead,*  the  limitation  being  as  to  value 
but  not  as  to  the  number  of  lots  which  it  shall  embrace.^ 
Consequently,  it  may  include  several  contiguous  lots, 
provided  they  do  not  exceed  in  value  the  limitation  fixed 
by  the  statute  ;  ^  and,  under  the  homestead  laws  of  some 
of  the  states,  may  even  exist  in  lots  not  contiguous  to 
each  other.''  It  is  a  question  of  fact  whether  adjoining 
and  contiguous  tracts  of  land,  forming  one  compact  body, 
are  part  of  the  homestead  or  not,*  depending  upon  the 
intent  of  the  owner,  and  the  nature  of  the  use.^ 

'  Gregg  V.  Bostwick,  33  Cal.  320  ;  Buxton  v.  Dearborn,  46  N.  H.  43  ; 

s.c.  91  Am.  Dec.  637  ;  Mayho  v.  Cotton,  69  N.  C.  289  ; 

Reinbach  v.  "Walter,  27  III.  393  ;  Martin  v.  Hughes,  67  N.  C.  293  ; 

Mills  V.  Estate  of  Grant,  36  Vt.  Ragland  v.  Rogers,  34  Tex.  617  ; 

269  ;  Williams  v.  Hall,  38  Tex.  212  : 

Greeley  v.  Scott,  3  Woods  C.  C.  Hancock  v.  Morgan,  17  Tex.  583. 

657  ;  s.c.  12  Nat.  Bankr.  Reg.  "  Englebrecht  v.  Shade,  47  Cal.  627  ; 

248  ;  2  Cent.  L.   J.   361 ;  Fed.  Gregg  v.  Bostwick,  33  Cal.  220, 

Cts.  No.  5746.  337  ;  s.c.  91  Am.  Dec.  637  ; 

'  Wa'ters  v.   People,   18    lU.   194 ;  Thornton  v.  Boyden,  31  III.  200  ; 

s.c.  65  Am.  Dec.  730 ;  Darby  v.  Dixon,  4  111.  App.  187  ; 

Randal  v.  Elder,  13  Kan.  357  ;  Lowell  v.  Shannon,  60  Iowa  713  ; 

Adams  v.  Jenkins,  82  Mass.  (16  s.c.  15  N.  W.  Rep.  566  ; 

Gray)  146  ;  Clark  v.  Shannon,  1  Nev.  568  ; 

Kresin  v.  Man,  15  Minn.  116 ;  Andrews  v.  Hagadon,  54  Tex.  571; 

Mills  V.  Estate  of  Grant,  36  Vt.  Arto  v.  Maydole,  54  Tex.  244  ; 

269  ;  Bunker  v.  Locke,  15  Wis.  635. 

True  V.  Morrill,  28  Vt.  672  ;  "  Pryor  v.  Stone,  19  Tex.  371 ;  s.c. 

Bunker  v.  Locke,  15  Wis.  635.  70  Am.  Dec.  341. 

In  Illinois  a  wood-lot  located  some  *  McDonald  v.  Badger,  23  Cal.  293  ; 

distance  from  the  plot  on  which  s.c.  83  Am.  Dec.  123. 

the  house  occupied  as  a  home  '  Pryor  v.  Stone,  19  Tex.  371 ;  s.c. 

is  situated,   and    from    which  70  Am.  Dec.  341. 

wood  is  taken  for  use  at  tlie  *  Walters  «.  People,  18  111.  194  ;  s.c. 

homestead,  is  not  included  in  65  Am.  Dec.  730. 

the  homestead  exemption.  '  Andrews  v.  Hagadon,  54 Tex.  571 ; 

Walters  v.   People,    18  lU.   194  ;  Arto  v.  Maydole,  54  Tex.  244. 

s.c.  65  Am.  Dec.  730.  See  :  Post,  §§  1550-1553. 
3  Perkins  v.  Quigley,  63  Mo.  498  ; 
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Sec.  1528.  Same  — Double  houses.— The  general  rule 
prohibiting  a  building  rented  to  others,  not  servants  to 
the  lessor,  from  forming  the  homestead,  or  any  part 
thereof,  even  though  erected  on  the  same  lot,^  applies 
to  a  double  house  with  distinct  entrances,  one  part  of 
which  is  occupied  by  the  claimant  of  the  homestead,  and 
the  other  part  let  to  a  tenant.^  In  such  cases  the  part  let 
is  no  more  exempt  than  it  would  be  if  under  another  roof, 
or  on  a  different  portion  of  the  lot.^ 


'  McConnaughy  v.  Baxter,  55  Ala. 
379; 

Kaster  w.McWilliams,41  Ala.303; 

Eeck's  Estate,  Myrick's  Prob. 
(Cal.)  59  ; 

Kurz  V.  Brusoh,  13  Iowa  371 : 
s.o.  81  Am.  Deo.  485  ; 

Wade  V.  Wade,  9  Baxt.  (Tenn.) 
612; 

Wilson  V.  Cochran,  31  Tex.  677  ; 
s.o.  98  Am.  Dec.  553  ; 

Pryor  v.  Stone,  19  Tex.  371 ;  s.c. 
70  Am.  Dec.  341 ; 

True  V.  Morrill,  28  Vt.  672  ; 

Schoffen  v.  Laudener,  60  Wis. 
334 ;  s.c.  19  N.  W.  Rep.  95  ; 

Greeley  v.  Scott,  3  Woods  C.  C. 
657  ;  S.C.  12  Nat.  Bankr.  Reg. 
248,  3  Cent.  L.  J.  361  ;  Fed. 
Cas.  No.  5746. 

See  :  Post,  §  1543. 
'  Tiernan  v.  Creditors,  63  Cal.  386. 

See  :  Arnold  v.  Gotshall,  71  Iowa 
573  ;  s.o.  33  N.  W.  Rep.  508 ;  13 
L.  E.  A.  519  ; 

Johnson  v.  Moser,  66  Iowa  540  ; 
s.o.  24  N.  W.  Rep.  32  ; 

Smith  V.  Quiggans,  65  Iowa  637  ; 
s.o.  23  N.  W.  Rep.  907  ; 

Mayfield  v.  Maasden,  59  Iowa 
517  :  S.C.  13  N.  W.  Rep.  652  ; 

Wright  V.  Ditzler,  54  Iowa  626  ; 
S.o.  7  N.  W.  Rep.  98  ; 

Rhodes  v.  MoCormick,  4  Iowa 
368;  s.o.  68  Am.  Dec.  663  ; 

Dyson  v.  Sheley,  11  Mich.  527. 

See  :  Ante,  %  1543. 

California  doctrine.  — ^Where  the 
homestead  is  defined  as  the 
dwelling-house  in  which  the 
claimant  resides  and  the  land 
on  which  the  same  is  situated, 
a  landowner  who  erects  there- 
on a  double  house  with  distinct 
entrances  and  no  connection 
between  them  on  the  inside,  in- 
tending one  for  his  residence 
and  the  other  for  tenants,  and 


devoting  them  to  that  purpose, 
cannot  claim  the  rented  part  as 
exempt. 

Tiernan  v.  His  Creditors,  63  Cal. 
389. 

Iowa  doctrine — Mayfield  v.  Maasden. 
— In  Mayfield  v.  Maasden,  59 
Iowa  517 ;  s.o.  13  N.  W.  Rep. 
653,  the  court  state  that  some 
doubt  may  exist  as  to  the  cor- 
rectness of  Rhodes  v.  MoCor- 
mick, 4  Iowa  368  ;  s.c.  68  Am. 
Dec.  663,  but  that  they  would 
not  be  justified  in  overruling  it, 
and  decide  that  a  brick  house 
consisting  of  two  stories  and 
basement,  of  which  the  second 
story  was  occupied  as  a  dwell- 
ing and  was  reached  by  staii-s 
leading  from  the  street  and  par- 
titioned off  from  the  room  in 
the  first  story,  and  the  first 
story  was  used  as  a  grocery 
store,  saloon,  and  restaurant 
(by  whom  did  not  appear),  ex- 
cept a  small  portion  partitioned 
off  by  temporary  partitions  and 
used  as  a  store-room,  in  part 
by  the  owner,  and  the  front 
part  of  the  basement  had  been 
used  as  a  barber  shop,  but  not 
since  the  rendition  of  the  judg- 
ment, was  exempt  as  to  the 
second  story,  the  stairway,  and 
the  basement,  but  not  as  to  the 
first  story. 

Michigan  doctrine. — Under  pro- 
visions exempting  premises 
"owned  and  occupied"  by  a 
citizen  of  the  state,  a  double 
house  erected,  one  half  for  the 
use  of  the  owner  and  the  other 
half  to  rent,  and  actually  put 
to  such  use,  will  not  be  exempt 
as  to  the  rented  part. 

Dyson  v.  Sheley,  11  Mich.  528. 

^  Rhodes    v.   MoCormick,   4    Iowa 

868  ;  s.c.  68  Am.  Dec.  663. 


Chap.  XXIV.  §§  1529,  1530.]    ENCUMBERED  PROPERTY.   1421 

Sec.  1529.  Same  —  Encumbered  property.  —  Homestead 
exemption  cannot  be  claimed  in  property  as  against  liens 
existing  upon  it  at  the  time  the  husband  acquires  his 
title  ;  ^  yet  it  has  been  said  that  a  homestead  cannot  be 
sold  under  a  mortgage  executed  prior  to  the  declaration 
of  homestead,  but  not  recorded  until  afterwards.^  This 
is  on  the  ground,  evidently,  that  such  mortgage  did  not 
affect  the  title  to  the  property  until  filed  for  record.  But 
it  is  said  in  McGowan  v.  Baldwin,^  that  where  the  fee  to 
a  homestead  is  subject  to  the  life  estate  of  the  husband  or 
wife,  and  such  homestead  is  mortgaged,  the  life  estate  of 
the  survivor  is  subject  to  and  must  bear  its  portion  of  the 
incumbrance,  if  a  valid  lien,  in  case  of  a  deficiency  of 
sufficient  personal  assets  to  discharge  the  same.  But 
where  the  exempted  property  is  covered  by  a  mortgage 
which  also  covers  property  not  exempt,  as  between  the 
mortgagor  and  mortgagee,  and  against  a  creditor  having 
a  judgment  lien  upon  the  non-exempt  property  alone,  the 
mortgagor  has  the  right  to  demand  that  the  mortgagee 
fifst  exhaust  the  property  which  is  not  exempt,  before  re- 
sorting to  that  which  is  exempt.  But  this  is  a  right  which 
the  mortgagor  must  assert  for  himself  at  the  proper  time  ; 
the  mortgagee  is  not  required  to  assert  it  for  him  or  to 
institute  proceedings  to  protect  such  right.* 

Sec.  1530.  Same  —  Equitable  estates.— A  homestead 
may  be  declared  in  an  equitable  as  well  as  a  legal  in- 
terest   in    land,^  such    as    an    equity  of    redemption,^ 

'  Header  v.   Header,   88  Ky.   217  ;  Moore  v.  Reaves,  15  Kan.  150  ; 

s  c.  10  S.  W.  Rep.  651.  Tarrant  v.  Swain,  15  Kan.  146  ; 

=  First  iSTational  Bank  v.  Bruce,  94  Orr  v.  Shraft.  22  Hich.  260  ; 

Cal.  77  ;  s.c.  29  Pao.  Rep.  488.  Hartman  r.Munch,  21  Minn.107  ; 

»  46  Minn.  477  ;  s.c.  49  N.  W.  Rep.  Wilder    v.   Haughey,    21  Minn. 

251.  101,  107  ; 

*  Miller  v.  McCarty,  47  Hinn.  321  ;  Cheatham  v.  Jones,  68  N.  C.  153  ; 

s.c.  50  N.  W.  Rep.  285  ;  28  Am.  Doane  v.  Doane,  46  Vt.  485  : 

s't.Rep.  375.  Horgan  i\  Stearns,  41  Vt.  398  ; 

^  Alexander  v.  Jackson,  92  Cal.  514;  McCabe  v.  Mazzuchelli,  13  Wis. 

s.c.  28  Pac.  Rep.  593  ;  27  Am.  478  : 

St  Rep  158  Bartholomew  v.  West,  2  Dill.  C. 

See  ■'  Allen  v.  Hawley,  66111. 164;  C.  290,  293:  s.c.  3  Fed.  Cas.  963; 

Tomlin  v.  Hilyard,   43  111.   300 ;  Johnson  v.  Hay,  16  Nat.  Bankr. 

s.c.  92  Am.  Dec.  118  ;  Reg.  425.               ,,    „  .       ,„ 

Blue  V.   Blue,  38  111.   9 ;  s.c.   87  Contra :  Garaty  v.  Du  Boise,  5  S. 

Am.  Dec.  267  ;  C.  493  ; 

Stinson  r. Richardson, 44 Iowa373;  HcHanus  v.Campbell.37  Tex.267. 

Hewitt  V.  Rankin,  41  Iowa  35  ;  «  Cheatham  v.  Jones,  68  N.  C.  153. 
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because  the  character  of  the  title  to  the  land  does  not 
affect  the  right  to  the  homestead  exemption.^  Whatever 
be  the  character  of  the  title  or  interest  in  the  land  held  at 
the  time  of  the  filing  of  the  declaration,^  the  claim  will 
attach  to  such  title  or  interest,  and  whatever  may  inure 
to  or  grow  out  of  that  title  will  be  impressed  with  the  lien.^ 
The  wife's  inchoate  interest  in  the  homestead  exemption 
is  the  same  in  an  equitable  as  in  a  legal  estate,  and  the 
husband  can  no  more  defeat  the  one  than  the  other,  by  a 
conveyance  without  her  joinder.* 

Sec  1531.  Same  — Same  — Possession  under  contract  of 
purchase.—  A  person  rightfully  in  possession  of  land  under 
a  contract  of  purchase  is  the  "  owner "  thereof  within 
the  meaning  of  the  homestead  law  ;  and  where  he  is  the 
head  of  a  family,  residing  with  them  upon  the  land  and 
using  and  occupying  it  as  a  homestead,  he  is  entitled  to 
a  homestead  exemption  therein.^  This  is  true  even  in 
those  cases  where  the  land  is  purchased  from  the  govern- 
ment and  partially  paid  for,  where  the  purchaser  has  i;e- 
ceived  his  certificate  but  not  his  patent.^  In  such  cases 
the  vendee,  if  a  married  man,  cannot  alienate  his  interest 
in  the  land  under  the  contract  without  joining  his  wife 
with  him  ;  and  if  he  refuses  or  neglects  to  perform  his 
contract,  the  wife  may  perform  it  for  him  ;  and  if  he  sur- 

'  See  :  Ante,  §  1507.  s.c.  83  Am.  Deo.  743 ; 

2  As  to  declaration  of  homestead,  State  v.  Diveling,  66  Mo.  375  ; 

see :  Post,  §  1555.  McManus  v.   Campbell,  37  Tex. 

*  Alexander  v.  Jackson,  93  Cal.  514;  267  ; 

S.C.  38  Pac.  Rep.  593  ;  37  Am.        Bartholomews.  West,  2  Dill.  C. 
St.  Rep.  158.  C.  290  ;  s.c.  8  Nat.  Bankr.  Reg. 

*  See  :  McKee  v.  Wilcox,  11  Mich.  13  ;  7  West.  Jur.   441 ;  3  Fed. 

358  ;  s.c.  83  Am.  Dec.  743  ;  Cas.  963. 

Allen  V.  Hawley,  66  111.  164  ;  South  Carolina  doctrine— Garaty  v. 

Moore  v.  Reaves,  15  Kan.  153  ;  Du  Boise. — A  contrary  doctrine 

Hartman  v.  Munch,  81  Minn.  107;  would  seem  to  prevail  in  South 

McCabev.Mazzuchelli,13Wis.478.  Carolina.     In    Garaty    v.    Du 

5  Blue  V.   Blue,   38  III.   9  ;  s.c.   87  Boise,  5  S.  C.  493,  a  homestead 

Am.  Deo.  267  ;  was  denied  to  one  holding  land 

Stinson  v.  Richardson,   44  Iowa  under  a  contract  of  purchase, 

373 ;  because  his    interest  was  not 

Fyffe  V.  Beers,  18  Iowa  4,  5  ;  s.c.  subject  to  sale  on  a  mesne  or 

85  Am.  Dec.  577  ;  final  process  within  the  mean- 

Grjffin  V.  Proctor,  14  Bush  (Ky.)  ing  of  the  constitutional  pro- 

071  ;  visions  relating  to  homesteads. 

Allen  V.  Caldwell,   55  Mich.   8;  i' Allen -y.  Caldwell,  55  Mich.  8  ;  s.c. 

s.c.  20  N.  W.  Rep.  693  ;  20  N.  W.  Rep.  693 ; 

McKee  v.  Wilcox,  11  Mich.  358  ;  State  v.  Diveling,  66  Mo.  375. 
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renders  and  cancels  the  contract  without  her  assent,  siich 
surrender  is  invalid,  and  she  may  file  a  bill  in  equity  in 
her  own  name,  for  a  specific  performance  of  the  contract, 
in  which  case  the  decree  should  be  for  conveyance  of  the 
land  to  the  husband,  but  subject  to  a  lien  in  favor  of  the 
wife  for  the  amount  she  pays  in  fulfilling  the  contract.^ 

Sec.  1532.  Same— Estates  by  the  curtesy.— An  estate  by 
the  curtesy,  being  an  estate  for  life  and  subject  to  levy 
and  sale  on  execution  for  debts,  the  person  entitled  to 
such  an  estate  is  an  "  owner  "  within  the  meaning  of  the 
exemption  laws  allowing  to  "owners"  a  homestead 
exemption.^ 

Sec.  1533.  Estates  by  the  entirety.— Eeal  estate  held  by 
husband  and  wife  jointly,  as  tenants  by  entireties,  is  sub- 
ject to  the  right  of  homestead  exemption  under  statutes 
exerapting  the  real  estate  belonging  to  the  head  of  the 
family  to  a  given  amount  ;  ^  and  in  some  states  a  wife 
who  has  obtained  a  divorce  may  assert  her  right  thereto 
as  against  the  creditors  of  her  husband.* 

'  JIcKee  V.  Wilcox,  11  Mich.  358 ;  have  become  vested  with  the 

s.c.  83  Am.  Dec.  743.  '  right  to  occupy  and  enjoy  the 

'  Potts  V.  Davenport,  79  111.  455.  rents  and  profits  of  the  land 

3  Jackson  v.  Shelton,  89  Tenn.  83  ;  during  the  joint  lives'  of  Shel- 

s.c.  16  S.  W.  Rep.  143  ;  s^u&wom.  ton    and    wife,     and,   in  case 

Shelton  v.   Orr,  13  L.   R.    A.  Shelton  survived  her,  with  the 

514.  fee.     Now,  can  it  be  that  an 

Tennessee  doctrine — Shelton  v.  Orr. —  interest  in  the  land  which  is 

In  the  case  of  Shelton  v.  Orr,  so  subject  to  seizure  and  sale, 

sitpra, Caldwell, J.,  in  deliver-  and  tlie  sale  of  which  will  vest 

ing  the  opinion  of  the  court,  in  the  purchaser  the  right  to 

says:  "  The  protection  of  such  the  full  enjoyment  of  the  whole 

an  interest  is  clearly  within  the  property  during  the  life  of  the 

spirit    and    the  letter    of  the  debtor  at    least,    is    not    real 

statute.     We  can  conceive  no  estate,   within  the  contempla- 

satisfactory    reason    why   the  tion    of   the    homestead  law? 

Legislature    should    not    have  We  think  not.     If  the  creditor, 

intended    to   embrace    in  this  in  right  of  the  husband,  may 

wholesome  provision  all  pres-  take  the  whole  property,  at  all 

ent  interests  in  land  naturally  events  during  the  life  of  the 

embraced  in  the  language  used  latter,  so  the  husband,  in  his 

in  the  act.     Again,   under  the  own    right,    may    invoke  the 

authority  of  Ames  v.  Norton,  4  protection  of  the  law  for  the 

Sneed  (Tenn.)  683,  the  estate  of  whole  property  during  the  same 

G.  W.  Shelton  in  the  house  and  period." 

lot  in  question  here  might,  be-    "  Jackson  v.  Shelton,  89  Tenn.  82  ; 

fore  the  deed  of  trust,  have  been  s.  c.  16  S.  W.  Rep.  143  ;  sub  noni. 

seized  and  sold  at  law,  and  the  Shelton   v.   Orr,    13  L.  R.   A. 

purchaser  at  such  a  sale  would  514. 
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Sec.  1534.  Same— Estates  for  life  and  for  years.— An  es- 
tate for  life/  or  for  years,  being  a  freehold  estate,  ^  the 
person  holding  the  same  is  an  "owner  "  within  the  mean- 
ing of  the  homestead  statutes,  and  entitled  to  a  home- 
stead exemption  in  either  ;  ^  but  the  homestead  estate 
ceases  on  the  termination  of  the  freehold  out  of  which  it 
is  carved.* 

Sec.  1535.  Same  —  Leasehold  estates.— For  the  same 
reason  a  person  in  possession  of  and  occupying  as  a  home 
a  leasehold  estate  is  entitled  to  a  homestead  exemption 
therein  as  the  "owner"  of  the  premises.^  Consequently 
a  man  who  has  erected  a  building  on  leased  land  will  be 
entitled  to  a  homestead  therein,^  even  though  the  lease 
may  terminate  at  the  will  of  the  lessor,  the  lessee  having 
a  right  to  remove  the  house.^ 

Sec.  1536.  Same— Joint  tenancies  and  tenancies  in  com- 
mon.—Whether  or  not  a  joint  tenant  or  a  tenant  in  com- 
mon can  claim  homestead  privileges  as  against  his  co- 
tenants  in  undivided  real  estate,  is  an  unsettled  question. 
It  is  held  that  he  can  acquire  such  a  right,  subject  to  the 

'  We  have  already  seen  that  the  Shelton    v.   Orr,  18  L.   R.   A. 

holder    of    an    estate    by  the  514 ; 

curtesy  is  an  "owner"  within  Arnold  t;.  Jones,   9  Lea    (Tenn.) 

the    meaning     of    homestead  548 ; 

statutes  and  entitled  to  a  home-  Bartholomew  v.  "West,  3  Dill.  C. 

stead  exemption  therein.  C.  390  ;  s.c.  8  Nat.  Bankr.  Reg. 

See  :  Ante,  §  1533.  13  ;  7  West.  Jur.  441 ;  3  Fed. 

^  See  :  Ante,  §  557.  Gas.  963  ; 

'  Watts  V.  Gordon,  65  Ala.  546  ;  In  re  Swearinger,  5  Sawy.  C.  C. 

Pottsi;.  Davenport,  79111.455,456;  53;  s.c.    17   Nat.   Bankr.   Reg. 

Conklin  V.  Foster,  57  111.  104, 107;  138  ;  Fed.  Gas.  No.  13683. 

Blue  V.  Blue.  38  111.  9;  s.c.   87  ^  Brown  ■y  .Keller,  33  111.  151;  s.c. 

Am.  Deo.  367  ;  83  Am.  Deo.  358. 

Deere  v.  Ghapman,   35  111.   610  ;  '  Watts  v.  Gordon.  65  Ala.  546  ; 

s.c.  79  Am.  Dec.  350  ;  Gonklin  v.  Foster,  57  111.  104  ; 

Pelan  v.  De  Bevard,  13  Iowa  55  ;  Pelan  v.  De  Bevard,  13  Iowa  53  ; 

Hogan  V.  Manners,  33  Kan.  551  ;  Hogan  v.  Manners,  33  Kan.  551  : 

s.c.  33  Am.  Rep.  199  :  s.c.  33  Am.  Rep.  199 ; 

Griffin  v.  Proctor,  14  Bush  (Ky.)  Johnson  v.  Richardson,  33  Miss. 

571 ;  463  ; 

McKee  v.  Wilcox,  11  Mich.  358,  Colwell  v.   Carper,   15  Ohio  St. 

359  ;  s.c.  88  Am.  Deo.  743  ;  379  ; 

Mctirath  v.  Sinclair,  55  Miss.  89  ;  In  re  Swearinger,  5  Sawy.  G.  C. 

Johnson  v.  Richardson,  33  Miss.  53  ;  s.c.    17  Nat.  Bankr.   Reg. 

463  ;  138  ;  Fed.  Gas.  No.  13683. 

State  V.  Diveling,  66  Mo.  375  ;  "  Hogan  v.  Manners,  33  Kan.  551 ; 

Jackson  v.  Shelton,  89  Tenn.  82  ;  s.c.  33  Am.  Rep.  199. 

s.c.  16  S.  W.  143  ;    sub  nom.  ■"  Watts  v.  Gordon,  65  Ala.  546. 
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rights  of  his  co-tenant,  in  the  states  of  Alabama/  Ar- 
kansas,^ lowa,^  Kansas,*  Kentucky,^  Michigan,*^  Min- 
nesota," Mississippi,^  New  Hampshire,^  South  Carolina,^** 
Texas,  ^^  and  Vermont  ;^^  the  contrary  doctrine  being 
held  in  California, ^^  Louisiana,^*  Massachusetts,^^  Mich- 


'  Snedecor  v.  Freeman,  71  Ala.  140 ; 
McGuire  v.   Van  Pelt,  55    Ala. 

344. 
See  :  Ala.  Code,  §  2820. 
5  Ward  V.  Mayfield,  41  Ark.  94  ; 
Sims  r.  Thompson,  39  Ark.  301 ; 
Santell  v.  Armor,  35  Ark.  52  ; 
Greenwood  v.  Maddox,  37  Ark. 
648,  660. 
»  Fordyce  v.  Hicks,  80  Iowa  273  ; 
s.c.  45  N.  Y.  750  ; 
Hewitt  V.  Rankin,  41   Iowa  35, 

44; 
Thorn  v.  Thorn,  14  Iowa  49  ;  s.c. 

81  Am.  Dec.  451. 
But  the  right  cannot  be  claimed 
and  enforced  to  the  detriment 
of  co-tenants.     Hence  if  a  ten- 
ant in  common  has  erected  a 
homestead  on  land  which  can- 
not be  partitioned  without  in- 
jury to  his  co-tenants,  and  an 
execution  is  levied  against  a 
co-tenant,  the  homestead  will 
have  to  be  sold,  but  the  court, 
in  distributing  the  proceeds  of 
the  sale,  will  see  that  the  value 
of  the  homestead  and  improve- 
ments,  as  distinguished  from 
that  of  the  land,  is  secured  to 
the  person  at  whose  expense 
and  by  whose  labor  they  have 
been  made. 
Thorn  v.  Thorn,  14  Iowa  49;  s.c. 
81  Am.  Dec.  451. 
*  Tarrant  v.  Swain,  15  Kan.  146. 
'  Johnson  v.  Kessler,  87  Ky.  458  ; 
s.c.  9  S.  W.  Rep.  394;  10  Ky. 
L.  Rep.  429. 
»  Lozo  V.  Sutherland,  38  Mich.  168, 
172; 
Amphlett  v.  Hibbard,  39  Mich. 
298.     . 
•"  Kaser  v.  Haas,  27  Minn.  406,  dis- 


tinguishing Ward  V.  Huhn,  16 
Minn.  159. 
*  McGrath  v.  Sinclair,  55  Miss.  89  ; 

Johnson  v.  Richardson,  33  Miss. 
463. 
'  Horn  V,  Tufts,  39  N.  H.  478. 
'"  See :    Moyer  v.    Drummond,    33 
S.  C.  165 ;  s.c.   10  S.  W.  Rep. 
952  ;  7  L.  R.  A.  747  ; 

Nancy  v.  Hill,  36  S.  C.  327  ; 

MeUichamp  v.  Mellichamp,  26 
S.  C.  135. 

Compare :  Edwards  v.  Edwards, 
14  S.  C.  1. 
"  Jenkins  v.  Volz,  54  Tex.  636  ; 

Clements  v.  Lacey,  51  Tex.  150  ; 
s.c.  sub  nom.  Lacey  v.  Clem- 
ents, 36  Tex.  663  ; 

Willis  V.  Matthews,  46  Tex.  478, 
484; 

Ferguson  v.  Reed,  45  Tex.  574  ; 

Smith  i^.Deschaumes,  37  Tex.439; 

Williams  v.  Wethered,  37  Tex. 
130; 

Robbing  v.   McDonald,   18    Tex. 
385. 
'2  Danforth  v.  Seattle,  43  Vt.  138  ; 

McElroy  v.  Bixby,  36  Vt.  354  ; 
s.c.  84  Am.  Dec.  684  ; 

McClary  v.  Bixby,  36  Vt.  254  ; 

Johnson  v.  May,  16  Nat.  Bankr. 
Reg.  435. 

Homestead  right  in  lands  in  wMch 
honsekeeper  or  head  of  family  is 
owner  of  undivided  share  as  a  ten- 
ant in  common  with  others  is  in- 
cluded and  established  by  the 
Vermont  act  of  1855,  if  the 
essential  condition  to  the  exist- 
ence of  the  right  is  not  want- 
ing. 

McElroy  v.   Bixby,  36  Vt.  354; 
s.c.  84  Am.  Dec.  684. 
"  First  Nat.  Bank  Santa  Barbara  v. 


'*  Branniii  v.  Womble,  33  La.  An. 

805,  810  ; 
Graig  v.  Eastin,  30  La.  An,(pt.  II.) 

1130; 
Ventress  v.  Collins,  38  La.  An. 

783; 
Simon  v.   Walker,   28    La.   An. 

608; 
Baron  v.  Sollivellos,  38  La.  An. 
90 


355 
"  Homes  v.  Burt,  130  Mass.  368 ; 
Bemis  v.  DriscoU,  101  Mass.  418, 

421; 
Bates  V.  Bates,  97  Mass.  393,  395  ; 
Silloway  v.  Brown,  94  Mass.  (13 

Allen)  30 ; 
Thurston  v.  Maddocks,  88  Mass. 

(6  AUen)  437. 
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igan,^  Minnesota,^  Nevada,^  Tennessee,*  and  Wisconsin,* 
unless  he  has  the  land  enclosed  and  is  in  exclusive  occu- 
pancy thereof,  because  this  would  destroy  the  co-tenancy 
as  to  the  land  set  aside  for  a  homestead.®  The  former  doc- 
trine, however,  is  thought  to  be  based  on  the  better  reason, 
because  the  holder  of  an  equitable  as  well  as  of  a  legal  title 
is  entitled  to  a  homestead.'  Where  the  husband  and  wife 
own  land  jointly  the  husband  is  entitled  to  a  homestead 
exemption,*  allotted  out  of  his  interest.®  It  has  been  said 
that  "whether  the  property  on  which  the  family  lives 
belongs  to  either  or  to  all  so  living  together,  it  equally 
comes  within  the  purview  of  the  constitutional  guaranty, 
and  is  in  fact  a  homestead,  and  cannot  be  subjected  to 


La  Suerra,  61  Gal.  109  ; 

Cameto  v.  Dupuy,  47  Gal.  79  ; 

Kingsley  v.  Kingsley,  39  Cal. 
665; 

Seaton  v.  Son,  33  Gal.  481 ; 

Elias  V.  Verdugo,  27  Oal.  418  ; 

Bishop  V.  Hubbard,  23  Cal.  514, 
517  ;  s.c.  83  Am.  Deo.  132  ; 

Kellersberger  v.  Kopp,  6  Gal. 
564; 

GibUn  V.  Jordan,  6  Gal.  417 ; 

Reynolds  v.  Pixley,  6  Cal.  165  ; 

Wolf  V.  Fleischaoker,  5  Cal.  344. 

California  doctrine. — Homestead 
cannot  be  carved  out  of  prop- 
erty held  in  joint  tenancy  or 
tenancy  in  common.  While 
debtors,  therefore,  own  prop- 
erty as  tenants  in  common,  it 
is  chargeable,  by  operation  of 
law,  for  their  partnership 
debts  ;  and  tlie  fact  that  one 
of  them  has  occupied  it  as  a 
homestead  does  not  affect  this 
liability. 

Bishop  V.  Hubbard,  23  Cal.  514 ; 
s.c.  83  Am.  Dec.  183. 

Homestead  statute  does  not  con- 
template that  homesteads  be 
carved  out  of  land  held  in  joint 
tenancy  or  tenancy  in  common, 
when  it  provides  no  mode  for 
their  separation  and  ascertain- 
ment. 

Wolf  V.  Fleischaoker,  5  Cal.  244  ; 
s.c.  63  Am.  Deo.  121. 
'  Amphlett  v.   Hibbard,  39   Mich. 
298. 

Compare:  Lozo   v.  Sutherland, 
38  Mich.  168,  173. 
«  Ward  V.  Huhn,  16  Minn.  159. 


'  Terry  v.  Berry,  13  Nev.  514 ; 

JJe  Swearinger  (Nev.),  17  Nat. 
Bankr.  Reg.  138  ;  s.c.  5  Sawy. 
C.  C.  53 ;  Fed.  Gas.  No.  13683  ; 

Commercial  Bank  v.  Corbett,  5 
Sawy.  C.  C.  543  ;  s.c.  Fed.  Gas. 
No.  3058. 
*  Avans  v.  Everett,  3  Lea  (Tenn.) 

76. 
5  West  V.  Ward,  26  Wis.  579,  580. 
'  Fitzgerald  v.  Fernandez,  71  Cal. 
504 ;  s.c.  13  Pac.  Rep.  563. 

Citing:  Seaton  v.  Son,  33  Cal. 
483; 

EUas  V.  Verdugo,  37  Cal.  418  ; 

Bishop  V.  Hubbard,  23  Gal.  514, 
517;  s.c.  83  Am.  Dec.  133  ; 

Kellersberger  v.  Kopp,  6  Gal. 
564; 

Giblin  v.  Jordan,  6  Gal.  417 ; 

Reynolds   v.  Pixlev,  6  Cal.  165  ; 

WoU  V.  Fleischaoker,  5  Cal.  244 ; 
s.c.  63  Am.  Dec.  121. 
'  Thus  where  a  parol  partition  of 
lands  between  two  tenants  in 
common  is  had,  and  is  followed 
by  a  several  possession  before 
a  judgment  lien  attaches,  eacli 
can  claim  the  homestead  right, 
even  though  the  legal  title  to 
one-half  of  his  allotment  be  in 
the  other  co-tenant,  as  each 
holds  it  after  partition  as  trus- 
tee for  the  other. 

Tomlin  v.   Hilyard,  43  lU.  300 ; 
s.c.  93  Am.  Dec.  118. 
^  WiUis  V.  Matthews,  46  Tex.  478, 

484. 
9  Johnson  v.   Kesler,  87  Ky.  458; 
s.o.  9  S.  W.  Rep.  394 ;  10  Ky. 
L.  R.  429. 
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forced  sale. " -^    But  a  homestead  cannot  be  jointly  held 
with  another.^ 

Sec.  1537.  Same— Land  purchased  with  pension  money.— 
Whether  property  purchased  with  pension  money  is  ex- 
empt from  execution  is  a  question  upon  which  there  is  a 
decided  conflict  of  authorities.  The  Supreme  Court  of 
Iowa,  in  the  recent  case  of  Crow  v.  Brown,^  hold  that 
such  property  is  exempt  from  levy  and  sale  on  execu- 
tion under  the  provisions  of  the  revised  statutes  of  the 
United  States  ;  *  and  this  doctrine  has  been  approved  by 
the  Supreme  Court  of  Wisconsin  in  Folschow  v.  Werner,® 
and  something  in  the  nature  of  a  dictum  was  said  in  ap- 
proval by  the  Supreme  Court  of  Vermont  in  Hayward  v. 
Clark.*  The  Court  of  Appeals  of  New  York,  in  the 
recent  case  of  Yates  County  National  Bank  v.  Carpenter,'^ 
hold  that  where  the  receipts  from  a  pension  can  be  directly 
traced  to  the  purchase  of  property  necessary  or  convenient 
for  the  support  and  maintenance  of  the  pensioner  and  his 
family,  that  such  property  is  exempt  from  levy  and  sale 
under  execution.^  The  case  of  Crow  v.  Brown  was  ren- 
dered by  a  divided  court,  and  the  major  opinion  is  not 
only  against  the  volume  of  decision,®  but  also  against 

'  Wilson  V.  Cochran,   31  Tex.  677,  *  But  this  decision  is  based  upon 

680  ;  s.c.  98  Am.  Dec.  553.  the  New  York  Code  Civ.  Proc, 

«  Cornish  v.  Fi-ees,  74  Wis.  490  ;  s.c.  §  1393,  which  provides  that  "a 
43  N.  W.  Rep.  507  ;  pension    heretofore,    or    here- 
West  V.  Ward,  26  Wis.  579.  after,   granted  by  the  United 

3  81  Iowa  344;  s.c.  43  N.  W.  Rep.  States  *  *  *  for  military  *  *  * 

993  ;  2  Ball.  Ann.  R.  Prop.  306.  services  *  *  *  is  also  exempt 

■*  U.  S.  Rev.  Stat.,  §  4747,  which  from  levy  and  sale  by  virtue  of 
provides  that  "no  sum  of  an  execution,  and  from  seizure 
money  due  or  to  become  due  for  non-payment  of  taxes,  or  in 
to  any  pensioner  shall  be  liable  any  other  legal  proceeding." 
to  attachment,  levy,  or  seizure  The  decision  is  merely  the  con- 
by  or  under  any  legal  or  equit-  struction  of  a  particular  statute, 
able  process  whatever,  whether  and  for  that  reason  this  case  is 
the  same  remains  with  the  pen-  not  to  be  regarded  as  an  author- 
sion  office,  or  any  oflSce  or  ity  in  the  interpretation  of  the 
agent  thereof,  or  is  in  course  federal  statute. 
of  transmission  to  the  pen-  «  Faurote  t).  Carr,  108  Ind.  123, 136  ; 
sioner  entitled  thereto,  but  s.c.  9  N.  E.  Rep.  350  ; 
shall  inure  wholly  to  the  bene-  Cavanaugh  v.  Smith,  84  Ind. 
fit  of  such  pensioner."  380 ; 

6  51  Wis.  85,  87  ;  s.c.  7  N.  W.  Rep.  Cranz  v.  White,  27  Kan.  319  ;  s.c. 

911.  41  Am.  Rep.  408  ; 

6  50  Vt.  612,  617.  Robion  v.   Walker,   83  Ky.  60  ; 

'  119  N.  Y.  550  ;  s.c.  23  N.  E.  Rep.  s.c.  56  Am.  Rep.  878  ; 

1108  ;  7  L.  R.  A.  557.  Johnson  v.   Elkmg,   11    Ky.   L, 
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the  former  doctrine  of  the  court.  In  the  former  case  of 
Webb  V.  Holt/  it  was  held  that  pension  money  was  ex- 
empt from  the  payment  of  the  debts  of  the  pensioner 
while  it  was  in  course  of  transmission  to  him,  but  not 
after  it  came  into  his  possession  ;  ^  and  this  is  the  gen- 
eral interpretation  put  upon  the  statute.^    Mr.  Justice 


Eep.  967  ;  s.c.  13  S.  W.  Eep. 
448  ;  8  L.  R.  A.  553  ; 

Crane  v.  Linneus,  77   Me.  59,  61  ; 

Friend  v.  Garcelon,  77  Me.  35; 
s.c.  53  Am.  Rep.  739  ; 

Spelman  v.  Aldrich,  136  Mass. 
113,  117; 

Jardain  v.  Savings  Fund  Assoc. , 
44  N.  J.  L.  (15Vr.)376; 

Stockwell  V.  Nat.  Bank  of  Malone, 
86  Hun  (N.  Y.)  588 ; 

Fulwiler  v.  Infield,  6  Ohio  C.  C. 
36; 

Rozelle  v.  Rhodes,  116  Pa.  St. 
139,  134  ;  s.c.  9  Atl.  Rep.  160  ; 
2  Am.  St.  Rep.  591  ; 

Martin  v.  Hurlburt  &  R.  Sav. 
Bk.,  60  Vt.  364;  s.c.  14  Atl. 
Rep.  649  ; 

McFarland  v.  Fish,  34  "W.  Va. 
548  ;  S.C.  12  S.  E.  Rep.  548  ; 

Hissem  v.  Johnson,  27  W.  "Va. 
644,  652 ;  s.c.  55  Am.  Rep.  337. 

See :  United  States  v.  Hall,  98  U. 
S.  343  ;  bk.  25  L.  ed,  180. 
'  57  Iowa  712 ;  s.c.  11  N.  E.  Rep. 

658. 
*  The  same  principle  has  since  been 
adhered  to  in  the  cases  of 

Foster  v.  Byrne,  76  Iowa  395 
s.c.  35  N.  W.  Rep.  513  ;  41  N 
W.  Rep.  32 ; 

Baugh  V.  Barrett,  69  Iowa  495 
s.c.  39  N.  W.  Rep.  435  ; 

Farmer  v.  Turner,  64  Iowa  690 
s.c.  21  N.  W.  Rep.  140  ; 

Triplett  v.  Graham,  58  Iowa  185 
s.c.  12  N.  W.  Eep.  143. 

"  In  the  first  and  last  of  the  cited 
cases  Mr.  Justice  Beck  and  the 
writer  hereof  dissented  from 
the  opinion  of  the  majority. 
No  formal  dissent  was  entered 
in  the  other  cases.  Since  the 
final  opinion  was  filed  on  re- 
hearing in  the  case  of  Foster 
V.  Byrne,  the  personnel  of 
this  court  has  been  changed, 
and  upon  a  full  examination  of 
the  question  a  majority  of  the 
court  are  of  the  opinion  that 
the  property  purchased  with 
pension  money  is  exempt  from 


execution  or  attachment  under 
the  act  of  Congress  above  cited. 
The  reasons  for  such  holding 
are  fully  set  out  in  tlie  dissent- 
ing opinions  above  referred  to, 
and  need  not  be  repeated  here. 
It  is  sufficient  to  say  that  if 
force  and  effect  is  to  be  given 
to  that  clause  of  the  act  of 
Congress  which  provides  that 
pension  money  '  shall  inure 
wholly  to  the  benefit  of  the 
pensioner,'  to  the  exclusion  of 
his  creditors,  there  appears  to 
us  to  be  no  escape  from  the 
conclusion  that  the  property 
purchased  with  pension  money 
is  exempt.  Any  other  con- 
struction of  the  law  would  per- 
mit creditors  to  subject  the 
money  as  soon  as  it  reaches  the 
hands  of  the  pensioner." 

Crow  V.   Brown,   81  Iowa   344 ; 
s.c.  46  N.  W.  Eep.  993 ;  2  BaU. 
Ann.  E.  Prop.  306. 
3  Faurote  v.  Carr,  108  Ind.  133, 126 ; 
s.c.  9  N.  E.  Eep.  350  ; 

Cranz  v.  White,  37  Kan.  319  ;  s.c. 
41  Am.  Eep.  408  ; 

Eobion  v.  Walker,  82  Ky.  60  ;  s.c. 
56  Am.  Eep.  878  ; 

Crane  v.  Linneus,  77  Me.  59,  61 ; 

Friend  v.  Garcelon,  77  Me.  35  ; 
s.c.  53  Am.  Eep.  739; 

Spelman  v.  Aldrich,  136  Mass. 
113,  117  ; 

Jardain  v.  Savings  Fund  Assoc, 
44  N.  J.  L.  (15  Vr.)  376  ; 

Stockwell  V.  Nat.  Bank  of  Malone, 
36  Hun  (N.  Y.)  588  ; 

Rozellet;.  Rhodes,  116  Pa.  St.  129, 
184;  s.c.  9  Atl.  Rep.  160;  3 
Am.  St.  Rep.  591 ; 

Hayward  v.  Clark,  50  Vt.  612, 
617; 

Hissem  v.  Johnson,  37  W.  Va. 
644,  653  ;  s.c.  55  Am.  Rep.  837. 

Pennsylvania  doctrine — Eozelle  v. 
Rhodes. — It  is  said  in  Rozelle  v. 
Rhodes,  116  Pa.  St.  129,  134; 
s.c.  9  Atl.  Rep.  160  ;  3  Am.  St. 
Rep.  591,  that  "  the  exemp- 
tions provided  by  statute,  upon 
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Brewer,  now  of  the  Supreme  Court  of  the  United  States, 
while  sitting  as  one  of  the  judges  of  the  Supreme  Court 
of  Kansas,  in  construing  the  federal  statute,  said 
' '  that  the  last  clause  of  the  section,  which  reads,  '  hut 
shall  inure  wholly  to  the  benefit  of  such  pensioner,'  is 
qualified  by  and  must  be  read  in  the  light  of  the  preced- 
ing words  of  the  section.  It  is  comprehensive  language, 
but  it  is  only  language  strengthening  and  making  more 
plain  the  intention  of  the  preceding  words.  It  applies  to 
money  due  or  about  to  become  due,  and  not  to  money  paid 
and  in  possession.  Nowhere  in  the  section  is  there  refer- 
ence to  pension  money  in  the  hands  of  the  pensioner.  It 
does  not  purport  to  exempt  money  in  such  hands  from 
the  operation  of  state  laws,  either  those  of  taxation,  or 
the  ordinary  statutes  concerning  exemptions  and  in- 
debtedness." 

The  Supreme  Court  of  Iowa,  in  the  case  of  Crow  v. 
Brown,  recognize  the  fact  that  the  weight  of  authority 
is  contrary  to  their  present  holding,  but  add  that 
' '  courts  are  not  always  controlled  by  the  weight  of  au- 
thority. If  they  were,  the  duties  of  the  courts  of  last 
resort  would  be  simply  to  ascertain  the  number  of 
cases  involving  the  question,  and  follow  the  majority. 
There  is  the  other  important  consideration,  that  the 
weight  of  authority  should  commend  itself  to  the 
judgment  and  conscience  of  the  court  having  before  it 
the  question  for  determination."  ^ 

any  fair  and  reasonable  con-  office  or  its  agencies,  or  in  the 

struction,  will  only  protect  the  course  of  transmission  to  the 

fund  whilst  it  is  in  course  of  pensioner.     It  is  money  '  due ' 

transmission  to  the  pensioner  ;  or  to  '  become,'  and  not  money 

after  that  it  is  liable  to  seizure  collected,  that  is,  protected  by 

as  other  money."  the  law.     By  another  provision 

Maine  doctrine — Friend  v.  Garcelon.  of  the  federal  statutes,  a  pen- 

— In  Friend  t!.  Garcelon,  77  Me.  sioner  is  not  allowed  to  pledge 

25  ;  s.c.  52  Am.  Rep.  739,  it  is  or  sell  any  right  or  interest  in 

said:  "  The  question  is,  whether  his  pension.     The  extent  of  all 

this    provision    furnishes    any  the  interference  of  the  govern- 

protection  to  or  exemption  of  ment  seems  to  be  to  insure  the 

the  money  after  it  comes  into  actual  reception  of  its  bounty 

the  pensioner's  hands  ?    A  care-  by  the  person  entitled  to  it. 

ful  examination  inclines  us  to  When  the  money  is  actually  in 

the  conclusion  that  it  does  not.  tlie  possession  of  the  pensioner 

The   meaning    of    the    section  the  protection  is  gone."    That 

seems  to  be  that  the  protection  doctrine  is  adhered  to  in  Crane 

is  extended  so  long  as  the  pen-  v.  Linneus.  77  Me.  59,  61. 
sion    remains  in  the    pension    '  Cases  overruled.— After  the  clause 
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Seo.  1538.  Same— Same— With  proceeds  of  pension  check. 
— There  is  also  a  conflict  of  decision  as  to  whether  lands 
purchased  with  the  proceeds  of  a  check  for  pension 
money,  which  has  been  transferred  before  the  money 
was  drawn,  is  exempt  from  levy  and  sale  under  an 
execution  as  a  homestead.  Thus  in  Kentucky,  where 
a  pensioner  endorsed  his  pension  check  to  a  third  per- 
son, who  procured  the  money  on  it  and  paid  the  same 
out  as  purchase-money  for  a  piece  of  land,  which  was 
deeded  to  the  pensioner's  wife,  it  has  been  held  that 
the  land  was  liable  for  the  pensioner's  debts, ^  the  court 
saying:  "It  has  been  repeatedly  decided  by  this  court 
that  after  the  money  reaches  the  hands  of  the  pensioner 
it  is  no  longer  exempt.^  In  Hudspeth  v.  Harrison,^  it 
was  held  that  the  fact  that  land  was  purchased  with 
pension  money  does  not  exempt  it  from  liability  for  the 
pensioner's  debts.  In  the  case  of  Sims  v.  Walsham,*  the 
money  itself  did  not  come  to  the  hands  of  the  pensioner, 
but  a  check  did ;  and  he  transferred  it  to  another 
person,  with  directions  to  draw  the  money  and  pay  it  to 
his  sons,  to  be,  and  which  was,  used  by  them  in  paying 
for  land,  which  was  conveyed  to  them.  It  was  held  that 
the  land,  so  held  by  them  by  voluntary  conveyance,  was 
liable  for  the  pensioner's  debt."  In  Pennsylvania,  how- 
ever, it  has  been  held  that  th§  pensioner  may  give  his 
pension  money  to  his  wife  for  the  purpose  of  purchasing 
a  home,  in  her  name,  for  their  joint  benefit.^  This  is 
manifestly  on  the  principle  that  it  is  no  fraud  as  against 
creditors  for  a  debtor  to  make  a  voluntary  gift  or  con- 
quoted  in  the  text  the  court  has  not  extended  credit  to  the 

add  :  "If  the  rule  adopted  by  plaintiff  by  reason  of  the  former 

this  court  heretofore  were  sucli  decisions  of  this  court." 

as  that  rights  may  have  accrued    '  Johnson  ■;;.  Elklns,  11  Ky.  L.  Rep. 

by  reason  of  the  rule,  whereby  967  ;  s.c.  13  S.  W.  Rep.  448  ;  8 

the  law  as  declared  has  become  L.  R.  A.  553. 

what  is  known  in  the  law  as  a    ^  Robion  v.  Walker,  82  Ky.  60 ;  s.c. 

rule  of  property,  we  might  well  56  Am.  Rep.  878  ; 

hesitate  to  overrule  the  cases        Sims  v.  Walsham  (Ky.),  7  S.  W. 

above  cited  (in  footnote      on  Rep.  557  ; 

page  1428).     But  no  such  result        Hudspeth  v.  Harrison,  6  Ky,  L. 

will  follow  our  present  holding.  Rep.  304. 

The  relation  of  the  creditor  of    ^  6  Ky.  L.  Rep.  304. 

the  veteran  pensioned  soldier    ■•  7  S.  W.  Rep.  (Ky.)  557. 

has  been  in  no  sense  changed    "  Holmes  v.   Tallada,   125   Pa.   St. 

by  the  decision  of  this  court.  133  ;  s.c.  17  Atl.  Rep.  238  ;  3  L. 

The  defendant  in  this  action  R.  A.  219. 
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veyance  of  exempt  property/  although  such  conveyance 
is  without  consideration.^ 

Sec.  1539.  Same— Oflacea,  shops,  and  stores.— In  some  of 
the  states  it  is  held  that  the  homestead  exemption  may 
include  an  office,  shop,  or  store,  in  which  the  head  of 
the  family  pursues  his  business,  though  it  may  be  on  a 
lot  not  contiguous  to  the  family  residence,  if  the  entire 
value  does  not  exceed  the  statutory  limit.^  In  others, 
however,  it  is  maintained  that  the  homestead  exemption 
includes  only  so  much  of  the  land  or  buildings  as  is  used 
as  a  home,  and  does  not  include  stores,  shops,  or  rooms 
in  the  same  building  not  so  used.*  Thus,  in  Wisconsin, 
a  statute  exempting  from  forced  sale  a  quarter  of  an 
acre  of  land  in  a  city  or  village,  with  the  dwelling-house 
thereon  and  its  appurtenances,  is  held  not  to  include 
offices  and  stores  erected  thereon  and  rented  by  the 
debtor,^  and  the  portions  of  the  lot  on  which  they  are 
built  ;  ®  but  to  include  a  building  on  part  of  a  city  lot, 
the  upper  stories  of  which  are  used  as  a  dwelling,  and 
the  lower  portion  used  as  a  store,  the  building  being 
situated  on  one  of  the  principal  streets  of  the  city,  and 
constructed  like  a  store,  and  more  valuable  as  a  place 
of  business  than  as  a  place  of  residence.^ 


'  See  :  Taylor  v.  Duesterberg,   109 

Ind.  165  ;  s.c.  9  N.  E.  Rep.  907 
Burdge  v.   BoUn,  106  Ind.  175 

s.o.  6N.  E.  Rep.  140; 
Butler  V.   Nelson,   73  Iowa  733 

S.C.  33  N.  W.  Rep.  399  ; 
Buckley  v.  Wheeler,  53  Mich.  1 

s.c.  17  N.  W.  Rep.  216  ; 
Anderson  v.  Odell,  51  Mich.  493 

S.C.  16  N.  W.  Rep.  870  ; 
Bald9rin  v.  Rogers,  38  Minn.  544 

S.c.  11  N.  W.  Rep.  77  ; 
Ferguson   v.  Kumler,  37  Minn 

156  ;  S.C.  6  N.  W.  Rep.  618  ; 
Morrison  w.  Abbott,  37  Minn.  116 

S.C.  6  N.  W.  Rep.  455  ; 
Airey  v.  Buchanan,  64  Miss.  181 

s.c.  1  So.  Rep.  101 ; 
Conner  v.  Hawkes,  66  Tex.  639 

s.c.  3  S.  W.  Rep.  530. 
'  Nance  v.  Nanoe,  84  Ala.  375  ;  s.c, 

4  So.  Rep.  699  ; 
Butler  V.  Nelson,  73  Iowa  732 

s.c.  33  N.  W.  Rep.  399. 
>  HubbeU  v.  Caaady,  58  111.  435 ; 


Stanley  v.  Greenwood,  24  Tex. 

334  :  s.c.  76  Am.  Dec.  106  ; 
Pryor  v.  Stone,  19  Tex.  371 ;  s.c. 

70  Am.  Dec.  341 ; 
West  River  Bank  v.  Gale,  43  Vt. 

17. 
See  :  Moore  r.Whitis,  30  Tex.  4-10. 
A  law  office,  ased  only  as  snch  bj  a 

single  man,  is  not  a  homestead 

within  the   meaning    of    the 

homestead  exemption  law  of 

Texas. 
Stanley  v.   Greenwood,  34  Tex. 

324;  s.c.  76  Am.  Dec.  106. 
*  Rhodes    v.    McCormick,   4  Iowa 

368  ;  s.c.  68  Am.  Deo.  663  ; 
Casselman  v.  Packard,  16  Wis. 

114;  s.c.  83  Am.  Dec.  710; 
Phelps' V.  Rooney,  9  Wis.  70  ;  s.c. 

76  Am.  Dec.  344. 
^  See  :  Post,  §  1543. 
"  Casselman  v.   Packard,   16  Wis. 

114 ;  s.c.  82  Am.  Deo.  710. 
'  Phelps  V.  Rooney,  9  Wis.  70 ;  s.a 

76  Am.  Dec.  344. 
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Sec.  1540.  Same-Partnership  realty.— The  prevailing 
doctrine  is  that  a  homestead  cannot  be  set  apart  to  one 
of  the  partners  out  of  partnership  realty,  until  the 
partnership  creditors  are  provided  for ;  ^  and  should  an 
individual  partner  attempt  to  claim  a  homestead  out 
of  such  property  it  will  still  remain  subject  to  the  claims 
of  the  partnership  creditors.'  All  real  estate  held 
by  a  partnership  is  to  be  regarded  as  the  property  of 
the  firm,  as  to  the  creditors  and  all  persons  dealing  with 
it,  and  necessary  for  the  protection  of  their  rights  ;  and 
the  partner  is  to  be  regarded  in  such  cases  as  holding 
only  an  interest  in  the  stock  or  capital  of  the  partner- 
ship.^ 

Sec.  1541.  Same— Same— In  house  built  with  partnership 
funds.— We  have  already  seen  that  the  interest  to  which 


Kingsley  v.  Kingsley,  39  Cal.  665  ; 

Drake  v.  Moore,  66  Iowa  58  ;  s.c. 
33  N.  W.  Rep.  363  ; 

Guptil  V.  McFee,  9  Kan.  30,  35  ; 

Pond  V.  Kimball,  101  Mass.  105  ; 

Amphlett  v.  Hibbard,  39  Mich. 
298; 

State  V.  Spencer,  64  Mo.  355  ;  s.c. 
37  Am.  Rep.  244 ; 

Terry  v.  Berry,  13  Nev.  514 ; 

Rhodes  v.  Williams,  13  Nev.  20, 
28; 

Gaylord  v.  Imhoflf,  26  Ohio  St. 
817  ;  s.c.  20  Am.  Rep.  763 ; 

BonsaU  v.  Comly,  44  Pa.  St.  443, 
447; 

Ex  parte  Karish,  33  S.  C.  437  ; 
s.c.  11  S.  E.  Rep.  398  ; 

Russell  V.  Lennon,  39  Wis.  570 ; 
s.c.  30  Am.  Rep.  60  ; 

Re  HandUn,  3  Dill.  0.  C.  390  ;  s.c. 
13  Nat.  Bankr.  Reg.  49  ;  3  Cent. 
L.  J.  364  ;  Fed.  Cas.  No.  6018  ; 

Se  Smith,  2  Hughes  C.  C.  307;  s.c. 
Fed.  Cas.  No.  12797  ; 

Short  V.  McCruder,  32  Fed.  Rep. 
46. 

SontTi  Carolina  doctrine — Meyer  v. 
Dmmmond. — In  South  Carolina, 
under  the  statute,  as  amended 
in  1884,  a  homestead  exemp- 
tion is  allowable  in  partnership 
property.  MoIVER,  J. ,  deliver- 
ing the  opinion  of  the  court  in 
Moyer  v.  Drummond,  32  S.  C. 
165 ;  s.c.  10  S.  E.  Rep.  953  ;  7 
L.  R.  A.  747,  says:  "We  see 


nothing  in  the  constitution  or 
statutes  which  limits  this  ex- 
emption to  personal  property 
held  in  any  particular  manner. 
On  the  contrary,  the  language 
of  the  constitution  since  the 
amendment  of  1880  is  very 
general  in  its  character,  and 
must  be  regarded  as  embracing 
any  species  of  personal  prop- 
erty, whether  held  in  severalty 
or  in  common,  or  in  any  other 
manner.  This  is  in  accordance 
with  the  principles  decided  in 
Mellichamp  v.  Mellichamp,  38 
S.  C.  125  ;  s.c.  5  S.  E.  Rep.  333, 
and  Nance  v.  Hill,  26  S.  C.  227  ; 
s.c.  1  S.  E.  Rep.  897,  where  the 
right  to  a  homestead  in  prop- 
erty held  in  common  was  rec- 
ognized. It  is  true  that  there 
may  be,  as  in  the  cases  cited,  a 
practical  difificulty  in  assessing 
or  setting  apart  to  a  claimant 
of  such  an  exemption  in  part- 
nership property  the  particular 
property  exempt ;  but  that 
difficulty  does  not  present  itself 
in  this  case." 
°  Drake  v.  Moore,  66  Iowa  58  ;  s.c. 
33  N.  W.  Rep.  363  ; 

Rhodes  v.  WilUams,  13  Nev.  30  ; 

Short  V.  McGruder,  32  Fed.  Rep. 
46. 
'  Hewitt  V.  Rankin,  41  Iowa  35. 

See  :  Drake  v.  Moore,  66  Iowa  58; 
s.c.  33  N.  W.  Rep.  263. 
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a  homestead  estate  attaches  is  the  title  which  the  party 
has  in  the  land,i  and  not  in  the  buildings  upon  the  land 
as  disassociated  from  it ;  for  this  reason  it  is  thought 
that  where  one  partner  builds  a  house  upon  lands 
belonging  to  him  individually,  using  the  partnership 
funds  therefor,  with  the  knowledge  and  consent  of  his 
copartner,  that  he  will  be  entitled  to  claim  a  homestead 
in  the  house  thus  erected,  it  becoming  a  part  of  the 
realty.^ 

Sec.  1542.  Same— Tenement  houses.— The  exemption  as  a 
homestead  of  a  given  quantity  of  land,  or  of  property 
of  a  given  value,  has  regard  to  the  purpose  for  which  it 
is  used,  and  has  been  said  not  to  cover  all  the  buildings 
which  may  be  erected  upon  the  land,  whatever  may  be 
their  character,  or  for  whatever  purpose  they  may  be 
designed,  merely  because  the  debtor  resides  in  one  of 
them  ;  ^  and  that  while  the  homestead  embraces  the  lot 
or  tract  of  land  and  houses  used  as  a  home,  together  with 
buildings  appurtenant  thereto,  including  those  used  and 
occupied  by  the  owner  in  the  prosecution  of  his  ordinary 
business,*  that  it  does  not  include  such  buildings  as 
are  rented  to  others  and  yield  a  revenue  to  the  owner.  ^ 
Thus  it  has  been  said  that  a  house  and  lot  adjoining  the 
homestead  of  the  owner,  in  a  city,  and  by  him  owned 
and  rented  to  a  tenant  not  in  his  employ,  and  occupied 
exclusively  by  such  tenant  and  his  family,  is  not  exempt 
under  the  homestead  laws  excepting  one  acre  in  a  city, 
"  with  all  improvements,"  "occupied  as  a  residence  by 
the  family  of  the  owner,"  although  all  the  land  claimed 


'  See  :  Ante,  §  1507. 
«  Be  Parks,  9  Nat.  Bankr.  Reg.  270, 
273;  s.c.  Fed.  Cas.  No.  10765. 
See  :  Ante,  %  65,  et  seq. 
'"  Casselman  v.   Packard,   16  Wis. 
114 ;  s.c.  83  Am.  Dec.  710. 
See :  Ante,  §§  1506,  1534. 
<  See  :  Ante,  §§  1506,  1534,  1525. 
''  Kurz  V.  Brusch,  13  Iowa  371 ;  s.c. 
81  Am.  Dec.  433. 
See  :  McConnaughy  v.  Baxter,  55 

Ala.  379  ; 
Kaster  v.   Mc Williams,  41   Ala. 

302; 
Reek's    Estate,    Myrick's   Prob. 


(Cal.)  59  ; 
Kurz  V.  Brusch,  13  Iowa  371  ;  s.c. 

81  Am.  Dec.  433  ; 
Hoitt  V.  Webb,  36  N.  H.  158  ; 
Wade  V.  Wade,  9  Baxt.  (Tenn.) 

612; 
Wilson  V.  Cocbran,  31  Tex.  677  ; 

s.c.  98  Am.  Dec.  553  ; 
True  V.  Morrill,  38  Vt.  672  ; 
Scbofifen  v.   Landauer,   60  Wis. 

334 ;  s.c.  19  N.  W.  Rep.  95  ; 
Greeley  v.  Scott,  2  Woods  C.  C. 

657  ;  s.c.  2  Cent.  L.  J.  361  ;  13 

Nat.   Bankr.   Reg.   248 ;    Fed, 

Cas.  No.  5746. 
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to  be  exempt  is  less  than  one  acre.^  As  we  have  already- 
seen,  ^  other  cases  extend  the  rule  so ,  as  to  embrace  a 
brewery  in  which  the  debtor  lives  with  his  family  ;  a 
separate  dwelling  on  the  homestead  lot  rented  to 
tenants ;  ^  a  smith  shop  separated  from  the  homestead 
by  a  highway  ;  *  a  lawyer's  office  in  a  separate  build- 
ing ;  ^  a  mill ;  ®  and  even  separate  and  distinct  lots  on 
which  the  debtor  carries  on  business.'' 

Sec.  1543.  Same— Wife's  separate  estate.— The  prevailing 
doctrine  is  that  a  homestead  estate  may  be  carved  out 
of  land  the  legal  title  to  which  is  in  the  wife,  and  in 
which  the  husband  has  only  an  estate  by  the  curtesy,^ 
where  such  real  estate  is  occupied  as  a  family  home- 
stead.^ But  the  Supreme  Court  of  California,  in  the 
case  of  Eevalk  v.  Kraemer,^''  say  that  it  is  doubtful 
whether  a  homestead  can  be  created  out  of  the  separate 
property  of  the  wife  ;  and  this  case  is  approved  by  the 
same  court  in  the  subsequent  case  of  Eiley  v.  Phel.^^ 

Sec.  1544.  Amount  and  location  of  homestead— Introduc- 
tory.—In  homestead  legislation  the  word  "homestead" 
is  generally  used  in  its  popular  sense  ;  and  when  used 
in  that  sense  represents  the  dwelling-house  at  which  the 
family  resides,  with  the  usual  and  customary  appurte- 
nances, including  outbuildings  of  every  kind  necessary 
or  convenient  for  family  use,  and  lands  used  for  the 
purposes  thereof.  If  situated  in  the  country,  it  may 
include  a  garden  or  farm  ;  if  in  a  town  or  city,  it  may 
include  one  or  more  lots  or  blocks.     It  need  not  be  in  a 

'  Ashton    V.  Ingle,   30  Kan.   670  ;  ^  Potts  v.  Davenport,  79  111.  455  ; 
s.c.  27  Am.  Rep.  197.  Tourville  v.  Pierson,  39  111.  446, 

See  :  Post,  §  1549,  it  seq.  453  ; 

2  See  :  Ante.  g§  1506,  1534,  1539.  Boyd  v.  Cudderback,  31  111.  113  ; 

'  Hancock  v.  Morgap,  17  Tex.  583.  Orr  v.  Shraft,  33  Mich.  360,  264  ; 

*  West  River  Bank  v.  Gale,  42  Vt.        Partee  v.  Stewart,  50  Miss.  717. 

27.  See :    Murray    v.    Selts,  53    Ga. 

■^  Pryor  v.  Stone,  19  Tex.  371 ;  s.c.  257  ; 

70  Am.  Dec.  341.  Crane  v.  Waggoner,  33  Ind.  83  ; 

*  Stevens  v.  Hollingsworth,  74  111.  Partee  v.  Stewart,  50  Miss'.  717  ; 

202  ;  Dwinell  v.  Edwards,  23  Ohio  St. 

Greeley  v.  Scott,  2  Woods  C.  C.  603. 

657 ;  B.C.  12  Nat.  Bankr.  Reg.  »  Dwinell  v.  Edwards,  23  Ohio  St. 

348 ;  2  Cent.   L.   J.  261  ;  Fed.  603. 

Cas.  No.  5746.  '«  8  Cal.  66  ;  s.c.  68  Am.  Dec.  304. 

'  Moore  v.  Whitis,  80  Tex.  440.  "  33  Cal.  70,  74. 
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compact  body,  but  may  be  intersected  by  streets  or 
highways ;  ^  nor  is  it  measured  by  fences  merely.^ 
In  some  of  the  states  the  word  "house,"  used  in  the 
statutes  creating  the  homestead  exemption,  includes 
only  so  much  of  the  building  as  is  used  as  a  home,^ 
whether  such  portion  is  to  be  severed  from  other 
portions  by  perpendicular  or  horizontal  lines,*  and 
does  not  include  stores,  shops,  or  rooms  in  the  same 
building  not  used  for  the  purposes  of  the  home  by  the 
family ;  ^  and,  of  course,  will  not  include  buildings 
which  may  be  erected  upon  the  land  whatever  may 
be  their  character,  or  for  whatever  purposes  they  are 
designed,    merely  because  the    debtor  lives   in  one   of 


'  See  :  Ante,  %  1527. 
2  Gregg  V.  Bostwick,  33  Cal.  220  ; 
s.c.  91  Am.  Dec.  637. 
See  :  Kurz  v.   Brusch,   13  Iowa 

371  ;  s.c.  81  Am.  Dec.  435  ; 
Rhodes  i\   McCormick,   4  Iowa 

368  :  s.c.  68  Am.  Dec.  663  ; 
Casselman  v.   Packard,  16  Wis. 
114  ;  s.c.  82  Am.  Dec.  710. 
'  Rhodes    v.    McCormick,   4  Iowa 

368  ;  s.c.  68  Am.  Dec.  663. 
*  Casselman  v.   Packard,   16  Wis. 

114  ;  s.c.  82  Am.  Dec.  710. 
'  Casselman  v.   Packard,   16  Wis. 
114  ;  s.c.  82  Am.  Dec.  710. 
See  :  Arnold  v.  Gotshall,  71  Iowa 
572  ;  s.c.  32  N.  W.  Rep.  508 
12  L.  R.  A.  519  ; 
Johnson  v.  Mosier,  66  Iowa  540 

s.c.  24  N.  W.  Rep.  32  ; 
Smith  V.  Quiggans,  65  Iowa  637 

s.c.  22  N.  W.  Rep.  907  ; 
Wright  V.  Ditzler,  54  Iowa  626 

s.c.  7  N.  W.  Rep.  98  ; 
Rhodes  v.   McCormick,   4  Iowa 

368  ;  s.c.  68  Am.  Dec.  663. 
Iowa  doctrine. — Under  the  Iowa 
statute  providing  substantially 
that  the  homestead  must  em- 
brace the  house  used  as  a  home 
by  the  owner  thereof,  and  not 
more  than  one  dwelling-house 
nor  any  other  buildings  except 
such  as  are  properly  appurte- 
nant to  the  homestead  as  such, 
it  was  not  the  intention  to  ex- 
empt from  execution  an  en- 
tire building  for  whatever  pur- 
pose used.  One  portion  or 
floor  may  be  exempt  while 
others  are  not. 


Rhodes  v.  McCormick,  4  Iowa 
368  ;  s.c.  68  Am.  Dec.  663. 

Thus  where  the  upper  stories  of 
a  three-story  building  was  used 
as  a  dwelUng  and  the  first  story 
and  cellar  were  designed  and 
rented  for  business  purposes, 
and  not  used  by  the  owner  as  a 
home  nor  in  the  prosecution  of 
his  ordinary  business,  it  was 
held  that  the  first  story  and 
cellar  were  liable  to  execu- 
tion, though  the  others  were 
exempt. 

Rhodes  v.  McCormick,  4  Iowa 
373  ;  s.c.  68  Am.  Dec.  663. 

The  same  doctrine  is  held  in 

Arnold    i\     Gotshall,     71    Iowa 
572  ;  s.c.   32  N.  W.  Rep.  508 
12  L.  R.  A.  519  ; 

Johnson  v.  Mosier,  66  Iowa  540 
s.c.  24  N.  W.  Rep.  32  ; 

Smith  V.  Quiggans,  65  Iowa  637 
s.c.  22  N.  W.  Rep.  907. 

But  where  the  building  was  two 
stories  high  with  cellar,  no 
part  of  which  was  originally 
intended  for  business  purposes, 
and  the  owner  occupied  the 
whole  building  himself,  the 
upper  story  as  a  residence  and 
the  lower  one  for  business  pur- 
poses, the  cellar  being  used  in 
connection  with  the  store  and 
for  family  purposes,  and  the 
only  convenient  access  to  it  as 
well  as  to  the  living  rooms 
being  through  the  store,  the 
whole  building  was  exempt. 

Wright  V.  Ditzler,  54  Iowa  626  ; 
s.c.  7  N.  W.  Rep.  98. 
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them.^  In  other  states  the  homestead  may  be  used  for 
other  purposes  besides  that  of  a  home  for  the  family,  ^ 
and  in  some  may  include  the  office  or  shop  in  which  the 
head  of  the  family  pursues  his  business,  though  it  may 
be  on  a  lot  not  contiguous  to  the  family  residence,  if 
the  entire  value  does  not  exceed  the  statutory  limit.  ^ 

In  most  of  the  states  the  true  tests  of  a  homestead 
are  its  use  *  and  value  or  extent.^  Quantity  and  value 
operate  simply  as  limitations  upon  homestead  exemp- 
tions, and  are  not  to  be  taken  into  account  as  tests  to 


'  Kurz  V.  Brusch,  13  Iowa  73 ;  s.c. 
81  Am.  Dec.  435  ; 

Casselman  v.  Packard,  16  Wis. 
114  ;  s.c.  83  Am.  Deo.  710. 

See  :  Ante,  §  1542. 

What  homestead  emhraces — Kurz  v. 
Brnsch. — It  is  said  in  Kurz  v. 
Brusch,  13  Iowa  73;  s.o.  81 
Am.  Dec.  435,  that  the  home- 
stead embraces  the  lot  and 
house  used  as  a  home,  together 
with  the  buildings  appurtenant 
thereto,  including  those  used 
and  occupied  by  the  owner  in 
the  prosecution  of  his  ordinary 
business,  but  not  such  build- 
ings as  are  rented  to  others  and 
yield  a  revenue  to  the  owner. 
=  See  :  Bebb  v.  Crowe,  39  Kan.  842  ; 
s.c.  18  Pac.  Rep.  223  ; 

Winland  v.  Holoomb,  26  Minn. 
386; 

Kelly  V.  Baker,  10  Minn.  154 ; 

Phelps  V.  Rooney,  9  Wis.  70  ;  s.c. 
76  Am.  Dec.  324  ; 

Ante,  §  1534. 

In  Kansas  the  lease  of  a  portion  of 
the  building  to  another  person 
who  carries  on  a  mercantile 
business  does  not  destroy  its 
homestead  character  when  the 
owner  reserves  the  right  of 
using  it  for  reaching  the  part 
used  as  his  home,  the  court  sug- 
gesting a  doubt  as  to  whether 
or  not  a  portion  of  the  build- 
ing only  could  be  sold  on  exe- 
cution. 

Bebb  V.  Crowe,  39  Kan.  343  ;  s.c. 
18  Pac.  Rep.  333. 

In  Minnesota,  under  the  statute 
creating  a  homestead  exemp- 
tion, the  uses  to  which  the 
homestead  is  put  are  imma- 
terial, and  no  building  thereon 
is    subject   to    execution,    al- 


though the  lower  part  is  built, 
rented,  and  used  for  a  store,  the 
cellar  also  being  rented,  and  a 
portion  of  the  upper  floors  being 
used  for  offices,  while  the  own- 
er's family  occupied  the  back 
part  of  the  building  as  a  resi- 
dence. 
Kelly  V.  Baker,  10  Minn.  154. 
See :    Winland   v.  Holcomb,   36 

Minn.  286. 
In  Wisconsin,  under  a  statute  pro- 
viding that  a  homestead  con- 
sisting of  one-fourth  of  an  acre 
of  land  and  the  dwelling-house 
thereon  and  its  appurtenances, 
owned  and  occupied  by  any 
resident  of  the  state,  shall  not 
be  subject  to  execution ,  a  build- 
ing consisting  of  three  stories 
and  a  basement,  the  basement 
and  first  story  of  which  are 
rented  for  business  purposes, 
and  the  upper  stories  occu- 
pied by  the  owner  and  his  fam- 
ily as  a  residence,  is  all  ex- 
empt. 
Phelps  V.  Rooney,  9  Wis.  70,  80 ; 
s.c.  76  Am.  Dec.  324. 

3  Pryor  v.  Stone,  19  Tex.  371  ;  s.c. 
70  Am.  Dec.  341. 

■>  See  :  Post,  §  1549,  et  seq. 

'^  Gregg  V.  Bostwick,  33  Cal.  22  ; 
s.o.  91  Am.  Dec.  637  ; 
Rhodes  v.   McCormick,   4   Iowa 

368  ;  s.c.  68  Am.  Deo.  663. 
In  California,  in  respect  to  quantity, 
homesteads  are  unlimited  whether 
in  town  or  country.  What- 
ever is  used,  being  either  neces- 
sary or  convenient,  as  place  of 
residence  for  the  family,  as 
contradistinguished  from  a 
place  of  business,  constitutes 
the  homestead,  subject  to  the 
statutory  limit  as  to  value. 
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determine  what  the  homestead  in  fact  is.'  In  many  of 
the  states  the  value  of  the  homestead  is  not  limited,  so 
long  as  the  building  and  its  use  comes  within  the  mean- 
ing of  a  homestead  as  defined  by  the  statute,  though  the 
extent  of  the  ground  may  be  limited.  ^  The  particular 
land  which  is  actually  occupied  for  homestead  purposes 
at  the  time  of  making  the  declaration  of  homestead  ^ 
will  not  all  be  exempt  if  more  is  included  in  the  declara- 
tion than  is  allowed  by  statute,  because  the  declaration 
provided  by  statute  does  not,  ex  proprio  vigore,  impress 
upon  land  the  quality  of  homestead,  but  the  use  and 
occupation  as  such.*  A  homestead  is  measured  by  its 
use  and  occupation,  and  not  by  the  imaginary  or  artifi- 
cial lines  which  bound  it  ;  consequently  fences  alone  can 
neither  limit  nor  enlarge  the  extent  of  the  homestead. 
And  it  does  not  follow  that  a  man  and  his  family  used  a 
whole  block  of  a  city  for  a  homestead  merely  from  the 
fact  that  they  resided  upon  a  part  of  it,  with  no  fence 
except  upon  its  exterior  lines.  ^ 

Sec.  1545.  Same— Rural  homesteads.— Statutes  provid- 
ing for  homestead  exemptions  in  the  country  usually 
specify  that  a  given  number  of  acres  of  land  shall  be 
exempt  to  the  extent  of  a  certain  value.  Under  such 
statutes,  if  the  whole  tract,  with'  the  buildings  thereon, 
is  worth  more  than  the  statutory  limit,  only  the  number 
of  acres  equal  in  value  to  the  statutory  limitation  can  be 
claimed  as  a  homestead  exemption  ;  ^  and  when  the  value 
exceeds  the  limitation  the  statute  generally  prescribes 
the  course  to  be  pursued  to  secure  a  reduction,  or  to 

'  Gregg  V.  Bostwick,  33  Cal.  220  ;  when   homestead  right  is  set 
s.c.  91  Am.  Dec.  637.  up  in  defense  to  ejectment. 
Primary  and  sole  object  of  homestead  Pardee  v.   Lindley,   31   111.  174  ; 
legislation    in  California    is  to  s.c.  83  Am.  Dec.  219. 
exempt  the  homestead  with  a  ^  As  to  making  declaration  of  home- 
limitation  upon  its  value,  and  stead,  see  :  Post,  §  1555. 
not  to  exempt  a  certain  amount  ^  Gregg  v.  Bostwick,  33  Cal.  220 
of  real    estate    including    the  s.c.  91  Am.  Deo.  637. 
homestead,  whether  estimated  '  Gregg  v.   Bostwick,  33  Cal.  220 
by  quantity  or  value.  s.c.  91  Am.  Dec.  637. 
Gregg  V.  Bostwick,  33  Cal.  220  ;  «  Gregg  v.  Bostwick,  33  Cal.  220 
s.c.  91  Am.  Deo.  637.  s.c.  91  Am.  Dec.  637  ; 

^  Rhodes  v.    JlcCormick,   4   Iowa  Watson  v.  Doyle,   130  111.   415 ; 

368  ;  s.c.  68  Am.  Dec.  663.  B.C.  22  N.  W.  Rep.  613. 
Value    of   premises    is    immaterial, 
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subject  the  excess  to  sale  to  satisfy  the  specified  debts. ^ 
In  Iowa  it  is  held  that  a  homestead,  not  within  a  town 
plot,  cannot  embrace  more  than  foi'ty  acres,  unless  when 
thus  hmited  its  value  is  less  than  $500,  in  which  case  it 
may  be  enlarged  till  its  value  reaches  that  amount ;  ^  but 
in  Illinois  the  deficiency  in  value  below  that  fixed  by  the 
statute  cannot  be  made  up.^  We  have  already  seen  that 
rural  and  urban  homesteads  cannot  be  mixed  so  that  the 
head  of  a  family  can  claim  both  a  city  and  country 
exemption  ;  *  consequently  one  residing  in  a  town  may 
not  claim  the  exemption  of  lots  out  of  the  town  and  cul- 
tivated by  him,  .but  not  actually  occupied  by  him  or  his 
family.^ 

Sec.  1546.  Same— Urban  homesteads.— Homesteads  in 
the  city,  like  those  in  the  country,  are  creatures  of 
statute.  These  statutes  usually  limit  the  extent  of  the 
homestead  in  an  incorporated  town  or  village  to  the 
extent  of  one  lot,  where  the  value  of  the  lot  and  the 
improvements  do  not  exceed  a  specified  sum.^  Under 
such  a  statute  a  homestead  may  be  claimed  in  a  house 
and  the  lot  on  which  it  is  situated  although  the  lot  is  in 
extent  equal  to  two  lots  as  the  same  are  platted  on  the 
map  ;  and  the  whole  amount  may  be  reserved  from  sale, 
provided  the  value  does  not  exceed  that  permitted  by  the 
statute.'  Under  such  a  statute  the  quantity  of  land 
exempt  is  usually  to  be  determined  by  the  size  of  the 
lot,  according  to  the  survey  and  plot  upon  which  the 
land  claimed  is  platted,  and  not  by  plots  of  any  other 
portion  of  the  town,  city,  or  village  ;  ^  and  where  the 
statute  regulates  the  size  of  a  homestead  which  can  be 
claimed  in  land  laying  "  within  the  laid  out  or  platted 
portion  "  of  a  municipal  corporation,  a  tract  of  land,  to 
be  within  the  laid  out  or  platted  portion  of  such  corpora- 

'  Gregg  V.  Bostwiok,  33  Cal.  230 ;  See  :  Post,  §  1549,  et  seq. 

s.c.  91  Am.  Dec.  637.  «  See  :  McDonald  v.  Badger,  23  Oal. 

"  Thorn  v.  Thorn,  14  Iowa  49  ;  s.c.  393  ;  s.c.  83  Am.  Dec.  123. 

81  Am.  Dec.  451.  •>  King  v.  Welborn,  83  Mich.  195 ; 

8  Walters  v.  People,  18  lU.  194 ;  s.c.  s.c.  47  N.  W.  Rep.  106  ;  9  L.  R. 

65  Am.  Dec.  730.  A.  803. 

*  See  :  Ante,  §  1505.  s  Lundberg  v.  Sharvey,   46  Minn, 

'  Oliver  V.  Snowden,  18  Fla.  833  ;  350  ;  s.c.  49  N.  W.  Rep.  60. 

s.c.  43  Am.  Rep.  338. 
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tion,  must  itself  be  laid  out  or  platted,  or  the  owner  must 
have  performed  acts  with  reference  to  it  which  are  equiv- 
alent to  a  laying  out  or  platting.  ^ 

Sec.  1547.  Same— Contiguous  parcels  of  land.— Under  the 
statutes  in  some  of  the  states  an  urban  homestead  is 
limited  as  to  its  value,  but  not  as  to  the  number  of  lots 
which  it  shall  embrace.'^  Under  such  statutes  a  home- 
stead claim  may  include  several  contiguous  lots,^  or  even 
lots  not  contiguous  to  each  other,*  where  they  do  not 
exceed  in  value  the  sum  allowed  by  the  homestead  law." 
Thus  in  Texas  there  may  be  a  homestead  exemption  in 
separate  and  distinct  lots  on  which  the  debtor  carries  on 
the  business.^  In  rural  homesteads  it  would  seem  to  be 
otherwise.  As  a  general  rule  homesteads  in  the  coun- 
try must  consist  of  one  body  of  land  ; ''  consequently  a 
person  residing  upon  one  forty-acre  tract  and  owning 
another  upon  which  he  does  not  reside,  and  which  only 
corners  with  the  first,  cannot  hold  the  latter  as  a  home- 
stead.* A  homestead  is  defined  as  that  part  of  a  man's 
landed  property  which  is  about  and  contiguous  to  his 
dwelling-house.^  "Contiguous"  means  touching  sides, 
adjoining,  adjacent.  Two  tracts  of  land  touching  only 
at  one  point  are  not  contiguous.^"  In  the  case  of  Kresin 
V.  Man,"  it  was  said:  "Two  tracts  of   land  mutually 

'  Mintzer  v.  St.  Paul  Trust  Co.,  45  Achilles  v.  Willis,  81  Tex.  169; 

Minn.  323  ;  s.c.  47  N.  W.  Rep.  s.o.  16  S.  W.  Rep.  746. 

.    973.  '  MoCroskey  v.  Walker,  55  Ark.  303; 

•'  Pryor  v.  Stone,  19  Tex.  371  ;  s.c.  s.c.  18  S.  W.  Rep.  169  ; 

70  Am.  Dec.  341.  Linn  Co.   Bank  v.   Hopkins,.  47 

3  McDonald  u.  Badger,  23  Cal.  393 ;  Kan.   580:    s.c.   28  Pac.   Rep. 

s.c.  83  Am.  Dec.  123.  606  ;  3  Ball.  Ann.  R.  Prop.  303  ; 

<  Moore  v.  Whitis,  30  Tex.  440  ;  Randal  v.  Elder,  12  Kan.  257  ; 

Pryor  v.  Stone,  19  Tex.  371  ;  s.c.  Martin  Clothing  Co.  v.  Henly,  83 

70  Am.  Dec.  341.  Tex.  593  ;  s.c.  198.  W.  Rep.167. 

5  McDonald  v.  Badger,  33  Cal.  393  ;  *  Linn  Co.  Bank  v.  Hopkins,  47  Kan. 

s.c.  83  Am.  Dec.  133.  580  ;  s.c.  38  Pac.  Rep.  606  ;  3 

'  Moore  v.  Whitis,  30  Tex.  440.  Ball.  Ann.  R.  Prop.  303. 

See  :  Ante,  §§  1506,  1524.  '  Tumlinson  v.  Swinney,   22  Ark. 

A  lot  distant  three  or  four  blocks  400  ;  s.c.  76  Am.  Dec.  433  ; 

from    the  homestead    proper,  Gregg  v.  Bostwick,  38  Cal.  220 ; 

used  by  the  debtor  for  stabling  s.o.  91  Am.  Dec.  637  ; 

his  cow  and  for  the  purposes  of  Franklin  v.  Coffee,  18  Tex.   113 ; 

the  family  washing,  and  which  s.o.  70  Am.  Dec.  293. 

is  also  used  in  his  business  as  a  1°  Linn  Co.   Bank    v.   Hopkins,  47 

wood-yard,  is  not  so  connected  Kan.  580  ;  s.c.  28  Pac.  Rep.  606; 

in  use  with  the  homestead  as  to  2  Ball.  Ann.  R.  Prop.  303. 

constitute  a  part  of  it.  "  15  Minn.  119  (Gil.  87). 
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touching  only  at  a  common  corner — a  mere  point — can- 
not, according  to  any  ordinary  or  authorized  use  of  lan- 
guage, be  spoken  of  as  constituting  one  body  or  tract  of 
land."  The  same  construction  has  been  placed  upon  acts 
of  Congress  in  relation  to  the  entry  of  public  lands.-'  In 
Alabama  two  distinct  parcels  of  land,  upon  one  of 
which  a  debtor  lives  with  his  family,  occupied  and  culti- 
vated with  each  other  and  used  as  a  common  source  of 
support,  may  be  claimed  as  a  homestead  ;  ^  in  Kansas, 
that  a  homestead  may  consist  of  two  parcels  of  land 
separated  by  a  public  highway  ;  ^  and  in  Kentucky,  that 
two  non-contiguous  tracts  of  land  used  together  as  a 
farm,  connected  by  a  private  passway/  are  exempt  under 
the  statute. 

Sec.  15i8.  Same— Shifting  homesteads.— In  the  absence 
of  fraud,  an  insolvent  debtor  may  abandon  one  piece  of 
property  as  a  homestead  and  make  another  piece  his 
homestead.^  But  where  a  homestead  is  exchanged  for 
land  in  another  state  in  which  no  judgments  exist 
against  its  owner,  larger  in  area  than  the  quantity  to 
which  the  laws  of  such  state  permit  a  homestead  exemp- 
tion to  attach,  the  surplus  beyond  what  may  be  held  as 
exempt  becomes  liable  for  the  debts  of  the  one  making 
the  exchange,  at  the  instant  the  title  vests  in  him.^ 

Section  VI. — Homestead  Exemption — How  Acquired. 

Sec.  1549.     How  homestead  acquired. 
Sec.  1550.     Same — 1.  Occupancy  and  use. 

'  Linn  Co.   Bank    v.   Hopkins,   47  374  ;  s.c.  29  Pao.  Rep.  693  ; 

Kan.   580  ;  s.c.   28  Pao.    Bep.  Griswold  v.   Hufifaker,  47  Kan. 

606  ;  2  Ball.  Ann.  B.  Prop.  303  ;  690  ;  s.c.  38  Pac.  Rep.  696. 

1  Lester  Land  Laws,  Beg.  and  Under  Bandall  v.  Elder,  12  Kan. 

Dec.  360.  257,  however,  this  rule  would 

See  :  Aldrioh  v.  Thurston,  71  111.  not  apply  to  homesteads  within 

324  ;  an  incorporated  city  or  town. 

Hill  V.  Bacon,  43  111.  477.  *  Boss  v.  Sweeney,  13  Ky.  L.  Bep. 

*  Dicus  V.  Hall.  83  Ala.  159  ;  s.c.  3  861 ;  s.c.  15  S.  W.  Bep.  357. 

So.  Bep.  239  ;  6  Palmer  v.  Hawes,  80  Wis.  474 ; 

Shebert  v.  Winston  (Ala.),  11  So.  s.c.  50  N.  W.  Bep.  341. 

Bep.  300.  See  :  Trout  v.  Rumble,  82  Mich. 

In  Arkansas  the  rule  is  otherwise.  202  ;  s.c.  46  N.  W.  Rep.  367. 

McCroskey  v.   Walker,  55  Ark.  «  Campbell  v.  Jones,  53  Ark.  493 ; 

303  ;  s.c.  18  S.  W.  Rep.  169.  s.c.  18  S.  W.  Rep.  1016 ;  6  L. 

'  Uriswold  v.   HuflEaker,   48    Kan.  E.  A.  783. 
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Sec.  1551.  Same — Same — Necessity  of  occupancy. 

Sec.  1552.  Same — Same — Same — Intention  to  occupy. 

Sec.  1553.  Same — Same — Nature  of  occupancy. 

Sec.  1554.  Same — Same — Same — Exclusive  use  as  a  home. 

Sec.  1555.  Same — 2.  Declaration  and  election. 

Sec.  1556.  Same — 3.  Dedication  and  appropriation. 

Sec.  1557.  Same — 4.  Setting  apart — Judicial  proceedings. 

Sec.  1558.  Rights  of  husband  in  and  over  homestead. 

Sec.  1559.  Rights  of  wife  in  and  over  homestead. 

Section  1549.  How  homestead  acquired.— All  homesteads 
are  creatures  of  local  statutes,  which  have  many  points 
of  similarity  and  dissimilarity  ;  but  it  is  thought  that  in 
all  of  them  possession  is  essential  to  constitute  a  valid 
homestead,  unless  expressly  dispensed  with  in  terms  ;  ^ 
and  in  many  of  the  states  the  party  claiming  the  home- 
stead must  have  both  ownership  and  occupation  of  the 
premises  during  the  existence  of  the  law.^  In  some  of 
the  states  the  husband  or  wife  is  not  required  to  do  any 
act,  discharge  any  duty,  put  forth  any  effort,  or  even 
manifest  any  intention  to  avail  themselves  of  the  benefit 
of  the  statute  in  order  to  secure  their  homestead  right ; 
they  are  passive,  while  the  law  silently  but  effectually 
protects  them.^  Generally  there  are  three  ways  in  which 
a  homestead  may  be  secured,  to  wit  :  (1)  by  actual  occu- 
pancy and  use  ;  *  (2)  by  public  record  and  notice  under 
the  provisions  of  the  statute  ;  ^  and  (3)  by  having  the 
homestead  set  off  in  judicial  proceedings,^  by  claiming  it 
on  execution  in  attachment,'^  or  by  reservation  in  a  deed 
of  assignment. 

Sec.  1550.  Same— l.  Occupancy  and  use.— Actual  occu- 
pancy and  use  and  residence  are  essential  to  a  valid 
homestead    claim    in  the   majority,   if   not   in  all,  the 

'  McConnaughy  v.  Baxter,  55  Cal.  Christy  v.  Dyer,   14  Iowa  440  : 

379,  overruling  Melton  v.  An-  s.c.  81  Am.  Dec.  493. 

drews,  45  Cal.  454  ;  ^  Hubbell  v.  Canady,  58  lU.  427  ; 

Mann  v.  Rogers,  35  Cal.  316  ;  Pardee  v.   Lindley,  31  111.   174  ; 

Murchison  v.  Plyler,  87  N.  C.  79.  s.c.  83  Am.  Dec.  219. 

«  Neal  V.  Coe,  35  Iowa  407,  409  ;  *  See  :  Post,  §  1550. 

Charless  v.  Lamberson,  1   Iowa  <■  Calderwood    v.     Tevis,    23    Cal. 

435  ;  s.c.  63  Am.  Dec.  457.  335  ; 

See  :  Campbell  v.  Ayres,  18  Iowa  Drake  v.  Root,  2  Colo.  Tr.  685. 

256  ;  «  See  :  Post,  §  1557. 

Hale  V.  Heaslip,  16  Iowa  452  ;  '  Id. 
91 
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states  having  homestead  laws,^  the  homestead  charac- 
ter not  attaching  to  the  property  until  after  it  is  act- 
ually occupied  and  used  as  a  home  ;  ^  and  in  some  of 
the  states  the  homestead  must  be  used  for  the  purposes 
designated  by  the  law,  and  for  nothing  else,  that  is, 
as  a  home,  or  abiding  place,  a  place  for  the  family.^ 
Occupancy  by  a  family  is  presumptive  evidence  of  appro- 
priation of  the  premises  to  homestead  purposes,  and  is 
notice  to  all  the  world  of  that  fact,*  because  the  occu- 
pation of  the  homestead  is  privia  facie  evidence  of  title, 
and  every  one  is  bound  to  take  notice  of  the  character  of 
the  occupants'  claim. ^ 

Sec.  1551.  Same— Same— Necessity  for  occupancy.- The 
first  question  in  determining  whether  land  constitutes  a 
homestead  is  to  ascertain  first  whether  the  land  has  been 
actually  occupied  and  used  as  a  homestead,®  although 


'  Tumlinson  v.  Swinney,  23  Ark. 

400  ;  s.o.  76  Am.  Dec.  432  ; 
Prescott  V.  Presoott,  45  Cal.  58, 

59; 
Taylor  v.  Hargous,  4  Cal.  268  ; 

s.c.  60  Am.  Dec.  606  ; 
Tourville  v.  Pierson,  39  111.  446  ; 
Cabeen  v.  Mulligan,  37  111.  280 ; 

s.c.  87  Am.  Dec.  247  ; 
Walters  v.  People,   18  111.   194; 

s.o.  65  Am.  Dec.  730  ; 
Neal  V.  Coe,  35  Iowa  409  ; 
Campbell  v.  Ay  res,  18  Iowa  256  ; 
Hale  V.  Heaslip,  16  Iowa  458  ; 
Christy  v.  Dyer,  14 Iowa 438  ;  s.c. 

81  Am.  Dec.  493  : 
Kurz  V.    Brusch,  13  Iowa  373  ; 

s.o.  81  Am.  Dec.  433  ; 
Dickson  v.  Chorn,  6  Iowa  19  :  s.c. 

71  Am.  Dec.  383  ; 
Rhodes  v.   McCormick,  4    Iowa 

373  ;  s.c.  68  Am.  Dec.  663  ; 
Charless   v.  Lamberson,  1   Iowa 

435  ;  s.c.  63  Am.  Deo.  457  ; 
Tillotson  V.  Millard,  7  Minn,  513  ; 

s.o.  82  Am,  Dec,  112  : 
Letchford  v.  Cary,  52  Miss.  791 ; 
Stone  V.  Darnell,  20  Tex.  11  ; 
Pryor  v.  Stone,  19  Tex.  371  ;  s.o, 

70  Am.  Dec.  847  ; 
Franklin  v.  Coffee,  18  Tex,  413 ; 

s.c.  70  Am.  Dec.  292,  294 ; 
Casselman  v.  Packard,  16  Wis, 

114 ;  s.c.  82  Am,  Dec.  710  ; 
Hoyt  V.  Howe,  3  Wis.  753 ;  s,o. 


62  Am.  Dec.  705. 
See  :  Ackley  v.  Chamberlain,  16 

Cal.  181 ;  s.c.  76  Am.  Dec.  516  ; 
Fogg  V.  Fogg,  40  N.  H.  283  ;  s.c. 

77  Am.  Dec.  715. 
'  Campbell  v.  Ayres,  18  Iowa  256  ; 
Hale  V.  Heaslip,  16  Iowa  453  ; 
Christy  v.   Dyer,   14  Iowa  440 ; 

s.c.  81  Am.  Dec.  493  ; 
Charless  v.  Lamberson,  1  Iowa 

435 ;  s.c.  63  Am.  Dec.  457. 
'  Kurz  V.  Brusch,  13  Iowa  737  ;  s.c. 

81  Am.  Dec.  443  ; 
Rhodes    v.   McCormick,  4  Iowa 

373  ;  s.c.  69  Am.  Dec.  663  ; 
Charless  v.  Lamberson,  1   Iowa 

435  ;  s.c.  63  Am.  Dec.  457. 
See  :  Ante,  §  1524. 

*  Taylor  v.   Hargous,   4  Cal.   268 ; 

s.c.  60  Am.  Dec.  606. 

*  Tumlinson  v.  Swinney,  33  Ark. 

400  ;  s.c.  76  Am.  Dec.  433. 
«  McConnaughy  v.  Baxter,  55  Ala, 

379; 
Williams  v.  Dorris,  81  Ark,  468  ; 
Tumlinson  v.  Swinney,  S3  Ark. 

400;  s.c.  76  Am,  Dec.  483  ; 
Gregfg  V.  Bostwiok,  88  Cal.  230, 

237  !  s.o.  91  Am.  Dec.  687  ; 
Taylor  v.  Hargous,  4  Cal.  268; 

s.c,  60  Am,  Deo,  606  ; 
Druoker  v.  Kosenstein,   19  Fla. 

191; 
Oliver  v.  Snowden,  18  Fla.  833 ; 

6,0,  43  Am,  Rep,  888'; 
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this  is  not  essential  under  all  circumstances  ;  ^  and,  sec- 
ond, whether  its  value  exceeds  the  statutory  limit.^ 
Actual  residence  on  the  land  is  in  most  instances  requi- 
site in  order  to  entitle  one  to  a  homestead  exemption,^ 
and  even  when  the  other  things  required  by  the  statute 
have  been  done,*  even  though  the  property  has  been  ac- 
quired by  descent  ;  ^  but  it  has  been  held  that  residence 
by  the  infant  heirs  on  the  homestead  of  the  ancestor  after 
his  death  is  not  necessary  to  continue  the  right  of  home- 
stead exemption  in  their  favor.®  Where  a  home  has 
once  been  acquired  on  land  by  actual  residence,  and  the 
homestead  right  attached,  it  is  not  necessary  that  there 
should  be  continued  actiial  occupation  to  secure  the  home- 
stead from  forced  sale ;   an   absence,  temporary  in   its 


Solary  v.  Hewlett,  18  Fla.  756  ; 

Fisher  v.  Cornell,  70  111.  216  ; 

Cabeen  v.  Mulligan,  37  111.  230  ; 
s.o.  87  Am.  Dec.  247 ; 

Walters  v.  People,  21  111.  178  ; 

First  Nat.  Bank  of  Stewart  v. 
HoUinsworth,  78  Iowa  575  ;  s.c. 
43  N.  W.  Eep.  536  ; 

Neal  V.  Coe,  35  Iowa  407,  409  : 

Christy  t;.  Dyer,  14  Iowa  438  ;  s.c. 
81  Am.  Dec.  493  ; 

Charless  v.  Laniberson,  1  Iowa 
435  ;  s.c.  63  Am.  Dec.  457  ; 

Tillotson  V.  Millard,  7  Minn.  513  : 
s.c.  82  Am.  Dec.  112  ; 

Bowker  v.  Collins,  4  Neb.  494  ; 

Cole  V.  Laconia  Savings  Bank, 
59N.  H.  53;  s.c.  59  N.  H.  321; 

AUen  V.  Chase,  58  N.  H.  419  ; 

Fogg  V.  Fogg,  40  N.  H.  282 ;  s.c. 
77  Am.  Dec.  715  ; 

Pryor  v.  Stone,  19  Tex.  371 ;  s.c. 
70  Am.  Dec.  341,  347,  350  ; 

Franklin  v.  OofiEee,  18  Tex.  413  ; 
s.c.  70  Am.  Dec.  292  ; 

Morgan  v.  Stearns,  41  Vt.  398  ; 

Bunker  v.  Locke,"  is  Wis.  635. 

' '  Occupancy  "  and  ' '  possession. ' ' — 
In  Walters  v.  People,  21  111. 
178  ;  s.c.  65  Am.  Deo.  730,  the 
court  say  that  "occupancy" 
and  "possession,"  when  applied 
to  land,  are  nearly  synony- 
mous, and  may  in  contempla- 
tion of  law  exist  in  the  same 
manner  by  and  through  a  ten- 
ancy. The  principal  case  was 
here  approved. 

Waiver  of  exemption. — In  Wing  i\ 
Cropper,  35  111.  256,264,  it  is  said 


that  the  statute  points  out  the 
mode  by  which  the  exemption 
can  be  released  and  waived, 
and  unless  that  mode  is  pursued 
the  exemption  is  not  lost. 
Continuing  occupancy  necessary. — In 
Brown  v.  Coon,  36  111.  243,  243  ; 
s.c.  85  Am.  Deo.  402,  it  was 
held  that  a  continuing  occu- 
pancy is  necessary  to  the  pres- 
ervation of  the  homestead 
right. 
>  Cabeen  v.  Mulligan,  37  111.  230  ; 

s.c.  87  Am.  Deo.  247. 
2  Gregg  V.  Bostwick,  33  Cal.  320, 

327  ;  s.c.  91  Am.  Dec.  637. 
s  First  Nat.  Bank  of  Stewart  v.  Hol- 
linsworth,  78  Iowa  575  ;  s.c.  43 
N.  W.  Rep.  536  ; 
Creager  v.  Creager,  87  Ky.  449, 
450;  s.o.  9  S.  W.  Rep.  380;  10 
Ky.  L.  Rep.  424. 
••  Presoott  V.  Prescott,  45  Cal.  58  ; 
Gregg  V.  Bostwick,  33  Cal.  230, 

227  ;  s.c.  91  Am.  Dec.  637  ; 
Elston    V.    Robinson,    23    Iowa 

208; 
Page  V.  Ewbanks,  18  Iowa  580 ; 
Christy  v.   Dyer,   14  Iowa  438 ; 

s.c.  81  Am.  Dec.  493  ; 
Edwards  v.  Fry,  9  Kan.  417,  425  ; 
Lee  V.  Miller,  93  Mass.  (11  Allen) 

37: 
Spaulding  v.  Crane,  46  Vt.  293, 
398; 
^  Creager  v.   Creager,  87  Ky.  449. 
450  ;  s.c.  9  S.  W.  Rep.  380 ;  10 
Ky.  L.  Rep.  434. 
6  Miller  v.  Finegan,  26  Fla.  39  ;  s.c. 
7  So.  Rep.  140  ;  6  L.  R.  A.  813. 
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nature,  and  not  designed  as  an  abandonment,  will  not 
work  a  forfeiture  of  the  right.  ^ 

Sec.  1552.  Same— Same— Same  —  Intention  to  occupy.— 
The  character  of  a  homestead  does  not  attach  to  property 
until  it  is  actually  occupied  and  used  by  the  family  as  a 
home  ;  ^  consequently  a  mere  intention  to  occupy,  though 
subsequently  carried  out,  is  not  sufficient  to  entitle  the 
party  to  the  right  of  a  homestead  exemption.^  A  home- 
stead necessarily  includes  the  idea  of  a  house  or  residence 
of  some  sort,  and  the  exemption  granted  by  homestead 
statutes  is  based  upon  the  supposition  that  there  is  a 
homestead  in  fact — a  home  in  which  the  person  and  his 
family  are  or  might  be  domiciled.*  Consequently,  where 
there  is  no  dwelling-house  on  the  land,  and  it  is  not  occu- 
pied or  used  as  a  home  of  the  owner,  it  cannot  be  his 
homestead,  even  in  those  cases  where  he  has  no  other 
land.^  A  mere  intention  to  build  a  house  on  the  prem- 
ises, or  repair  and  occupy  a  dwelling  already  there,  will 
not  impress  upon  such  premises  the  character  of  a  home- 
stead, unless  such  intention  be  carried  into  immediate 
effect."  Hence  merely  improving  premises  with  a  design 
.to  use  them  for  a  homestead  is  not  sufficient,  without 
actual  occupancy,  to  give  the  premises  the  homestead 

'  Franklin  v.  Coffee,  18  Tex.  413 ;  to    make    it    his    homestead, 

s.c.  70  Am.  Dec.  393.  formed  while  the    homestead 

See  :  Post,  §§  1563,  1564.  act  of  1840  was  in  force,  and 

2  Christy  v.  Dyer,  14  Iowa  438  ;  s.c.  carried  into  effect  by  moving 

81  Am.  Deo.  493.  on  to  the  premises  after  the 

See  :  Holden  v.   Pinney,   6  Cal.  repeal  of  that  act,  is  not  suffi- 

334,  335  ;  cient  to  exempt  the  property 

Walters  v.  People,  31  111.  178  ;  as  a  homestead. 

Williams  v.    Swetland,  10  Iowa  *  Scott  v.  Dyer,  60  Tex.  137 ; 

51 ;  Franklin  v.  Coffee,  18  Tex.  413  ; 

Charless  v.   Lamberson,  1  Iowa  s.c.  70  Am.  Dec.  393. 

435  ;  s.o.  63  Am.  Dec.  457  ;  *  Cole  v.  Laconia  Savings  Bank,  59 

Wusner    v.    Famham,   3    Mich.  N.  H.  53,  331. 

„473 ;  6  Blum  v.    Carter,     63    Ala.     335, 

Horn  V.  Tufts,  39  N.  H.  478.  240 ; 

'  Elston  V.  Robinson,  33  Iowa  208 ;  Williams     v.    Dorris,    31    Ark. 

Christy  v.  Dyer,  14  Iowa 488  ;  s.c.  466  ; 

81  Am.  Dec.  493.  Solary  v.  Hewlitt,  18  Fla.  756  ; 

Compare :  Ante,  p.  1386,  note  5.  Charless  v.    Lamberson    1  Iowa 

Iowa  doctrine— Charless  v.  Lamber-  435  ;  s.c.  63  Am.  Dec  457  • 

son.— Thus  it  is  said  in  Charless  Barnes  v.  White,  53  Tex.  628  ; 

V.  Lamberson,  1  Iowa  435  ;  s.c.  Grosholz  v.  Newman,  88  U.   S. 

63  Am.  Dec.  456,  457,  that  an  (31  Wall.)  481,  488  ;  bk.  33  L. 

intention  of  the  owner  of  land  ed.  471. 


Chap.  XXIV.  §  1553.]    NATURE  OF  OCCUPANCY.  1445 

character.  1  On  the  other  hand,  it  is  held  in  Texas  that, 
in  order  to  secure  homestead  exemption,  it  is  not  neces- 
sary that  a  house  should  be  actually  built,  or  improve- 
ments made,  upon  the  land  ;  but  there  must  be  a  prep- 
aration to  improve,  and  of  such  a  character  and  to  such 
an  extent  as  to  manifest  beyond  doubt  an  intention  to 
complete  the  improvements  and  reside  upon  the  place 
as  a  home.^ 

Sec.  1553.  Same  —  Same  — Nature  of  occupancy.— We 
have  already  seen  that  occupancy  and  use  are  necessary 
elements  to  entitle  a  person  to  a  homestead  exemption.^ 
The  nature  of  this  occupancy  must  be  such  as  to  show- 
that  the  premises  are  the  home  or  residence  of  the  owner 
and  his  family.*  In  the  statutes  of  the  majority,  if  not 
all,  of  the  states,  the  word  ' '  homestead  "  is  used  in  its 
ordinary  or  popular  sense,  ^  and  represents  the  dwelling- 
house  at  which  the  family  resides,  with  the  usual  and 
customary  appurtenances,  including  outbuildings  for 
every  kind  necessary  or  convenient  for  family  use,  and 
the  lands  used  for  the  purposes    thereof.^    Hence  vis- 

'  First  Nat.   Bank    of  Stewart    v.  See  :  Estate  of  Delaney,  37  Cal. 
HolUnsworth,    78    Iowa    575  ;  176  ; 

s.c.  43  N.  E.  Eep.  536  ;  6  L.  R.  Potts  v.  Davenport,  79  111.  455  ; 

A.  93.  Fisher  v.  Cornell,  70  111.  216  ; 

2  Franklin  v.  Coffee,  18  Tex.  413;  Walters  v.   People,   18,111.    194; 

s.c.  70  Am.  Dec.  393.  s.c.  65  Am.  Deo.  730  ; 

3  See  :  Ante,  §  1550.  Elston  v.  Robertson,  33  Iowa  208; 
*  Tromans  v.  Mahlman,  93  Cal.  1 ;        Cole  r.  Gill.  14  Iowa  527  ; 

s.c.  37  Pac.  Rep.  1094  ;  28  Id.  Christy  v.  Dyer,  14  Iowa  438  ;  s.c. 

579  ;  81  Am.  Dec.  493  ; 

Estate  of  Delaney,  37  Cal.  176  ;  Charless  v.   Lamberson,   1  Iowa 
Gregg  V.  Bostwick,  33  Cal.  230,  435  ;  s.c.  63  Am.  Dec.  457  ; 

327 ;  s.c.  91  Am.  Dec.  637  ;  Todd  v.  Gordy,  28  La.  An.  666  ; 

Ackley  v.  Chamberlain,  16  Cal.  Tillotson  v.  Millard,  7  Minn.  513 ; 

181  ;  s.c.  76  Am.  Dec.  516  ;  s.c.  82  Am.  Deo.  113  ; 

Todd  V.  Gordy,  38  La.  An.  666  ;  Folsom  v.  Carli,  5  Minn.  833 ; 

Hoitt  V.    Webb,  36  N.    H.   158,  Acker  v.  Trueland,  56  Miss.  30  : 

166  ;  Cole  v.  Laconia  Savings  Bk.,  59 
Houston,  etc.,  R.  Co.  v.  Winter,  N.  H.  53  ;  s.c.  59  N.  H.  321  ; 

44  Tex.  597  ;  Allen  v.  Chase,  58  N.  H.  419  ; 

Iken  V.  Olenick,  43  Tex.  195  ;  Wiggin  v.  Buzzell,  58  N.  H.  339  ; 

Stanley  v.    Greenwood,  34  Tex.  Austin  v.  Stanley,  46  N.  H.  51 ; 

334  ;  s.c.  76  Am.  Dec.  106  ;  Iken  v.  Olenick,  43  Tex.  195  ; 

Philleo  V.  Smalley,  33  Tex.  498,  Holliman  v.  Smith,  39  Tex.  357  ; 

503  ;  Wilson  v..  Cochran,  31  Tex.  677  ; 
Bunker  v.  Locke,  16  Wis.  635  ;  s.c.  98  Am.  Dec.  553  ; 

1  Co.  Litt.  (19th  ed.)  4a,  6a.  Morgan  v.  Stearns,  41  Vt.  398  ; 

'  See  :  Ante,  §  1499.  Mills  v.  Estate  of  Grant,  36  Vt. 
«  Gregg  V.  Bostwick,  33  Cal.  320,  269  ; 

237 ;  s.c.  91  Am.  Dec.  637.  Bunker  v.  Locke,  15  Wis.  635. 
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ible  occupancy  of  the  premises,  by  the  debtor  and  his 
family,  at  the  time  the  declaration  is  filed,  is  sufficient 
in  such  states,^  while  in  others  such  possession  is  of  itself 
sufficient  assertion  of  a  homestead  right  in  the  premises, 
although  the  deed  is  made  to  the  wife ;  ^  but  a  mere 
temporary  occupancy  of  the  premises  will  not  be  suffi- 
cient to  constitute  a  homestead  right.^  The  occupancy 
must  be  something  more  than  a  constructive  possession, 
or  than  such  possession  as  arises  when  land  is  cultivated, 
or  is  being  fenced  and  improved.^  Actual  occupancy  of 
the  premises  being  requisite,  it  follows  that  where  one 
resides  in  a  town  and  cultivates  a  tract  of  land  which  he 
owns  in  the  country,  but  which  is  not  actually  occupied 
either  by  him  or  his  family,  it  cannot  be  claimed  by  him 
as  a  homestead  exemption.^ 

Sec.  1554.  Same— Same — Sam.e— Exclusive  use  as  a  home. 
— There  is  a  conflict  in  the  decisions  as  to  whether  the 
homestead  must  be  used  exclusively  for  the  purpose 
designed  by  law,  that  is,  as  a  residence  and  home  for  the 
debtor  and  his  family,  in  order  to  secure  the  benefit  of 
the  statutory  exemption  from  sale  ;  "^  but  the  better  doc- 
trine is  thought  to  be  that  so  long  as  the  debtor  and  his 
family  reside  in  and  use  any  portion  of  the  building  as 
a  home  for  himself  and  his  family,  the  fact  that  business 
is  carried  on  in  other  rooms  or  stories  of  the  house,  or 
additions  thereto,  or  upon  the  lot  occupied  as  a  home- 
stead, will  not  deprive  it  of  its  character  and  exemption.'' 

Sec.  1555.  Same— 2.  Declaration  and  election.— In  many 
of  the  states  statutes  provide  that  where  particular  lands 

'  Tromans  v.  Mahlman,  92  Gal.  1  ;  ^  Klenk  v.  Knoble,  37  Ark.  298  ; 

s.c.  27  Pac.  Rep,   1094 ;  28  Id.  Gregg  v.  Bostwiok,  33  Cal.  220  ; 

579.  s.c.  91  Am.  Deo.  637  ; 

=  Peake  v.  Cameron,  102  Mo.  568  ;  Smith  v.  Quiggans,  65  Iowa  687 ; 

s.c.  15  S.  W.  Rep.  70.  s.c.  22  N.  W.  Rep.  907  ; 

See :  Estate  of  Schmidt,  94  Cal.  Hogan  i!.  Manners,  23  Kan.  551 ; 

334;  s.c.  29  Pac.  Rep.  714.  s.c.  38  Am.  Rep.  199  ; 

»  Tromans  v.  Mahlman,  92  Cal.  1  ;  Orr  v.  Shaft,  32  Mich.  260  ; 

S.C.  27  Pac.  Rep.  1094  ;  28  Pac.  Kelly  v.  Baker,  10  Minn.  154 ; 

Rep.  579.  Clark  v.  Shannon,  1  Nev.  568  ; 

*  Charless    v.   Lamberson,   1  Iowa  Hancock  v.  Morgan,  17  Tex.  582; 

435  ;  s.c.  63  Am.  Dec.  456,  457.  Phelps  v.  Rooney,  9  Wis.  70  ;  s.c. 

5  Oliver  V.  Snowden,  18  Fla.  833  ;  76  Am.  Deo.  241,  344  ; 

s.c.  43  Am.  Rep.  838.  In  re  Tertelling,  2  Dill.  C.  C.  339, 

»  See  :  Ante,  §  1524.  339  ;  s.c.  Fed.   Cas.  No.  13848. 
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are  actually  occupied  for  homestead  purposes,  and  it  is 
wished  to  secure  homestead  rights  therein,  the  parties 
shall  file  a  declaration  of  such  purpose.^  Under  such 
statutes  the  homestead  declaration  is  not  made  void  hy 
the  claimant's  statement  of  the  value  of  the  homestead 
at  a  sum  greater  than  that  which  the  statute  fixes  as  the 
limit  of  claim  of  exemption.  ^ 

In  California  the  wife  may  make  a  declaration  of  home- 
stead, notwithstanding  an  existing  intention  of  her  hus- 
band to  abandon  the  premises,  and  in  which  she  intends 
to  acquiesce.*  In  some  of  the  states,  where  the  head  of 
the  family  has  a  residence  on  two  different  tracts  of 
land,  he  has  the  right  to  elect  which  he  will  claim  as  his 
homestead  exempt  from  execution,  and  this  election  may 
be  made,  as  a  rule,  at  any  time  before  an  actual  sale  of 
the  premises  takes  place ;  *  it  need  not  be  made  at  the 
tinae  the  lands  are  levied  upon  under  a  writ  of  execution 
or  attachment,  but  may  be  made  upon  the  day  of  sale.^ 

Sec.  1556.  Same — 3.  Dedication  and  appropriation. — In 
some  of  the  states,  in  addition  to  actual  occupancy,  a 
householder,  wishing  to  obtain  the  benefits  of  homestead 
exemption,  is  required  to  dedicate  and  appropriate  the 
land  to  that  purpose  by  filing  a  proper  notice  or  claim  ;  ^ 
but  in  others  the  homestead  law  requires  no  specific  act  to 
indicate  this  election  of  a  homestead,  and  in  these  latter 


'  Gregg  V.    Bostwick,  33  Cal.   220,  of  the  statute. 

237;  s.o.  91  Am.  Dec.  637.  In  Arkansas,  where   the    statute 

"  Ham  V.  Santa  Rosa  Bank,  62  Cal.  which  regulates  the  manner  of 

125  ;  s.c.  45  Am.  Rep.  654.  claiming    redemption    relates 

^ First  National  Bank  of  San  Luis  alike  to  execution  and  "other 

Obispo  V.   Bruce,  94  Cal.   77  ;  processes    and    attachments," 

s.c.  39  Pac.  Rep.  488.  the  claim  of  a  homestead  as 

'  Robinson  v.  Swearingen,  55  Ark.  against  an  order  of  attachment 

53  ;  s.c.  17  S.  W.  Rep.  865.  may  be  asserted  at  any  time 

In  Nevada,   however,   the    party  before  the  sale. 

claiming    the    benefit    of    the  Robinson  v.  Swearingen,  55  Ark. 

homestead    law    must    file    a  55  ;  s.c.  17  S.  W.  Rep.  365. 

written    declaration    claiming  '  Tumlinson  v.   Swinney,   33  Ark. 

the    premises    as  such   home-  400  ;  s.c.  76  Am.  Dec.  483. 

stead,  and  have  the  same  re-  See:    Ross  v.   Hannah,   18  Ala. 

corded    before  such   premises  135,  127. 

are  actually  levied  upon  under  «  Child  v.  Singleton,  15  Nev.  463  ; 

execution.        Hawthorne       v.  Lachman    v.    Walker,   15    Nev. 

Smith,  3  Nev.  183  ;  s.c.  93  Am.  435  ; 

Dec.   397.     But  this  ruling  is  Hawthorne  u  Smith,  3  Nev.  183  ; 

owing  to  the  peculiar  wording  s.c.  C3  Am.  Dec.  897. 
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states  occupation  by  the  family  is  presumptive  evidence 
of  the  dedication  and  appropriation  as  a  homestead,  and 
is  consequently  notice  to  all  the  world  of  such  claim.  ^ 
The  Supreme  Court  of  California  say,  in  the  case  of  Cook 
V.  McChristian,2  that  the  statute  of  that  state  "does  not 
require  any  record  of  the  selection  of  the  homestead,  and 
points  out  no  mode  in  which  the  intention  to  dedicate  prop- 
erty as  a  homestead  shall  be  made  known.  In  this  par- 
ticular the  statute  is  lame,  and  it  will  be  observed,  from 
reading  the  whole  act,  that  the  Legislature  by  accident 
has  omitted  this  necessary  provision.  In  the  absence  of 
any  statute  regulating  the  subject,  the  filing  of  notice  in 
the  recorder's  office  of  the  county  could  have  no  legal 
verity,  and  would  not  be  conclusive  on  purchasers  or 
creditors.  The  homestead  is  the  dwelling-place  of  the 
family,  where  they  permanently  reside.  By  common 
law  such  residence  would  raise  the  presumption  that  the 
premises  so  held  were  the  homestead,  and  every  one 
would  be  boimd  to  take  notice  of  the  character  of  the 
occupant's  claim,  as  occupation  is  prima  facie  evidence 
of  title.  There  is  no  dispute  in  this  case  that  the  plaint- 
iffs knew  of  the  defendant's  possession.  Such  possession, 
taken  in  connection  with  other  circumstances  in  the  case, 
was  properly  submitted  to  the  jury,  from  which  to  find  the 
fact  of  the  dedication  of  the  premises  as  a  homestead."  ^ 

Sec.  1557.  Same— 4.  Setting  apart— Judicial  proceedings. 
— Some  of  the  state  legislatures  have  passed  acts  pre- 
scribing the  mode  in  which  homesteads  may  be  set  apart. 
Such  acts  are  valid  so  long  as  they  do  not  defeat  or  im- 
pair the  rights  of  creditors,  or  the  benefits  of  the  pro- 
visions for  a  homestead.*    In  some  of  the  states  provis- 


'  Taylor  v.  Hargous,  4  Cal.  268  ;  s.c. 
60  Am.  Deo.  606. 
See  :  Tumlinson  v.  Swinney,  33 
Avk.  400;  s.c.  76  Am.  Dec.  433; 
Cook  V.  McChristian,  4  Cal.  23. 
■'  4  Cal.  33. 

'  Tumlinson  v.    Swinney,  23  Ark. 
400  ;  s.c.  76  Am.  Dec.  433,  436. 
^  Uray  v.  Davenport,  79  Va.  19. 
See :    Clancey    v.    Stephens,    92 
Ala.  577 ;  s.c.  9  So.  Bep.  533, 
534; 
Noble  V.  Hook,  34  Cal.  638,  639  ; 


Hawthorne  v.  Smith,  3  Nev.  183, 
187;  s.c.  .93  Am.  Dec.  397. 

In  Alabama,  in  order  to  enforce  a 
homestead  claim  under,  the 
constitution  of  1868,  article  14, 
§  3  (see :  1  Am.  Consts.  1894), 
fixing  the  maximum  home- 
stead at  eighty  acres,  it  is  nec- 
essary that  the  homestead  be  set 
apart. 

Clancey  v.  Stephens,  93  Ala.  577  ; 
s.c.  9  So.  Rep.  522,  534. 

Under  the   California  Code  of  Civil 
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ions  are  made  for  setting  off  homestead  in  judicial  pro- 
ceedings.^ In  such  cases  all  parties  who  have  an  interest 
in  the  land  affected  by  the  setting  apart  of  the  home- 
stead should  have  notice  of  the  procedure.^  In  some 
states  it  is  provided  that  where  the  homestead  exceeds 
the  statutory  exemption  in  value,  the  officer  about  to 
levy  must,  upon  due  application,  set  out  the  homestead 
before  he  can  make  a  sale  of  any  interest  therein,  and 
then  can  proceed  only  against  the  surplus.  ^  A  home- 
stead may  also  be  created  by  a  reservation  in  a  deed  of 
assignment,  and  such  reservation  is  notice  of  the  claim 
of  exemption.* 

Sec.  1558.  Rights  of  husband  in  and  over  homestead.— 
The  husband  is  the  head  of  the  household,  and  the  domi- 
cil  of  his  wife  and  children  follow  him.  This  preroga- 
tive of  the  husband  to  control  the  domicil  of  the  wife 
and  children  gives  him  the  power  to  locate  and  abandon 
a  homestead  without  the  wife's  consent,  although  she 
and  her  children  equally  with  the  husband  are  interested 
therein  ;  ^  but  he  cannot  release  or  waive  the  homestead 
right  in  such  a  manner  as  to  affect  his  wife  and  children." 
In  the  absence  of  statutory  prohibition  the  husband  may 
alienate  the  homestead  without  the  wife's  consent  or 
joinder  in  the  instrument.^  In  most  of  the  states,  how- 
Procedure,  §  1465,  the  court  set-  homestead  before  he  can  make 

ting  aside  a  probate  homestead  sale  of  any  interest  therein,  and 

to  a  widow  is  not  bound  to  set  then  can  proceed  only  against 

aside  the  lands  selected  by  her.  the  surplus. 

Estate  of  Schmidt.  94  Cal.  334  ;        Tucker  v.   Kenniston,  47  N.   H. 

s.c.  29  Pac.  Rep.  714.  267 ;  s.c.  93  Am.  Dec.  425. 

'  Holden  v.  Pinney,  6  Cal.  234 ;  ^  Miller  v.  Schnebly,  103  Mo.  368  ; 

Thrasher  v.  Bettis,  53  Ga.  407  ;  s.c.  15  S.  W.  Rep.  485. 

Silloway  v.  Brown,  94  Mass.  (12    ^  Tucker  v.   Kenniston,   47  N.   H. 

Allen)  30,  34  ;  267  ;  s.c.  93  Am.  Dec.  425. 

Tucker  v.  Kenniston,  47  N.   H.     "  Larkin's  Estate,  182  Pa.  St.  554  ; 

267  ;  s.c.  93  Am.  Dec.  425  ;  s.c.  19  Atl.  Rep.  283. 

Chambers  v.Penland,  74N.  C.340.     '  Guiod  v.  Guiod,  14  Cal.  506  ;  s.c. 
A  debtor's  eqiiity  of  redemption,  or  76  Am.  Deo.  440 ; 

any  other    interest  in    home-        Burson  v.  Fowler,  65  111.  146  ; 

stead,  cannot  lawfully  be  sold        Titman  v.  Moore,  43  111.  169,  174; 

on    execution  under  the  New        Brown  v.  Coon,  36  111.  243  ;  s.c. 

Hampshire     statute,     if     the  85  Am.  Dec.  402 ; 

homestead  does  not  exceed  the        Hand  v.  "Winn,  52  Miss.  784,  788  ; 

statutory  exemption  in  value  ;        Foss  v.  Strachn,  42  N.  H.  40  ; 

and  if  it  exceeds  that  sum,  the        Jordan  v.  Godman,  19  Tex.  273. 

oflftcer  about  to  levy  must,  upon    «  Conroy  v.  Sullivan,  44  111.  451. 

due    application,   set    out    the    '  See  :  Dawson  w.  Hayden,  67 111.52; 
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ever,  the  statutes  require  that  the  wife  shall  join  with 
the  husband  in  aliening/  or  encumbering,^  the  real  estate 
of  the  husband  or  the  homestead  of  the  family  ;  ^  and 
when  the  statutes  thus  provide,  the  deed  or  mortgage 
should  show  on  its  face  the  fact  of  the  wife's  joinder.* 
Where  the  statute  requires  the  wife  to  join  in  the  alien- 
ation of  the  homestead,  her  failure  to  do  so  renders  the 
deed  void  as  to  her,  though  binding  upon  her  husband  ;  ^ 
but  conveys  no  interest  in  the  homestead  unless  the 
premises  are  abandoned  to  the  alienee,®  or  the  husband 
is  the  marital  survivor.^     On  the  death  of  the  wife  the 


Chamberlain  v.   Lyell,   3    Mich. 

448; 
Rector  v.  Rotton,  3  Neb.  171 ; 
Homestead  Assoc,  v.  Enslow,  7 

S.  C.  19 ; 
Kennedy  v.  Stacey,  57  Tenn.  223, 

224; 
Edmonson  v.   Blessing,  43  Tex. 

596; 
Morrill  v.  Hopkins,  36  Tex.  687  ; 
Re  Cross,  2  Dill.  C.  C.  320  ;  s.c. 

Fed.  Cas.  No.  3426. 
See  :  Post,  §  1573-1586. 
'  See :  Post,  %  1572,  et  seq. 
''  See  :  Post,  §  1587,  et  seq. 
s  Lies  V.  De  Diablar,  13  Cal.  327  ; 
Dunn  V.  Tozer,  10  Cal.  167 ; 
Revalk  v.  Kraemer,  8  Cal.   66 ; 

s.c.  68  Am.  Deo.  304 ; 
Dorsey  v.  MoFarland,  7  Cal.  343  ; 
Poole  V.  Gerrard,  6  Cal.  71  ;  s.c. 

65  Am.  Dec.  481  ; 
Marshall  v.  Barr,  35  111.  106  ; 
Bestu  Allen,  30  111.  30:  s.c.  81 

Am.  Dec.  338 ; 
Vanzant  v.  Vanzant,  33  111.  536  ; 
Morris  v.  Sargent,  18  Iowa  90  ; 
Yost  V.  Devault,  9  Iowa  60  ; 
Richards  v.  Chace,  68  Mass.   (3 

Gray)  383 ; 
Dye  V.  Mann.  10  Mich.  291  ; 
Lawyer  v.  Slingerhand,  11  Mijm. 

447; 
Haiti).  Houle,  19  Wis,  473; 
Williams  v,  Starr,  5  Wis.  534, 
■>  Redfern  v.  Redfera,38  111.  500,509; 
Thornton  v.  Boyden,  81  HI.  300  ; 
Vanzant  v.  Vanzant,  33  111.  536  ; 
Connor  v.  McMurray,  84  Mass.  (3 

Allen)  202,  205 ; 
Hoge  V.  HoUister,   3  Tenn.   Ch. 

606; 
Cross  V.  Everts,  38  Tex.  523,  533. 
See  :  Babcook  v.  Hoey,  11  Iowa 
375; 


Wing  V.  Hayden,  10  Bush  (Ky.) 

276,  280. 
'  Barber  v.  Babel,  36  Cal.  11  ; 
Sears  v.  Dixon,  33  Cal.  326  ; 
Larson  v.  Reynolds,  13  Iowa  579; 

s.c.  81  Am.  Deo.  444 ; 
AUey  V.  Bay,  9  Iowa  509 ; 
Ayres  v.  Probasco,  14  Kan.     75, 

190; 
Morris  v.  Ward,  5  Kan.  339  ; 
Doyle  V.  Coburn,88Mass.  (6  Allen) 

71,  73  ; 
Richards  v.   Chace,   68  Mass.  (3 

Gray)  383,  385 ; 
Amphlett  v.  Hibbard,  39  Mich. 

298; 
Dye  V.  Mann,  10  Mich,  391 ; 
Kennedy  v.  Stacey,  57  Tenn.  320; 
Hoge  V.  HoUister,  3  Tenn.  Ch. 

606; 
Rogers  v.  Renshaw,  37  Tex.  635  ; 
Halt  V.  Houle,  19  Wis.  473  ; 
Williams   v.   Starr,   5  Wis.  534, 

550. 
See  :  Mooers  v.  Dixon,  35  111.  308, 

336; 
Martin  v.  Dwelly,  6  Wend.   (N. 

Y.)  9  ;  s.c.  31  Am.  Dec.  345. 
"  Vasey  v.  Trustees,  59  111.  188  ; 
Hewitt  V.  Templeton,  48  111.  367 ; 
McDonald.^.  Crandall,  43  111.  231, 

238;  s.c.  93  Am.  Deo.  113; 
Brown  V.  Coon,  36  111.  243  :  s.c. 

85  Am.  Dec,  403  ; 
Jordan  v.  Godman,  19  Tex.  373  ; 
Stewart  v.  Mackey,  16  Tex.  56  ; 

s.c.  67  Am.  Dec,  609. 
'  Gee  V.  Moore,  14  Cal.  472  ; 
Benedict  v.  Webb,  57  Ga.  348  ; 
Heard  v.  Downer,  47  Ga.  629. 
Compare  :  Revalk  v.  Kraemer,  8 

Cal.  66,  76 ;  s.c.  68  Am.   Dec. 

364; 
Larson  v.  Reynolds,  13  Iowa  579; 

s.c.  81  Am,  Dec.  444. 
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husband  still  continues  the  head  of  the  family,  and  may- 
retain  the  homestead  as  such  as  long  as  he  continues  to 
reside  in  and  occupy  the  premises  as  a  home.^  One  of 
the  essential  features  of  a  homestead  is  that  it  is  not 
liable  for  the  debts  of  the  husband,  either  before  or  after 
the  death  of  the  wife.^  The  husband  has  full  power  over 
the  estate,  and  if  he  is  the  owner  of  the  fee  out  of  which 
it  is  carved,  he  is  said  to  be  the  owner  of  the  homestead 
also  ;  ^  but  he  cannot  by  devise  deprive  his  wife,  or  his 
children  during  minority,  of  the  benefits  thereof,*  unless 
the  wife  be  the  owner  of  a  homestead  in  her  own  right. ^ 
An  injunction  will  lie  against  the  husband  in  favor  of  a 
judgment  creditor  preventing  him  from  cutting  timber 
trees  on  the  land  for  any  purpose  other  than  necessary 
repairs  and  improvements  thereon,  if  such  cutting  would 
impair  the  seciirity  of  the  creditor.® 

Sec.  1559.  Rights  of  wife  in  and  over  homestead. — Al- 
though a  wife  may  claim  a  homestead  exemption  out  of 
the  property  of  her  husband,^  yet  she  has  no  active  rights 
over  it  during  coverture.^  Where  the  homestead  is 
carved  out  of  the  separate  property  of  the  wife,  she  has 
no  greater  authority  over  it  than  she  has  over  the  estate 
carved  out  of  the  separate  property  of  the  husband,  until 
after  his  death,^  at  which  time  she  becomes  the  head  of 
the  family  and  takes  a  homestead  in  his  property,  by 
right  of  marital  survivorship  in  some  of  the  states,  i"  and 
by  descent  in  others."    We  have  already  seen^  that  the 

'  Revalk    v.   Kraemer,   8  Cal.  66  ;    '  Cassell  v.  Ross,-  33  111.  244,  245  : 
s.c.  68  Am.  Dec.  304.  s.c.  85  Am.  Dec.  270  ; 

See  :  Ante,  §  1508.  et  seq.  Adams  v.  Beale,  19  Iowa  61,  67  ; 

2  Green  v.  Marks,  25  111.  221 ;  Helfenstein  v.  Cave,  3  Iowa  287, 

Charless  v.  Lamberson,   1   Iowa  295  ;  s.c,  6  Iowa  374. 

435,  439,  441  ;  s.c.  63  Am.  Dec.  '  Foss  v.  Stacher,  42  N.  H.  40. 

457_  'See:  Dollman  •y.Harris,5Kan.599; 

3  Richards  v.  Greene,  74  111.  54.  Partee  v.  Stewart,  50  Miss.  720. 

*  Meech  v.  Estate  of  Meech,  37  Vt.  '»  Estate  of  Tomkms,  12  Cal.   114, 

414,  419  ;  125  ; 

Johnson  v.  Harrison,  41  Wis.  381.  Revalk  v.  Kraemer,  8  Cal.  66,  73; 

!■  Jones  V.  Britton,  103  N.  C.  166  ;  s.c.  68  Am.  Dec.  304  ; 

s.c.  9  S.  E.  Rep.  554  ;  4  L.   R.  Taylor  v.   Hargous.   4  Cal.   268, 

A   178  273  ;  s.c.  60  Am.  Dec.  606. 

0  Jones  V.  Britton,  103  N.  C.  166  ;  "  McClary  v.  Bixby,  36  Vt.  260 ; 

s  c.  9  S.  E.  Rep.  554 ;  4  L.  R.  Jewett  v.  Brock,  31  Vt.  65  ; 

A,  178.  Davis  v.  Andrews,  30  Vt.  678 ; 


>2  See  :  Ante,  §  1519. 
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prevailing  doctrine  in  this  country  is  that  the  wife  shall 
hold  the  homestead  during  her  life  undisturbed  by  the 
demand  and  assignment  of  dower  in  the  property  of  her 
husband.  The  wife  has  such  an  interest  in  the  home- 
stead that  she  will  be  entitled  to  redeem  from  a  sale 
under  a  mortgage  foreclosure,  or  for  taxes  ;  ^  and,  during 
coverture,  to  sue  alone  in  equity  for  its  protection,^  al- 
though her  husband  is  required  to  be  joined  with  her  in 
other  suits  affecting  the  estate  ;  ^  and  she  may  even  per- 
form her  husband's  executory  contract  of  purchase,* 
giving  a  valid  purchase-money  mortgage  lien  thereon." 
And  it  has  been  said  that  a  wife  to  whom  her  husband 
has  conveyed  the  homestead  property  by  a  valid  deed, 
prior  to  the  commencement  of  a  divorce  suit,  must  be 
regarded  as  the  ' '  former  owner  "  under  a  statute  which 
provides  that  on  a  divorce  the  homestead  which  has  been 
selected  from  the  separate  property  of  either  party  shall 
be  assigned  to  the  former  owner,  subject  to  the  power  of 
the  court  to  assign  it  for  a  limited  period  to  the  innocent 
party.  ^ 


Section  VII. — Homestead  Exemption— Termination. 

Sec.  1560.  How  homestead  terminated. 

Sec.  1561.  Same — 1.  By  abandonment. 

Sec.  1563.  Same— Same — Temporary  removal. 

Sec.  1563.  Same^Same — What  amounts  to  an  abandonment. 

Sec.  1564.  Same — Same — Intention  to  abandon. 

Sec.  1565.  Same — Same — Change  of  intejition. 

Sec.  1566.  Same — Same — By  husband. 

Sec.  1567.  Same— Same— By  wife. 

Sec.  1568.  Same — Same — By  widow. 

Sec.  1569.  Same— Same— By  infant  children. 

Sec.  1570.  Same — Same — Evidence  of  abandonment. 

Sec.  1571.  Same — Same — EflEect  of  abandonment. 

Howe  V.  Adams,  38  Vt.  541.  Thoms  v.  Thoms,  45  Miss.  273. 

See  :  Ante,  §  1513.  '  Dunn  v.  Tozer,  10  Cal.  167,  170  , 

'  Adams  v.  Beale,  19  Iowa  61.  Poole  v.  Gerrard,  6  Cal.  71  ;  s.c. 

'  Comstock  V.  Comstock,  27  Mich.  65  Am.  Dec.  481. 

97,  98  ;  «  McKee  v.  Wilcox,  11  Mich.  358, 

Kelley  v.  Whitmore,  41  Tex.  647.  361 ;  s.o.  83  Am.  Dec.  743. 

See  :  Guiod  v.  Guiod,  14  Cal.  506,  «  Andrews  v.  Alcorn,  13  Kan.  354. 

507  ;  s.c.  76  Am.  Dec.  440.  «  Burkett  v.  Burkett,  78  Cal.  310  ; 

Compare;  Mallon  v.  Gates,  36  La.  s.c.  20  Pac.  Rep.  715  ;  8  L.  R. 

An.  610  :  A.  781. 
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Sec.  1573.  Same— 2.  By  alienation. 

Sec.  1573.  Same— Same— By  husband. 

Sec.  1574.  Same — Same— Same— Where  homestead  abandoned. 

Sec.  1575.  Same — Same — Same — Where  wife  insane  or  living  apart. 

Sec.  1576.  Same — Same — Same— After  wife's  death. 

Sec.  1577.  Same— Same— By  wife. 

Sec.  1578.  Same— Same — By  husband  and  wife  jointly. 

Sec.  1579.  Same — Same — Relinquishment  of  homestead. 

Sec.  1580.  Same — Same — Record  of  instrument. 

Sec.  1581.  Same — Same — Forced  alienation. 

Sec.  1583.  Same — Same — Form  and  sufficiency  of  instrument. 

Sec.  1583.  Same — Same — Fraudulent  conveyance. 

Sec.  1584.  Same — Same — Restraint  upon  alienation. 

Sec.  1585.  Same — Same — Same — Contract  to  convey — Specific  per- 
formance. 

Sec.  1586.  Same — Same — Same — Damages  for  failure  to  convey. 

Sec.  1587.  Same — 3.  By  incumbrance. 

See.  1588.  Same — Same — By  husband. 

Sec.  1589.  Same— Same — By  husband  and  wife. 

Sec.  1590.  Same — Same — Purchase-money  mortgage  and  ti'ust  deed. 

Sec.  1591.  Same — Same — Sale  under  mortgage  foreclosure. 

Sec.  1593.  Same— 4.  By  forfeiture. 

Sec.  1593.  Same — 5.  By  liability  for  claims  of  creditors. 

Sec.  1594.  Same— Same — Liability  for  purchase-money. 

Sec.  1595.  Same — Same — What  is  purchase-money. 

Sec.  1596.  Same — Same — Same — Money  used  in  purchasing  outstand- 
ing title. 

Sec.  1597.  Same — Same — On  attachment. 

Sec    1598.  Same — Same — On  execution. 

Sec.  1599.  Same — Same — On  judgment. 

Sec.  1600.  Same — 6.  By  waiver  of  homestead  rights. 

Section  1560.  How  homestead  terminated.— A  home- 
stead is  terminated  or  lost  in  several  different  ways,  as 
by  abandonment  ;  ^  by  alienation  ;  ^  by  decree  setting  aside 
fraudulent  conveyance  ;  ^  by  an  incumbrance  and  a  sale 
thereunder  ;  *  by  failure  to  actually  occupy  the  premises  ;  ^ 
by  forfeiture  ;  ®  by  waiver  ;  ^  by  sale  for  taxes  ;  ^  in  some 

•  See  :  Post,  §  1561,  et  seq.  s.c.  49  N.  W.  Rep.  390. 

2  See  ;  Post,  §  1572,  et  seq.  See  :  Ante,^§  1550,  et  seq. 
Sale  and  surrender  of  homestead  to  *  See  :  Post,  §  1592. 
purchaser,  who  is  junior  judg-  '  See  :  Post,  §  1600. 
ment    creditor,    will    be    sus-  *  A  claim  of  homestead  is  tarred  by  a 
tained  as  against  a  title  derived  sale  of  the  land  for  taxes,  under 
from  a  sheriff's  sale  under  a  the  provision  of  the  South  Car- 
prior  judgment.  olina  constitution,   which   de- 
McDonald  «.  Crandall,  43  lU.  231 ;  Clares  that  "no  property  shall 
s.c.  93  Am.  Dec.  112.  be  exempt  from  attachment, 

2  See  :  Post,  §  1583.  levy,  and  sale  for  taxes,"  etc. 

"  See  :  Post.  §  1587,  et  seq.  Shell  v.  Duncan,  31 S.  C.  547 ;  s.c. 

5  Quehl  V.  Peterson,  47  Minn.   13  ;  10  S.E.Rep.830  ;  5  L.  R.A.  821. 
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cases  by  legal  proceedings  to  which  both  husband  and 
wife  are  made  parties  ;  ^  and  when  no  constituent  member 
of  the  family  remains.^  But  a  homestead  right  is  not 
terminated  or  lost  by  temporary  absence,^  nor  by  rent- 
ing rooms.*  A  homsstead  is  not  lost  by  the  death  of  the 
wife  ^  of  the  owner,  so  long  as  he  continues  to  make  it 
his  residence  with  his  servants,  and  with  his  family,  if 
he  have  any,  or  without  them,  if  he  have  none.®  Under 
a  statute  giving  a  homestead  in  certain  lands  "  occupied 
by  the  intestate  and  his  family  at  the  time  of  his  death 
as  a  residence,  and  continued  to  be  so  occupied  by  his 
widow  and  children  after  his  death, "  the  marriage  of 
such  widow  does  not  destroy  the  homestead  character  of 
such  real  estate.''  And  the  extending  of  the  corporate 
limits  of  a  town  over  a  homestead  by  act  of  the  Legis- 
lature, without  any  act  of  the  corporation  or  the  owner 
extending  the  plan  of  the  town  thereto,  by  providing  for 
laying  out  streets,  or  the  like,  will  not  affect  its  character 
as  a  homestead.^ 

Sec.  1561.  Same— l.  By  abandonment.— One  of  the  com- 
mon means  by  which  a  homestead  is  terminated  or  lost 
is  abandonment.^  The  husband  being  the  head  of  the 
family,  as  we  have  already  seen,  his  prerogative  enables 
him  to  abandon  one  homestead  and  acquire  another  at 
will,  ^°  without  the  consent  of  his  wife.  ^^    What  constitutes 

'  Marks  v.  Marsh,  9  Cal.  96  ;  580  ;  s.c.  36  Am,  Bep.  737  ; 

Van  Reynegan  v.  Bevalt,  8  Cal.  Kent  v.  Beaty,  49  Tex.  441 ; 

75  ;  Taylor  v.  Boulware,  17  Tex.  74 ; 

Cassell  V.  Ross,  83  111.  224 ;  s.c.  s.c.  67  Am.  Dec.  642. 

85  Am.  Dec.  270  ;  '  Brady  v.  Banta,  46  Kan.  131  ;  s.c. 

Chase  v.  Abbott,  20  Iowa  154 ;  36  Pao.  Rep.  441. 

Clark  V.  Shannon,  1  Nev.  568.  >  Posey  v.  Bass,  77  Tex.    512  ;  s.c. 

^  Burns  v.  Jones,  37  Tex.  50.  14  S.  W.  Rep.  156  ; 

s  See  :  Post,  §  1563,  Taylor  v.  Boulware,  17  Tex.  74 ; 

*  Savings  Bank  v.  Ayres,  48  Kan.  s.c.  67  Am.  Deo.  643. 

603 ;    s.c.   29  Pao.   Rep.  1149 ;  See  :  Ante,  §  1505. 

Layson  v.  Grange,  48  Kan.  440 ;  » Wright  v.  Dunning,  46  III.  371  ; 

s.c.  39  Pac.  Rep.  585.  s.c,  93  Am.  Dec.  257  ; 

See  :  Ante,  §§  1506,  1524,  1525.  .  Austin  v.  Stanley,  46  N.  H.  51  ; 

5  Wilkinson  v.   Merrill,  87  Va.  513 ;  Cockrell  v.  Curtis,  83  Tex.  105  ; 

a.c.  12  S.   E.  Rep.  1015  ;  11  L.  s.c.  18  S.  W.  Rep.  436  ; 

R.  A.  633.  Bell  v.  Schwarz,  37  Tex.  572. 

"  Poole  V.  Gerrard,  6  Cal.  71  ;  s.c.  "  See  :  Post,  §  1566. 

65  Am.  Dec.  481  ;  "  Guiod  v.  Guiod,  14  Cal.  506  ;  s.c. 

Walters  v.   People,   18  111.    194 ;  76  Am.  Deo.  440  ; 

s.c.  65  Am.  Dec.  730 ;  Burson  v.  Fowler,  65  111.  146  ; 

Kessler  v.   Draub,   53  Tex.    575,  Titman  v.  Moore,  48  111,  169,  174  ; 
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an  abandonment  of  a  homestead,  is  a  question  of  fact  to 
be  determined  from  the  use  to  which  the  property  is 
apphed,  the  character  of  the  improvements  made  upon 
it,  and  the  acts  indicating  the  intention  to  preserve  it  as 
a  homestead.^  In  CaUfornia  the  civil  code  provides  that 
' '  a  homestead  can  be  abandoned  only  by  a  declaration  of 
abandonment,  or  a  grant  thereof,  executed  and  acknowl- 
edged :  1.  By  the  husband  and  wife,  if  the  claimant  is 
married;  2.  By  the  claimant,  if  unmarried."^  In 
Massachusetts,  where  the  homestead  right  attaches,  it 
cannot  be  lost  by  abandonment  until  a  nexr  homestead 
has  been  acquired  elsewhere  ;  ^  and  in  Texas  a  homestead 
cannot  be  lost  without  proof  that  a  new  one  has  been 
gained,*  or  the  circumstances  to  show  abandonment  are 
clear  and  decisive.^  This  is  on  the  principle  of  the  maxim 
that  every  man  must  have  adomicil  somewhere,  and  also 
that  he  can  have  but  one  ;  that  his  existing  domicil 
continues  until  he  can  acquire  another,  and  that  by 
acquiring  a  new  domicil  he  relinquishes  his  former  one.*^ 


Brown  v.  Coon,  36  111.  243  ;  s.o. 
85  Am.  Dec.  403  ; 

Hand  v.  Winn,  52  Miss.  788  ; 

Foss  V.  Straohn,  43  N.  H.  40  : 

Jordan  v.  Godman,  19  Tex.  373. 

In  the  case  of  Guiod  v.  Guiod, 
supra,  the  court  say  :  "  A  sim- 
ilar ruling  was  made  by  this 
court  in  Poole  v.  Gerrard,  6 
Cal.  71  ;  s.c.  65  Am.  Dec.  481, 
though  it  was  placed  upon 
different  and,  as  we  have  de- 
cided in  Gee  v.  Moore,  14  Cal. 
473,  untenable  grounds." 
'  Kutch  V.  Holley,  77  Tex.  320  ;  s.c. 
14  S.  W.  Eep.  32  ; 

Rollins  V.  O'Farrel,  77  Tex.  90; 
s.c.  13  S.  W.  Eep.  1031. 
'Cal.  Code  Civ.  Proc,  §143.  It 
also  provides  that  "a  declara- 
tion of  abandonment  Id  effect- 
ual only  from  the  time  it  is 
filed  in  the  office  in  which  the 
homestead  was  recorded." 

Cal.  Code  Civ.  Proc,  §  1244. 
3  Woodbury  v.  Luddy,  96  Mass.  (14 
AUenl  1 ;  s.c.  92  Am.  Deo.  781; 

Connor  v.  McMurray,  84  Mass,  (3 
Allen)  202. 
*  McMillan  ■;;.  Warner,  88  Tex.  418  ; 

Hamblin  v,  Wardecke,  31  Tex, 
91,  94 ; 


Sheperd  v.  Cassiday,  30  Tex.  34 
s.c.  70  Am.  Dec.  872. 
'  McMillan  v.  Warner,  38  Tex.  418  ; 

Sheperd  v.  Cassiday,  30  Tex.  24  ; 
s.o.  70  Am.  Dec.  373. 
'  Sheperd  v.  Cassiday,  20  Tex.  34 ; 
s.c.  70  Am.  Deo.  373. 

See  :  Ringgold  i\  Barley,  5  Md. 
186  ;  s.c.  59  Am.  Dec.  107  ; 

Sears  i\  City  of  Boston,  43  Mass. 
(1  Met.)  250 ; 

Thorndyke  v.  City  of  Boston,  43 
Mass.  (1  Met.)  343  ; 

Jennison  v.  Hapgood,  87  Mass. 
(10  Pick.)  77  ; 

Lowry  v.  Bradley,  1  Spears  (S. 
C.)  Eq.  1  ;  s.c.  39  Am.  Dec. 
143. 

Judge  Story  says  that  the  more 
correct  principle  is  that  the 
original  domicil  is  not  gone 
until  a  new  one  is  actually  ac- 
quired facto  et  animo. 

Story  Confl.  L.  (8th  ed.),  g  47. 

Pomicil,  in  the  light  of  the  American 
cases,  has  been  defined  by  Phil- 
limore  (Phillim.  Intern.  L.,  § 
44)  to  be  "a  residence  at  a  par- 
ticular place  accompanied  with 
positive  or  presumptive  proof 
of  an  intention  to  remain  there 
for  an  unlimited  time." 
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Sec.  1562.  Same— Same— Temporary  removal.— The  mere 
temporary  absence  of  a  husband  and  wife  from  the 
premises  claimed  as  a  homestead  will  not  operate  as  an 
abandonment  of  their  rights  therein/  where  there  is  an 


Citing  :  Elberau.  United  Ins.  Co., 

16  John.  (N.  Y.)138; 
Guier  v.  O'Daniel,  1  Binn.  (Pa.) 

349; 
The  Francis,  12  U.  S.  (8  Cr.)  363  ; 

bk.  3  L.  ed.  589  ; 
Johnson  v.   Sundry  Articles  of 

Mdse.,  3  Pet.  Cond.  Rep.  171. 
See  :  Gilman  v.  Oilman,  53  Me. 

165,  173  ;  s.c.  83  Am.  Dec.  503; 
Greene  v.  Windliam,  13  Me.  325  ; 
Abington  v.   Inhabitants  of    N. 

Bridgewater,  40  Mass.  (33  Pick.) 

170; 
Putnam  v..  Johnson,  10 Mass.  488; 
State  V.  Collector  of  Bordentown, 

32  N.  J.  L.  (3  Vr.)  192  ; 
Chaine  v.  Wilson,  8  Abb.  (N.  Y.) 

Pr.  78  ;  s.c.  8  Abb.  (N.  Y.)  Pr. 

78  ;  1  Bosw.  673  ;  1  Bradf .  (N. 

Y.)  69  ;  16  How.    (N.  Y.)  Pr. 

552  ■ 
Hegeman  v.  Fox,  31  Barb.  (N.  Y.) 

475; 
Brown  v.  Ashbough,  40  How.  (N. 

Y.)  Pr.  268  ; 
Lee  V.  Stanley,  9  How.  (N.  Y.) 

Pr.  272 ; 
In    Matter  of    Roberts'  Will,  8 

Paige  Ch.  (N.  Y.)  519  ; 
Haggart  V.  Morgan,  5  N.  Y.  423 ; 

s.c.  55  Am.  Dec.  350  ; 
In  Matter  of  Thompson,  1  Wend. 

(N.  Y.)  48  ; 
The  Venus,  13  U.  S.  (8  Cr  .)  253  ; 

bk.  3  L.  ed.  553. 
Rue  High,  Appellant,3  Doug.  515. 
It  is  well  settled  in  the  American  cases 

tliat  the  act  of  residence  alone 

does  not  constitute  the  domicil 

of  a  party  ;  but  the  fact  of  resi- 
dence coupled  with  the  inten- 
tion of  remaining  permanently 

will  create  it. 
Smith  V.  Groom,  7  Fla.  81  ; 
Gravillon  v.  Richards'  Exr.,  13 

La.  393  ;  s.c.  33  Am.  Dec.  563  ; 
McKowen  v.  McGuire,  15  La.  An. 

687; 
Littlefield  v.  Brooks,  50  Me.  475  ; 
Brewer  v.  Linnaeus,  36  Me.  438 ; 
Phillips  V.  Kingfield,  19  Me.  375  ; 

s.c.  36  Am.  Dec.  760,  761  ; 
Greene  v.  Windham,  13  Me.  325  ; 
Sears  v.  City  of  Boston,  42  Mass. 

(1  Met,)  250  ; 


Lyman  v.  Fiske,  34Mass.(17Pick.) 

231 ;  s.c.  28  Am.  Dec.  293  ; 
Harvard  Colleger.  Gore, 23 Mass. 

(5  Pick.)  370 ; 
Williams  v.   Whiting,  11    Mass. 

424; 
Lincoln  v.  Hapgood,  11  Mass.  350; 
Granby  v.  Amherst,  7  Mass.  1  : 
Commonwealth    v.    Walker,     4 

Mass.  556  ; 
Abington  v.  Boston,  4  Mass.  313 ; 
Sackett's  Case,  1  Mass.  58  ; 
State  V.  Daniells,  44  N.  H.  883  ; 
Hart  Y.  lAndsey,  17  N.  H.  235  ; 

s.c.  43  Am.  Dec.  597  ; 
Leach  v.  Pillsbury,  15  N.  H.  137  ; 
Hegeman  v.  Fox,  31  Barb.  (N.  Y.) 

475; 
Graham  tJ.Public  Admr. ,  4  Bradf. 

(N.  Y.)  127 ; 
Frost  V.  Brisbin,  19  Wend.   (N. 

Y.)  11  ;  s.c.  32  Am.  Dec.  423 ; 
Ely  V.  Lyon,  18  Wend.  (N.  Y.) 

644; 
Boardman  v.  House,   18  Wend. 

(N.  Y.)512; 
Henrietta  v.  Oxford,  2  Ohio  St. 

32; 
Lowry  v.  Bradley,  1  Spears  (S.  C.) 

Eq.  1-;  s.c.  39  Am.  Dec.  143  ; 
White  V.  White,  3  Head  (Tenn.) 

404; 
Layne  v.  Pardee,  2  Swan  (^Tenn.) 

233  ' 
Mclntyre  v.  Chappel,  4  Tex.  187. 
Citing  :  Hart  v.  Horn,  4  Kan.  232; 
Richmond  v.    Vassalborough,   5 

Me.  (5  Greenl.)  396  ; 
Hallo  well  u.  Saco,5  Me.  (5  Greenl.) 

143; 
Attorney-General  v.  Kent,  31  L. 

J.  Eq.  391  ; 
Bell  V.  Kennedy,  L.  R.  1 8c.  App. 

307. 
'  Robinson  v.  Swearingen,  55  Ark. 

55  ;  s.c.  17  S.  W.  Rep.  365  ; 
Pierson  v.  Truax,  15  Colo.  223 ; 

s.c.  25  Pac.  Rep.  183  ; 
Walters  v.   People,  18  111.   194; 

s.c.  65  Am.  Dec.  730  ; 
Jones  V.   Blumenstein,  77  Iowa 

361  ;  s.c.  43  N.  W.  Rep.  331 ; 
Orman  v.  Orman,  36  Iowa  361 ; 
Davis  I'.  Kelly,  14  Iowa  533,  525  ; 
Deering  v.   Beard,  48  Kan.  16 ; 

B.C.  38  Pac.  Rep.  981  ; 
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intention  to  retain  a  home  there  and  to  return  to  it ;  ^  and 
the  fact  that  the  head  of  the  family  is  absent  from  home 
the  greater  portion  of  the  time  will  not  deprive  his  wife 
and  children  of  their  homestead  rights.^  Thus  a  tem- 
porary removal  from  a  homestead,  made  for  a  specific 
purpose,  does  not  constitute  an  abandonment  thereof ;  * 
and  the  courts  will  treat  the  homestead  as  still  existing 
where  the  animus  revertendi  is  establishedj  and  third 
persons  have  not  been  led  to  believe  that  it  was  not  a 
homestead  by  the  owner  being  thus  out  of  possession,  and 
to  act  upon  this  belief  by  purchasing  or  specifically  alter- 


Persifull  v.  Hind,  88  Ky.   396; 
s.c.  11  S.  W.  Eep.  15  ; 

Carrington    v.   Herrin,   4    Bush 
(Ky.)  634  ; 

Griffin  v.   Sutherland,  14  Barb. 
(N.  Y.)  456,  458  ; 

"Woodward  v.  Murray,  18  John. 
(N.  y.)  400  ; 

Manlone  r.  Kornrumpf,  84  Tex. 
454 ;  s.c.  19  S.  W.  Rep.  607  ; 

Thomas  v.  WiUiams,  50  Tex.  273  ; 

Shepherd  v.  Cassiday,  20  Tex.  24 ; 
s.c.  70  Am.  Deo.  372  ; 

Franklin  v.  Coffee,  18  Tex.  413  ; 
S.C.  70  Am.  Dec.  292  ; 

Taylor  v.  Boulware,  17  Tex.  74  ; 
S.C.  67  Am.  Deo.  643. 

The  Supreme  Court  of  lUinoia  say  in 
the  case  of  Walters  v.  People, 
18  111.  194;  s.c.  65  Am.  Dec. 
730,  that  "  if  a  man  go  abroad 
animo  revertendi,  and  reside 
for  temporary  purposes  of  trade 
or  other  business,  he  will  not 
lose  his  domicil ;  and  yet  we 
know  that  the  party's  domicil 
follows  his  actual  residence. 
So  it  is  with  foreign  ministers 
and  diplomatic  agents.  In  con- 
templation of  law,  they  con- 
tinue to  occupy  their  mansions 
or  dwelUngs  in  their  own  coun- 
try, though  actually  resident 
abroad  for  years.  A  person 
may  have  a  constructive  pos- 
session or  occupancy,  and  he 
may  have  a  possessio  pedis  by 
tenants  or  actual  inclosures, 
and  in  contemplation  and  with- 
in the  meaning  of  law  he  may 
have  actual  possession,  actual 
occupation,  without  residence." 
'  Lehman  v.  Bryan,  67  Ala.  558  ; 
Boyle  V.  Shulman,  59  Ala.  566  ; 
92 


Harper  v.  Forbes,  15  Cal.  £02  ; 
Guiod  V.  Guiod,  14  Cal.  506  ;  s.c. 

76  Am.  Dec.  440  ; 
Moss  V.  Warner,  10  Cal.  296  ; 
Benedict  v.  Bunnell,  7  Cal.  245  ; 
Kenley  v.  Hudelson,  99  111.  493  ; 

s.c.  39  Am.  Rep.  81 ; 
Bradshaw  v.  Hurst,  57  Iowa  745  : 

s.c.  11  N.  W.  Rep.  672  ; 
Ornian  v.  Orman,  26  Iowa  361 ; 
Stewart  v.  Brand,  23  Iowa  478  ; 
Fyffe  V.  Beers,  18  Iowa  4  ;  s.c.  85 

Am.  Dec.  577  ; 
Hixon  V.  George,  18  Kan.  253  ; 
Campbell  v.  Adair,  45  Miss.  170  ; 
Austin  V.  Stanley,  46  N.  H.  51  ; 
Mclnturf    v.   Woodruff,    9    Lea 

(Tenn.)  671 ; 
Kessler  v.   Draub,  58  Tex.  575 ; 

s.c.  36  Am.  Rep.  727  ; 
Clements  v.  Lacy,  51  Tex.  150  ; 
Thomas  v.  Williams,  50  Tex.  269  ; 
Taylor  v.  Boulware,  17  Tex.  74 ; 

s.c.  67  Am.  Dec.  642  ; 
West  River  Bank  v.  Gale,  43  Vt. 

17,  27  ; 
Lindsay  v.  Murphy,  76  Va.  428  ; 
Jarvais  v.  Moe,  38  Wis.  440 ; 
Bailey  u.  Comings,  16  Nat.  Bankr. 

Eeg.382;  s.c.4  L.&  Eq.Rep.684. 

2  Griffin  v.   Sheley,  55  iowa  413  ; 

s.c.  8  N.  W.  Rep.  343. 

3  Guiod  V.  Guiod,  14  Cal.  506 ;  s.c. 

76  Am.  Dec.  440,  441  ; 
Shepherd  I).  Cassiday,  20  Tex.  24  ; 

s.c.  70  Am.  Dec.  372  ; 
Franklin  v.  Coffee,  18  Tex.  413  ; 

s.c.  70  Am.  Dec.  393. 
See  :  Tumlinson  v.  Swinney,   33 

Ark.  400  ;  s.c.  76  Am.  Dec.  432  ; 
Wright  V.  Dunning,  46  111.  371 ; 

s.c.  92  Am.  Dec.  257,  358  ; 
Walters  v.   People,  18  111.   194  ; 

s.c.  65  Am.  Dec.  730. 
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ing  their  condition  upon  the  faith  that  it  was  not  exempt 
as  a  homestead.^  Thus  in  Lee  v.  Moseley,^  under  a  pro- 
vision giving  a  homestead  right  in  real  estate  ' '  owned 
and  occupied  by  any  resident  of  the  state,"  it  was  held 
that  a  person  who  moved  with  his  family  out  of  the  state 
for  the  purpose  of  cultivating  his  wife's  land  there,  and 
to  make  it  his  home  until  he  got  the  property  there  in 
order,  which  he  thought  would  take  about  two  years, 
and  then  return,  is  not,  while  so  living  out  of  the  state, 
although  returning  two  or  three  times  a  year  for  the 
purpose  of  purchasing  supplies  and  looking  after  property 
left  there,  a  resident  entitled  to  a  homestead  in  North 
Carolina. 

A  temporary  absence  in  search  of  health,  or  in  another 
place  for  purposes  of  business,  will  not  deprive  the  party 
of  his  homestead  rights,  unless  it  is  apparent  that  there 
was  a  design  of  permanent  abandonment.^   And  renting 


1  FySd  V.  Beei-s,  18  Iowa  4 ;  s.c.  85 

Am.  Dec.  577. 
'  101  N.  C.  Ill  ;    s.c.  7  S.  E.  Rep. 
874  ;  3  L.  R.  A.  106. 

2  Tumlinson  v.  Swinney,   33  Ark. 

400  ;  s.c.  76  Am.  Dec.  433  ; 

Wright  V.  Dunning.  46  III.  371  ; 
s.c.  98  Am.  Dec.  357,  358  ; 

Walters  v.  People,  18  111.  194; 
s.c.  65  Am.  Dec.  730 ; 

Franklin  v.  Coffee,  18  Tex.  413, 
415;  s.c.  70  Am.  Dec.  393; 

Stewart  v.  Maokey,  16  Tex.  56 ; 
s.c.  67  Am.  Dec.  6C9. 

Absence  by  reason  of  iU-health  from 
the  homestead  for  a  year,  with- 
out any  intention  of  abandon- 
ment, will  not  deprive  the  party 
of  the  benefit  of  the  homestead 
act. 

Tumlinson  v.  Swinney,  33  Ark. 
400  ;  s.c.  76  Am.  Dec.  433  : 

Walters  v.  People,  18  lU.  194; 
s.c.  65  Am.  Dec.  730. 

In  Walters  v.  People,  supra,  a 
widow,  after  the  death  of  her 
husband,  rented  her  home- 
stead, and  went  abroad  in 
search  of  health,  but  without 
any  intention  of  abandoning 
her  homestead  rights.  The 
court  said:  "It  is  contended 
here  that  the  homestead  was 
abandoned  and  lost  by  the 
widow  having  rented  the  prem- 


ises for  some  ten  months,  dur- 
ing which  time  she  resided  with 
her  father,  some  six  or  eight 
miles  distant,  where  her  bad 
health  and  approaching  con- 
finement required  her  to  find 
that  attention  and  care  that  she 
could  not  obtain  by  remaining 
in  the  dwelling-house  of  the 
homestead.  What  is  the  mean- 
ing of  '  occupy '  or  '  continuing 
to  occupy '  within  the  meaning 
of  the  Legislature  ?  In  common 
parlance,  and  in  reference  to 
housekeeping,  we  at  once  at- 
tach the  idea  of  actual  resi- 
dence, dwelling,  abiding  on, 
the  place  of  bed,  board,  and 
washing,  three  acts  of  constant, 
recurrence,  to  supply  the  nec- 
essaries of  life  and  renew  the 
physical  man.  This  is  the  sec- 
ond sense  given  it  by  Webster, 
but  it  is  used  also  in  the  sense 
of  possess,  generally,  and  Web- 
ster also  uses  the  word '  possess ' 
in  the  same  variety  of  senses  in 
the  main  as  is  given  to  '  occupy ' 
or  '  occupancy.'  Turn  to  Bou- 
vier's  Law  Dictionary,  240. 
'  Occupancy,'  336,  '  Possess,' 
and  we  find  the  words  used  and 
understood  in  the  same  great 
variety  of  senses.  If  a  man  go 
abroad,   animo  revertendi,  he 
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the  homestead  during  such  temporary  absence  on  busi- 
ness, pleasure,  or  in  search  of  health  does  not  work  an 
abandonment  of  the  homestead  rights.^  Whether  a 
removal  from  the  homestead  was  actual,  so  as  to  con- 
stitute abandonment,  or  merely  temporary,  depends  upon 
the  peculiar  facts  of  each  case,  and  no  general  rule  for 
the  determination  of  the  question  can  be  enunciated.^ 


will  not  lose  his  domicil  ;  and 
yet  we  know  that  the  party's 
domicil  follows  his  actual 
residence.  So  it  is  with  for- 
eign ministers  and  diplomatic 
agents.  In  contemplation  of 
law,  they  continue  to  occupy 
their  mansions  and  dwellings 
in  their  own  country,  though 
actually  resident  abroad  for 
years.  A  person  may  have  a 
constructive  possession  or  oc- 
cupancy, and  he  may  have  a 
possessio  pedis  by  tenants,  or 
actual  inclosures,  and  in  con- 
templation and  within  the 
meaning  of  law  he  may  have 
actual  possession,  actual  oc- 
cupation, without  residence. 
Such  is  the  difference  between 
the  statutes  of  limitation  of 
1835  and  1839.  The  object  of  a 
temporary  absence  here  was 
the  preservation  of  health,  it 
may  be  also  of  life.  The  farm 
is  made  productive  in  the  mean 
time  by  renting,  thus  contribut- 
ing to  the  end  designed  in  a 
homestead — the  support,  in 
part,  of  the  family.  There 
was  no  intention  of  abandon- 
ment, as  a  constant  anxiety  was 
shown  and  expressed  to  do 
nothing  to  lose  the  right  to  the 
homestead  as  such.  We  shall 
put  no  such  harsh  and  narrow 
construction  upon  the  language 
and  intention  of  the  Legisla- 
ture, as  to  take  away  the  estate, 
when  it  becomes  impolitic  or 
impracticable  to  continue  to 
occupy  by  actual  residence  for 
a  season — the  possession — the 
occupation  being  preserved  for 
the  benefit  of  the  family  in  the 
mean  time  by  a  tenant,  or  by 
storage  of  the  household  furni- 
ture, etc.,  until  the  family  can 
return.  The  best  intention  of 
the  Legislature  will  doubtless 
be  promoted  by  allowing  tliat 


continuing  occupation  of  some 
of  the  family  in  the  form  and 
upon  the  terms  best  calculated 
to  aid  them  in  providing  for 
their  wants,  whetiier  by  them- 
selves or  by  their  tenants.  For 
it  may  be,  at  times,  that  food 
and  clothing  are  paramount 
wants  to  shelter.  At  least  for 
the  purposes  of  this  case,  we 
find  no  forfeiture  or  abandon- 
ment in  the  acts  of  the  widow 
in  proof  here." 
'  Tumlinson  v.  Swinney,  32  Ark., 
400  ;  s.c.  76  Am.  Dec.  433  ; 

Dunn  I'.  Tozer,  10  Cal.  167 : 

Robb  V.  McBride,  38  Iowa  386  ; 

Stewart  v.  Brand,  23  Iowa  477  ; 

Campbell  v.  Adair,  45  Miss.  "170 ; 

Guy  V.  Downs,  13  Neb.  532  ;  s.c. 
12  N.  W.  Rep.  8  ; 

Wetz  V.  Beard,  13  Ohio  St.  431  ; 

Harle  v.  Richards,  78  Tex.  80; 
s.c.  14  S.  W.  Rep.  257  ; 

Pryor  v.  Stone,  19  Tex.  371  ;  s.c. 
70  Am.  Dec.  341  ; 

Myers  v.  Ford,  33  Wis.  139  ; 

Herrick  i'.  Graves,  16  Wis.  157. 

Illinois  doctrine. — In  Illinois,  how- 
ever, a  different  doctrine  pre- 
vails. It  is  there  held  that  the 
homes*^^ead  exemption  is  lost  by 
removing  from  the  premises 
and  renting  them. 

Fisher  v.  CorneU,  70  111.  316  ; 

Titman  v.  Moore,  43  111.  169  ; 

Cabeen  v.  Mulligan,  37  111.  230 ; 
s.c.  87  Am.  Dec.  247. 

Same. — Removal  to  and  acquiring'  » 
residence  in  another  state  also 
works  a  forfeiture  of  the  home- 
stead exemption  in  Illinois. 

Carr  v.  Rising,  63  111.  14. 

In  Alabama  the  same  rule  formerly 
prevailed. 

McConnaughy  v.  Baxter,  55  A^a. 
379; 

Kaster  v.   Mc Williams,  41   Ala. 
302. 
'  Fy£fe  v.  Beers,  18  Iowa  4 ;  s.c.  85 
Am.  Dec.  577. 
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Sec.  1563.  Same— Same— What  amounts  to  an  abandon- 
ment.—Where  there  is  a  permanent  cessation  of  occu- 
pancy there  is  an  abandonment  of  the  homestead.^  A 
homestead  is  not  abandoned  by  its  owner  by  reason  of  his 
absence  for  a  few  months,  without  change  of  his  resi- 
dence, leaving  his  family  and  servants  upon  the  prem- 
ises ;  ^  and  a  desertion  of  his  wife  by  the  owner  of  a 
homestead  is  not  an  abandonment  of  the  premises.^ 
An  unexecuted  intention  is  not  an  abandonment ;  *  there 
must  be  an  actual  cessation  of  occupation,  with  an  inten- 
tion to  no  longer  claim  and  occupy  the  premises  as  a 
home.^  The  selection  of  a  new  residence,  and  permitting 
the  old  one  to  go  to  decay  and  ruin,  amount  to  an  aban- 
donment of  the  homestead  right  in  the  latter.^  A  per- 
manent removal  works  an  abandonment  of  the  home- 
stead.'^  Thus  a  removal  of  the  husband  with  the  family 
from  the  premises  to  another  state,  with  the  intention  to 
remain  there,  constitutes  an  abandonment.^  An  aban- 
donment of  a  homestead  is  affected,  and  the  right  to  the 
exemption  is  lost,  where  the  grantor  conveys  the  prem- 
ises, and  places  the  grantee  in  possession  of  the  home- 
stead.^ And  it  has  been  said  that  where  portions  of  the 
real  estate  claimed  as  a  homestead  are  "detached  by  en- 
closures from  the  homestead  lot  proper,  and  are  made  for 
the  purpose  of  being  leased  to  tenants,  and  of  thereby 

Phillips  V.  Springfield,  39  111.  83  ;  stead,  up  to  the  time  that  some 

Davis  V.  Kelly,  4  Iowa  523 ;  opposing  right  has,  by  sale,  be- 

Campbell  v.  Adair,  45  Miss.  170  ;  come  vested  in  other  parties, 

Austin  V.  Stanley,  46  N.  H.  51.  must  be  shown  in  order  that  it 

As  to  what  will  constitute    an  may  be  declared  forfeited. 

abandonment  of  a  homestead  Sheperd  v.  Cassiday,  20  Tex.  24 ; 

under  Cal.   Civ.  Code,  §  1248,  s.c.  70  Am.  Dec.  372. 

see  :  Oaks  v.  Oats,  94  Cal.  66  ;  «  Vasey  v.  Board  of  Trustees,  59  lU. 

s.c.  29  Pac.  Rep.  330.  188  ; 

''  Taylor  v.  Boulware,  17  Tex.  74  ;  Wright  v.  Dunning,  46  111.  271 ; 

s.c.  67  Am.  Dec.  642.  s.c.  92  Am.  Dec.  257. 

'  Gambette  v.  Brock,  41  Cal.  78  ;  '  Fyfie  v.  Beers,  18  Iowa  7  ;  s.c.  85 

Benson  v.  Aitken,  17  Cal.  163  ;  Am.  Dec.  577. 

Dearing  v.  Thomas,  25  Ga.  223  ;  8  Wright  v.  Dunning,  46  111.  271 ; 

White  V.  Clark,  36  111.  285  :  s.c.  92  Am.  Dec.  257  ; 

Moore  v.   Dunning,   29  111.  130,  Cabeen  v:  Mulligan,  37  111.  230 ; 

135 ;  s.c.  81  Am.  Dec.  801.  s.c.  87  Am.  Deo.  247  ; 

"  See  :  Post,  §  1564.  Stewart  v.  Mackey,  16  Tex.  56 ; 

*  Fyffe  V.  Beers,  18  Iowa  4,  7  ;  s.c.  s.c.  67  Am.  Dec.  609. 

85  Am.  Dec.  577  ;  »  Taylor  v.  Hargous,  4  Cal.  268  ;  s.c. 

McMuUan   v.   Warner,   88    Tex.  60  Am.  Dec.  606  ; 

410.  McDonald  v.  Crandall,  43  111.  331 ; 

Continuous    abandonment    of  home-  s.c.  92  Am.  Dec.  112. 
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producing  an  income,  it  is  evident  they  are  no  longer 
used  as  adjuncts  of  the  family  residence  and  should  be 
no  longer  exempt  from  forced  sale.  The  mere  fact  that 
portions  of  the  land  may  be  occasionally  used  for  a 
family  purpose,  such  as  to  grow  vegetables,  to  shelter 
live  stock,  or  to  furnish  water,  is  not  enough  to  shield  it 
from  sale  under  execution  for  the  payment  of  the 
owner's  debts.  "^ 


Sec.  1564.  Same— Same— intent  to  abandon.— The  fact  of 
the  abandonment  of  a  homestead  is  largely  one  of  in- 
tention.2  The  question  of  intent  to  abandon  is  one  of 
fact  to  be  ascertained  and  determined  from  a  considera- 
tion of  all  facts  and  circumstances  surrounding  each 
case.^  To  prevent  a  removal  from  working  an  abandon- 
ment, the  intention  of  the  party  at  the  time  of  re- 
moval must  be  to  return,  though  the  time  of  such  re- 
turn need  not  be  fixed.  The  difficulty,  as  Judge  Dillon 
says,  in  all  those  cases  where  there  is  an  actual  removal, 
and  a  claimed  intention  to  return  and  resume  possession 
of  the  premises  as  a  home,  is  one  of  fact  and  not  of  law, 
and  has  a  controlling  influence  in  determining  whether 
or  not  such  removal  amounts  to  an  abandonment.*  A 
mere  intention  to  abandon  the  homestead  without  actual 
removal,  or  other  act  carrying  such  intention  into  effect, 

'  Blum  V.  Rogers,  78  Tex.  530  ;  s.c.  Herrick  v.  Graves,  16  Wis.  157. 

15  S.  W.  Rep.  115.  =*  Brennan  v.  Wallace,  35  Cal.  108; 

"  Cabeen  v.  Mulligan,  37  111.  230  ;  Kitchell  v.  Burgwin,  31  111.  40  ; 

s.c.  87  Am.  Deo.  347.  Fyffe  v.  Beers,  18  Iowa  4,  7  ;  s.c. 

See :  Harper  v.  Forbes,  15  Cal.  85  Am.  Dec.  577  ; 

203  ;  Locke  v.  RoweU,  47  N.  H.  46  ; 

Guiod  V.  Guiod,  14  Cal.  506  ;  s.c.  Sheperd  v.  Cassiday,  30  Tex.  24, 

76  Am.  Dec.  440 ;  26  ;  s.c.  70  Am.  Dec.  872. 

Taylor  v.  Hargous,  4  Cal.   268,  "  Howard  v.  Logan,  81  111.  388  ; 

396  ;  S.C.  60  Am.  Deo.  606 ;  Potts  v.  Davenport,  79  111.  455  ; 

Ives  V.  Mills,  87  111.  73  ;  s.c.  87  Titman  v.  Moore,  43  lU.  169  ; 

Am.  Dec.  338  ;  Fyffe  v.  Beers,  18  Iowa  4,  7  ;  s.c. 

Kitchell  V.  Burgwin,  21  111.  40  ;  85  Am.  Dec.  577  ; 

Lazell  V.  Lazell,  90  Mass.  (8  Allen)  Campbell  v.  Adair,  45  Miss.  170  ; 

575  ;  Wood  V.  Lord,  51  N.  H.  448  ; 

Dulanty  v.  Pynchon,  88  Mass.  (6  Locke  v.  RoweU,  47  N.  H.  46  ; 

Allen)  510  ;  MoMullan  v.  Warner,  38  Tex.  410 ; 

Campbell  v.  Adair,  45  Miss.  170,  Gouhenant  v.  Cockrell,  30  Tex. 

174 ;  96  ; 

Sheperd  v.  Cassiday,  20  Tex.  24,  Sheperd  v.  Cassiday,  20  Tex.  24, 

36  ;  s.c.  70  Am.  Dec.  372  ;  26  ;  s.c.  70  Am.  Dec.  373. 
Jordan  v.  Godman,  19  Tex.  373  ; 


1462  INTENTION— CHANGE  OF.  [Book  HI. 

is  not  an  abandonment ;  ^  sucli  as  an  unsuccessful  at- 
tempt by  the  husband  to  sell  the  premises.^  An  actual 
removal  from  the  homestead  by  the  husband  with  his 
family,  and  acquiring  another  home,  is  conclusive  evi- 
dence of  an  intention  to  abandon  the  former  homestead, 
and  works  a  loss  of  the  homestead  rights  therein  ;  ^  but 
such  removal  from  the  homestead  must  be  voluntary  to 
be  evidence  of  intention  to  abandon.  Where  the  re- 
moval is  occasioned  by  some  overruling  necessity,  it  will 
not  be  evidence  of  intention  to  abandon,  and  will  not 
work  forfeiture  of  the  homestead  right.*  Thus  where 
the  wife  is  driven  from  her  home  by  the  cruelty  or  other 
acts  of  her  husband,  it  is  well  settled  that  she  loses  no 
rights  and  forfeits  none  of  the  immunities  or  privileges 
to  which  she  is  entitled  in  the  homestead  exemption.^ 

Sec.  1565.  Same— Same— Change  of  intention.— Some  of 
the  cases  hold  that  an  intention  to  abandon  a  homestead 
may  be  changed  at  any  time  before  a  new  one  is  ac- 
quired ;  and  that  no  matter  how  such  a  change  of  inten- 
tion is  made  known,  it  will  be  effectual  to  protect  the 
homestead  rights.^  But  this  doctrine  is  the  corollary  of 
the  doctrine  that  an  old  homestead  cannot  be  forfeited 
until  a  new  one  is  actually  acquired,  which  we  have 
heretofore  discussed.^ 

Sec.  1566.  Same— Same— By  husband.— We  have  already 

'  Dawley  v.  Ayres,  23  Cal.  108  ;  Where  the  wife  is  forced  to  leave  the 

Dunn  V.  Tozer,  10  Cal.  167  ;  husband  because  of  his  carrying 

Cross  V.  Everts,  88  Tex.  523.  on  illicit  intercourse  vi?ith  an- 

2  Dunn  V.  Tozer,  10  Cal.  167.  other    woman    living    in    the 

5  Cobb  V.  Webb,  88  111.  202  ;  same  house,  the  wife  does  not 

Fisher  v.  Cornell,  70  111.  217  ;  lose  her  rights  in  the  home- 

Cahill  V.  Wilson,  62  111.  187,  139  ;  stead  by  leaving  it. 

Buck   V.   Conlogue,   49  111.   391,  Doyle    v.    Coburn,   88    Mass.    (6 

394  ;  Allen)  71,  73  ; 

Maher  v.  McConaga,  47  111.  392  Wood  v.  Lord.  51  N.  H.  448  ; 

394  ;  Header  v.  Place,  43  N.  H.  807  ; 

Titman  v.  Moore,  43  111.  174.  Atkinson  v.  Atkinson,  40  N.  H. 

■*  Moss  V.  Warner,  10  Cal.  296  ;  249  ;  s.c.  77  Am.  Dec.  712  ; 

Vanzant  v.  Vanzant,  28  111.  536 ;  "Welch  v.  Eice,  31  Tex.  688  ;  s.c. 

Atkinson  v.  Atkinson,  87  N.  H.  98  Am.  Dec.  556  ; 

434  ;  Baker  v.  Dayton,  28  Wis.  367. 
Barker  v.  Dayton,  28  Wis.  367,     «  Woolfolk  v.  Rickets,  41  Tex.  362 ; 

383.  Sheperd  .v.  Cassiday,  20  Tex.  24 ; 

°  Meader  v.  Place,  43  N.  H.  249  ;  s.c.  70  Am.  Dec.  372. 
Barker  v.  Dayton,  28  Wis.  367,    ■■  See  •  Ante,  §  1561. 

383.  '^ 
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seen  that  by  reason  of  the  husband's  prerogative  to  es- 
tabhsh  the  domicil  of  the  family  he  may,  at  any  time,  in 
the  absence  of  a  statutory  prohibition,  abandon  and  de- 
stroy the  homestead  without  the  consent  of  his  wife  ;  but 
a  mere  desertion  of  his  family  by  the  husband,  leaving 
them  still  occupying  the  homestead,  is  not  an  abandon- 
ment of  such  homestead  ;  it  still  continues  to  be  the 
home  and  residence  of  the  husband  as  well  as  of  his 
family,  at  least  until  it  is  shown  that  he  has  established 
a  residence  elsewhere.^ 

Sec.  156T.  Same— Same— By  wife.— The  wife  as  well  as 
the  husband  may  abandon  the  homestead ;  but  the  re- 
moval of  husband  and  wife  from  the  homestead  after 
sale  thereof  by  the  husband,  in  which  the  wife  did  not 
join,  furnishes  no  evidence  of  an  abandonment  of  the 
homestead  by  her.^  The  abandonment  of  the  husband 
by  the  wife  will  not  affect  her  rights  in  the  homestead 
exemption  ;  ^  and  a  voluntary  separation  of  husband  and 
wife  will  not  deprive  the  widow,  after  the  husband's 
death,  of  her  right  to  the  homestead  exemption  under 
the  local  statute.* 

The  fact  that  a  wife  goes  away  from  her  home  for 
longer  or  shorter  periods  of  time,  on  account  of  the  ill- 
treatment  of  her  husband,  cannot  be  considered  as  a 
waiver  or  abandonment  of  her  right  to  the  homestead ',  ^ 

'  Moore  v.   Dunning,   29  lU.   130  ;  family,  the  title  thereto  vested 

s.c.  81  Am.  Dec.  301.  in  his  wife  during  her  life,  and 

See  :   Buck  v.  Conlogue,  49  111.  her  failure  to  occupy  the  prop- 

391,  394  ;  erty  would  not  work  a  forfeit- 
White  V.  Clark,  36  111.  389  ;  ure  or  abandonment  of  the 
Blande  v.  Asher,  72  Mo.  35  ;  homestead  ;  and  such  home- 
Be  Pratt,  1  Flipp.  C.  C.  353,  355  ;  stead  would  not  be  liable  for 

s.c.  Fed.  Cas.  No.  11370.  any  debt  existing  against  either 

'  Taylor  v.  Hargous,  4  Cal.  268  ;  s.c.  husband  or  wife  at  the  time  of 

60  Am.  Dec.  606.  the  death  of  the  husband,  ex- 

'  Lies  V.  De  Diablar,  12  Cal.  327  ;  cept  such'  as  were  valid  liens 

Durland  v.   Seller,   27  Neb.  33;  against  the  husband  at  the  time 

s.c.  42  N.  W.  Rep.  741  ;  1  Ball.  of  his  death. 

Ann.  R.  Prop.  286  ;  Durland  v.   Seiler,   27  Neb.  33 ; 

Meader  v.  Place,  43  N.  H.  307  ;  s.c.  42  N.  W.  Rep.  741 ;  1  Ball. 

Welch  V.  Rice,  31  Tex.  688 ;  s.c  Ann.  R.  Prop.  286. 

98  Am.  Deo.  556.  ■'  Meader  v.  Place,  43  N.  H.  308  ; 

In  Nebraska,   under  §   17   of  the  Atkinson  v.   Atkinson,  40  N.  H. 

homestead  law,  where  a  home-  249  ;  s.c.  77  Am.  Dec.  712. 

stead  was   selected  from    the  '  Lamb  v.   Wogan.   27    Neb.   236 ; 

property  of  the  husband,  who  s.c.  42  N.  W.  Rep.  1041. 

then  resided  upon  it  with  his 
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but  where  a  wife  deserts  her  husband  without  cause  and 
urges  him  to  sell  the  property,  and  afterwards  conveys 
it  to  a  third  person  who  reconveys  it  to  her  husband,  she 
thereby  abandons  her  right  to  the  homestead.^  In  some 
states  a  wife  who  abandons  her  husband  under  such  cir- 
cumstances as  will  entitle  him  to  a  divorce,  on  the 
ground  of  desertion,  forfeits  her  right  of  homestead.  ^ 

Sec.  1568.  Same— Same— By  widow.— The  homestead 
may  be  abandoned  by  the  widow,  under  no  disability, 
after  the  death  of  her  husband,  in  the  same  manner  that 
he  could  have  done  so  ;^  but  her  mere  temporary  re- 
moval from  and  renting  of  the  homestead,  after  the 
death  of  her  husband,  on  account  of  ill-health,  will  not 
amount  to  an  abandonment.*  A  widow  will  be  regarded 
as  having  abandoned  her  right  to  a  homestead  exemption 
by  the  sale  and  conveyance  thereof  ;  ^  and  if  she  segre- 
gates a  portion  of  the  homestead  from  the  rest,  it  will 
thereby  lose  its  character  and  cease  to  be  exempt  from 
seizure  and  sale  on  execution.^ 

Sec.  1569.  Same  —  Same  —  By  infant  children.- Infant 
children  are  subject  to  the  care  and  control  of  their 
parents  or  guardians,  whose  rights  over  them  and  their 
domicil  are  paramount  ;  ^  and  minor  children  are  inca- 

'  Farwell  Brick,  Tile  &  Clay  Shingle  Boggs  v.    Boggs,   49    Iowa  190 

Co.  V.   McKenna,  86  Mich.  303  ;  191 ; 

s.c.  48  N.  W.  Rep.  959.  Hunt  v.   Hunt,  4  Greene  (Iowa) 

2  Farwell Brick,  TUe  &  Clay  Shiiigle  316,  319  ; 

Co.  V.  McKenna,  86  Mich.  203  ;        Cocke  v.  Hannum,  39  Miss.  433, 
s.c.  48  N.  W.  Bep.  959.  438  ; 

3  Wright  V.  Dunning,  46  111.  371 ;        Campbell  v.  Campbell,  37  Wis. 

s.c.  92  Am.  Dec.  358.           '  306,  310 ; 

See  ;  Kingman  v.   Higgins,   100  Rex  v.  Greenhill,  4  Ad.  &  E.  634  ; 

111.  326  ;  s.c.  6  N.  &  M.  344  ;  31  Eng.  C.  L. 

Shepard  v.  Brewer,  65  111.  383,  278; 

386  ;  Symington  v.  Symington,  L.  R. 

Buck  V.  Conlogue,  49  111.  395.  2  H.  L.  (Sc.  Cas.)  415,  416,  430 ; 

*  See  :  Ante,  %  1563.  Reg.  v.  Howes,  30  L.  J.  Mag.  Cas. 

*  Sansom  v.  Harrell,  55  Ark.  572  ;  47,  48  ;  s.c.  7  Jur.  N.  S.  32  ; 

s.c.  18  S.  W.  Rep.  1047.  Duggan  v.  Duggan,  39  L.  J.  Mat. 

'  See :   Curtis  v.    Des    Jardins,  55  159  ; 

Ark.  126  ;   s.c.  17  S.  W.  Rep.  Hyde  v.  Hyde,  39  L.  J.  Mat.  150  ; 

709.  Mallinson  v.  Mallinson,  L.  R.  1 

'  Wilkinson  v.  Deming,  80  111.  343,  P.  221  ;  s.c.  L.  J.  Mat.  84 ;  14 

344  ;  s.c.  22  Am.  Rep.  193  ;  L.  T.  636  ;  14  W.  R.  973  ; 

Hewitt  V.  Long,  76  111.  399,  410  ;  Ryder  v.  Ryder,  2  Swab.   &  T. 
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pable,  either  by  act  or  declaration,  of  waiving  or  abandon- 
ing the  honaestead  right  or  protection  which  is  secured 
to  them  by  the  statute.^ 

Sec.  1570.  Same  —  Same  —  Evidence  of  abandonment.— 
The  proof  to  establish  the.  abandonment  of  the  home- 
stead must  be  clear  and  decisive.  The  best  evidence 
that  a  homestead  has  been  abandoned  is  showing  an 
intention  to  abandon  ;  and  this  is  proved  like  any  other 
matter  of  fact.^  The  acquiring  of  a  new  homestead  is 
to  be  regarded  as  conclusive  evidence  of  the  abandon- 
ment of  the  old,^  because,  as  we  have  heretofore  seen, 
the  head  of  a  family  is  not  entitled  to  have  two  home- 
steads ;  and  as  soon  as  the  second  one  is  acquired  the 
first  is  in  law  regarded  as  abandoned.*  Abandonment 
of  the  homestead  may  also  be  shown  by  the  declaration 
of  the  occupant,  made  at  the  time  of  or  before  removal 
therefrom.^  Actual  removal  from  a  homestead  is  to  be 
regarded  as  prima  facie  evidence  of  abandonment,  and 
it  devolves  upon  the  party  so  removing  to  show  that 
there  was  no  intention  on  his  part  to  abandon.^    "Where 

225,  238 ;  s.c.  30  L.  J.  Mat.  44  ;  Drury   v.   Batclielder,   77   Mass. 

3  L.  J.  678  ;  9  W.  R.  440  ;  (11  Gray)  214 ; 

Suggate  V.   Suggate,  1  Swab.  &  Donaldson  v.  Lamprey,  20  Minn. 

T.  489,  494,  496  ;  s.c.  28  L.  J.  18  ; 

Mat.  46  ;  5  Jur.  N.  S.  127  ;  Allison  v.  Shilling,  27  Tex.  450  ; 

Marsh  v.   Marsh,  1   Swab.   &  T.  '      s.c.  86  Am.  Dec.  622  ; 

312,  316  ;  s.c.  28  L.  J.  Mat.  13  ;  Jarvais  v.  Moe,  88  Wis.  440. 

5  Jur.  N.  S.  46 ;  ^  Brennan  v.  Vi^allace.  25  Cal.  108  ; 

In  re  Connor,  16  Ir.  C.  L.  113  ;  Wright  v.  Dunning,  46  III.  371 ; 

Moore  v.  Moore,  11  Ir.  C.  L.  1.  s.c.  92  Am.  Dec.  257  ; 

'  Deering  v.   Beard,   48  Kan.   16;  Anderson  v.  Kent,  14  Kan.  207  ; 

s.c.  28  Pac.  Eep.  981.  Holliman  v.  Smith,  39  Tex.  357  ; 

See  :  Shiraok  v.  Shirack,  44  Kan.  McMillans.  Warner,  38  Tex.  410  ; 

653  ;  s.c.  24  Pac.  Eep.  1107.  Jarvais  v.  Moe,  38  Wis.  440. 

2  Brennan  v.  Wallace,  35  Cal.  108  ;  «  Harper  v.  Forbes,  15  Cal.  203  ; 

FyfiEe  v.  Beers,  18  Iowa  4,  7  ;  s.c.  Jarvais  v.  Moe,  38  Wis.  448. 

85  Am.  Dec.  577  ;  Presumptive  evidence  of  homestead 

Sheperd  v.  Cassiday,  20  Tex.  24,  and    of    abandonment.— It    was 

26  ;  s.c.  70  Am.  Dec.  373.  held  in  Cook  v.  McChristian, 

2  Carr  v.  Rising,  62  111.  14 ;  4  Cal.   35,  that  occupancy  of 

Fyflfe  V.  Beers,  18  Iowa  4,  7  ;  s.c.  premises  by  the  Imsband  with 

85  Am.  Dec.  577  ;  his  family  is  presumptive  evi- 

Drury  V.  Batchelder,  77  Mass.  (11  dence  of  their  appropriation  as 

Gray)  214 ;  a  homestead  ;  and  it  is  said  in 

Holliman  v.  Smith,  39  Tex.  362 ;  Harper  v.  Forbes,  15  Cal.  203, 

Jarvais  v.  Moe,  38  Wis.  440.  that  removal    from    premises 

■*  Davis  V.  Kelley,  14  Iowa  523  ;  thus  appropriated  by  the  hus- 

Atchison  v.   Wheeler,   30    Kan.  band  with  his  family  is  in  like 

625 ;  manner  presumptive  evidence 
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parties  have  removed  from  the  homestead  premises,  the 
length  and  character  of  the  absence  may  be  taken  into 
account  in  determining  the  question  of  abandonment. 
Mere  length  of  time,  however,  without  other  evidence  of 
intention  to  abandon,  will  not  be  sufficient.  The  fact  of 
removal,  coupled  with  an  intention  never  to  return  to 
the  homestead,  constitutes  an  abandonment,  and  noth- 
ing else  does.-^  The  right  to  a  homestead  exemption 
once  acquired  will  be  extinguished  just  as  soon  as  the 
party  entitled  thereto  acquires  a  new  residence  else- 
where, with  no  fixed  purpose  of  returning.^  Alienation 
is,  of  course,  evidence  of  intention  to  abandon  the  home- 
stead right.^ 

Sec.  1571.  Same— Same— Effect  of  abandonment.- Where 
the  abandonment  of  a  homestead  has  become  complete, 
the  effect  is  to  render  the  homestead  right  as  though  it 
had  never  existed.*  Where  a  homestead  has  once  been 
abandoned,  a  new  homestead  in  the  same  property  must 
be  acquired  in  the  same  manner  as  though  the  first 
homestead  had  never  existed ;  ^  and  the  second  home- 
stead thus  acquired  in  the  property  will  be  subject  to  all 
debts  incurred  after  the  loss  of  the  first  homestead,  and 
before    the   acquisition    of   the    second,     the   same   as 

of    their    abandonment    as    a  See;  Harper  v. Forbes,  15  Cal. 202. 

homestead.     In  both  cases  tlie  '  Dunton  v.    Woodbury,   24  Iowa 

presumption  must  be  rebutted  74,  76 ; 

by  parties  who  assert  a  claim  Fyfife  v.  Beers,   18  Iowa  4;  s.c. 

to  the  premises  in  the  face  of  85  Am.  Dec.  577  ; 

such  occupancy  or  removal.  Cline  v.  Upton,  56  Tex.  319. 

Same — Burden  of  proof. — What  cir-  ^  Smith  v.  Bunn,  75  Mo.  559. 

cumstanoes   will  be  sufficient  "  Shepard  v.  Brewer,  65  111.  883. 

to  rebut  the  presumption    of  See  :  Mabury  v.  Ruiz,  58  Cal.  11 ; 

abandonment  may  often  be  a  Taylor  v.   Hargous,   4  Oal.  268  ; 

matter  of  much  difficulty  to  s.c.  60  Am.  Dec.  614  ; 

determine.     It  is  sufficient  to  Johnston  v.  Bush,  49  111.  198 ; 

say  that  it  must  appear  that  Windle  v.  Brandt,  55  Iowa  231 ; 

the  removal  was  temporary  in  Whiteman  v.  Field,  53  Vt.  554. 

its  nature,  made  for  a  specific  See  :  Post,  §  1572. 

purpose,    with    the    intention  *  Phillips  v.  Springfield,  39  111.  88  ; 

of  reoccupying  the  premises.  Carter    v.    Goodman,    11    Bush 

The  necessities  of  the  family,  (Ky.)  228  ; 

their  maintenance,  their  health,  Smith  v.  Bunn,  75  Mo.  559. 

or  the  education  of  the  children,  ^  Pliillips  u  Springfield,  39  111.  83; 

may  often  require  a  temporary  Davis  v.  Kelly,  14  Iowa  523,  525  ; 

change  of  residence.    In  such  Carter  v.  Goodman,  11  Bush  Ky.) 

cases  the  premises  will  still  re-  228  : 

tain  their  original  character  as  Campbell  v.  Adair,  45  Miss.  170. 

a  homestead.  See  :  Smith  v.  Bunn,  75  Mo.  559. 
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though  the  second  homestead  were  acquired  upon  an 
entirely  different  parcel  of  land.^ 

Sec.  1572.  Same— 2.  By  alienation.— A  homestead  right 
may  be  lost  by  the  conveyance  of  the  land  in  fee,  and 
putting  the  grantee  in  possession  ;^  or  by  the  convey- 
ance of  the  homestead  right  separate  from  the  fee.^ 
Although  the  homestead  is  exempted  from  forced  sale, 
either  by  constitutional  or  statutory  provisions,  this  does 
not  inhibit  a  voluntary  alienation  ;  *  unless  indeed  there 
is  a  statutory  restriction  placed  upon  such  alienation.^ 
In  the  absence  of  any  statutory  provision  regulating  the 
matter,  the  husband  may  transfer  the  homestead  with- 
out his  wife's  joinder ;  ^  and  where  the  wife  is  required 
by  statute  to  join  in  the  conveyance,  the  homestead  may 
be  lost  by  a  joint  conveyance  of  the  husband  and  wife,^ 


1  Titman  v.  Moore,  43  111.  169. 

^  Kirkaldie  v.  Larrabee,  31  Cal.  455  ; 
s.c.  89  Am.  Dec.  205  ; 

DeHymel  v.  Scottish-American 
Mortgage  Co.,  80  Tex.  368  ;  s.c. 
16  S.  W.  Rep.  311 ; 

Mayers  v.  Paxton,  78  Tex.  196  ; 
s.c.  14  S.  W.  Rep.  563  ; 

Sampson  v.  Williamson,  6  Tex. 
102;  s.c.  55  Am.  Dec.  762. 

In  lUinois ,  however,  the  convey- 
ance of  the  fee  does  not  affect 
the  homestead  right  unless  the 
homestead  is  abandoned  or  the 
grantee  put  in  possession. 

See  :  Post,  §  1579. 

2  Until  the  homestead  has  been  properly 

allotted  it  cannot  be  conveyed 
separately  from  the  fee. 

Miller  v.  Schnebly,  103  Mo.  368  ; 
s.c.  15  S.  W.  Rep.  435. 
*  Rector  v.  Rotton,  3  Neb.  171 ; 

Smith  V.  Mallone,  10  S.  C.  39  ; 

Sampson  v.  Williamson,  6  Tex. 
103 ;  s.c.  55  Am.  Deo.  762  ; 

Re  Cross,  3  Dill.  C.  C.  320  ;  s.c.  20 
Fed.  Rep.  824. 

The  federal  homestead  act  of  May 
20,  1862,  granting  homesteads 
to  settlers  on  public  lands,  does 
not  forbid  voluntary  alienation 
of  the  land  by  the  grantee  who 
has  acquired  the  same  as  a 
homestead  ;  and  such  alienation 
may  be  by  an  absolute  convey- 
ance or  mortgage. 

Kirkaldie   v.  Larrabee,   31    Cal. 


455  ;  s.c.  89  Am.  Deo.  205. 
The  levy  of  an  attachment  upon  an 

exempted  homestead  is  a  nullity, 

and  does  not  deprive  the  debtor 

of  the    right  to    sell  the  real 

estate. 
Mayers  v.  Paxton,  78  Tex.  196  ; 

s.c.  14  S.  W.  Rep.  568. 
=  See  :  Post,  §  1584. 
'  See :  Dawson  v.   Hayden,  67  111. 

52; 
Chamberlain  v.    Lyell,   3  Mich. 

448; 
Rector  v.  Rotton,  3  Neb.  171 ; 
Homestead  Assoc,  v.  Enslow,  7 

S.  C.  19  ; 
Kennedy  v.  Stacy,  57  Tenn.  333, 

224; 
Edmondson  v.  Blessing,  42  Tex. 

596; 
Morrill  v.  Hopkins,  36  Tex.  687; 
Ee  Cross,  3  Dill.  C.  C.  320  ;  s.c. 

30  Fed.  Rep.  824. 
'  Lies  V.  De  Diablar.  12  Cal.  327  ; 
Brown  v.  Coon,  36  111.  243 ;  s.c. 

85  Am.  Dec.  403. 
The  homestead  right  being  a  purely 

statutory  estate  can  be  lost  or 

destroyed,  as  well  as  created, 

only  in  the  modes  prescribed 

by  statute. 
Faivre    v.   Daley,   93    Cal.   664; 

s.c.  39Pac.  Rep.  256  ; 
Boyd  V.  Cudderbaok,  31  111.  169  ; 
Connor  v.   McMurray,  84  Mass. 

(2  AUen)  304 ; 
Beavan  v.  Speed,  74  N.  C.  548  ; 
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although  they  do  not  relinquish  such  right  in  the 
form  required  by  statute,  if  in  pursuance  of  such 
conveyance  they  abandon  possession  to  the  vendee.^ 
But  to  make  the  assignment  of  a  homestead  effectual  by 
estoppel,  the  estoppel  must  operate  as  to  both  the  hus- 
band and  wife.^  Where  a  homestead  is  transferred  with 
the  fee,  the  grantee  will  take  it  though  a  judgment 
against  the  grantor  exists  at  the  date  of  the  conveyance ;  ^ 
where  the  statute  provides  that  when  a  homestead  is  con- 
veyed by  the  owner  thereof,  such  alienation  shall  not 
subject  the  premises  to  the  lien  of  a  judgment  to  which 
they  would  not  have  been  subject  in  the  hands  of  the 
owner,*  the  surrender  of  possession  of  the  homestead 
pursuant  to  such  a  conveyance  not  being  an  abandon- 
ment thereof.^ 

Sec.  1573.  Same— Same— By  husband.— Where  the  hus- 
band alone  has  the  legal  title  to  the  homestead,  in  the 
absence  of  statutory  restrictions,  he  can  alienate  it  with- 
out the  concurrence  or  consent  of  his  wife.  Where  the 
statute  provides  that  the  homestead  shall  not  be  aliened 
without  the  wife's  joining  in  the  deed,  a  personal  dis- 
ability to  alien  the  homestead,  without  the  signature  of 
the  wife,  as  evidence  of  her  consent,  is  thereby  placed 
upon  a  husband  seized  of  a  homestead  in  fee.^  In  such 
a  case  the  husband  alone  has  the  legal  title  to  the  home- 
stead, and  his  absolute  power  of  alienation  is  restricted 
by  the  statute  only  so  far  as  is  necessary  for  the  protec- 
tion of  the  interest  of  the  wife  and  family  in  the  home- 

Abbott  V.   Cromartie,   72  N.  C.  =  Moore  v.  Flynn,  135  111.  74 :  s.c. 

548  ;  S.C.  21  Am.  Rep.  457.  25  N.  E.  Eep.  844 ; 

In  California,  section  1243  of  the  McDonald  v.  Crandall,  43  lU.  331; 

Code  of   Civil  Procedure   pro-  s.c.  93  Am.  Dec.  113. 

vides  that  a  homestead  can  be  See  :  Post,  §  1573. 

abandoned  only  by  a  declara-  ■•  Moore  v.  Flynn,  185  111.  74  ;  s.c. 

tion    of    abandonment,    or    a  25  N.  E.  Rep.  844. 

grant  thereof,  executed  by  the  ^  Moore  v.  Flynn,  135  111.  74  ;  s.c. 

husband  and  wife.  35  N.  E.  Eep.  844. 

Faivre  v.  Daley,  93  Cal.  664 ;  s.c.  «  Stewart  v.  Mackey,  16  Tex.  56 ; 

39  Pac.  Rep.  256.  s.c.  67  Am.  Deo.  609  ; 

1  Brown  v.   Coon,  36  HI.   343  ;  s.c.  Sampson  v.  Williamson,  6  Tex. 

85  Am.  Dec.  402.  103 ;  s.c.  55  Am.  Dec.  763 ; 

»  Law  V.  Butler,  44  Minn.  483 ;  s.c.  Godfrey  v.  Thornton,  46  "Wis.  685; 

47  N.  W.  Eep.  53 ;  9  L.  E.  A.  s.c.  1  N.  W.  Rep.  363. 

856. 
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stead  ;  consequently  a  sale  of  the  premises  by  the  hus- 
band alone  will  vest  the  estate  in  the  vendee,  subject  to 
the  use  and  occupation  of  the  premises  as  a  homestead/ 
until  another  homestead  is  acquired,  or  the  homestead 
character  of  the  premises  is  otherwise  lost.'^  Such  alien- 
ation of  the  premises  will  not  work  an  abandonment  of 
the  homestead  so  as  to  inure  to  the  benefit  of  third 
persons  ;  but  the  grantee  will  take  the  premises  free 
from  the  lien  of  a  prior  judgment,  to  which  the  premises 
would  not  have  been  subjected  in  the  hands  of  the 
grantor.^  On  the  same  principle  it  has  been  held  that  a 
husband  alone  may  convey  a  part  of  the  homestead  for  a 
right  of  way,  where  the  use  of  such  right  of  way  does 
not  interfere  with  the  enjoyment  of  the  homestead.* 
Where  the  premises  used  as  a  homestead  by  a  married 
man  consist  of  a  leased  lot,  he  being  the  owner  of  the 
building  in  which  he  resides  with  his  family,  he  may  as- 
sign the  lease,  and  sell  the  house,  and  give  a  bill  of  sale 
therefor,  without  his  wife  joining  in  the  transaction.''  A 
husband  may  also  sell  or  encumber  his  community  home- 
stead for  the  payment  of  community  debts.^  Where  a 
husband  has  power  to  convey  the  premises  without  the 
joinder  of  the  wife,  a  deed  directly  from  husband  to  the 
wife  is  valid  ;  ^  but  such  a  deed  will  be  ineffectual  to  pass 
any  estate  where  the  statute  provides  that  no  conveyance 

'  Gee  V.  Moore,  14  Cal.  476  ;  the  conveyance  must  be  by  the 

Hallv.  TuUerton,  69  111.  448  ;  husband  and  wife  jointly. 

Fishbach  v.  Lane,  36  111.  437  ;  Conboy  v.  Kansas  City  &  S.  W. 

Brown  i;.  Coon,  36  111.  243  ;  s.c.  Ey.  Co.,  42  Kan.  658;  s.o.  32 

85  Am.  Dec.  402  ;  Pac.  Rep.  719. 

Jordan  v.  Godman,  19  Tex.  273  ;  '  Platto  v.  Cady,  13  Wis.  461  ;  s.c. 

Stewart  v.  Mackey,  16  Tex.  56  ;  78  Am.  Dec.  752. 

s.c.  67  Am.  Dec.  609.  « Watts  v.  Miller,  76  Tex.  13 ;  s.c. 

s  Gee  V.  Moore,  14  Cal.  476  ;  13  S.  W.  Rep.  16. 

Stewart  v.  Mackey,  16  Tex.  561  ;  ^  Furrow  v.  Athey,   21   Neb.   671 ; 

s.c.  67  Am.  Deo.  609.  s.c.  33  N.  W.  Rep.  308  ;  59  Am. 

»  Moore  v.  Flynn,   135  111.  74  ;  s.c.  Rep.  867. 

35  N.  E.  Rep.  844  ;  In  Nebraska,  where  the  joint  exe- 

Vasey  v.   Board  of  Trustees,  59  cution  of  a  deed  or  mortgage 

111.  188  ;  alienating  or  encumbering  the 

McDonald  ?;.  Crandall,  43  111.  331;  homestead  is  required  by  stat- 

s.c.  93  Am.  Dec.  113;  ute  (Neb.  Cons.  Stat.  1893,  p. 

Fishbach  v.  Lane,  36  111.  437.  509,  §  1964)  in  a  deed  from  a 

See  :  Ante,  §  1573.  husband  to  the  wife,  the  wife 

4  Chicago,  T.  &  M.  C.  R.  Co.  v.  Tit-  need  not  join. 

terington,  84  Tex.  218  ;  s.c.  19  Furrow  v.  Athgy,  31  Neb.   673  ; 

S.  W  Rep.  473.  s.c.  33  N.  W.  Rep.  208. 
In  Kansas,  however,  it  is  held  that 
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of  the  homestead  estate  shall  be  valid  unless  the   same  is 
in  writing  subscribed  by  the  householder  and  his  wife.-^ 

Sec.  1574.  Same— Same— Same— Where  homestead  aban- 
doned.—It  has  been  said  that  the  husband  alone  may 
convey  a  former  homestead  after  it  has  been  abandoned 
by  the  head  of  the  family,  in  those  cases  in  which  the  fee 
is  in  him  ;  ^  and  the  wife  cannot  maintain  suit  for  the 
recovery  thereof.  The  court  place  this  ruling  on  .the 
ground  that  "  the  statute  confers  upon  the  wife  no  right 
to  the  homestead  independent  of  the  husband  which  she 
can  enforce  against  his  consent.  It  affords  protection  to 
him,  and  only  through  him  to  the  wife  and  children. 
It  does  not  purport  to  interfere  with  the  natural  depend- 
ence of  the  latter  upon  the  former.  She  is  bound  by 
her  marital  obligations  to  live  with  him,  and  when  he 
changes  his  place  of  residence  she  must  accompanj'-  him. 
There  is  no  obligation  resting  upon  him  to  permanently 
occupy  the  same  place  ;  indeed,  the  highest  interest  of 
himself  and  family,  their  health  and  maintenance, 
and  the  proper  education  of  his  children,  may  require 
a  relinquishment  of  the  homestead.  As  by  his  act 
the  premises  were  orginally  impressed  with  the  char- 
acter of  a  homestead,  so  by  his  act  they  may  be  aban- 
doned as  such.  The  wife,  from  the  nature  of  her  de- 
pendent relation  to  her  husband — a  relation  not  only 
essential  to  the  peace  and  happiness  of  the  family  itself, 
but  to  the  well-being  of  society — must  abide  the  con- 
sequences of  such  abandonment.  So  long  as  the  prem- 
ises retain  the  character  of  homestead,  the  conveyance 
of  the  husband,  without  the  signature  and  acknowledg- 
ment of  the  wife,  is  invalid,  so  as  to  entitle  the  grantee 
to  their  possession,  but  no  longer.  It  is  around  the 
actual,  not  the  former,  homestead  of  the  family  that  the 
law  throws  its  protection.  If  the  premises  were  in  fact 
abandoned,  with  no  intention  on  the  part  of  the  head  of 
the  family  to  reoccupy  them  as  a  homestead,  at  the  date 

'  Kitterlinw.  Milwaukee  Mechanics'  '  Guiod  v.  Guiod,  14  Cal.  506  ;  s.c. 

Mutual  Insurance  Co.,  134  111.  76  Am.  Dec.  440  ; 

647  ;  s.c.  24  N.  E.  Rep.  609  ;  10  Poole  v.  Gerrard,  6  Cal.  71 ;  s.c. 

L.  R.  A.  330.  65  Am.  Dec.  481. 


Chap.  XXIV.  §  1575.]    CONVEYANCE— WIPE  INSANE.         1471 

of  the  conveyance,  the  entire  estate  passed  to  the  grantee 
absolutely."^ 

Sec.  1575.  Same— Same— Same— Where  wife  insane  or  liv- 
ing apart.- In  those  cases  where  the  statute  prohibits  the 
husband  from  disposing  of  the  homestead  without  the 
wife  joining  in  the  conveyance,  the  fact  that  the  wife  is 
living  apart  from  her  husband,  or  is  insane,  will  not 
relieve  the  husband  from  the  disability  which  the  statute 
imposes,  and  will  not  render  his  sole  conveyance  of  the 
premises  valid.^  An  insane  wife  joining  with  her  hus- 
band in  the  execution  of  an  instrument  of  conveyance 
does  not  render  it  valid. ^  The  separation  of  a  wife  from 
her  husband  is  not  an  abandonment  of,  and  not  a  sur- 
render of,  any  of  her  rights  in  the  homestead.  Particu- 
larly is  this  true  where  the  wife  is  driven  from  her  home 
by  the  misconduct  of  her  husband.  In  such  a  case  she 
carries  with  her  all  her  marital  rights,  including  the 
right  to  support,  to  dower,  and  to  control  the  disposition 
of  the  homestead,*  the  statute  requiring  the  signature 

'  Guiod  V.  Guiod,  14  Cal.  506  ;  s.c.  court  held  that  upon  the  aban- 
76  Am.  Dec.  440.  donment  of  the  homestead  by 
'  Lies  V.  Be  Diablar,  12  Cal.  327  ;  A  the  lien  of  the  judgment  of 
Alexander!).  Vennum,  61  Iowa  B  attached,  the  deed  to  C  being 
160  ;  s.c.  16  N.  W.  Rep.  80  ;  void,  and  that  the  sheriff's  deed 
Ott  V.  Sprague,  27  Kan.  620  ;  on  sale  upon    execution   con- 
Chambers  V.  Cox,  23  Kan.  393  ;  veyed  a  good  title. 
Sherrid  v.  Southwick,  43  Mich.  Nebraska  doctrine— Whitlock  v.  Gos- 
515  ;  s.c.  5  N.  W.  Rep.  1027.  son.— The    Supreme    Court    of 
5  Iowa  doctrine — Alexander  v.  Vennnm.  Nebraska  say  in  Whitlock  v. 
— Thus  where  A  in  possession  Gosson,   35    Neb.   883  :  s.c.   53 
was  in  possession  of  land  which  N.  W.  Rep.  980,  that  under  the 
he  claimed  as  his  homestead  Nebraska    statute  (Neb.  Cons, 
and    B  obtained    a  judgment  Stat.  1893,  §  1694)  a  mortgage 
against  him  before  a  justice  of  of  a  homestead  is  of  no  validity 
the  peace,  which  judgment  was  unless  signed  by  both  husband 
duly  recorded  in  the  office  of  and  wife,  and  that  it  makes  no 
the  clerk  of  the  Circuit  Court  difference  that  the  wife  is  in- 
as    required    by  statute  ;    the  sane  or  absent, 
wife  of  A  became  insane,  and  Alexander  v.  Vennum,  61  Iowa 
while  in  that  condition  united  160;    s.c.    16     N.     W.     Rep. 
with  her  husband  in  a  convey-  80.                                   ,     ,,.  , 
ance  of  the  land  to  C,  who  had    ^  Sherrid  v.   Southwick,   43  Mich, 
a  full  knowledge  of  the  exist-  515  ;  s.c.  5  N.  W.  Rep.  1027  ; 
ance  of  the  judgment,  the  wife  Barker  v.   Dayton,  28  Wis.  367, 
of  A  died,  and  he  having  aban-  388. 

doned  his  homestead  execution  In  Sherrid  v.  Southwick,  supra, 

was  issued  upon  the  judgment  the     court     say    that      "  this 

of  B,  a  levy  made  upon  the  power  of  control  is  conferred 

land,  and  the  land  sold.     The  upon  her  as  a  means  of  conser- 
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of  the  wife  to  an  instrument  of  conveyance  of  the  honie- 
stead.  Such  signature  is  required  even  though  the  wife 
is  living  separate  from  him  at  the  time  ;  and  the  sig- 
nature of  a  woman  passing  as  his  wife  when  she  is 
not,  is  void.-' 

Sec.  1576.  Same  — Same— Same  — After  wife's  death.— 
Where  the  fee  is  in  the  husband,  after  the  death  of  the 
wife,  he  may  sell  the  homestead,^  the  children  having 
no  interest  in  the  premises,  and  the  statute  placing  no 
restrictions  upon  the  father's  right  to  sell.^  But  where 
the  wife  was  a  homestead  claimant  in  community  prop- 
erty, and  dies  leaving  minor  children,  they  take  her 
community  interest  by  inheritance,  and  that  half  of  the 
homestead  passes  beyond  the  husband's  power  of  aliena- 
tion ;  *  but  the  surviving  husband  will  have  the  right 
to  occupy  the  premises  as  a  homestead  during  his 
life." 

Sec.  1377.  Same— Same— By  wife.— Where  the  fee  to  the 
homestead  estate  is  in  the  wife,  she  cannot  sell  or  other- 
wise dispose  of  it  during  coverture  ;  ^  and  where  the  fee 

vation  and  protection ;  but  if  Atkinson  v.  Atkinson,  40  N.  H. 

the  husband  could  acquire  in-  349,  353  ;  s.c.  77  Am.  Dec.  713; 

dependent  authority  to  dispose  Sellon  v.  Reed,  5  Biss.  C.  C.  135, 

of    the    homestead    with    the  136  ;  s.c.  Fed.  Cas.  No.  13646. 

wife's  consent  by  driving  her  '  Sherrid  v.   Southwick,  43  Mich, 

with  blows  from  his  house,  or  515  ;  s.c.  5  N.  W.  Rep.  1037. 

by  such  other  conduct  towards  ^  Dawson  v.  Holt.  44  Tex.  178  ; 

lier   as  should  altogether    de-  Johnson  v.  Taylor,  43  Tex.  133  ; 

stroy  the  comfort  of  home,  her  Brewer  v.  Wall,  33  Tex.  589  ;  s.c. 

constitutional  right  to  withhold  76  Am.  Dec.  76  ; 

her    consent    from  a    sale  or  Tadlock  v.  Eccles,  30  Tex.  783  ; 

mortgage  would  be  of  no  value  s.c.  73  Am.  Dec.  313. 

whatever.     Indeed,  as  a  means  '  Johnson  v.  Taylor,  43  Tex.  133  ; 

of  restraint  upon  a  vicious  and  Brewer  v.  Wall,  33  Tex.  585,  589; 

unmerciful  man,  it  might  be  s.c.  76  Am.  Dec.  76 ; 

worse  than  useless,  for  it  would  Tadlock  v.  Eocles,  30  Tex.  783 ; 

benefit  him,  if  he  desired  to  sell  s.c.  73  Am.  Deo.  313. 

or  encumber  his  homestead,  to  '  Clark  v.  Nolan,  38  Tex.  416,  430  ; 

first  break  up  his  home.    Van-  McGee  v.  Rice,  37  Tex.  483,  500  ; 

zant  V.   Vanzant,   33  111.   536,  Tadlock  v.  Eccles,  30  Tex.  783  ; 

543.     But  what  the  law  intends  s.c.  73  Am.  Dec.  313. 

is  that  she  shall  have  in  her  '  Clark  v.  Nolan,  38  Tex.  416,  420 ; 

own  hands,  exempt  from  her  Tadlock  v.  Eccles,  20  Tex.   782  ; 

husband's  control,  an  impor-  s.c.  73  Am.  Dec.  313. 

tant  means  of  protection  to  the  «  The  wife  cannot  sell  the  homestead  to 

home,  as  well  as  to  the  home-  the  husband,  for  while  it  is  his 

stead."  it  is  hers  also. 

Citing  :  Header  v.  Place,   43  N.  Welch  v.  Rice,  31  Tex.  688  ;  s.c. 

H.  307  ;  98  Am.  Dec.  556. 
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is  in  the  htisband  the  wife's  rights  in  the  homestead  are 
not  in  the  nature  of  separate  property,  and  cannot  be 
conveyed,  encumbered,  or  in  any  manner  affected  by  her 
contract,  except  by  joining  with  her  husband  in  an  in- 
strument of  conveyance  as  provided  by  statute,  even  in 
those  states  where  a  wife  is  permitted  to  deal  with 
her  separate  property  as  a /erne  soZe.-'  And  it  has  been 
held  that  the  verbal  contract  of  a  married  woman  to 
convey  her  homestead,  made  by  herself  and  husband, 
in  consideration  of  their  support  during  their  lifetime, 
is  not  binding  upon  her,  although  the  contract  is  part 
performed,  and  the  husband  gives  a  deed  in  accordance 
therewith,  but  which  is  not  executed  by  her.^ 

Sec.  15T8.  Same— Same— By  husband,  and  wife  jointly.— 
In  the  majority  if  not  all  the  states,  a  restriction  is 
placed  upon  the  alienation  of  the  liomestead  by  requir- 
ing that  no  alienation  or  incumbrance  of  the  honlestead, 
except  for  taxes,  purchase-money,  and  improvements, 
shall  be  made  unless  by  the  joint  consent  ^  of  the  hus- 
band and  wife  ;  *  and  in  some  of  the  states  her  separate 

'  Eing  V.  Burt,  17  Mich.   465  ;  s.c.  Larson  v.  Reynolds,  13  Iowa  579  ; 

97  Am.  Dec.  200.  s.c.  81  Am.  Dec.  444  ; 

-  Ring  V.  Burt,  17  Mich.  465  ;  s.c.  Yosti'.  Devault.  9  Iowa  60  ; 

97  Am.  Deo.  200.  Hofiman  v.  Hill,  47  Kan.   611 ; 

3  This  consent  may  be  expressed  by  s.c.  28  Pac.  Rep.  623  ; 

their  separate  deeds  (Corbin  v.  Conbov  v.  Kansas  City  &  S.  W. 

Minchir.,  81  Iowa  682;  s.c.  47  R.   Co.,  43  Kan.   658;  s.c.   23 

N.  W.  Eep.  879),  and  need  not  Pac.  Rep.  719 ; 

necessarily    be    expressed    in  Richards  v.   Chace,  68  Mass.  (3 

writing.     Dudley  v.  Shaw,  44  Gray)  383  ; 

Kan.   683  ;    s.c.   24  Pac.   Rep.  Dye  v.  Mann,  10  Mich.  291 ; 

1114  Latv  V.  Butler,  44  Minn.  482  ;  s.c. 

See  :  Post,  §  1582.  47  N.  W.  Eep.  53  ;  9  L.  R.  A. 

"  Faivre  v.  Daley,  93  Cal.  664  ;  s.c.  856  ; 

29  Pac.  Rep.  256  ;  Lawver  v.  Shngerhand,  11  Minn. 

Lies  V.  De  Diablar,  12  Cal.  327  ;  447  ; 

Dunn  V.  Tozer,  10  Cal.  167 ;  Phillips  v.  Bishop,  31  Neb.  853  ; 

Eevalk  v.  Kraemer,  8  Cal.   66  ;  s.c.  48  N.  W.  Rep.  1106  ; 

s  c   68  Am.  Dec.  304  ;  Myers  v.  Evans,  81  Tex.  317  ;  s.c. 

Dorsey  v.  McFarland,  7  Cal.  343  ;  16  S.  W.  Rep.  1060  ; 

Poole  V.  Gerrard,  6  Cal.  71  ;  s.c.  Welch  v.  Rice,  31  Tex.  688  ;  s.c. 

65  Am.  Dec.  481 ;  98  Am.  Dec.  556  ; 

Marshall  v.  Barr,  35  111.  106  ;  Brewer  v.  Wall,  33  Tex.  585 ;  s.c. 

Best  V.  Allen,  30  111.  30  ;  s.c.  81  76  Am.  Dec.  76  ; 

Am  Dec   338  •  Sampson  v.  Williamson,  6  Tex. 

Vanzant  w.'Vanzant,  33  111.  336 ;  102  ;  s.c.  55  Am.  Dec.  763  ; 

Morris  v  Sargent,  18  Iowa  19  ;  Hait  v.  Houle,  19  Wis.  473  ; 

Burnap  v.  Cook,  16  Iowa  149  ;  s.c.  WilHaras  v.  Starr,  5  Wis.  534. 

85  Am  Dec.  507  ;  ^^  California  the  homestead  can  be 
93 
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acknowledgment  is  necessary.^    It   has  been  said   that 
where  the  wife's  signature  is  required  to  the  instrument 


conveyed  away  only  by  joint 
deed  of  husband  and  wife,  sep- 
arate deeds  by  both  spouses 
conveying  such  homestead  be- 
ing void. 
Poole  V.  Gerrard,  6  Cal.  71  ;  s.o. 

65  Am.  Dec.  481. 
Same  —  Quit-claim  deed. —  Section 
1243  of  the  Code  of  Civil  Pro- 
cedure provides  that  a  home- 
stead can  be  abandoned  only 
by  a  declaration  of  abandon- 
ment or  a  grant  thereof,  exe- 
cuted by  the  husband  and  wife. 
Applying  this  statute,  it  is  held 
that  a  quit-claim  deed  by  a  hus- 
band and  wife  is  suificient  to 
pass  the  title  to  their  liome- 
stead. 
Faivre  v.  Daley,  93  Cal.  664 ;  s.o. 

29  Pac.  Rep.  256. 
In  Iowa,under  the  revision  of  1860, 
tlie  husband  and  wife  must  con- 
cur in  the  deed  or  mortgage  of 
a  homestead  in  order  that  it 
may  have  any  validity. 
Burnap  v.   CooIj,  16  Iowa  149  ; 

s.c.  85  Am.  Dec.  507. 
In  Kansas  the  joint  conveyance  of 
husband  and  wife  is  necessary 
to  alienate  or  encumber  the 
homestead  ;  and  it  is  held  that 
a  contract  for  the  right  of  way 
for  a  railroad  across  the  home- 
stead is  void  unless  signed  by 
both  husband  and  wife. 
Land  Co.  v.  Gas  Co. ,  43  Kan.  518  ; 

s.o.  23  Pac.  Rep.  630  ; 
Conboy  v.  Kansas  City  &  S.  W. 
R.  Co.,  42  Kan.  658;  s.c.  22 
Pac.  Rep,  719. 
A  contrary  doctrine,  however,  is 
lield  in  Texas,  where  it  is  said  in 
the  case  of  Chicago,  T.  &  M.  C. 
Ry.  Co.  V.  Titterington,  84  Tex. 
218  ;  s.c.  19  S.  W.  Rep.  473, 
that  a  husband  alone  may  con- 
vey part  of  the  homestead  for 
a  right  of  way,  where  the  use 
of  such  right  of  way  does  not 
interfere  with  the  enjoyment  of 
homestead.  See  :  Ante,  §  1573. 
In  Minnesota  a  husband  cannot 
alienate  the  homestead  unless 


the  wife  joins  in  the  deed  ;  and 
it  was  held  that  she  could  not 
be  estopped  by  acts  which  did 
not  amount  to  a  fraud  upon  the 
grantee  of  her  husband. 

Law  V.  Butler,  44  Minn.  482  ;  s.c. 
47  N.W.  Rep.  53  ;  9  L.R.  A.  856. 

In  Nebraska  the  homestead  of  a 
married  person  cannot  be  con- 
veyed or  encumbered  unless  tho 
instrument  by  which  it  is  con- 
veyed or  encumbered  is  exe- 
cuted and  acknowledged  by 
both  husband  and  wife. 

Neb.  Cons.  Stat.  1893,  p.  509,  § 
1964. 

See  :  Whitlock  v.  Gosson,  35  Neb. 
833  ;  s.c.  53  N.  W.  Rep.  980  ; 

Phillips  V.  Bisliop,  31  Neb.  853  ; 
s.c.  48  N.  W.  Rep.  1106; 

Cobbey  v.  Knapp,  23  Neb.  598  ; 
s.c.  37  N.  W.  Rep.  485  ; 

Swift  V.  Dewey,  20  Neb.  107, 109  ; 
s.c.  29  N.  W.  Rep.  254. 

Same — A  mortgage  of  a  homestead,  to 
be  valid,  must  be  signed  by  both 
husband  and  wife  ;  it  makes  no 
difference  that  tlie  wife  is  in- 
sane or  absent  (Whitlock  v. 
Gosson,  35  Neb.  833  ;  s.c.  53  N. 
W.  Rep.  980  ;  Ante,  §  1575). 
She  cannot  be  deprived  of  her 
homestead  by  tiie  husband's 
mortgage  ;  and  her  signature 
witliout  consideration,  or  under 
a  mistake  of  fact,  is  not  good. 

Phillips  V.  Bishop,  31  Neb.  853  ; 
s.c.  48  N.  W.  Rep.  106  ; 

Swift  V.  Dewey,  20  Neb.  109  ;  s.c. 
39  N.  W.  Rep.  354. 

Same — A  contract  for  the  sale  of  the 
homestead  will  not  be  specifically 
enforced  in  Nebraska  unless 
signed  by  both  husband  and 
wife. 

Clark  V.  Koenig,  36  Neb.  ;  s.c. 
54  N.  W,  Rep.  842. 

In  Texas  the  husband  is  only  per- 
mitted to  alien  the  homestead 
witli  the  consent  of  his  wife,  in 
the  mode  pointed  out  by  the 
statute. 

Brewer  v.  Wall,  33  Tex.  585  ;  s.c. 
76  Am.  Dec.  76; 


'  Poole  V.  Gerrard,  6  Cal.  71 ;  s.c. 
65  Am.  Dec.  481 : 
Phillips  V.  Bishop,  31  Neb.  853  ; 


s.c.  48  N.  W.  Rep.  1106 ; 
Cross  V.  Everts,  38  Tex.  533. 
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of  conveyance  of  the  homestead  it  is  for  the  purpose  of 
showing  her  consent  thereto.^  Where  the  joint  execu- 
tion of  instruments  of  conveyance  or  incumbrance  of  the 
homestead  right  are  required  by  statute,  such  joinder  is 
essential  to  divest  the  premises  of  that  right.^  If  the 
husband  attempts  to  sell  or  encumber  the  homestead 
premises  without  his  wife's  consent,  as  provided  by 
statute,  the  sale  or  incumbrance  is  void  and  the  pur- 
chaser or  incumbrancer  acquires  no  title  or  interest  in 
the  homestead  estate.^  To  render  the  conveyance  valid 
the  wife  must  join  in  the  granting  part  as  well  as  in  the 
testimonium  claxise  of  the  instrument.  The  mode  in 
which  the  husband  attempts  to  alienate  or  encumber  the 
homestead  property  by  his  individual  act  is  immaterial, 
so  far  as  affecting  its  validity  is  concerned.  Thus  a 
lease  of  the  homestead  by  the  husband  alone,  which  is 
such  as  may  interfere  with  the  occupancy  and  use  there- 
of by  the  wife  and  family,  will  be  void  without  she  joins 


Sampson  v.  Williamson,  6  Tex. 
103  ;  s.o.  55  Am.  Deo.  762. 

The  agreement  to  give  up  the  home- 
stead made  by  the  husband,  in 
which  the  wife  does  not  join, 
is  void. 

Myers  v.  Evans,  81  Tex.  317  ;  s.c. 
16  S.  W.  Rep.  1060. 
'  Stewart  r.  Mackey.   16  Tex.  56  ; 
S.C.  67  Am.  Dec.  609; 

Godfrey  v.  Thornton,  46  Wis. 
685; 

2  Greenwood  v.   Maddox,  27  Ark. 

648; 
Dunn  V.  Tozer,  10  Cal.  167  ; 
Marshall  v.  Barr,  35  111.  106  ; 
Best  V.  Allen,  30  III.  30  ; 
Patterson  v.  Kreig,  29  III.  514  ; 
Vanzant  v.  Vanzant,  23  111.  536  : 
Panton  v.  Manley,  4  111.  App.  310; 
Clay  V.  Richardson,  59  Iowa  483  ; 

s.c.  13  N.  W.  Rep.  644 ; 
Barnett  v.  Mendenhall,  42  Iowa 

266; 
Clark  V.  Shannon,  1  Nev.  568  ; 
Hannon  v.  Sommer,  3  McC.  C.  C 

326  ;  s.c.  10  Fed.  Rep.  601. 

3  Balkum  v.  Wood,  58  Ala.  642; 

Miller  v.  Marx.  55  Ala.  323  ; 
Richards  v.  Greene,  73  Cal.  54  ; 
Barber  v.  Babel.  36  Cal.  11,  31 ; 
Sear3  v.  Dixon,  33  Cal.  326  ; 
Revalk  v.   Kraemer,  8  Cal.   66  ; 


s.c.  68  Am.  Dec.  304; 
Higley  v.  Millard,  45  Iowa  586  ; 
Burnap  v.  Cook,  16  Iowa  149  ;  s.c. 

85  Am.  Dec.  507  ; 
Larson  v.  Reynolds,  13  Iowa  579  ; 

s.c.  81  Am.  Dec.  444  ; 
Alley  V.  Bay,  9  Iowa  509; 
Ayres  v.  Probasco,  14  Kan.  175, 

190; 
Morris  v.  Ward,  5  Kan.  239  ; 
Tong  V.  Eifort,  80  Ky.  153  ; 
Richards  v.   Chace,  68  Mass.   (3 

Gray)  383 ; 
Amphlett  v.  Hibbard,  39  Mich. 

398; 
Dye  V.  Mann,  10  Mich.  391  ; 
Beecher  v.  Baldy,  7  Mich.  488  ; 
Barton  v.  Drake,  31  Minn.  899  ; 
Wilder  v.  Haughev,  31  Minn.  101; 
Clark  V.  Shannon,  1  Nev.  568  ; 
Kennedys.  Stacy,  IBaxt.  (Tenn.) 

230; 
Rogers  v.  Renshaw,  37  Tex.  635  ; 
Welch  V.  Rice,  31  Tex.  688  ;  s.c. 

98  Am.  Dec.  556  : 
Abell  V,  Lothrop,  47  Vt.  375,  dis- 
tinguishing Howe  V.    Adams, 

38  Vt.  541  ; 
Hait  V.  Houle,  19  Wis.  472  ; 
Phelps  V.  Rooney,  9  Wis.  70  ;  s.g 

76  Am.  Dec.  244  ; 
Williams  v.  Starr,  5  Wis.  534. 
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in  the  execution  ;  ^  and  a  contract  by  him  alone  for  the 
conveyance  of  the  homestead  is  invahd  in  some  states.^ 
But  where  the  house  occupied  as  a  homestead  is  on 
leased  property,  and  the  husband  owns  the  building  in 
which  he  resides  with  his  family,  he  has  power  to  assign 
the  lease,  and  sell  the  house,  and  give  a  bill  of  sale 
therefor,  without  his  wife  joining  in  the  transaction. 
Such  a  transaction  does  not  come  within  the  disability 
imposed  on  the  husband  by  the  homestead  laws.^  The 
effect  of  a  deed  of  conveyance  or  incumbrance  executed 
by  both  husband  and  wife,  as  required  by  statute,  is  to 
divest  the  property  of  its  character  as  a  homestead.'' 

Sec.  1579.  Same— Same— Eelinquishment  of  ]iom.estead. — 
We  have  already  seen  that,  strictly  speaking,  a  home- 
stead exemption  is  not  an  estate,  but  a  privilege  merely.^ 
In  some  states,  and  particularly  in  Illinois,  the  convey- 
ance of  the  fee  of  the  premises  occupied  as  a  home- 
stead, which  contains  no  relinquishment  of  the  home- 
stead right,  conveys  the  estate  in  the  property,  but  not 
the  right  of  possession,  which  latter  right  will  be  sus- 
pended until  a  determination  of  the  homestead  estate,  or 
the  premises  are  abandoned,  or  the  possession  surren- 
dered to  the  grantee.*'    But  a  grantee  in  possession  of 

1  Land  Co.  v.  Gas  Co.,  43  Kan.  518 ;  operation  of  such  a  deed. 

s.c.  23  Pac.  Rep.  630.    In  this  ^  Donner  v.  Redenbaugh,  61  Iowa 

case  the  husband  gave  a  lessee  269  ;  s.c.  16  N.  W.  Rep.  127  ; 

the  right  to  occupy  as  much  of  Anderson    ■;;.    Culvert,   55    Iowa 

the  homestead    as    he    might  233  ;  s.c.  7  N.  W.  Rep.  508  ; 

think    necessaiy    for    mining  Barnett  v.  Mendenhall,  42  Iowa 

purposes,  to  erect  thereon  der-  296  ; 

ricks    and    engine-houses,    to  Yost  v.  Devault,  9  Iowa  60  ; 

prospect  for  gas,   coal  oil,   or  Barton  v.  Drake,  21  Minn.  299. 

any  other  mineral  substance,  '  Platto  v.  Cady,  12  Wis.  461 ;  s.c. 

and  tlie  court  held  that  this  78  Am.  Dec.  752. 

was  such  a  lease  as  might  in-  *  Hawkins  v.  Pugh  (Ky.),  10  S.  W. 

terfere    with    the    occupancy  Rep.  277 ; 

and  use  of  the  homestead  by  DeHeymel  v.  Scottish-American 

the  wife  and  family.  Mortgage  Co.,  80 Tex.  493  ;  s.c. 

But  it  is  said  in  Kurz  v.  Brusch,  16  S.  W.  Rep.  311. 

13  Iowa  371  ;  s.c.  81  Am.  Dec.  ^  See  :  Ante,  §  1499. 

431,   that  the  occupation  of  a  "  Browning  v.  Harris,  99  111.  459  : 

building  as  a  homestead  after  Eldridge  v.  Pierce,  90  111.  474,480; 

the  execution  of  a  trust  deed  Finley  v.  McConnell,  60  111.  259, 

conveying  the  same,  in  which  263  ; 

the  wife  did  not  concur,  will  McDonald  v.  Crandall,  43111.231; 

not  change  the  status  of  the  s.c.  92  Am.  Dec.  112  ; 

parties  so  as  to  exempt  the  pro-  Pardee  v.   Lindley,   31   111.   174 ; 

perty  as  a  homestead  from  the  s.c.  83  Am.  Dec.  219  ; 
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homestead  property  will  hold  it  against  subsequent  pur- 
chasers, though  the  deed  to  the  former  does  not,  and  the 
deed  to  the  latter  does,  release  the  exemption.^  It  is  a 
general  rule,  applicable  alike  in  all  the  states  where 
homestead  laws  are  in  existence,  that  no  operative  con- 
veyance or  effectual  release  of  a  homestead  right  can  be 
made  except  in  the  manner  provided  by  the  statute, 
which  manner  must  be  pursued  with  reasonable  strictness.'^ 
Thus  the  homestead  law  of  Illinois  makes  a  release  of 
the  homestead  right  by  the  wife  necessary  to  the  validity 
of  all  conveyances  of  the  homestead  interest,  and  a  deed 
of  trust  or  mortgage  of  the  premises,  and  a  sale  there- 
under, is  invalid  without  such  release.^ 

Sec.  1580.  Same— Same— Record  of  instrument.— A  con- 
veyance or  incumbrance  of  the  homestead  right  by  the 
husband  and  wife  must  be  filed  and  recorded  the  same 
as  the  conveyance  or  incumbrance  of  any  other  prop- 
ert}^  or  interest  in  land  ;  but  where  the  conveyances  are 
required  to  be  indexed,  under  the  recording  acts  of  the 
state,  it  is  no  more  necessary  to  enter  the  names  of  both 
husband  and  wife  in  the  index  of  conveyance  of  the 
homestead,  in  order  to  impart  notice,  than  it  is  in  the 
conveyance  of  other  real  estate  wherein  both  join  ;  neither 
is  it  necessary  that  the  index  should  contain  a  full  descrip- 
tion of  the  premises.*  In  some  of  the  states  the  home- 
stead cannot  be  sold  under  a  mortgage  executed  upon 
it,  unless  such  mortgage  is  recorded  before  the  declara- 
tion of  homestead  is  filed  for  record.^ 

Sec.  1581.  Same— Same— Forced  alienation.— The  aliena- 
tion of  a  homestead,  to  bar  the  rights  of "  the  parties 
therein,  must  not  only  be  made  in  the  manner  heretofore 
pointed  out,  but  must  be  the  free  and  voluntary  act  of 

Black  V.   Curran,    81  U.   S.  (14  *  Hodgson  v.  Lovell,  25  Iowa  97 ; 

Wall.)  470  ;  bk.  20  L.  ed.  849.  s.c.  95  Am.  Deo.  775. 

'  McDonald  «.  Crandall,  43  111.  231;  ^  As  in  California  under    Cal.   Civ. 

s  c  92  Am  Dec  112.  Code,  §  1241,  subd.  4. 

'  Sharp  V.  Bailey,  14  Iowa 387  ;  s.c.  Estate  of  Lamb  95  Cal.  397  ;  s.c. 

81  Am  Dec  489  30  Pao.  Rep.  568  ; 

8  Best  V.  Allen,'  30  111.  30  ;  s.c.  81  Ontario  State  Baiik  v.  Gerry   91 

Am.  Dec.  338.  Cal.  94  ;  s.c.  37  Pac.  Rep.  581. 
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the  parties.  A  homestead  right  cannot  be  in  any  way 
affected  by  any  species  of  involuntary  disposition.^ 
Under  the  homestead  laws,  in  some  states,  a  saleunder  a 
decree  foreclosing  a  mortgage  is  said  to  come  within  the 
description  of  a  forced  alienation  ;  and  the  homestead  of 
a  husband  and  wife  cannot  be  so  sold,  even  where  they 
may  have  voluntarily  pledged  the  property  as  security 
for  the  debt,  and  by  implication  agreed  that  it  should 
be  subjected  to  a  decree  of  foreclosure  and  sale.  This 
is  on  the  ground  that  they  cannot  waive  the  immunity 
with  which  the  constitution  shields  the  property,  nor 
require  courts  to  enforce  agreements  the  object  of  which 
is  to  expose  property,  under  the  protection  of  the  consti- 
tution or  the  statute,  to  forced  sale.^ 

Sec.  1582.  Same— Same — Form,  and  sufacieney  of  instru- 
ment.—The  husband  is  permitted  to  alienate  the  home- 
stead only  in  such  manner  as  is  provided  by  statute  ;  ^ 
and  where  the  statute  requires  that  such  alienation  shall 
be  by  the  joint  action  of  the  husband  and  wife,  a  deed 
without  the  wife's  properly  joining  will  be  void  as  to  her,* 
although  binding  upon  the  husband  and  the  fee,  where 
that  can  be  conveyed  by  the  husband  alone  ;  ^  and  will  in 
nowise  affect  the  rights  of  the  family  in  the  homestead, 
unless  the  same  is  abandoned,  or  the  possession  sur- 
rendered to  the  grantee  ;  ^  unless  the  husband  should  get 
into  possession  by  right  of  marital  survivorship.^    In  the 

■Sampsouv.  Williamson,  6  Tex.102;  Amphlett  v.   Hibbard,   29  Mich 

s.c.  55  Am.  Dec.  763.  398  ; 

» Sampson  v.    Williamson,   6  Tex.  Dye  v.  Mann,  10  Mich.  391 ; 

103  ;  s.c.  55  Am.  Dec.  762.  Kennedy  v.  Stacey,57  Teun.  220 ; 

'  Sampson  v.  Williamson,   6  Tex.  Hodge  v.  HoUister,  2  Tenn.  Ch. 

103  ;  S.C.  55  Am.  Dec.  762.  606  ; 

<  See  :  Mooers  v.  Dixon,  35  111.  208,  Eogers  v.  Renshaw,  37  Tex.  625  ; 

336  ;  Halt  v.  Houle,  19  Wis.  472  ; 

Martin  v.  DweUy,   6  Wend.  (N.  Williams  v.  Starr,  5  Wis.  534,  550. 

Y.)  9  ;  B.C.  21  Am.  Dec.  245.  «  Vasev  v.  Trustees,  59  111.  188  ; 

»  Barber  v.  Babel.  36  Cal.  11  ;  Hewitt  v.  Templeton,  48  111.  367  : 

Sears  v.  Dixon,  33  Cal.  326  ;  McDonald  v.  Crandall,  43  111.  231, 

Larson  v.  Reynolds,  13  Iowa  579;  238  ;  s.c.  92  Am.  Dec.  112  ; 

s.c.  81  Am.  Dec.  444  ;  Brown  v.  Coon,  36  111.  243 ;  s.c. 

Alley  V.  Bay,  9  Iowa  509  ;  85  Am.  Dec.  403  ; 

Ayres  v.  Probasco,  14  Kan.  190  ;  Jordan  v.  Godman,  19  Tex.  273  ; 

Morris  v.  Ward,  5  Kan.  239  ;  Stewart  v.  Mackey,  16  Tex.  56. 

Doyle    V.    Coburn,    88  Mass.   (6  '  Gee  v.  Moore,  14  Cal.  472  ; 

Allen)  71,  72  ;  Eevalk  v.  Kraemer,  8  Cal.  66, 76  ; 

Richards  v.   Chace,   68  Mass.  (2  s.c.  68  Am.  Dec.  304  • 

Gray)  383,  385  ;  Benedict  v.  Webb,  57  Ga.  348  ; 
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conveyance  and  release  of  homestead  rights,  the  form 
prescribed  by  the  statute  must  be  strictly  pursued 
in  order  to  be  effectual.  In  some  of  the  states  a  release/ 
or  waiver  of  the  homestead  right,  must  appear  in  express 
words  in  the  body  of  the  conveyance,^  and  also  in  the; 
acknowledgment  thereto.^  A  conveyance  merely  show- 
ing the  relinquishment  of  dower  has  been  said  not  to  be 
sufficient.*  In  other  cases  it  is  held  that  in  the  absence 
of  express  statutory  directions  the  joinder  of  the  husband 
and  wife  in  a  conveyance  of  the  homestead,  executed  in 
the  ordinary  form,  expressing  no  waiver  of  the  home- 
stead, but  purporting  to  convey  the  whole  estate,  will 
be  sufficient  to  carry  the  homestead  interest.^  It  may 
be  said  to  be  a  general  rule,  applicable  under  all 
the  statutes,  that  to  render  the  conveyance  of 
homestead  property  effectual  it  must  be  sufficient 
to  operate  as  a  conveyance  of  the  homestead  itself 
under  the  local  homestead  right  ;  for  unless  the 
homestead  estate  passes  or  is  relinquished  the  deed  is 
ineffectual  for  any  purpose  so  far  as  the  homestead  right 
is  concerned.®  No  act  of  the  wife  will  be  sufficient  to 
make  her  husband's  assignment  of  a  homestead  effectual, 
unless  amounting  to  an  estoppel,  or  affixing  her  signature 

Heard  v.  Downer,  47  Ga.  629  ;  Panton  v.  Manley,  4  111,  App.  210; 

Larson  v.  Reynolds,  13  Iowa  579  ;  Ayers  v.  Hawks,  1  111.  App.  600. 

s.c.  81  Am.  Dec.  444.  *  Clubb  v.  Wise,  64  111.  157. 

1  See :  Ante,§  1579,  See  :  Long  v.  Mostyn.  65  Ala.  543; 
'  Redfern  v.  Redfern,  38  111.  500  ;  Wilson     v.     Christopherson,     53 

Thomfxjn  v.  Boydeu,  31  111.  200  ;  Iowa  481 ; 

Vanzant  v.  Vanzant,  23  111.  536 ;  Herbert  v.  Kenlon.  etc.,  Assn.,  11 

Connor  v.  McMurray,  84  Mass.  (2  Bush  (Ky.)  296  ; 

Allen)  205  ;  Ante,  §  1579. 

Hodge  V.  Hollister,  2  Tenn.  Ch.  <"  Forsyth  v.  Freer,  62  Ala.  443 ; 

606.  Miller  v.  Marx,  55  Ala.  322  ; 

See  :  Babcook  v.  Hoey,  11  Iowa  Drake  v.  Rout,  2  Colo.  Ti-.  685  ; 

375;  Christopher  v.  Williams,  59  Ga. 

Wing  V.  Hayden,  10  Bush  (Ky.)  779  ; 

280.  Wing  V.  Hayden,  10  Bush  (Ky.) 

2  School  Trustees  v.  Hovey,  94  lU.  276  ; 

394 ;  Lover    v.    Bessenger,     9    Baxt. 

Best  V.  Gholson,  89  lU.  465  ;  (Tenn.)  393, 

Warner  v.  Crosby,  89  111,  320  ;  « Kitterlinu,  Milwaukee  Mechanics' 

Clubb  V.  Wise,  64  111,  157  ;  Mut.  Ins.  Co.,  134  111.  047  ;  s.c. 

Thornton  v.  Boyden,  31  lU.  200 ;  25  N.  E.  Rep.  772  ;  10  L.  R.  A. 

Smith  V.  Miller,  31  111.  157  ;  220  ; 

Conner  v.  Nichols,  31  111.  148  ;  Law  v.  Butler,  44  Minn.  482  ;  s.c. 

Boyd  V.  Cudderbach,  31  III.  113 ;  47  N.  W.  Rep.  53 ;  9  L.  R.  A. 

Vanzant  v.  Vanzant,  23  111.  536  ;  856. 
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as  required  by  statute .  ^  Where  the  statute  requires  a  j  pint 
deed  by  husband  and  wife  to  convey  the  homestead  estate, 
separate  deeds  by  husband  and  wife  will  not  be  sufficient 
to  fill  the  requirements  of  joinder  ;^  but  where  the 
statute  requires  merely  the  "joint  consent"  of  the  hus- 
band and  wife,  such  consent  may  be  expressed  by  these 
separate  deeds,  ^  or  otherwise  manifested  ;  and  it  has  been 
said  that  such  consent  need  not  necessarily  be  in  writ- 
ing.* 

Sec.  1683.  Same— Same— Fraudulent  conveyance.  —The 
voluntary  conveyance  of  his  homestead  by  the  debtor  is 
not  considered  fraudulent  as  to  his  creditors,^  for  the 
reason  that,  being  exempt  from  the  claims  of  the  cred- 
itors, there  is  a  permanent  and  enduring  exemption,®  and 
the  property  is  no  more  beyond  their  reach  after  the  con- 
veyance than  it- was  before.^  But  on  the  death  of  the 
husband  leaving  neither  wife  nor  child  the  creditors  may 
subject  the  premises  to  their  claims.^  Consequently  if 
the  transaction  be  fraudulent,  it  is  fraud  without  injury, 
or  injury  without  fraud,  and  will  not  support  an  action, 
because  the  law  takes  no  cognizance  of  fraudulent 
practices  that  injure  no  one.^    The  general  rule  flowing 

'  A  deed  signed  by  a  husband  and  his  s.c.  24  Pac.  Bep.  1114. 

•wife  will  not  convey  the  home-  Fellows  v.  Lewis,  65  Ala.  343 ;  s.c. 

stead,    where   the    wife   does  39  Am.  Eep.  1 ; 

not  join  in  granting  part,  but  Legro  v.  Lord,  10  Me.  161  ; 

only    in   the   in   testimonium  Derby  v.  Weyrich,  8  Neb.  174  ; 

part,  where   slie   joins  to   re-  s.c.  30  Am.  Rep.  837  ; 

lease  dower.     In  legal  eflect  it  Ruohs  v.  Hooke,  3  Lea  (Tenn.) 

amounts  to  no  more    than  a  303  ;  s.c.  31  Am.  Rep.  643  ; 

deed  by  the  husband,  and  a  re-  Wood  v.  Chambers,  20  Tex.  247  ; 

linquishment  of  dower  by  the  s.c.  70  Am.  Dec.  382  ; 

wife  in  a  separate  instrument.  Hibben  v.  Soyer,   33   Wis.   S19, 

WOson    V.     Christopherson,    53  322 ; 

Iowa  483 ;  Pike  v.  Miles,  23  Wis.  164  ;  s.c. 

Edgell  V.  Hazens,  53  Iowa  226  ;  99  Am.  Dec.  148  ; 

Heaton  v.  Fryberger,  38    Iowa  Dreutzer  v.  Bell.  11  Wis.  118. 

185,  192  ;  6  Wood  v.  Chambers,  20  Tex.  247  ; 

Sharp  V.  Bailey,  14  Iowa  387  ;  s.c.  s.o.  70  Am.  Deo.  383. 

81  Am.  Dec.  489  ;  '  See  :  Pike  v.  Miles,  23  Wis.  164  ; 

Law  V.  Butler,  44  Minn.  482  ;  s.c.  s.o.  99  Am.  Dec.  148  ; 

47  N.  W.  Eep.  53 ;  9  L.  R.  A.  Dreutzer  v.  Bell,  11  Wis.  118. 

856.  s  Fellows  v.  Lewis,  65  Ala.  343  ;  s.c. 

5  Dickinson  v.  McLane,    57  N.  H.  39  Am.  Eep.  1. 

31.  *  Fellows  V.  Lewis,  65  Ala.  343  ;  s.c. 

s  Corbin  v.  Minchin,  81  Iowa  682  ;  39  Am.  Rep.  1. 

s.c.  47  N.  W.  Rep.  879.  See  :   MuUer  v.   Inderreiden,   79 

*  Dudley  v.   Shaw,    44  Kan.   683  ;  111.  382  ; 
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from  the  above  principle  is  that  where  there  is  a  convey- 
ance of  property  that  is  afterwards  set  aside  for  fraud,  at 
the  suit  of  the  grantor's  creditors,  this  does  not  prevent 
him  or  his  wife  from  afterwards  claiming  the  right  of 
homestead  exemption  in  the  premises.  The  fraudulent 
conveyance  does  not  place  the  creditors  in  any  better 
position  after  the  conveyance  is  set  aside  than  they  were 
before  it  was  made,  and  the  homestead  will  still  remain 
exempt.^ 


Vaughan  v.  Tliompson,  17  111.  78  ; 
Hugunin  v.  Dewey,  30  Iowa  368 ; 
Kuevan  v.  Speoker,  11  Bush(Ky.) 

1  ; 
Lishy  V.  Perry,  6  Biish(Ky.)  515  ; 
Morton  v.  Eagan,  5  Busli  (Ky.) 

334; 
Anthony  v.  "Wade,  1  Bush  (Ky.) 

110  ; 
Succession  of  Cottingham,  29  La. 

Ann.  669  ; 
Legro  V.  Lord,  10  Me.  161  ; 
Castle    V.   Palmer,   88    Mass.    (6 

Allen)  401 ; 
Smith  V.  Runisey,  33  Mich.  183  ; 
Edmonson  v.  Meacham,  50  Miss. 

84; 
Vogler  •y.Montgomery,54  Mo.577; 
Crummen  v.  Bennett,  68  N.  C. 

494  • 
Sears  V.  HanJcs,  14  Ohio  St.  298  ; 

s.c.  84  Am.  Dec.  378  ; 
Wood  V.  Chambers,  20  Tex.  247  ; 

s.c.  70  Am.  Dec.  383  ; 
Danforth  v.  Beattie,  43  Vt.  138  ; 
Foster  v.  McGregor,  11  Vt.  595  ; 
Murphy  v.  Crouch,  24  "Wis.  365  ; 
Pike  V.  Miles,  23  "Wis.  164;  s.c. 

99  Am.  Dec.  148  ; 
Dreutzer  v.  Bell,  11  "Wis.  114 ; 
McFarland  v.  Goodman,  6  Biss 

C.  C.  Ill ;  S.O.  11  Bankr.  Reg 

134  ;  Fed.  Cas.  No.  8789  ; 
Smith  V.  Kehr,  3  Dill.  C.  C.  50 

S.c.  Fed.  Cas.  No.  13071  ; 
Cox  V.  "Wilder,  2  Dill.  C.  C.  45 

s.c.  5  Am.  L.  J.  500 ;  7  Bankr. 

Keg.  341 ;  Fed.  Cas.  No.  3309. 
Compare :    Gotzler  v.  Saroni,  18 

111.  511  ; 
Currier  v.  Sutherland,  54  N.  H. 

475  ;  s.c.  30  Am.  Rep.  143  ; 
Henry's  Appeal,  29  Pa.  St.  319. 
'  Dearman  v.  Dearman,  4  Ala.  521 
MuUer  v.  Inderreiden,  79  111.  382 
Vaughan  v.  Thompson,  17  111.  78 
Kuevan  v.  Specker,  11  Bush  (Ky.) 

1; 


Lishy  V.  Perry,  6  Bush  (Ky.)  515  ; 
Succession  of  Cottenham,  29  La. 

Ann.  669 ; 
White  V.  Givens,  29  La.  Ann.  571  ; 
Legro  V.  Lord,  10  Me.  161  ; 
Castle    V.  Palmer,   88    Mass.    (6 

Allen)  401  ; 
Smith  V.  Rumsey,  33  Mich.  183; 
Edmonson  t;.  Meacham,  50  Miss. 

34; 
Pennington  i\  Seal,  49  Miss.  518  ; 
Smith  V.  Allen,  39  Miss.  469  ; 
Vogler  V.  Montgomery,   54  Mo. 

577; 
Rankin  v.  Shaw,  94  N.  C.  405  ; 
Sears  v.  Hanks,  14  Ohio  St.  298  ; 

s.c.  84  Am.  Dec.  378  ; 
Planters'  Bank  v.  Henderson,  4 

Humph.  (Tenn.)  75  ; 
Cox  V.  Shropshire,  35  Tex.  113  ; 
Wood  V.  Chambers,  20  Tex.  347 ; 

s.c.  70  Am.  Dec.  383; 
Danforth  v.  Beattie,  43  Vt.  138  ; 
Foster  v.  McGregor,  11  Vt.  595  ; 
MarshaU    v.  Sears,  79  Va.  49  ; 
Boynton  v.   McNeal,    31    Gratt. 

(Va.)  456  ; 
Shipe  V.  Renass,  28  Gratt.  (Va.) 

716; 
Murphy  v.  Crouch,  24  Wis.  365  ; 
Pikev.  Miles,  23  Wis.   164;  s.c. 

99  Am.  Deo.  148  ; 
Dreutzer  v.  Bell,  11  Wis.  114  ; 
Bond    V.     Seymour,     1    Chand. 

(Wis.)  40; 
McFarland  v.  Goodman,   6  Biss. 

C.'C.  Ill  ;  s.c.  11  Bankr.  Reg. 

134  ;  Fed.  Cas.  No.  8789  ; 
Smith  V.  Kehr,  2  Dill.  C.  C.  50 ; 

s.c.  Fed.  Cas.  No.  13071 ; 
Cox  V.  Wilder,  2  Dill.   C.  C.  45  ; 

s.c.  5  Am.  L.  J.  500  ;  7  Bankr. 

Reg.  341  ;  Fed.  Cas.  No.  3309  ; 
Bean  v.   Smith,   2  Mason  C.   C. 

253  ;  s.c.  Fed.  Cas.  No.  1174  ; 
Kentucky   doctrine — Hill  v.  Lancas- 
ter.— There    are    a    few   cases 

which  hold  the  contrary  doc- 
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Sec.  1584.  Same— Same— Restraint  upon  alienation.— We 
have  already  seen  that  in  most,  if  not  all,  of  the  states  a 
restiaint  is  laid  upon  the  alienation  of  the  homestead  by 
the  husband  by  providing  that  it  shall  be  conveyed  or 
encumbered  only  with  the  consent  of  the  wife  ;  some  of 
the  statutes  requiring  that  the  instrument  shall  be 
separately  acknowledged,  and  others  that  it  shall  be 
separately  signed  and  acknowledged  by  her.  ^  This  policy 
of  the  statutes,  restraining  the  alienation  of  the  home- 
stead which  has  been  exempted  to  the  debtor,  is  for  the 
benefit  of  his  family,^  and  is  designed  for  the  protection 
of  the  wife,  inasmuch  as,  by  her  consent,  in  the  manner 
pointed  out  by  law,  the  homestead  may  be  conveyed  as 
well  as  any  other  property.^  The  constitutionality  of 
such  statutes  has  been  fully  established,*  even  in  those 
cases  where  they  apply  to  mortgages  made  after  the 
passage  of  the  law  to  secure  debts  contracted  before  its 
passage  ;  because  in  the  latter  instance  the  obligation  of 
contracts  is  not  impaired  ;  the  creditors  have  the  same 
remedies  against  the  estate  which  they  enjoyed  before 
the  passage  of  the  act.^    We  shall  hereafter  see  ^  that 

trine.    Among    these     is    the  ing  it  to  the  claimant,  and  the 

recent  case  of  Hill  u.  Lancaster,  purpose  of  which  is  known  to 

83  Ky.  338  ;  s.c.  11  S.  W.  Rep.  the  purchaser  at  the  time,  must 

74,  which  declares  that  a  home-  be    distinguished   from    cases 

stead  may  be  lost  by  a  decree  where  an  insolvent  debtor  pays 

setting  aside    fraudulent  con-  money    in    his  hands    to  dls- 

veyances    and    directing    the  charge  an  incumbrance  upon 

land  to  be  sold  to  satisfy  the  his    homestead.    The    former 

claims  of  creditors.  are    void    for    fraud,  but  the 

Tennessee  doctrine— Ruohs  v.  Hooke.  latter  are  legal,  because  there 

— In    the    case    of    Ruohs   v.  is  no  rule  of  law  which  pre- 

Hooke,  3  Lea  (Tenn.)  302  ;  s.c.  vents    a  debtor    in    insolvent 

31  Am.  Rep.  643,  it  is  said  that  circumstances  from  paying  one 

where  a  husband  voluntarily  debt  in  preference  to  another, 

conveys    land  to  his    wife  to  Bishop  v.  Hubbard,  23  Cal.  514 ; 

hinder  and  delay  his  creditors,  s.c.  83  Am.  Dec.  132. 

her  right  to  a  homestead  there-  '  See  :  Ante,  §§  1572,  1573. 

in  is  not  lost.  a  See  :  Ante,  §^1500. 

Cases  distinguished.— Conveyances  ^  "Welch  v.  Rice,  31  Tex.  688  ;  s.c. 

of  property  made  to  put  prop-  98  Am.  Deo.  556  ; 

erty    beyond    reach    of  credi-  Chopin  v.   Runte,  75  "Wis.   361 ; 

tors,  including  sales  of  personal  s.c.  44  N.  "W.  Rep.  358. 

property   for  the    purpose    of  ■>  See  :  Post,  §  1601. 

raising  funds  with  which    to  *  Barton  v.  Drake;  21  Minn.  399  ; 

discharge    certain    debts  con-  Kennedy  v.  Staoey,  57  Tenn.  230. 

stituting  a  lien  upon  the  home-  Nevada  doctrine— Dunker  v.   CLedic. 

stead,  for  the  purpose  of  sav-  —In  Nevada,   it  seems  that  a 

«  See  :  Post,  §  1601. 
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homestead  laws  are  to  be  liberally  construed  as  to  the 
parties  entitled  to  the  homestead  exemption  and  strictly 
construed  as  to  creditors  of  and  purchasers  from  such 
persons,  the  true  precept  being  that  the  rights  of  such 
creditors  and  purchasers  should  be  closely  preserved,  but 
never  enlarged.^ 


different  doctrine  prevails.  In 
that  state  the  constitution  pro- 
vides that  the  homestead  "  sliall 
be  exempt  from  forced  sale 
under  any  process  of  law,  and 
shall  not  be  alienated  without 
the  joint  consent  of  husband 
and  wife  ;  *  *  *  provided,  the 
pi-ovisions  of  this  section  shall 
not  apply  to  any  process  of  law 
obtained  by  virtue  of  a  lien 
given  by  the  consent  of  both 
husband  and  wife,"  etc.  Nev. 
Const,  art.  IV.,  §  30;  3  Am. 
Consts.  (1894)  1315.  In  Dunker 
V.  Chedic,  4  Nev.  378, 
the  court  hold  that  a  statute 
passed  under  this  provision, 
which  provided  that  no  valid 
mortgage  of  a  homestead  could 
be  made  by  a  husband  and 
wife  to  secure  any  lien  or  in- 
debtedness, was  unconstitu- 
tional. The  doctrine  of  this 
decision  has  been  condemned 
as  unsound.  There  is  no  longer 
any  question  that  the  enacting 
of  exemption  laws  is  manifestly 
within  the  general  power  of 
every  Legislature,  unless  re- 
strained by  the  written  con- 
stitution ;  and  the  language  of 
the  constitution  of  Nevada 
does  not  seem  to  imply  a  re- 
straint on  the  Legislature 
against  making  the  exemption 
more  effective  than  the  consti- 
tutional convention  had  seen 
fit  to  do. 

See:  Thompson  on  Homest.,    § 
466,  p.  404. 
'  Whittle  V.  Samuels,  54  Ga.  548. 

See  :  Wassell  v.  Tunnah,  25  Ark. 
101,  103  ; 

Moss  V.  Warner,  10  Cal.  296  ; 

Montagues.  Richardson, 2i Conn. 
338  ;  s.c.  63  Am.  Dec.  173  ; 

Roff  V.  Johnson,  40  Ga.  555  ; 

Deere  v.  Chapman,  35  111.   610  ; 
s.c.  79  Am.  Dec.  350  ; 

Bevan  v.  Hayden,  13  Iowa  133  ; 

Charless  v.   Lamberson,  1  Iowa 
435,  441  ;  s.c.  68  Am.  Dec.  457; 


Mallory  v.  Berry,  16  Kan.  393  ; 

Campbell  v.  Adair,  45  Miss.  178  ; 

Buxton  V.  Dearborn,  46  N.  H.  44; 

Beverly  v.  Sayles,  10  N.  H.  358  ; 

Robinson  v.  Wiley,  15  N.  Y.  489, 
494; 

Franklin  V.  Coffee,  18  Tex.  413, 
416  ;  s.c.  70  Am.  Dec.  393  ; 

Mills  V.  Grant's  Estate.  36  Vt.  271; 

True  V.  Morrill,  28  Vt.  674  : 

Howe  V.  Adams,  28  Vt.  541 : 

Krueger  v.  Pierce,  37  Wis.  269  ; 

Weisbrod  v.  Daenicke,  36  Wis.  73; 

Kuntz  V.  Kinney,  33  Wis.  503,510; 

Connaughtonr.  Sands,33  Wis.387; 

He  Vogler,  3  Hughes  C.  C.  397  ; 
s.c.  8  Nat.  Bankr.  Reg.  133; 
Fed.  Cas.  No.  16986  ; 

Edmondson  v.  Hyde,  3  Sawy.  C. 
C.  305  ;  s.c.  Fed.  Cas.  No.  4385. 

North  Carolina  constitution — Reason 
for  the  provision — Judge  Dick's 
discussion  in  Ee  Vogler. — In  Re 
Vogler,  supra,  it  is  said  that  a 
homestead  of  a  moiety  of  the 
lands  and  an  exemption  of 
beasts  of  the  plow  were,  at  an 
early  age  of  civilization,  alio  wed 
to  debtors  ;  and  this  continued 
to  be  the  law  of  England  until 
the  statute  of  1  &  2  Victoria 
extended  the  elegit  to  all  the 
lands  of  a  debtor.  Until  within 
a  recent  period  the  statute  law 
of  North  Carolina  subjected  to 
execution  the  lands,  person, 
and  chattels  of  a  debtor ;  and 
only  a  few  articles  of  small 
value  were  allowed  as  exemp- 
tions to  keep  the  debtor  and 
his  family  from  absolute  starva- 
tion, or  dependence  on  the 
charity  of  neighbors.  This 
legislation  and  the  natural 
greed  of  creditors  necessarily 
had  the  effect  of  filling  the 
country  with  families  of  pau- 
pers, who  were  a  burden,  in- 
stead of  a  benefit,  to  the  state. 
The  constitution  adopted  in 
that  state  in  1868  was  the  com- 
mencement of  a  more  humane 
and  enlightened  policy  on  this 
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Sec.  1585.  Same— Same— Same— Contract  to  convey— Spe- 
cific performance.- In  those  states  where  a  restraint  is 
placed  upon  alienation,  a  husband's  bond  to  convey  the 
title  to  the  family  homestead  at  a  ftiture  day  will  not  be 
void,  for  the  reason  that  the  wife  may  freely  join  with 
him  in  making  the  necessary  conveyance,  or  may  die,  or 
another  homestead  may  be  acquired  before  the  time 
elapses  for  the  performance  of  the  bond  ;  ^  but  the  hus- 
band's bond  to  compel  his  wife  to  convey  their  homestead 
in  future  is  void,  for  the  reason  that  it  is  an  undertaking 
to  do  an  unlawful  thing.^  Specific  performance  of  the 
husband's  bond  to  convey  will  not  be  enforced  while  the 
premises  remain  the  homestead  of  the  husband  and  his 
family ;  ^  and  a  judgment  for  specific  performance  of 


subject.  (See  :  3  Am.  Consts., 
1894,  78.)  The  results  of  the 
rebellion  had  rendered  a  large 
number  of  our  people  bankrupt 
in  fortune,  and  the  convention 
of  1868  determined  to  insert  a 
provision  in  the  organic  lave  to 
preserve  the  liberty  of  an  honest 
and  unfortunate  debtor,  and  to 
secure  a  home  for  his  family, 
and  thus  induce  him  to  remain, 
and  encourage  and  enable  him 
by  honest  industry  to  assist  in 
restoring  wealth  and  prosperity 
to  the  state.  Our  feudal  an- 
cestors regarded  the  home  and 
person  of  the  citizen  as  belong- 
ing to  the  state,  and  necessary 
to  its  security,  prosperity,  and 
power.  In  allowing  the  home- 
stead and  abolishing  imprison- 
ment for  debt,  except  for  fraud, 
the  convention  adopted  the 
same  wise  policy,  but  for  a  far 
higher  object — not  for  the  pur- 
pose of  making  the  citizen  a 
ready  and  efiBcient  soldier  in 
war,  but  to  encourage  him  and 
enable  him  to  direct  his  intellect 
and  energies  in  the  arts  of  peace 
and  the  pursuits  of  industry, 
and  thus  contribute  to  national 
wealth,  prosperity,  and  ad- 
vancement. It  is  a  well-settled 
rule  in  the  construction  of  con- 
stitutions and  statutes  that  the 
intent  of  the  law-maker  ought 
to  be  ascertained  from  the  cii-- 
cumstances  of  the  times  and 
the  purposes  and  remedies  in 


view  ;  and  that  the  judicial  de- 
partment of  the  government 
ought  to  assist,  as  far  as  is  con- 
sistent with  a  liberal  construc- 
tion of  the  organic  law,  in  se- 
curing and  advancing  the  pur- 
poses and  remedies  intended 
pro  bono  publico. 

See  :  Mallory  v.  Berry,  16  Kan. 
293; 

Krueger  v.  Pierce,  37  Wis.  269  ; 

Weisbroda.Daenicke,  36  Wis.  73 ; 

Edmondson  v.  Hyde,  2  Sawy.  C. 

C.  205 ;  s.c.  Fed.  Cas.  No.  4285. 

'  Wright  17.  Hayes,  34  Tex.  353,  261 ; 

Allison  V.  Shilling,  27  Tex.  450  ; 
s.c.  86  Am.  Dec.  622  ; 

Brewer  v.  Wall,  28  Tex.  585  ;  s.c. 
76  Am.  Dec.  76. 

See  :  Donner  v.  Redenbaugh,  61 
Iowa  269  ;  s.c.  16  N.  W.  Rep. 
127; 

Anderson  v.  Culvert,  55  Iowa  233; 
s.c.  7  N.  W.  508 ; 

Barnett  v.  Mendenhall,  43  Iowa 
396; 

Yost  V.  Devault,  9  Iowa  60  ; 

Barton  v.  Drake,  21  Minn.  299. 

2  Brewer  v.  Wall,  23  Tex.  585 ;  s.c. 

76  Am.  Deo.  76. 

3  Myriok  v.  Bill,  5  Dak.   167 ;  s.c. 

37  N.  W.  Rep.  369  ; 
Cowgell  V.  Warrington,  66  Iowa 

666  ;  s.c.  34  N.  W.  Rep.  266  ; 
Donner  v.  Redenbaugh,  61  Iowa 

369,  271 ;  s.c.  16  N.  W.  Rep.127; 
Barnett  v.  Mendenhall,  42  Iowa 

296  ; 
Burnap  v.   CooTc,  16  Iowa  149  ; 

s.c.  85  Am.  Deo.  507 ', 
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such  a  contract  entered  against  the  hushand  alone  may 
be  set  aside  on  the  apppUcation  of  both  husband  and 


Larson  v.  Reynolds,  13  Iowa  579; 

s.c.  81  Am.  Dec.  444  ; 
Williams  v.   S  wetland,  10  Iowa 

57; 
Yost  V.  Devault,  9  Iowa  60  ; 
Thimes  v.  Stumpf,  33  Kan.  53 ; 

s.c.  5  Pac.  Rep.  431  ; 
Hall  V.   Loomis,   63  Mich.   709; 

s.c.  30  N.  W.  Rep.  374,  375 ; 
Phillips  V.  Stanch.  23  Mich.  383  ; 
PhiUips  V.  Stauch,  30  Mich.  369  ; 
Clark  V.  Koenig,  36  Neb.         s.c. 

54  N.  W.  Rep.  842  ; 
Schribar  v.  Piatt,  19  Neb.   629; 

s.c.  28  N.  W.  Rep.  289  ; 
Bunz  V.  Cornelius,  19  Neb.  115  ; 

s.c.  36  N.  W.  Rep.  631  ; 
Jones  V.  Goflf,  63  Tex.  351. 
See  :  Striplin  v.  Cooper,  80  Ala. 

256  ; 
Butts  V.  Broughton,  73  Ala.  294  ; 
Blythe  v.  Dargin,  68  Ala.  370  ; 
Jenkins  v.  Harrison,  66  Ala.  345, 

347  ; 
Gardner  v.  Moore,  30  Ala.  477  ; 
Alford  V.  Lehman,  7  Ala.  326  ; 
Wright  V.  Hays,  34  Tex.  353  ; 
Cross  V.  Everts,  28  Tex.  533  ; 
Allison  V.  Shilling,  37  Tex.  450  ; 

s.c.  86  Am.  Dec.  633  ; 
Brewer  v.  Wall,  23  Tex.  585  ;  s.c. 

76  Am.  Dec.  76. 
Eeasons  for  the  rule. — The  reasons 

why  specific    enfoi'cement    of 

such  a  contract  should  not  be 

dedreed  are  said,  among  other 

things,  to  be  the  following  : 

1.  Public  policy  forbids  alienation 
of  the  homestead  except  by 
statutory  modes.  The  home- 
stead is  designed  as  a  refuge 
for  the  wife  and  family.  It  is 
wise  to  protect  it  from  being 
undermined  by  equitable  en- 
forcements of  contracts  to  con- 
vey it  where  the  result  would 
be  a  virtual  nullification  of  the 
homestead  law,  and  the  defeat 
of  its  protections  of  the  family 
against  the  profligacy  or  care- 
lessness of  its  priacipal  mem- 
ber, the  husband. 

2.  The  disability  of  the  wife  to  con- 
tract to  convey  is  another  reason 
why  contracts  to  convey  home- 
steads are  not  specifically  en- 
forceable, a  reason  arising  out 
of  the  incapacity  of  the  wife 
at  common  law.    This  disabil- 


ity has  only  been  removed  by 
statutes,  and  tliere  are  no  otlier 
ways  except  those  prescribed 
by  the  statute  in  which  a  wife 
can  convey  property.  Now,  if 
equity  would,  against  the  wife, 
enforce  a  husband's  contract  to 
convey  a  homestead,  it  would 
establish  a  new  mode  of  con- 
veyance by  married  women, 
and  one  not  authorized  by  the 
statute  or  the  common  law. 

Blythe  v.  Dargin,  68  Ala.  377  ; 

Jones  V.  Goflf,  63  Tex.  248. 

3.  A  new  contract  between  the  parties 
would  result  from  the  enforce- 
ment of  the  husband's  contract 
to  convey,  and  this  is  another 
reason  why  specific  enforce- 
ment will  be  refused.  A  home- 
stead is  not  a  mere  right  or 
privilege  in  lands ;  it  is  an  es- 
tate. The  husband's  contract 
to  convey  land  can.  in  its  larg- 
est signification,  only  be  taken 
as  a  contract  to  convey  all  the 
estate  which  he  has  in  it.  All 
the  estate  a  husband  can  have 
•in  land,  considering  him  apart 
from  his  famUy,  is  an  estate  in 
fee-simple,  minus  the  home- 
stead estate,  which,  in  the  con- 
templation of  law,  is  in  the 
family.  Now,  specifically,  to 
enforce  the  husband's  contract 
to  convey  land  without  requir- 
ing the  joinder  of  the  wife  and 
the  release  of  the  homestead  is, 
in  effect,  to  make  the  husband's 
contract  to  convey  the  fee-sim- 
ple of  his  lands  minus  the 
homestead  right  his  (the  hus- 
band's) contract  to  convey  his 
interest  in  the  lands  plus  the 
homestead  right.  Specific  en- 
forcement, therefore,  would 
enlarge  materially  the  interest 
conveyed  by  the  contract  en- 
forced. It  would  consequently 
change  the  contract  in  a  ma- 
terial particular,  viz..  the  in- 
terest conveyed.  It  is  beyond 
the  power  of  a  court  of  equity 
to  enlarge,  alter,  or  make  con- 
tracts between  parties. 

Contrary  doctrine — New  Jersey  rule 
— Blake  v.  Flatley. — There  are  a 
few  cases,  however,  disposed 
to     enforce     such    contracts. 
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wife.^  If  the  wife  should  die  before  the  expiration  of  the 
time  for  the  performance  of  the  contract,  or  if  another 
homestead  is  acquired  before  that  time,  then  specific  per- 
formance may  be  decreed  because  every  legal  obstacle 
thereto  has  been  removed.^  This  is  on  the  principle 
heretofore  enunciated,^  that  on  the  death  of  the  wife  the 
husband  may  sell  the  homestead,  if  it  be  his  separate 
property,  the  children  having  no  interest  therein  which 
restricts  his  rights  in  this  respect.*  Where  the  homestead 
is  carved  out  of  community  property,  however,  upon  the 
death  of  the  wife,  the  children  inherit  her  moiety  subject 
to  the  husband's  right  to  use  and  occupy  it  as  a  home- 
stead during  his  lifetime.^  But  where  the  husband  has 
entered  into  a  contract  to  sell  real  estate,  a  subsequent 


Thus  in  Blake  v.  Flatley,  44  N. 
J.  Eq.  228;  s.c.  10  Atl.  Rep. 
158  ;  14  Atl.  Rep.  128,  the  Court 
of  Chancery  of  New  Jersey  en- 
force a  contract  against  the 
husband  to  convey  a  homestead 
wliere  the  wife  refuses  to  join, 
but  refuses  to  grant  indemnity 
because  of  such  refusal  on  the 
part  of  the  wife  to  join,  there 
being  no  testimony  establishing 
fraud.  The  court  say  :  "  The 
defendant's  wife  refuses  to  join 
in  the  conveyance,  and  the 
complainant  asks  indemnity.  I 
cannot  conclude  that  the  hus- 
band is  at  fault  in  this.  The 
rule  seems  to  be  that  indemnity 
will  not  be  decreed  in  such 
cases,  except  when  fraud  is 
clearly  establislied.  Reilly  v. 
Smith,  25  N.  J.  Eq.  (10  C.  E. 
Gr. )  158  ;  Hawralty  v.  Warren, 
4  N.  J.  Eq.  (3  H.  W.  Gr.)  134. 
In  this  case  the  husband  said, 
at  one  time,  that  his  wife  was 
willing  to  join  in  the  deed,  but 
that  she  aftei-wards  refused."' 
The  English  rule,  according  to 
some  of  the  old  cases,  was  that 
where  the  husband  agreed  to 
convey  his  wife's  estate,  the 
court  would  compel  him  to  per- 
form in  specie,  because  it  was 
presumed  he  had  his  wife's  con- 
sent :  and  there  are  instances 
where  the  husband  was  com- 
mitted to  prison  until  his  wife 
should  convey,  or  until  it 
should  be  made  to  appear  that 


he  could  not  prevail  upon  her 
to  join  in  a  deed,  in  which  case 
the  court  of  necessity  dis- 
charged him  (see  :  Sugden  on 
Vend.  151).  A  strong  disin- 
clination to  follow  this  doctrine 
was  expressed  by  Lord  Eldon 
in  the  case  of  Emory  v.  Wise, 
8  Ves.  505.  He  shows  that  it 
would  be  "  compelling  the  hus- 
band to  compel  his  wife  "  to 
execute  a  deed,  or  levy  a  fine, 
which  are  voluntary  acts.  The 
ancient  doctrine  was  also  repu- 
diated in  other  English  cases. 

Howell  V.  George,  1  Madd.  1 ; 

Martin  v.  Mitchell,  2  Jao.  &  W. 
425,  426. 

See  :  Matter  of  Hunter,  1  Edw. 

(N.  Y.)  Ch.  1. 
Barton  v.  Drake,  31  Minn.  299. 
'  Wright  V.  Hays,  34  Tex.  361  ; 

Allison  V.  Shilling,  37  Tex.  450 ; 
s.c.  86  Am.  Dec.  622  ; 

Brewer  v.  Wall,  33  Tex.  585  ;  s.c. 
76  Am.  Dec.  76. 

See  :  Primm  v.  Barton,  18  Tes. 
306. 
■  See  :  Ante,  g  1576. 
'  Dawson  v.  Holt,  44  Tex.  178  ; 

Johnson  v.  Taylor,  43  Tex.  123 ; 

Brewer  v.  Wall,  33  Tex.  585  ;  s.c. 
76  Am.  Dec.  76  ; 

Tadlock  v.  Eccles,  30  Tex.  780  ; 
s.c.  73  Am.  Dec.  213. 
'  Clark  V.  Nolan,  38  Tex.  470  ; 

McGee  v.  Rice.  37  Tex.  483,  500 ; 

Brewer  v.  Wall,  23  Tex.  585 ;  s.c. 
76  Am.  Dec.  76. 

See  :  Ante,  §  1576. 
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adoption  of  it  as  a  homestead  will  not  affect'  the  validity 
of  the  undertaking  to  sell  and  convey  it,  or  release  the 
owner  from  the  obligation  entered  into  before  it  was 
made  a  homestead.^ 

Sec.  1586.  Same— Same— Same— Damages  for  failure  to 
convey.— Although  a  court  of  equity  will  not  specifically 
enforce  the  contract  of  a  husband  to  make  a  conveyance 
of  land  which  is  his  family  homestead,  in  those  cases 
where  the  statute  prohibits  a  conveyance  of  the  home- 
stead without  the  concurrence  of  the  wife,  and  she  refuses 
to  concur  in  such  sale,  yet  the  general  rule  is  that 
damages  may  be  recovered  against  the  husband  during 
the  wife's  lifetime  for  a  breach  of  the  bond  to  convey. ^ 
The  Iowa  courts,  however,  not  only  refuse  to  specifically 
enforce  such  a  contract,  but  also  to  give  damages  for  its 
breach.^ 

Sec.  1587.  Same— '3.  By  incumbrance.— Another  form  of 
alienation  is  by  proper  incumbrance  of  the  homestead 
and  sale  thereunder.     It  is  thought  that  in  the  absence 


'  Kurz  V.  Brusch,  13  Iowa  375  ;  s.c. 
81  Am.  Dec.  435  ; 
Yost  V.  Devault,  8  Iowa  345  ;  s.c. 
66  Am.  Dec.  93. 

5  Wright  V.  Hays,  34  Tex.  261  ; 
Brewer  v.  Wall,  23  Tex.  585  ;  s.c. 
76  Am.  Dec.  76. 

'  See  :  Cowgell  v.  Warrington,  66 
Iowa  666  :  s.c.  24  N.  W.  Rep. 
266.  This  decision  was  ren- 
dered under  a  statute  which 
provides  that  "  a  conveyance 
or  incumbrance  of  the  home- 
stead by  the  owner  is  of  no 
validity  unless  the  husband 
and  wife,  if  the  owner  is  mar- 
ried, concur  in  and  sign  the 
same  joint  instrument."  Iowa 
Code,  §  1990.  The  court  in 
reacliing  the  conclusion  above 
gave  reasons  as  follows  :  "  It  is 
declared  in  the  section  just 
cited,  that  a  conveyance  for 
the  sale  of  a  homestead,  unless 
the  wife  concurs  in  and  signs 
it,  '  is  of  no  validity.'  Defend- 
ant bound  himself  to  execute 
a  conveyance,  which,  under 
the  law,  would  have  been  void. 


Surely  plaintiff  can  recover  no 
damages  for  the  failure  of  de- 
fendant to  execute  a  void  deed. 
But,  if  the  contract  is  to  be  re- 
garded as  a  conveyance,  it  is 
equally  plain  that  defendant  is 
not  liable  for  damages  thereon, 
for  the  reason  that  it  is  void. 
It  will  be  remembered  that  the 
plaintiff  paid  defendant  noth- 
ing under  the  contract.  Plaint- 
ifif  holds  no  such  equity  as  a 
creditor.  He  has  lost  nothing 
by  the  contract.  He  is  simply 
endeavoring  to  recover  against 
defendant  upon  a  conti'act 
which  the  law  declares  is  void. 
He  was  bound  to  take  notice  of 
the  fact  that  property  was  pur- 
chased for  a  homestead,  and  it 
is  not  made  to  appear  that, 
through  fraud  or  concealment, 
he  was  induced  to  enter  into 
the  contract,  or  part  with 
money,  property,  or  any  right. 
We  reach  the  conclusion  that- 
he  cannot  recover  damages 
against  plaintiff  upon  the  con- 
tract." 
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of  statutory  restrictions  on  voluntary  alienation,  or  where 
there  are  such  restrictions  and  the  mortgage  is  exe- 
cuted according  to  the  requirements  of  the  statute,  that  a 
mortgage  of  the  homestead  is  as  valid  and  effectual. as  a 
mortgage  of  any  other  property,  notwithstanding  the  ex- 
emption of  the  homestead  from  forced  sale  ;  ^  because  the 
only  effect  of  the  prohibition  in  the  homestead  law  is  to 
protect  the  owner  thereof  against  a  compulsory  payment 
of  his  debts  ;  it  does  not  prevent  him  from  voluntarily 
pledging  the  same  to  secure  any  debt,  even  a  pre-existing 
one.^    In  some  of  the  states,  however,  where  there  is  an 


'  Re  Cross,  3  Dill.  C.  C.  320  ;  s.c.  30 
Fed.  Rep.  834. 

See  :  Babcock  v.  Hoey,  11  Iowa 
375,  378  ; 

Dickson  v.  Dickerson,  6  Iowa  19  ; 
s.o.  71  Am.  Dec.  382  ; 

Skinner  v.  Eeynick,  10  Neb.  323  ; 
s.c.  35  Am.  Rep.  479  ;  6  N.  W. 
Rep.  369  ; 

Jordan  v.  Peak,  38  Tex.  429,  438  ; 

Stewart  v.  Mackey,  16  Tex.  56  ; 
s.o.  67  Am.  Dec.  609  : 

Lee  V.  Kingsbury,  13  Tex.  68,  71  ; 
s.c.  63  Am.  Deo.  546  ; 

Sampson  v.  Williamson,  6  Tex. 
102  ;  s.c.  55  Am.  Dec.  763. 

Parol  incumbrance. — A  homestead 
cannot  be  subjected  to  liability 
for  debts  by  parol. 

Rutt  V.  Howell,  50  Iowa  535. 

An  unmarried  man  may  mortgage  Ms 
homestead  although  he  has  a 
family  of  miner  children. 

Bateman  v.  Pool,  84  Tex.  405  ; 
s.c.  19  S.  W.  Rep.  552. 

Mortgige — Assumption  of — Estoppel. 
— A  homestead  may  be  mort- 
gaged, and  one  who  purchases 
the  premises  subject  to  and 
agreeing  to  pay  such  mortgage 
cannot  avoid  it. 

Skinner  v.  Reyniok,  10  Neb.  333  ; 
s.c.  35  Am.  Rep.  479  ;  6  N.  W. 
Rep.  369. 

Texas  rule  —Alienation  by  husband — 
Mortgage  invalid. — Husband  is 
only  permitted  to  alienate 
homestead  with  consent  of 
wife,  in  the  mode  pointed  out 
by  the  Legislature,  and  it  has 
not  pointed  out  a  mortgage  as 
the  mode. 

Sampson  v.  Williamson,  6  Tex. 
102  ;  s.o.  55  Am.  Dec.  763. 


Same — Mortgage  by  husband  of  home- 
stead is  not  inhibited  by  constitu- 
tional provision  that  husband 
may  not  alienate  homestead 
unless  by  consent  of  the  wife 
(art.  XVI.,  §  50;  2  Am. 
Consts.,  1894,  526),  but  the 
mortgagee  will  take  subject 
to  the  contingency  that  the 
homestead  may  not  be  changed, 
or  that  the  wife  may  not 
assent,  and  that  in  the  mean 
time  his  claim  may  be  barred 
by  the  statute  of  limitations. 

Stewart  v.  Mackey,  16  Tex.  56 ; 
s.c.  67  Am.  Dec.  609. 

A  forced  sale  has  been  defined  to  be 
a  sale  made  at  the  time  and  in 
manner  prescribed  by  law,  in 
virtue  of  an  execution  issued 
on  a  judgment  already  ren- 
dered by  a  court  of  competent 
jurisdiction. 

Maodonough  v.  Blam,  1  La.  489, 
491  ;  s.c.  30  Am.  Dec.  384 ; 

Dufour  V.  Camfranc,  11  Mart. 
(La.)  607,  610,  675  ;  s.c.  13  Am. 
Dec.  360 ; 

Donaldson  v.  Rouzan,  8  Mart. 
(La.)  N.  S.  163  ; 

Sampson  v.  Williamson,  6  Tex. 
103  ;  s.c.  55  Am.  Dec.  762. 

Or,  in  other  words,  a  forced  sale 
is  one  which  is  made  under  the 
process  of  the  court  and  in  the 
mode  prescribed  by  law. 

Civ.  Code  La.,  arts.  2580,  3594, 
3595; 

Sampson  v.  Williamson,  6  Tex. 
103  ;  s.c.  55  Am.  Dec.  763. 
=  Skinner  v.  Reynick,  10  Neb.  333, 
335  ;  s.c.  35  Am.  Rep.  479  ;  6 
N.  W.  Rep.  369  ; 

Jones  V.  Yoakam,  5  Neb.  365. 
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exemption  of  the  homestead  from  forced  sale,  a  sale  under 
a  mortgage  is  regarded  as  a  forced  sale  within  the  exemp- 
tion, although  the  mortgage  itself  is  executed  as  required 
by  the  provisions  of  the  statute  relating  to  the  convey- 
ances of  homesteads  ;  ^  but  where  the  mortgage  contains 
a  power  of  sale,  a  sale  made  under  the  power  is  not  a 
forced  sale  within  the  meaning  of  the  statutory  exemp- 
tion, and  therefore  not  forbidden.^ 

Sec.  1588.  Same— Same— By  husband.- The  mortgage  of 
the  homestead  estate  by  the  husband  without  the  concur- 
rence of  his  wife  creates  no  lien  upon  the  estate.^  Such 
a  mortgage  is  void  to  the  extent  of  the  homestead  value, 
and  will  not  become  valid  from  the  fact  that  the  husband 
afterwards  ceases  to  be  the  head  of  a  family  by  the  death 
of  his  wife  without  children  ;  *  and,  if  he  marry  again,  will 
not  preclude  his  second  wife's  right  of  homestead  in  the 
property.^  The  mortgage  debt,  however,  will  remain  un- 
impaired, and  may  be  enforced  as  soon  as  the  property 
mortgaged  is  abandoned  as  a  homestead  and  another 
homestead  is  acquired,''  and  may  be  enforced  against  the 

'  Wing  V.  Cropper,  35  111.  256  ;  steads  with  liens  forbidden  by 

Smith  V.  Marc,  26  111.  150  ;  the    constitution,"    citing  the 

Van  Wickle  v.  Landry,  29  La.  following  authorities : 

Ann.  330 ;  Kempner  v.  Comer,  73  Tex.  196, 

Kempner  v.  Comer,  73  Tex.  196,  203 ;  s.c.  11  S.  W.  Eep.  194; 

203  ;  s.c.  11  S.  W.  Eep.  194 ;  Pellat  v.  Declier,  73  Tex.  578,  581 ; 

Pellati;.  Decker,  73  Tex.  578,  581  ;  s.c.  10  S.  W.  Rep.  696  ; 

s.c.  10  S.  W.  Rep.  696 :  Mortgage  Co.  v.  Norton,  71  Tex. 

Mortgage  Co.  v.  Norton,  71  Tex.  683 ;  s.c.  10  S.  W.  Rep.  301. 

683  ;  s.c.  10  S.  W.  Eep.  301.  '  Sampson  v.  Williamson,   6  Tex. 

The  later  Texas  cases  put  the  ex-  103 ;  s.c.  55  Am.  Dec.  763. 

emption  from    sale   upon  the  *  Phillips  v.  Bishop,  31   Neb.  853 ; 

ground  that    liens  cannot    be  s.c.  48  N.  W.  Eep.  1106. 

fixed  upon  the  homestead.    The  "  Van  Reynegan  v.  Revalk,  8  Cal. 

Supreme  Court  of  Texas  say  in  76  ; 

the  case  of  the  Texas  Land  and  Revalk  v.  Kraemer,  8  Cal.  66  ; 

Loan  Co.  v.  Blalock,  76  Tex.  85  ;  s.c.  68  Am.  Dec.  304. 

B.C.  13S.  W.  Rep.  13  :  "If  prop-  Mortgage  on  homestead  is  void  in 

erty  be  homestead  in  fact  and  Texas,  though  executed  by  the 

law,  lenders  must  understand  husband  to  the  wife. 

that  hens  cannot  be  fixed  upon  Madden  v.  Madden,  79  Tex.  595  ; 

it,  and  that  declarations  of  hus-  s.c.  15  S.  W.  Rep.  480. 

band  and  wife  to  the  contrary,  =  Larson  v.  Reynolds,  13  Iowa  579  ; 

however  made,  must  not  be  re-  s.o.  81  Am.  Dec.  444. 

lied  upon.     They  must  further  «  Revalk  v.  Kraemer,  8  Cal.  66  ;  s.c. 

understand  that  no  designation  68  Am.  Dec.  304 ; 

of  homestead  contrary  to  the  Stewart  v.  Mackey,  16  Tex.  56 ; 

fact  will  enable  parties  to  evade  B.C.  67  Am.  Dec.  609. 

the  law  aud  encumber  home- 
94 
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former  homestead  equally  and  in  the  same  way  with  the 
other  debts  of  the  husband.^ 


Sec.  1589.  Same  —  Same  —  By  husband  and  wife.— The 
homestead  not  being  so  much  for  the  debtor  as  it  is  for 
his  family,  and  the  family  haying  equity  superior  to  any 
creditor,  unless  the  husband  and  wife,  if  both  are  living, 
join  in  the  execution  of  the  mortgage,  it  will  not  impair 
the  right  of  the  exemption  to  the  homestead  ;  ^  where  a 
mortgage  is  executed  as  required  by  statute  by  both  the 
husband  and  the  wife,  it  divests  the  property  of  its  char- 
acter as  a  homestead  as  effectually  as  does  a  deed  of  gen- 
eral warranty.^  But  the  mortgage,  to  be  valid  and  bind 
the  homestead  property,  the  instrument  must  strictly 
pursue  the  form  laid  down  in  the  statute.*    By  mortgag- 


'  Revalk  v.  Kraemer,   8  Cal.   66  ; 

s.c.  68  Am.  Dec.  304. 
^  McCreery  v.  Shaffer,  26  Neb.  173  ; 
s.c.  41  N.  W.  Rep.  996  ; 

Swift  V.  Dewey,  30  Neb.  107  ;  s.o. 
39  N.  W.  Rep.  254  ; 

Bonorden  v.  Kriz,  13  Neb.  121  ; 
s.c.  13  N.  W.  Rep.  831. 
s  Hawkins  v.  Pugh  (Ky.),  16  S.  W. 
Rep.  377 ; 

Jordan  v.  Peak,  38  Tex.  441  ; 

Stewart  v.  Mackey,  16  Tex.  56  ; 
s.o.  67  Am.  Dec.  609  ; 

Lee  V.  Kingsbury,  13  Tex.  68  ; 
s.o.  63  Am.  Deo.  546  ; 

Sampson  v.  Williamson,  6  Tex. 
103  ;  s.c.  55  Am.  Deo.  763. 

See  :  DeHymel  v.  Scottish- Am- 
erican Mortgage  Co.,  80  Tex. 
493  ;  s.c.  16  S.  W.  Rep.  311. 

Release  of  homestead — lUinois  doc- 
trine.— In  Illinois  mortgagee  of 
homestead  acquires  no  right  to 
enforce  his  mortgage,  if  tlie 
mortgage,  executed  while  the 
premises  were  occupied  as  a 
.  homestead,  contains  no  waiver 
of  the  homestead,  by  reason  of 
the  fact  that  the  premises  are 
afterwards  exchanged  for  other 
lands,  and  the  owner  leaves  the 
premises,  but  they  are  subse- 
quently reconveyed  to  him,  and 
he  returns  thereto,  on  ascertain- 
ing that  the  title  to  the  ex- 
changed lands  is  defective. 

Ives  V.  Mills,  37  ni.73;  s.c.  87  Am. 
Dec.  838. 

See  :  Ante,  §  1579. 


Same — Kentucky  doctrine. — Under 
the  Kentucky  General  Statiites, 
c.  38,  art.  13,  §  13,  no  mort- 
gage, release,  or  waiver  of  a 
homestead  is  valid  unless  exe- 
cuted in  writing  by  both  hus- 
band and  wife,  hence  the  hus- 
band's deed  of  assignment  of 
the  homestead,  for  the  benefit 
of  creditors,  passes  nothing. 

Hemphill  v.  Haas,  88  Ky.  493  ; 
s.o.  11  S.  W.  Rep.  510. 

Mortgage  is  not  alienation  of  real 
estate,  and  therefore  a  wife,  by 
giving  her  consent  to  a  mort- 
gage of  the  homestead,  does  not 
give  her  consent  to  a  voluntary 
sale  or  alienation  of  it. 

Sampson  v.  "Williamson,  6  Tex. 
103;  s.c.  55  Am.  Dec.  763. 
*  See  :  Eyster  v.  Hatheway,  50  111. 
531  ;  s.c.  99  Am.  Deo.  537  : 

Howell  V.  McCrie,  36  Kan.  636 ; 
B.C.  59  Am.  Rep.  584 ;  14  Pac. 
Rep.  257 ; 

Hemphill  v.  Haas,  88  Ky.  493; 
s.c.  11  S.  W.  Rep.  510. 

Wife  may  not  subsequently  ratify  a 
mortgage  not  acknowledged  by 
her. 

Howell  V.  McCrie,  86  Kan.  636 ; 
s.c.  59  Am.  Rep.  584 ;  14  Pac. 
Rep.  357. 

Certificate  to  mortgage — Impeachment 
of. — Certificate  of  acknowledg- 
ment to  mortgage,  reciting  that 
wife  released  her  homestead 
right,  may  be  impeached  for 
fraud,  duress,  or  undue  influ- 
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ing  the  homestead  to  secure  one  creditor,  the  property  is 
not  divested  of  its  homestead  character,  so  as  to  make  it 
Hable  for  the  other  debts  of  the  mortgagors.  The  extent 
of  the  incumbrance  in  such  a  case  would  be  to  secure  the 
particular  debt  named,  and  the  clear  policy  and  spirit  of 
the  law  would  be  defeated  if  it  could  be  made  thereby 
liable  beyond  the  limitation  thus  fixed,  or  if  the  general 
creditors  could  claim  to  be  subrogated  to  the  rights  of 
the  mortgagees.^ 


Sec.  1590.  Same— Same— Purchase-money  mortgage  and 
trust  deed.— A  mortgage  executed  on  the  homestead  by 
the  husband  alone,  to  secure  the  purchase-money  thereof, 
is  valid  and  binding,  even  in  those  states  where  the  hus- 
band and  wife  are  required  to  join  in  all  instruments  of 
conveyance  or  incumbrance  on  the  homestead ;  ^  and 
where  the  husband  borrows  money  to  pay  for  the  home- 
stead, giving  a  mortgage  thereon  in  his  own  name,  such 
mortgagee  is  subrogated  to  the  rights  of  the  vendor.^ 


ence,  it  seems,  on  a  bill  in  equity 

filed  for  that  purpose,  or  per- 
haps  by  way  of  defense  to  a 

suit  to  enforce  the  mortgage. 
Eyster  v.  Hatheway,  50  111.  531  ; 

s.c.  99  Am.  Dec.  537. 
'  Dickson  v.  Chorn,  6  Iowa  19  ;  s.c. 

71  Am.  Dec.  383. 
'  Christy  v.  Dyer,  14  Iowa  438  ;  s.c. 

81  Am.  Dec.  493. 
See  :  Skinner  v.  Beatty,  16  Cal. 

156; 
McHenry  v.  Reilly,  13  Cal.  75  ; 
Montgomery  v.  Tutt,  11  Cal.  190  ; 
Carr  v.  Caldwell,  10  Cal.  380  ;  s.c. 

70  Am.  Dec.  740  ; 
Lassen  v.  Vance,  8  Cal.  371 ;  s.c. 

68  Am.  Dec.  323  ; 
Revalk  v.  Kraemer,  8  Cal.   66 ; 

s.c.  68  Am.  Deo.  304; 
Poole  V.  Gerrard,  6  Cal.  71 ;  s.c. 

65  Am.  Dec.  481  ; 
Dillon  V.  Byrne,  5  Cal.  455 ; 
Austin  V.  Underwood,  37  111.  438  ; 

S.c.  87  Am.  Dec.  254  ; 
Curtis  V.  Rott,  30  111.  57  ; 
Barnes  v.  Gay,  7  Iowa  26  ; 
New    England    Jewelry    Co.   v. 

Merriam,  84  Mass.  (3  Allen)  390; 
Calhoun  v.  Calhoun,  3  Strob.  (S. 

C.)  Eq.  383  ; 
S+ewart  V.  Mackey,  16  Tex.  56; 

s.c.  67  Am.  Dec.  609  ; 


Sampson  v.  Williamson,  6  Tex. 
103  ;  s.c.  55  Am.  Dec.  763. 

In  Curtis  v.  Root,  supra,  it  is  said 
that  "  a  mortgage  given  for  the 
purchase-money  of  land,  and 
executed  at  the  same  time  the 
deed  is  executed  to  the  mort- 
gagor, takes  precedence  of  a 
judgment  against  the  mort- 
gagor. The  execution  of  the 
deed  and  mortgage  being  sim- 
ultaneous acts,  the  title  to  the 
land  does  not  for  a  single  mo- 
ment rest  in  the  purchaser, 
but  merely  passes  through  his 
hands  and  vests  in  the  mort- 
gagee, without  stopping  at  all 
in  the  purchaser,  and  during 
such  instantaneous  passage  the 
judgment  lien  cannot  attach 
to  the  title.  This  is  the  reason 
assigned  by  the  books  why  tlie 
mortgage  takes  precedence  of 
the  judgment  rather  than  any 
supposed  equity  which  the  ven- 
dor might  be  disposed  to  have 
for  the  purchase-money  .though 
that  consideration  may  have 
originated  the  rule  at  first." 
2  Lassen  v.  Vance,  8  Cal.  371 ;  s.c. 
68  Am.  Dec.  332. 

See  :  Christy  v.   Dyer,   14  Iowa 
438 ;  s.c.  81  Am.  Dec.  493  ; 
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It  has  been  said  that  where  a  party  advances  the 
purchase-money  for  a  homestead  occupied  by  the  vendee, 
upon  his  promise  to  execute  a  mortgage  to  secure  the  re- 
payment of  such  money,  when  he  obtains  a  deed,  and  he 
afterwards  refuses  to  do  so,  the  purchase-money  so  ad- 
vanced becomes  a  lien  against  the  homestead,  and  may 
be  enforced  by  the  person  advancing  such  money,  and 
against  it  the  vendee  cannot  maintain  a  homestead 
right.^  A  deed  of  trust  also  takes  precedence  over  a 
homestead  right  where  it  is  substituted  in  place  of  a  mort- 
gage to  secure  the  purchase-money  ;  ^  and  a  sale  under 
such  deed  of  trust  passes  title  to  the  purchaser,  notwith- 
standing the  fact  that  the  deed  secures  other  indebted- 
ness, if  the  homestead  claimant  does  not  pay  or  tender 
that  portion  of  the  purchase-money.^ 

Consequently  a  mortgage  is  not  defeated  by  a  home- 
stead right  where  it  is  executed  by  the  husband  alone  on 
premises  occupied  by  himself  and  wife  as  tenants  of 
another  who,  simultaneously  with  the  execution  of  the 
mortgage,  executes  a  deed  of  the  premises  to  the  husband 
and  receives  as  the  purchase  price  the  money  advanced 
by  the  mortgagee.*  But  a  mortgagee  of  a  homestead  is 
not  subrogated  to  the  vendor's  rights  as  to  purchase- 
money,  so  that  the  mortgage  is  valid  where,  after  the 

Holbrook  v.  Finney,  4  Mass.  566  ;  In  the  case  of  Christy  ■;;.   Dyer, 

Stow  V.  Tift,  15  John.  (N.  Y.)458  ;  14  Iowa  438  ;  s.c.  81  Am.  Deo. 

s.c.  8  Am.  Dec.  266 ;  493,  the  court  say  that  it  may 

Kittle  V.  VanDyke,  1  Sandf.  (N.  well  be  doubted  whether  the 

Y.)  Ch.  76 ;  s.c.  3  N.  Y.  Leg.  case  of  Lassen  v.  Vance,  supra, 

Obs.  126;  "  is  sustained  by  the  authorities 

Farmer  v.  Simpson,  6  Tex.  303  ;  in  all  its  parts.     See  :  Davis  v. 

GiUiam  v.  Moore,  4  Leigh  (Va.)  Peabody,  10  Barb.  (N.  Y.)  91 ; 

30  ;  S.C.  24  Am.  Deo.  704 ;  Stansell    v.   Roberts,   13    Ohio 

Mayburry  v.  Brien,  40  V.  S.  (15  148  ;  s.c.  43  Am.  Dec.  193.    But 

Pet.)  31 ;  bk.  10  L.  ed.  646  ;  however  this  may  be,  it  recog- 

4  Kent  Com.  (13th  ed.)  39.  nized  the  rule  that  the  vendor 

In  such  a  case  the  mortgage  and  has  the  paramount  lien,  and 

deed,  being  simultaneous,  are  this  is  sufficient  for  the  pur- 

but  parts  of  the  same  transac-  poses  of  the  present  case." 

tion.  1  Magee  v.  Magee,  51  111.  500  ;  s.c, 

Lassen  v.  Vance,  8  Cal.  271  ;  s.c.  99  Am.  Dec.  571. 

68  Am.  Deo.  333  ;  ^  Austin  v.  Underwood,  37  111.  438 

Bartlett  v.  Harlow,  12  Mass.  352  ;  s.c.  87  Am.  Dec.  254,  267. 

s.c.  7  Am.  Dec.  76  ;  =  Austtn  v.  Underwood,  37  111.  438 

Holbrook  v.  Finney,  4  Mass.  566,  s.c.  87  Am.  Dec.  254,  267. 

569  ;  i  Lassen  v.  Vance,  8  Cal.  271 ;  s.c. 

Stow   V.   Tift,  15  John.   (N.   Y.)  68  Am.  Dec.  332. 

458  ;  s.c.  8  Am.  Dec.  266. 
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purchase  of  the  land  and  the  execution  o^  a  mortgage 
thereon  to  secure  the  purchase-money,  and  the  use  of  the 
land  as  a  homestead,  the  husband  becomes  bound  as 
surety  for  another,  and  subsequently  assumed  payment 
of  the  debt  and  executed  the  mortgage  of  the  homestead 
alone  to  secure  payment  thereof,  in  consideration  of  re- 
ceiving a  credit  of  a  like  amount,  obtained  by  the  prin- 
cipal debtor  from  the  vendor,  on  the  purchase-money 
notes.^ 

Sec.  1591.  Same— Same— Sale  under  mortgage  foreclosure. 
— Where  the  husband  and  wife  have  executed  a  mort- 
gage upon  the  homestead  property  in  pursuance  of  the 
requirements  of  the  statute,  a  decree  of  foreclosure  will 
conclude  neither  the  rights  of  the  husband  nor  the  wife, 
when  the  husband  alone  appears  in  the  suit  in  defense, 
where  both  are  required  to  be  parties  to  the  action  ;  ^  for 
the  wife  cannot  be  affected  by  a  decree  in  proceedings  to 
foreclose  a  mortgage  on  the  homestead  to  which  she  was 
not  a  party.  ^  In  Illinois  the  homestead  right  is  not 
affected  by  a  mortgage  where  the  husband  and  wife  join, 
and  the  wife  does  not  release  her  homestead  right.  A 
foreclosure  of  such  a  mortgage  and  sale  thereunder  will 
not  affect  the  homestead  rights  even  though  the  parties 
had  notice,  and  did  not  object,*  and  in  that  state -the 
husband  cannot,  by  failing  to  make  defense  for  himself 
and  wife  in  a  foreclosure  proceeding,  give  to  a  mortgage, 

•  Bumap    V.    Cook,  16  Iowa  149 ;  Mortgage    executed    by     the     hus- 

s.c.  85  Am.  Dec.  507.  band  alone  is  invalid  to  the  ex- 

'  Revalk  v.  Kraemer,  8  Cal.  66  ;  tent  of  the  homestead,  not- 
s.c.  68  Am.  Dec.  304.  withstanding  the  wife  subse- 
Pleading  homestead  in  bill  to  redeem.  quently  died,  and  will  not,  if 
—Where  plaintiff  claiming  a  he  marry  again,  preclude  his 
homestead  interest  seeks  to  second  wife's  right  of  home- 
redeem,  and  alleges  in  his  bill  stead  in  such  property  ;  nor 
that  the  premises  were  a  part  will  she  be  concluded  by  afore- 
of  his  homestead  farm,  though  closure  decree  by  default,  en- 
separated  from  his  dwelling  by  tered  after  such  second  mar- 
lands  of  another,  and  that  he  riage,  in  an  action  to  which  the 
acquired  an  estate  of  homestead  second  wife  was  not  a  party, 
in  the  premises  under  the  though  the  decree  will  be  con- 
statute,  the  pleading  is  good.  elusive  as  to  the  husband. 
Davis  V  Wetherell,  95  Mass.  Larson  v.  Reynolds,  13  Iowa 
as  Allen)  60  :  s.c.  90  Am'.  Dec.  579  ;  s.c.  81  Am.  Dec.  444. 
Yr:      "=  ^       '                                  4  Hoskins  V.  Litchfield,  31  III.  137  ; 

» Bumap  V.  Cook,  16  Iowa  149  ;  s.c.  s.c.  83  Am.  Dec.  315. 
85  Am.  Dec.  507. 
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in  which  the  .wife  has  not  released  her  homestead  right, 
the  same  practical  effect  that  it  would  have  had  she  re- 
leased. A  decree  in  such  proceedings  does  not  impair 
the  homestead  right,  hut  as  it  is  an  apparent  cloud  upon 
it,  the  decree  and  all  proceedings  under  it  should  be  set 
aside.  ^ 

In  the  absence  of  statutory  provisions,  where  the  mort- 
gage covers  the  homestead  tuid  also  other  property  which 
is  subject  to  different  liens,  the  debtor  has  no  superior 
equity  as  against  creditore,  whose  rights  may  thereb}'  be 
prejudiced,  to  have  the  latter  pix)perty  exhausted  to 
satisfy  the  mortgage  in  order  to  preserve  his  homestead.^ 

Where  there  is  a  statutory  provision  requiring  that 
the  other  property  of  the  debtor  sliall  be  exhausted  in 
satisfaction  of  debts  antecedent  to  the  homestead  law 
before  resort  is  had  to  the  homestead,   it  is  directory 


'  Hoskins  ;•.  Litchfield,  31  111.  137  ; 
s.c.  S3  Am.  Dec.  2i5. 

'  Searle  v.  Chapman,  121  Mass.  19  ; 
White  V.  PoUeys,  20  Wis.  503  : 

s.c.  91  Am.  Dec.  432. 
Pjght  to  have  other  property  exhanst- 
ed  before  homestead — Searle  v. 
Chapman. — This  question  was 
considered  in  the  case  of  Searle 
i\  Chapman,  sitptyi,  and  Gr.\y, 
C.  J.,  said  :  "  The  mortgage 
deed  having  been,  as  was  ad- 
mitted at  the  argument,  exe- 
cuted by  the  husband  and 
wife  in  due  form  to  release  all 
rights  of  dower  and  of  home- 
stead, these  riglits,  as  well 
as  every  other  title  of  the 
husband  in  the  premises, 
passed  to  the  mortgagee,  and 
were  equally  liable  to  him 
for  the  payment  of  the  mort- 
gage, and  could  not  be  set 
up  either  as  a  ground  for  re- 
demption or  as  against  a  fore- 
closure, except  upon  the  terms 
of  paying  the  wliole  mortgage 
debt.  The  power  of  a  court  of 
cliancery  to  compel  a  mort- 
gagee to  resort,  in  the  first  in- 
stance, to  one  of  several  estates 
mortgaged,  is  exercised  only 
for  protection  of  the  equities  of 
different  creditors  or  incum- 
brancers, or  of  sureties,  and 
not  for  the  benefit  of  the  mort- 


gagor. As  against  him  the 
mortgagee  has  tlie  right  to 
enforce  the  contract  between 
them  according  to  its  terms, 
and  is  not  obliged  to  elect  be- 
tween different  remedies  or 
securities  (1  Story  Eq.  Jur., 
§§  040.  645).  The  right  of 
homestead,  created  by  our 
statutes,  is  certainly  entitled  to 
no  higher  degree  of  favor  than 
the  courts  have  always  ac- 
corded to  the  common-law 
riglit  of  dower  as  against  the 
mortgagee.  See  :  Davis  i: 
"Wetherell,  Oo  Mass.  (13  Allen) 
CO  :  s.c.  90  .\.m.  Dec.  17T  ;  Mc- 
Cabe  r.  Bellows,  83  Mass.  (1 
Allen)  2C9,  and  73  Mass,  (7 
Gray)  148 ;  s.c.  66  Am,  Dec. 
407  :  Gibson  i:  Crehore,  22 
Mass.  (-,  Pick.)  140.  152,  The 
judgment  in  Pitmans  Appeal, 
48  Pa,  St,  315,  is  in  accordance 
with  our  conclusion.  The 
cases  in  some  of  the  western 
states,  cited  by  the  learned 
counsel  for  the  tenants,  so  far 
as  they  countenance  any  equity 
in  the  owner  of  a  right  of  home- 
stead as  .against  a  party  in 
whose  favor  he  has  released  or 
waived  it,  are  supported  by 
no  reasons,  and  do  not  disclose 
how  far  they  may  have  been 
influenced  by  local  statutes." 
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merely,  and  a  failure  to  observe  it  does  not  affect  the 
title  of  a  purchaser  of  the  homestead  at  the  judicial  sale.^ 

Sec,  1592.  Same— 4.  By  forfeiture.— A  homestead  exemp- 
tion may  also  be  lost  by  the  commission  of  those  acts 
which  constitute  a  forfeiture  of  the  privilege.  Thus  the 
right  to  a  homestead  exemption  is  forfeited  by  abandon- 
ment of  the  premises  ;  ^  but  such  right  cannot  be  lost 
except  by  clear  intention  of  total  abandonment.^  The 
right  of  homestead  is  also  forfeited  when  the  owner  con- 
veys the  premises  and  places  the  grantee  in  possession  of 
the  homestead  ;  *  or  where  the  owner  ceases  to  occupy 
the  premises  as  a  home  and  acquires  another  place  of 
permanent  abode,  ^  or  abandons  them  with  the  intention 
of  no  longer  occupying  them  as  a  home  ;  ®  but  mere  tem- 


'  Denegre  i\  Haun,  14  Iowa  240 

s.c.  81  Am.  Deo.  480. 
"  Sheperd  v.  Cassiday,  20  Tex.  24 

s.c.  70  Am.  Dec.  372. 
See  :  Taylor  i\  Hargous,  4  Cal. 

268;  sic.    60    Am.    Dec.    606 

610; 
Wright  V.  Dunning,  46  lU.  271 

s.c.  92  Am.  Dec.  257,   258  ; 
McDonald    v.    Crandall,   43  lU 

231;  s.c.  92  Am.  Dec.  112; 
Walters  v.   People,  18  lU.    194 

s.c.  65  Am.  Dec.  730  ; 
Fyfie  V.  Beers,  18  Iowa  42  ;  s.c, 

85  Am.  Dec.  577  ; 
Savings  Bank  i\  Ayers,  48  Kan 

G02  ;  s.c.  29  Pac.  Rep.  1149  ; 
Layson  v.  Grange,  48  Kan.  4^0 

s.c.  29  Pac.  Rep.  585  ; 
Durland  v.  Seilei;  27  Neb.  33 

s.c.  42  N.  W.  Rep.  741 ;  1  Ball, 

Ann.  R.  Prop.  286  ; 
Franklin  v.  Coffee,  18  Tex.  413 

S.C.  70  Am.  Dec.  292  ; 
Taylor  v.  Boulware,  17  Tex.  74 

S.C.  67  Am.  Dec.  642  ; 
Stewart  v.  Mackey,  16  Tex.  56 

s.c.  67  Am.  Dec.  609  ; 
Ante,  §  1561,  et  seq. 
^  Savings  Bank  v.  Ayers,  48  Kan. 

602  ;  s.c.  29  Pac.  Rep.  1149  ; 
Layson  v.  Grange,  48  Kan.  440  ; 

s.c.  29  Pac.  Rep.  585  ; 
Sheperd    v.    Cassiday,    20  Tex. 

24  ;  s.c.  70  Am.  Dec.  372. 
«  McDonald  v.  Crandall,  43  lU.  231 ; 

s.c.  92  Am.  Dec.  112. 
See  :  Ante,  g§  1572,  1578. 
Under  Illinois  statute,  wife  can 


lose  her  homestead  only  by  a 
release  executed  by  her  in  the 
mode  provided,  or  by  remov- 
ing from  and  abandoning  the 
premises  as  a  home. 

Hoskins  V.  Litchfield,  31  111.  137  ; 
s.c.  83  Am.  Dec.  215. 
»  See  :  Ante,  §  1571. 

Abandonment  of  homestead  by  wife — 
Accompanying  husband  to  new 
homestead. — Wife  who  has  vol- 
untariljf  left  former  homestead, 
and  accompanied  the  husband 
to  and  accepted  the  new  home- 
stead provided  by  him,  can  no 
longer  insist  that  her  home- 
stead rights  still  attach  to  and 
control  the  abandoned  prem- 
ises, or  resist  the  enforcement 
of  a  contract  by  the  husband 
to  convey  the  former  home- 
stead, made  while  it  was  oc- 
cupied as  such. 

Allison  V.  Shilling,  27  Tex.  450  ; 
s.  c.  86  Am.  Deo.  622. 
=  Wright  V.   Dunning,  46  111.  271  ; 
s.c.  92  Am.  Deo.  257,  258  ; 

Fyffe  V.  Beers,  18  Iowa  4;  s.c. 
85  Am.  Dec.  577. 

See  :  Ante,  §  1563. 

Actual  removal  from  homestead  with 
no  intention  to  return  is  a  waiver 
or  forfeiture  of  the  right, 
amounting  to  an  abandonment 
as  against  purchasers  or  credi- 
tors, even  though  no  new 
homestead  be  gained. 

Fyfife  V.  Beers  18  Iowa  4  ;  s.c. 
85  Am.  Dec.  577. 
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porary  absence  caused  by  sickness  or  other  necessary 
cause,  where  there  is  an  intention  to  return,  does  not 
constitute  an  abandonment ;  ^  and  renting  rooms  therein 
to  be  occupied  by  others  does  not  constitute  an  abandon- 
ment.^ A  husband  does  not,  by  committing  adultery, 
forfeit  his  right  to  claim  the  benefit  of  the  homestead 
law.^ 

Sec.  1593.  Same— 5.  By  liability  for  claims  of  creditors.— 
We  have  already  seen  that  the  policy  of  the  law  is  to 
exempt  homestead  property  from  liability  for  debts.* 
There  are  certain  classes  of  debts,  however,  which  are 
privileged,  and  which  have  been  enumerated  as  follows  : 
1.  Debts  and  liens  subsisting  prior  to  the  taking  effect 
of  the  exemption  law  ;  2.  debts  created  prior  to  the  ac- 
quisition of  the  homestead ;  3.  liens  subsisting  prior  to 
the  time  when  the  premises  became  impressed  with  the 
homestead  character ;  4.  unpaid  purchase-money — ven- 
dor's lien ;  5.  debts  contracted  in  removing  incum- 
brances ;  6.  liens  for  the  creation,  improvement,  and 
preservation  of  the  property;  7.  judgments  in  action 
ex  delicto  ;  and  8.  public  debts.^ 

Sec.  1594.  Sam.e— Same— Liability  for  purcliase-m.oney.— 
In  many  of  the  states  statutes  have  been  passed  contain- 
ing express  provisions  declaring  that  homestead  exemp- 
tions shall  not  exist  as  against  the  claim  of  the  vendor 
for  the  purchase-money,  but  in  the  absence  of  such  stat- 
utes the  lien  or  claim  of  the  vendor  of  the  unpaid  pur- 
chase-money of  the  premises  would  be  preferred  in  equity 
to  ijhe  debtor's  right  of  homestead.®    While  no  home- 

'  Wrights,  Dunning,  46  lU.  371;  ^  Thompson  on  Homest.,  §8391,  388. 
s.o.  93  Am.  Dec.  257,  358.  See  :  Phelps  &  Bigelow  Wind- 
See  :  Ante,  8  1583.  mill  Co.  v.  Shay,  33  Neb.  19 ; 
2  Savings  Bank  v.  Ayers,  48  Kan.  s.o.  48  N.  W.  Rep.  896  ; 

603  ;  s.c.  39  Pac.  Rep.  1149  ;  Durland   v.    Seller,  37  Neb.  38  ; 

Laysou  v.  Grange,  48  Kan.  440  ;  s.c.  43  N.  W.  Rep.  741  ;  1  Ball. 

s.c.  39  Pac.  Rep.  585.  Ann.  R.  Prop.  386. 

See :  Ante,  §§  1506,  1524.  «  Montgomery  v.  Tutt,  11  Cal.  190  ; 

'  Blue  V.  Blue,  38  111.  9  ;  s.c.  87  Am.  Dillon  v.  Byrne,  5  Cal.  455  ; 

Dec.  367.  Bills  v.  Mason,  42  Iowa  883  ; 

*  Ante,  §  1500.  Hyatt  v.  Spearman,  20  Iowa  513  ; 

See  :  Green  p.  Marks,  25  111.  331  ;  Phelps  v.  Conover,  35  111.  309; 

Delavan  v.  Pratt,  19  Iowa  429  ;  Burnap  v.  Cook,  16  Iowa  149  ; 

Morgan  v.  Steams,  41  Vt.  398.  s.c.  85  Am.  Dec.  507  ; 
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stead  right  can  be  acquired  in  land  upon  which  the  pur- 
chase-money remains  unpaid,  as  against  the  vendor,  yet 
such  premises  may  he  impressed  with  the  homestead 
character,  and  be  entitled  to  the  homestead  exemption, 
as  against  all  the  world  except  the  vendor.^ 

Sec.  1595.  Same— Same— Same— What  is  purehase-money.— 

As  to  what  is  to  be  regarded  as  purchase-money  there  is 
some  conflict  in  the  authorities,  it  having  been  held  in  an 
early  case  that  money  borrowed  to  purchase  land  is  not 
purchase-money  within  the  meaning  of  a  statute  declar- 
ing that  the  homestead  right  shall  not  be  claimed  against 
a  debt  due  for  the  purchase-money  ;  and  that  such  stat- 
ute only  applies  to  persons  occupying  the  relation  of 
vendor  and  vendee.^  But  the  better  opinion  is  thought 
to  be  that  money  advanced  by  a  third  person  for  the 
purpose  of  purchasing  a  homestead  to  be  occupied  by  the 
vendee  is  purchase-money  within  the  meaning  of  such  a 
homestead  statute,  and  a  lien  upon  the  premises.*    And 


Cole  V.  GiU,  14  Iowa  530  ; 
Christy  v.   Dyer,   14  Iowa 

s.c.  81  Am.  Dec.  493  ; 
Barnes  v.  Gay,  7  Iowa  26  ; 
Succession  of  Foulkes,  13  La. 

537  * 
Stone  v.  Darnell,  20  Tex.  11 
Sheperd  v.  White,  11  Tex, 

354; 
Farmer  v.  Simpson,  6  Tex. 
See  :  Ante,  §  1590. 
Homestead  right  is    subordinate   to 

the  right  of  the  vendor  for  his 

unpaid  purchase-money  is  well 

settled. 
Swift  V.  Kraemer,  13  Cal. 

s.c.   73  Am.  Dec.  603  ; 
Carr  v.   Caldwell,  10  Cal. 

s.c.  70  Am.  Dec.  740  ; 
Lassen  v.  Vance,  8  Cal.  271 

68  Am.  Dec.  322  ; 
Cole  V.  Gill,  14  Iowa  527  ; 
Christy  v.  Dyer,  14  Iowa 

s.c.  81  Am.  Dec.  493. 
See :   Tunstall   v.  Jones,  25  Ark. 

373; 
Williams  v.  Young,  17  Cal.  403  ; 
Skinner  v.  Beatty,  16  Cal.  156; 
McHendry  v.  Reilly,  13  Cal.  75  ; 
Montgomery  V.  Tutt,  11  Cal.  190; 
Dillon  V.  Byrne,  5  Cal.  455  ; 
Bnsh  V.  Scott,  76  111.  534  ; 
Austin    V.   Underwood,   37    lU. 


438; 


An. 

14; 
346, 

303. 


536; 
380: 


438; 


438  ;  s.c.  87  Am.  Dec.  354  ; 
Curtis  V.  Root,  20  111.  57  ; 
Bumap  V.  Cook,  16  Iowa  149  ; 

s.c.  85  Am.  Dec.  507  ; 
Cole  V.  Gill,  14  Iowa  527  ; 
Christy  v.   Dyer,   14  Iowa  438  ; 

s.c.  81  Am.  Dec.  493  ; 
Barney  v.  Gay,  7  Iowa  36  ; 
Greene  v.  Barnard,  18  Kan.  531  ; 
Nichols  V.   Overacker,   16  Kan. 

59; 
New    England  Jewelry    Co.   v. 

Merriam,  84  Mass.(3  Allen)390  ; 
Buckingham  v.  Nelson,  43  Miss. 

417; 
Hopper  V.  Parkinson,  5  Nev.  333; 
Calhoun  v.  Calhoun,  3  S.  C.  283  ; 
Berry  v.  Boggess,  62  Tex.  239  ; 
Hick's  V.  Morris,  57  Tex.  658 
Baker  v.  Ramey,  27  Tex.  53 
Stone  V.  Darnell,  30  Tex.  14 
Robertson's  Admx.   v.   Paul,   16 

Tex.  473  ; 
Sheperd  v.  White,  11  Tex.  354  : 
Farmer  v.  Simpson,  6  Tex.  303. 

2  Parrott  v.  Kurapf ,  103  111.  437  ; 

Eyster  v.  Hatheway,  50  111.  531  ; 

s.c.  99  Am.  Dec.  537  ; 
Austin  V.  Underwood,  37  111.  438, 

441 ;  s.c.  87  Am.  Dec.  254.  350. 

3  Williams  v.  Jones,  100  111.  365  ; 

Magee  r.  Magee,  51  111.  500  ;  a.e. 
99  Am.  Dec.  571  ; 
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money  advanced  to  pay  off  a  mortgage  given  to  secure 
the  purchase  price  of  a  homestead  is  equivalent  to  so 
much  pxirchase-money,  and  if  the  party  thus  advancing 
the  money  takes  a  new  mortgage  from  the  husband  alone 
for  the  money  so  advanced,  the  second  mortgage  is  in 
equity  entitled  to  be  subrogated  to  the  rights  of  the 
first.  1 


Sec.  1596.  Same— Same— Same — Money  used  in  purchasing 
outstanding  title.— Whether  or  not  the  principle  enunciated 
in  the  foregoing  section  can  be  extended  to  those  cases  in 
which  the  husband,  already  in  possession  under  a  defect- 
ive title,  purchases  an  outstanding  title  in  order  to 
preserve  his  homestead  rights,  is  not  so  well  settled. 
But  it  is  thought  that  such  an  outstanding  title  may  be 
purchased  when  it  is  actually  necessary  for  securing  the 
enjoyment  of  the  homestead  right,  and  that  the  money 
agreed  to  be  paid  therefor  becomes  purchase-money 
within  the  meaning  of  the  homestead  statutes,  and  a 
lien  upon  the  premises.^ 


Austin  V.  Underwood,  37  III.  43S; 
s.c.  87  Am.  Dec.  354,  267  ; 

Stevens  v.  Stevens,  93  Mass.  (10 
Allen)  146;  s.c.  87  Am.  Deo. 
630. 

See  :  Ante,  §  1590. 

Purchase-money  —  niiuois  rule.  — 
Money  paid  for  land  by  third 
person  directly  to  grantor  for 
grantee  is  purchase-money,  as 
against  homestead  right  of  the 
grantee. 

Austin  V.  Underwood,  37  111.  438; 
s.c.  87  Am.  Dec.  354,  267. 

Same — Massachusetts  rule. — Where 
one  pui-ohases  a  piece  of  land 
with  a  dwelling-house  thereon, 
and  on  the  day  of  receiving  his 
deed  borrows  money,  which  he 
applies  in  part  payment  there- 
for, and  shortly  afterwards,  on 
the  same  day,  executes  a  note 
for  the  money  so  borrowed,  the 
note  is  to  be  regarded  as  dating 
back  to  the  time  of  the  actual 
loan,  and  as  an  existing  debt 
at  the  time  of  purchase. 

Stevens  v.  Stevens,  93  Mass.  (10 
Allen)  146;  s.c.  87  Am.  Dec. 
630. 

Cases  distinguished,— The  court  in 


Magee  v.  Magee,  51  111.  500; 
s.c.  99  Am.  Dec.  571,  distin- 
guishes the  case  of  Eyster  v. 
Hatheway,  50  111.  521 ;  s.c.  99 
Am.  Dec.  537,  declaring  that 
it  was  a  simple  loan  of  money, 
which,  after  it  was  obtained, 
was  applied  to  pay  a  portion  of 
the  purchase-money  due  on 
the  homestead. 

1  Carr  ■;;.  Caldwell,  10  Cal.  380  ;  s.c. 
70  Am.  Dec.  740. 

^  Cassell  V.  Eoss,  33  111.  344  ;  s.c. 
85  Am.  Dec.  370. 
Money  paid  for  outstanding  title- 
Presumption  of  necessity — Eehut- 
tal. — When  the  husband  hold- 
ing title  to  a  homestead  pur- 
chases an  outstanding  title,  it 
will  be  presumed  to  have  been' 
necessary.  But  this  presump- 
tion may  be  rebutted  by  tlie 
wife  upon  showing  that  she  or 
lier  husband  owned  the  para- 
mount title  at  the  time  when 
such  purchase  was  made,  and 
the  consideration  was  agreed 
to  be  paid  therefor  ;  in  sucli 
case  the  consideration  agreed 
to  be  paid  will  not  be  regarded 
as    purchase-money  so    as   to 
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Sec.  159T.  Same— Same— On  attachment.- The  general 
rule  is  that  land  upon  which  an  attachment  has  already 
been  levied  cannot  be  claimed  as  a  homestead  before  the 
levy  of  execution  in  the  attachment  proceedings,  so  as  to 
defeat  the  attachment  lien.^  This  doctrine  has  been  held 
in  Illinois,-  Kansas,^  Michigan,*  Minnesota,^  New 
Hampshire,'^  North  Carolina,'  Texas,^  andA^ermont  ;^  the 
contrary  doctrine  being  held  in  California,  ^°  Mississippi," 
Nevada, ^^  and  Ohio.^^  But  the  levy  of  an  attachment 
upon  property  possessing  the  character  of  a  homestead 
does  not  give  to  the  attaching  creditor  such  an  interest 
in  the  property  as  to  deprive  the  claimant  to  the  right  to 
it  as  a  homestead.  The  claimant  may  select  and  record 
it  at  any  time  before  the  premises  are  actually  levied 
upon  under  execution.^*  It  is  also  a  general  rule  that 
the  statutory  value  of  a  homestead  is  exempt  from 
attachment,  where,  having  actually  invested  in  land  as  a 
homestead,  it  is  changed  into  money,  or  a  right  of  action 
by  process  of  law  in  invitum,  and  then  kept  separate  as 


subject  the  land  to  its  payment, 
and  all  proceedings  will  be  en- 
joined which  tend  to  deprive 
the  wife  of  the  homestead  to 
the  extent  of  one  thousand  dol- 
lars ;  but  if  it  appears  that  the 
outstanding  title  purchased 
was  paramount,  then  a  sale 
must  be  decreed  to  enforce  the 
payment  of  the  purchsise- 
money. 

Cassel  V.  Ross,  33  111.  244  ;   s.c. 
85  Am.  Dec.  270. 
'  Reinbach  v.  Walter,  27  111.  393  ; 

Bullene  v.  Haitt,  13  Kans.  98  ; 

Avery  v.  Stephens,  48  Mich.  240  ; 
s.c.  12  N.  W.  Rep.  211 ; 

Kelly  V.  Dill,  28  Minn.  435  ; 

Austin  V.  Stanley,  46  N.  H.  51 ; 

Watkins  v.  Overby,  83  N.  C.  165; 

Brooks  V.  Chatham,  57  Tex.  31  ; 

West  River  Bank  v.  Gale,  47  Vt. 
2T. 

2  Reinbach  v.  Walter,  27  111.  393. 

3  Bullene  v.  Haitt,  12  Kans.  98. 

*  Avery  v.  Stephens,  48  Mich.  246  ; 
s.c.  12  N.  W.  Rep.  211. 

5  Kelly  V.  Dill,  23  Minn.  435. 

'  Austin  V.  Stanley,  46  N.  H.  51. 
■>  Watkins  v.  Overby,  83  N.  C.  165. 

6  Brooks  V.  Chatham,  57  Tex.  31. 

9  West  River.  Bank  v.  Gale,  47  Vt. 


"•  Sullivan  v.  Hendrickson,  54  Cal. 
258  ; 
McCracken  v.  Harris,  54  Cal.  81. 

"  Jones  V.  Hart,  62  Miss.  13  ; 
Letcliford  v.  Cary,  52  Miss.'  791  ; 
Irwin  V.  Lewis,  50  Miss.  363  ; 
Lessley  v.  Phipps,  49  Miss.  790  ; 
Trotter  v.  Dobbs,  38  Miss.  198. 

>2  Hawthorne  v.  Smith.  3  Nov.  182; 
s.c.  93  Am.  Dec.  397. 

"  Wildermuth  v.  Koenig,  41  Ohio 
St.  180.  This  decision  \\as 
based  upon  the  following  stat- 
ute :  "  That  the  sheriff  or  other 
officer  executing  any  writ  of 
execution  founded  on  any 
judgment  or  decree,  such  as  is 
mentioned  in  the  first  section 
of  this  act,  on  application  of 
the  debtor,  his  wife,  agent,  or 
attorney,  at  any  time  before 
sale,  if  such  debtor  have  a 
family,  and  if  the  lands  or  tene- 
ments about  to  be  levied  upon, 
or  any  part  or  parcel  thereof, 
shall  be  the  homestead  thereof, 
sliall  cause  the  inquest  of  ap- 
praisers, etc." 

"  Hawthorne  v.  Smith,  3  Nev.  182; 
s.c.  93  Am.  Dec.  897. 
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a  homestead  fund,  in  the  absence  of  any  intenb  to  apply 
it  to  other  uses.^ 

What  is  such  a  possession  as  will  entitle  the  head  of  a 
family  to  claim  the  homestead  exemption  is  a  question 
that  has  not  yet  been  expressly  settled  by  the  courts ; 
but  it  is  thought  that  any  degree  of  possession,  coupled 
with  a  manifest  intention  to  make  the  property  the 
homestead  of  the  family,  is  sufficient  to  give  the  premises 
that  character.  Thus  it  has  been  said  that  where  a  man 
purchases  a  city  lot  with  the  intention  of  making  it  a 
homestead  for  himself  and  family,  and  hauls  lumber  for 
the  purpose  of  building  a  house,  that  the  premises  will 
be  exempt  from  levy  and  sale  on  execution  from  the  time 
of  purchase,  in  those  cases  where  the  completion  is 
followed  by  the  occupancy  of  the  owner  with  his  family.^ 
In  a  case  where  a  man  removed  with  his  family  to 
another  town,  where  he  failed  in  business,  and  for  that 
reason  determined  to  return  to  his  former  homestead, 
and  his  wife  did  return  to  a  room  of  such  homestead, 
where  she  stored  a  load  of  furniture,  it  was  held  that 
they  had  such  a  possession  as  gave  them  a  right  to  a 
homestead  exemption  under  the  statute.^  A  New  Hamp- 
shire case  holds  that  where  the  head  of  a  family,  while 

'  Keyes  v.  Rines,   37  Vt.  260  ;  s.c.  It  is  said  in  Krueger  v.  Pierce, 

86  Am.  Dec.  707.  37    Wis.    269,   that    the    lath, 

Proceeds  of  sale  of  homestead  belong  shingles,  and  lumber  obtained 
to  wife,  and  cannot  be  attached  by  a  debtor  for  the  purpose  of 
for  her  husband's  debts,  where  building  or  repairing  a  dwell- 
she  refuses  to  join  in  a  deed  of  ing-house  occupied  or  to  be 
the  homestead,  unless  the  avails  occupied  by  him  as  a  home- 
are  given  to  lier,  and  the  hus-  stead,  and  actually  deposited 
band  consents  to  her  having  upon  the  land  included  in  the 
them.  homestead,  are  exempt    from 

Keyes  v.  Rines,  37  Vt.  260  ;  s.c.  execution    as  a    part    of    the 

86  Am.  Dec.  707.  homestead.     In  delivering  the 

'Deville  V.  Widoe,  64  Mich.  593;  opinion  the  court  say:  "It  is 

s.c.  31  N.  W.  Rep.  533.  a    cardinal    rule,    which    this 

See :  Gilworth  v.  Cody,  21  Kan.  court  has  frequently  recog- 
'''02;  nized  and  affirmed,  that  ex- 
Bouchard  V.  Bourassa,  57  Mich.  emption  laws  are  to  be  liber- 
8  ;  s.c.  23  N.  W.  Rep.  452  ;  ally    construed.      The    whole 

Gnffin  V.  Nichols,  51  Mich.  575  ;  policy  and  spirit  of  the  law,  so 

s.c.  17  N.  W.  Rep.  63  ;  far    as    homesteads    are    con- 

Reske  v.   Reske,   51   Mich.   541  ;  cerned,  are  to  secure  them  to 

s.c.  16  N.  W.  Rep.  895  ;  the  debtor  and  his  family." 

Barber    v.   Rorabeck,   36    Mich.  See  :  Zimmer  v.  Pauley,  51  Wis. 

o  '^^i  L      TT     ,  .       „.  ,  282  ;  s.c.  8  N.  W.  Rep.  219. 

Scofield  V.  Hopkms,  61  Wis.  370  ;    '  Zimmer  v.  Pauley,  51  Wis.  283 : 

s.c.  31  N.  W.  Rep.  259.  s.c.  8  N.  W.  Rep.  319. 
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engaged  in  moving  into  a  building  just  erected  by  him 
on  the  only  real  estate  he  owns,  for  the  purpose  of  being 
occupied  as  the  family  home,  is  interrupted  by  an  attach- 
ment thereof  by  a  creditor,  but  on  the  next  day  completes 
the  moving,  and  thereafter  continues  to  occupy  the 
premises  with  his  family,  he  is  to  be  considered  as  having 
been  in  occupation  of  the  premises  as  a  homestead  at  the 
time  of  the  attachment.  And  if  the  attaching  creditor 
afterwards  obtains  judgment,  and  extends  the  execution 
issued  thereon  upon  the  whole  of  the  premises,  it  is  the 
duty  of  the  officer,  on  application  therefor  being  made, 
to  set  off  a  homestead  therefrom  to  the  debtor.  A  refusal 
to  comply  with  such  application  will  render  the  sale 
wholly  inoperative  and  void.^ 

Sec.  1598.  Same— Same— On  execution.- Under  the  ex- 
emption statutes  of  the  various  states  homesteads  are 
not  subject  to  forced  sale,  either  on  execution  or  on  other 
final  process  of  court,  ^   except  where  such  homestead 


Fogg  V.  Fogg,  40  N.  H.  283  ;  s.c. 
77  Am.  Dec.  715. 

See  :  Gary  v.  Esterbrook,  6  Cal. 
457; 

PirLkerton  v.  Tumlin,  22  Ga.  165  ; 

Fenwick  v.  Floyd,  1  Har.  &  G. 
(Md.)  172  ; 

Fletcher  v.  State  Capital  Bank, 
37  N.  H.  369  ; 

Norris  v.  Moulton,  34  N.  H.  393  ; 

Hoyt  V.  Howe,  3  Wis.  753 ;  s.c. 
16  Am.  Dec.  705. 

Duty  of  sheriff  to  assign  homestead. — 
It  is  clearly  the  duty  of  the 
slxerifEto  make  the  assignment, 
say  the  Supreme  Court  of  New- 
Hampshire,  in  the  case  of  Fogg 
V.  Fogg,  40  N.  H.  382 ;  s.c.  77 
Am.  Dec.  715  j  "  it  is  expressly 
so  provided  in  that  statute, 
and  no  other  mode  of  doing  it 
is  prescribed.  It  is  true,  it  iias 
been  held  that  when  no  appli- 
cation was  made  to  the  sheriff 
to  assign  the  homestead,  the 
right  to  it  could  not  be  re- 
garded as  waived  or  lost,  but 
that  other  proceedings  may  be 
instituted  to  obtain  an  assign- 
ment of  the  homestead,  at  least 
by  the  wife  after  the  death  of 
the  husband  :  Fletcher  v.  State 
Capital  Bank,   37  N.  H.   369 ; 


Norris  v.  Moulton,  34  N.  H.  392; 
the  court  having  held  that  the 
nature  of  the  provisions  of  the 
act  is  such  as  to  exclude  the 
idea  that  the  remedy  provided 
was  to  be  the  only  one.  But 
in  this  case,  application  having 
been  made,  aU  the  circum- 
stances exist  which  make  it 
imperative  on  the  sheriff  to  set 
out  the  homestead.  The  object 
of  the  law  was  to  exempt  the 
homestead  altogether  from  at- 
tachment and  execution,  if  it 
did  not  exceed  in  value  the 
sum  of  five  hundred  dollars ; 
and  if  it  did  exceed  that  sum, 
to  provide  a  cheap,  expeditious, 
and  summary  mode  of  deter- 
mining its  value,  and  setting 
out  the  homestead,  and  all  with 
the  view  of  leaving  the  debtor 
in  the  undisturbed  enjoyment 
of  the  family  home." 
^  Ackley  v.  Chamberlain,  16  Cal. 
181 ;  s.c.  76  Am.  Dec.  516  ; 

Kendall  v.  Clark.  10  Cal.  17  ;  s.c. 
70  Am.  Dec.  691. 

See  ;  Bishop  v.  Hubbard,  33  Cal. 
514  ;  s.c.  83  Am.  Dec.  133  ; 

McDonald  v.  Badger,  23  Cal.  393; 
s.c.  83  Am.  Dec.  123  ; 

Williams  v.  Young,  17  Cal.  403  ; 
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covers  more  property  than  the  law  allows,  in  which  case 
the  surplus  not  exempt  may  be  sold.-^  This  prohibition 
of  sale  being  absolute,  a  levy  upon  and  sale  of  a  home- 
stead will  be  absolutely  void  and  convey  no  title  to  the 
purchaser  ;  ^  and  no  damage  results  to  the  owner  of  the 
homestead  therefrom.''  Where  the  homestead  exceeds 
the  amount  allowed  by  law,  and  cannot  be  subdivided 


Gee  V.  Moore,  14  Cal.  473,  475  ; 
Cook  V.  McChristian,  4  Cal.  23  ; 
Charless  v.   Lamberson,  1   Iowa 

435  ;  s.c.  63  Am.  Dec.  457  ; 
Rockwell  V.  Hiibbell's  Adrars.,  3 

Doug.  (Mich.)  197  ;  s.c.  45  Am. 

Dec.  246  ; 
Campbell  v.  Elliott,  53  Tex.  160  ; 
Bomback  v.  Sykes,  24  Tex.  218  ; 
Morrison  v.  Bean,  15  Tex.  268  ; 
Sampson  v.  Williamson,  6  Tex. 

103  ;  s.c.  55  Am.  Dec.  763  ; 
Hoyt  V.  Howe,  3  Wis.  752  ;  s.c. 

62  Am.  Dec.  705  ; 
Lanahan  v.  Sears,  103  U.  S.  331  ; 

bk.  26  L.  ed.  180. 
A  farced  sale  has  been  defined  to  be 

a  sale  made  at  the  time  and  in 

manner  prescribed  by  law,  in 

virtue  of  an  execution  issued 

on  a  judgment   already    ren- 
dered by  a  court  of  competent 

jurisdiction. 
See  :  Macdonough  v.  Elam,  1  La. 

489,  491 ;  s.c.  20  Am.  Dec.  284; 
Dufour    V.    Camfranc,   11   Mart. 

(La.)  607,  610,  675  ;  s.c.  18  Am. 

Dec.  360 ; 
Donaldson    v.  Rouzan,    8  Mart. 

(La.)  N.  S.  163 ; 
Sampson  v.  Williamson,  6  Tex. 

103  ;  s.c.  55  Am.  Dec.  763. 
In  other  words,  a  forced  sale  is 

one  which  is  made  under  the 

process  of  the  court  and  in  the 

mode  prescribed  by  law. 
Sampson  v.  Williamson,  6  Tex. 

103  ;  s.c.  55  Am.  Dec.  762  ; 
Civ.   Code  La.,  arts.  3580,  2594, 

3595. 
1  McDonald  v.  Badger,  23  Cal.  393  ; 

S.C.  83  Am.  Dec.  123  ; 
Morrison  v.  Bean,  15  Tex.  267, 

268. 
'  Hughes  V.  Watt,  26  Ark.  228  ; 
Barrett  v.  Sims,  59  Cal.  615  ; 
Wilson  V.  Madison,  58  Cal.  1  ; 
Deffelry  v.  Pico,  46  Cal.  289,  493  ; 
Spencer  v.  Geissman,  37  Cal.  96 ; 

s.c.  99  Am.  Dec.  248  ; 


McDonald  v.  Badger,  23  Cal.  393  ; 
s.c.  83  Am.  Dec.  123  ; 

Williams  v.  Young,  17  Cal.  408  ; 

Ackley  v.  Chamberlain,  16  Cal. 
181 ;  s.c.  76  Am.  Dec.  516  ; 

Kendall  v.  Clark,  10  Cal.  17  ;  s.c. 
70  Am.  Dec.  691 ; 

Pinkerton  v.  Tumlin,  23  Ga.  165  ; 

Asher  v.  Mitchell,  93  111.  480  ; 

Conklin  v.  Foster,  57  111.  104 ; 

Wiggins  V.  Chance,  54  111.  175 ; 

Morris  v.  Ward,  5  Kan.  239  ; 

Wing  V.  Hayden,  10  Bush  (Ky.) 
376; 

Beecher  v.  Baldy,  7  Mich.  488  ; 

Vogler  V.  Montgomery,  54  Mo. 
577: 

Laconia  Savings  Bank  v.  Rollins, 
63  N.  H.  66  ; 

Tucker  v.  Kenniston,  47  N.  H. 
367  ;  s.c.  93  Am.  Dec.  425  ; 

Fogg  V.  Fogg,  40  N.  H.  282  ;  s.c. 
77  Am.  Dec.  715  ; 

Lambert  v.  Kinnery,  74  N.  C. 
350; 

Abbott  V.  Cromartie,  72  N.  C. 
393 ;  s.c.  31  Am.  Rep.  457  ; 

Taylor  v.  Ryhne,  65  N.  C.  580, 
531  ; 

Lute  V.  ReUly,  65  N.  C.  20,  21 ; 

Gray  v.  Baird,  4  Lea  (Tenn.)  313 , 

Beard  v.  Blum,  64  Tex.  59  ; 

Hamblin  v.  Warnecke,  31  Tex. 
91; 

Sampson  v.  Williamson.  6  Tex. 
103  ;  s.c.  55  Am.  Dec.  762  ; 

Myers  v.  Ford,  23  Wis.  139. 
'  Kendall  v.  Clark,  10  Cal.  17  ;  s.c. 
70  Am.  Dec.  691. 

A  complaint  alleging  that  a  party,  as 
sheriff,  under  an  execution  against 
plaintiff,  levied  on  and  sold  cer- 
tain property  which  was  the 
homestead  of  plaintiff,  and 
claiming  damages  in  two  thou- 
sand dollars,  does  not  state 
facts  sufficient  to  constitute  a 
cause  of  action. 

Kendall  v.  Clark,  10  Cal.  17  ;  s.c. 
70  Am.  Dec.  691. 
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without  material  injury,  most  of  the  statutes  provide 
that  it  shall  be  sold  and  the  amount  exempt  from  execu- 
tion paid  to  the  claimant,  the  residue  being  applied  to 
the  satisfaction  of  creditors.^  In  such  a  case  the  proceeds 
of  the  sale  will  be  exempt  in  the  same  manner  as  the 
homestead  from  which  they  arise  was.^  This  has  been 
said  to  be  on  the  principle  that  a  clear  distinction  exists 
between  the  proceeds  of  property,  exempt  from  attach- 
ment, when  such  property  has  been  sold  by  the  debtor, 
and  when  it  has  been  sold  by  proceedings  against  his  will 
and  changed  into  money  ;  in  the  latter  case  the  money  is 
exempt  from  attachment  the  same  as  the  property  itself.^ 
There  are  cases,  however,  where  property  claimed  as  a 
homestead  is  subject  to  sale  ou  execution.  One  of  these 
is  where  an  execution  is  issued  upon  a  judgment  founded 
upon  a  tort.*    Another  case  in  which  the  homestead  is 

'  Hume  V.  Gossett,  43  111.  397  ; 
Walsh  v.  Horine,  36  111.  238 : 
Pitfsfleld  Banku.  Howk,  86  Mass. 

(4  Allen)  347. 
See  :  Silloway  v.  Brown,  94  Mass. 

(13  Allen)  30,  85  ; 
Castle    V.   Palmer,   88    Mass.    (6 

Allen)  401,  403. 
Power  to  allot — Aljsence  of  statutory 

provision. — Some  cases  hold  that 

in  the  absence  of  statutory  pro- 
vision, power  to  allot  any  ex- 
emption in  the  premises,  or  to 

allow  any  equivalent  in  money 

for    a    homestead    exemption, 

does  not  exist. 
Garner  v.  Bond,  61  Ala.  84  ; 
Miller  v.  Marx,  55  Ala.  333  ; 
Helfenstein  v.  Cave,  3  Iowa  387  ; 
Beecher  v.  Baldy,  7  Mich.  488. 
In  Silloway  v.   Brown,  94  Mass. 

(13  Allen)  30,  35,  it  is  said  that 

"  upon  the  levy  of  an  execution 

by  extent  upon  the  land,  the 

amount  of  the  homestead  ex- 
emption, in  the  absence  of  any 

statute    iJroviding    otherwise, 

might  be  deducted    from  the 

appraised  value  of  the  land." 
Citin<?  :  Castle  v.  Palmer,  88  Mass. 

(6  Allen)  401,  403; 
Pittsfield  Bank  v.  Howk,  86  Mass. 

(4  Allen)  347. 
» Maxey  v.  Loyal,  38  Ga.  531 ; 
Bearing  v.  Thomas,  35  Ga.  333  ; 
Walsh  V.  Horine,  36  111.  338  ; 
Mitchell  V.  MUhoan,  11  Kan.  617  ; 


Pittsfield  Bank  v.  Howk,  86  Mass. 
(4  Allen)  347  ; 

Fogg  V.  Fogg,  40  N.  H.  383  ;  s.c. 
77  Am.  Deo.  715  ; 

Keyes  v.  Rines,  37  Vt.  360  ;  s.c. 
86  Am.  Dec.  707  ; 

Morgan  v.  Stearns,  41  Vt.  398  ; 

Watkins  v.  Blatschinski,  40  Wis. 
347. 

Money  due  as  damages  assessed  for 
right  of  way  over  a  homestead  has 
been  held  exempt  from  execution, 
although  the  character  of  the 
homestead,  as  such,  is  not  de- 
stroyed by  the  easement. 

Kaiser  v.  Seaton,  03  Iowa 
s.c.  17  N.  W.  Eep.  664. 
5  Kaiser  v.  Seaton,  63  Iowa  463  ; 
17  N.  W.  Rep.  664. 

See  :  Houghton  v.   Lee,   50 
101  : 

Mitchell  V.  Milhoan,  11  Kan.  617; 

Tillotson  V.  Wolcott,  48  N.  Y .  188; 

Cooney  v.  Cooney,  65  Barb.  (N. 
Y.)  524  ; 

Keves  v.  Rines,  37  Vt.  360,  363  ; 
s^c.  86  Am.  Dec.  707  ; 

Stebbins  v.  Peeler,  39  Vt.  389. 
"  Meredith  v.  Holmes,  68  Ala.  190  ; 

Davis  V.  Henson,  39  Ga.  345  ; 

Lathrop  v.  Singer,  39  Barb.  (N. 
Y.)  396 ; 

Schouton  V.  Kilmer,  8  How.  (N. 
Y.)  Pr.  527  ; 

Whiteacre  v.  Rector,  29  Gratt. 
(Va.)  714;  s.c.  36  Am.  Rep.  420. 

See  :  Ante,  §  1513. 
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liable  to  sale  on  execution  is  where  a  partnership,  in 
embarrassed  circumstances,  converts  its  means,  upon  the 
strength  of  which  it  has  obtained  credit,  into  real  estate, 
that  it  may  be  claimed  as  a  homestead  by  one  of  the 
firm,  and  for  the  purpose  of  placing  their  property 
beyond  the  reach  of  their  creditors  ;  in  such  a  case  the 
land  is  still  liable  for  the  debts  of  the  firm,  and  is  subject 
to  the  executions  of  the  creditors,  notwithstanding  the 
declaration  of  homestead.^ 

Sec.  1599.  Same— Same— On  judgment.— For  the  reasons 
already  given  a  judgment  cannot  be  enforced  against  a 
homestead  while  the  debtor  continues  to  occupy  it  with 
his  family,  the  remedy  of  forced  sale  being  suspended 
during  such  period,^  except  in  those  cases  where  the 
judgment  is  for  the  purchase-money  of  the  premises,  in 
which  case  the  homestead  will  not  be  exempt  ;  ^  but  the 
judgment  lien  will  attach  to  the  fee  of  the  estate  owned 
and  occupied  by  the  debtor  as  a  homestead,  and  may  be 
enforced  whenever  the  premises  cease  to  be  occupied  by 
the  debtor  or  his  family  as  their  homestead.*  Home- 
Tie  authorities  are  not  harmonious  Lee  v.  Ejnsbury,  13  Tex.  68  ;  s.c. 
upon  this  question,  the  homestead  62  Am.  Deo.  546  ; 

being  held  exempt  in  the  fol-        Jarvais  v.  Moe,  38  Wis.  442,  445 ; 
lowing  cases  :  Dopp  v.  Albee,  17  Wis.  590,  591 ; 

Loomis  V.  Gerson,  62  111.  11  ;  Baltimore  Annual  Conference  v. 

Conroy  v.  SuUivan,  44  111.  451 ;  Schell,  17  Wis.  308,  312  ; 

Cook  V.  Newman,  8  How.  (N.  Y.)        Searaans  v.  Carter,  15  Wis.  548 ; 

Pr.  523  ;  s.c.  82  Am.  Dec.  696  ; 

GiU  V.  Edwards,  87  N.  C.  76 ;  Upman  v.  Second  Ward  Bank,  15 

Dellinger  v.  Tweed,  66  N.  C.  206;  Wis.  449,  452  ; 

Me  Radway  (Ky.),  3  Hughes  C.        Simmons  v.  Johnson,  14  Wis.  523, 
C.  609  ;  s.c.  Fed.  Cas.  No.  11527.  527. 

'  Bishop  V.  Hubbard,  23  Cal.  514  ;    «  Bills  v.  Mason,  42  Iowa  329,  333 ; 

s.c.  83  Am.  Deo.  132.  Hyatt  v.  Spearman,  20  Iowa  510, 

'  McDonald  v.  Badger,  23  Cal.  393 ;  513  ; 

s.c.  83  Am.  Dec.  123 ;  Burnap  v.  Cook,  16  Iowa  149, 153; 

Hoytu  Howe,  3  Wis.  752;  s.c.  s.c.  85  Am.  Dec.  507; 

62  Am.  Deo.  705.  Cole  v.  Gill,  14  Iowa  527,  530. 

See :  Barrett  v.  Sims,  59  Cal.  619;        See  :  Ante,  §§  1594-1596. 
SuUivan  i;.  Hendrickson,  54  Cal.    '' Bliss  ti.  Clark,  39  111.  590;  s.c.  89 

259  ;  Am.  Dec.  330  ; 

Ackley  v.   Chamberlain,  16  Cal.        Tillotson  v.  Millard,  7  Minn.  513  ; 

181 ;  s.c.  76  Am.  Dec.  516  ;  s.c.  82  Am.  Dec.  112  ; 

Bliss  V.  aark.  39  111.  590  ;  s.c.  89        Folsom  v.  Carli,  5  Minn.  333  ;  s.c. 

Am.  Dec.  330  ;  80  Am.  Dec.  429  ; 

Cummings  v.  Long,  16  Iowa  41 ;        Bliss  v.  Clark,   39  111.   590  ;  s.c. 

s.c.  85  Am.  Dec.  502  ;  89  Am.  Dec.  330. 

Folsom  u.  Carli,  5  Minn.  333;  s.c.        Under  Minnesota  homestead  ezemp- 
80  Am.  Dec.  429 ;  tion  law,   as  it  existed  prior  to 
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stead  premises  are  exempt  from  a  judgment  lien  while 
the  premises  are  held  by  the  j  udgment  debtor  as  a  home- 
stead, either  while  used  as  such,  or  after  sale  and  trans- 
fer of  possession,  in  those  cases  where  the  premises  are 
used  as  a  homestead  before  the  day  upon  which  judg- 
ment was  rendered  was  contracted.^  But  a  judgment 
which  is  a  lien  upon  the  homestead  is  not  affected  by  sub- 
sequent passage  of  statute,  providing  that  the  owner  of 
a  homestead  "  may  I'emove  therefrom,  or  sell  and  con- 
vey the  same,  and  such  removal  or  sale  and  conveyance 
shall  not  render  such  homestead  subject  or  liable  to 
forced  sale  on  execution  or  other  final  process  hereafter 
issued  on  any  judgment  or  decree  ;  "  and  therefore  the 
enforcement  of  such  a  judgment  against  a  homestead, 
after  a  sale  thereof,  will  be  restrained.^ 

Sec.  1600.  Same— 6.  By  waiver  of  homestead  right.— An- 
other method  in  which  homesteads  may  be  lost  is  by  any 
act  constituting  a  waiver  of  the  homestead  rights,  such 
as  a  conveyance  of  the  premises  by  the  husband  and 
wife  ;  ^  and  incumbrance  of  the  premises  by  the  husband 
and  wife,*  or  by  an  unmarried  man,  is  a  waiver  of  the 

I860,   where  a  judgment  was  and  the  premises  become  liable 

rendered    and    property    sold,  to  levy  and  sale,  then  the  first 

the  lien   of  the  judgment  at-  levy  thereafter   will  bind  the 

tached  to  the  homestead  as  well  property,  whether  the  writ  be 

as  other  real  property  of  the  issued  upon  a  senior  or  a  jimior 

judgment  debtor,  and  the  ex-  judgmeiit. 

emption  applied  only  to  a  sale  '  Cummmgs  v.  Long,  16  Iowa  41 

on  execution  while  the  home-  s.c.  85  Am.  Dec.  502  ; 

stead    was    occupied     by    the  Seamans  v.  Carter,  15  Wis.  548 

debtor  and  his  family,  but  did  s.c.  82  Am.  Deo.  696. 

not  affect  the  lien  ;  therefore  a  -  Seamans  v.  Carter,   15  Wis.  548 

grantee  of  the  judgment  debtor  s.c.  83  Am.  Dec.  696. 

took  the  property  subjecttothe  '  See  :  Ante,  §  1578. 

lien  of  the  judgment.  Waiver  as   to  particular  debts— Not 

Folsom  V.  CarU.  5Mmn.  333  ;  s.c.  w.iiver  as  to  others.— But  a  con- 

80  Am.  Dec.  429.  veyanoe   of  the  homestead  by 

In  Illinois  a  judgment  lien  does  not  the  Imsband  and  wife,  to  secure 

attach  to  premises  held  as  home-  the  payment  of  particular  debts, 

stead  during  the  time  that  tliey  is  not  a  waiver  of  the  right  of 

continue  to  be  so  held  ;   and  homestead    as    against    other 

during  such  time  they  are  in  debts. 

the  same  situation,  witli  refer-  Jackson  ,%  Shelton,  89  Tenn-  82  ; 

ence  to  a    judgment   lien,   as  s^c.  10  S    W.  Bep.  142;  13  L. 

though   no  judgment    existed  R.   .\.  514.                  .•     ,      j  ut- 

■lo-ainst  the  owner      But  when  *  Is  a  waiver  as  to  the  particular  debt 

Exemption  as  a  homestea<l  shall  secured .  but  not  generally, 

from  any  cause  cease  to  exist,  See  :  Ante,  fe§  1587-1591. 
95 
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homestead  right  therein,  even  though  it  contains  no  ex- 
press waiver.^  It  has  been  held  in  Virginia  that  a 
waiver  of  the  homestead  right  before  the  homestead  is 
set  apart  may  be  authorized  by  statute  ;  ^  but  the  weight 
of  authority  is  to  the  effect  that  a  person  cannot,  by 
agreement,  waive  his  prospective  right  to  an  exemption 
from  execution.^  A  release  executed  by  the  husband 
and  wife  or  by  the  wife  alone,  in  the  mode  provided  by 
statiite,  is  a  waiver  of  the  homestead  rights.* 

Section  VIII.— Homestead  Exemption— Construction  and  Pbaotice. 

Sec.  1601.  Introductory — Constitutional  and  statutory  provisions. 

Sec.  1603.  Constitutionality  of  statutes  creating  homesteads. 

Sec.  1603.  Same — Varying  constitutional  provision. 

Sec.  1604.  Same — Retroactive  statutes. 

Sec.  1605.  Construction  of  homestead  statutes. 

Sec.  1606.  Same — Retroactive  construction. 

Sec.  1607.  Protection  of  homesteads — Mortgage  not  foreclosed  when. 

Sec.  1608.  Descent  of  homesteads — Disposition  by  will. 

Sec.  1609.  Actions  affecting  homestead — Pleadings. 

Sec.  1610.  Same— Wife  as  party  to. 

Section  1601.  introductory— Constitutional  and  statutory 

'  Mullins  V.  Clark,  13  Ky.  L.  Rep.  An.  330 ; 

29  ;  s.c.  15  S.  W.  Rep.  784.  Leviclss  v.  Wallier,   15  La.   An. 

In  Illinois  it  is  otherwise.     See  :  345  ; 

Ante,  §  1591.  Harper  v.  Leal,  10  How.  (N.  Y.) 

Waiver  or  abandonment  of  homestead  Pr.  376,  383  ; 

—Use  for  unlawful  purpose.— The  Crawford  v.  Lockwood,  9  How. 

fact  that  a  homestead  is  used  (N.  Y.)Pr.  547; 

for  unlawful  purposes  does  not  Branch  v.  Tomlinson,   77  N.   C. 

render  it  liable  to  sale  on  exe-  888  ; 

cution.  Denny  v.  White,  3  Cold.  (Tenn.) 

Prince  v.  Hake,  75  Wis.  638  ;  s.c.  383  ;  s.c.  88  Am.  Deo.  596  ; 

44  N.  W.  Rep.  835.  Maxwell  v.  Reed,  7  Wis.  583. 

'  Linkenhoker's  Heirs  v.   Detrick,  «  Pardee  v.  Lindley,  31  111.  174  ;  s.c. 

81  Va.  44  ;  s.c.  59  Am.  Rep.  648;  83  Am.  Dec.  319  ; 

Reed  v.  Union  Bank  of  Winches-  Hoskins  v.  Litchfield,  81  111.  137 ; 

ter,  29  Gratt.  (Va.)719.  s.c.  83  Am.  Dec.  315. 

'  Carter  t;.  Carter,  20  Fla.  558;  s.c.  See:  School  Trustees  v.  Hovey, 

51  Am.  Rep.  618  ;  94  111.  394  ; 

Recht  V.  Kelly,  83  111.   147  ;  s.c.  Best  v.  Gholson,  89  111.  465 ; 

35  Am.  Rep.  301  ;  Warner  v.  Crosby,  89  111.  330  ; 

Phelps  V.  Phelps,  72  111.  545  ;  s.c.  Clubb  v.  Wise,  64  111.  157  ; 

33  Am.  Rep.  149  ;  Thornton  v.  Boyden,  31  111.  300  ; 

Curtis  V.  O'Brien,  20  Iowa  376  ;  Smith  v.  Miller,  31  111.  157  ; 

s.c.  89  Am.  Dec.  543  ;  Conner  v.  Nichols,  31  111.  148  ; 

Moxley  v.  Ragan,  10  Bush  (Ky.)  Boyd  v.  Cudderback,  31  111.   113  ; 

156  ;  s.c.  19  Am.  Rep.  61  ;  Vanzant  v.  Vanzant,   33  111.  536  ; 

Hardm  v.  Wolf,  29  La.  An.  333  ;  Panton  v.  Manley,  4  111.  App.  210; 

Van  Wickle  v.   Landry,   39  La.  Ayers  v.  Hawks,  1  111.  App.  600. 
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provisions.— Homestead  exemptions  are  secured  in  two 
ways,  to  wit  :  either  by  constitutional  provision  or  statu- 
tory enactment.  A  constitutional  provision  creating  a 
homestead  exemption  protects  it  from  forced  sale  with- 
out the  aid  of  legislation,  ^  because  it  is  made  secure  by 
the  fundamental  law  of  the  state  from  all  invasion  by 
any  legal  process,  and  is  intended  to  be  made,  by  such 
constitutional  provision,  the  inviolable  sanctuary  of  the 
family  ;  not  merely  of  the  head  of  the  family  but  of  all 
its  members,  whether  consisting  of  husband  and  wife 
and  children,  or  any  other  combination  of  human  beings 
living  together  in  a  common  interest  and  having  a  com- 
mon object  in  their  pursuits  and  occupations.^  Thus  a 
constitutional  provision  exempting  as  a  homestead  one 
hundred  and  sixty  acres  of  farming  land,  or  one  acre 
within  the  limits  of  any  incorporated  city  or  town,  does 
not  impair  the  obligation  of  contracts,  notwithstanding 
the  value  may  vary  greatly  with  the  size  of  the  city  or 
the  nearness  of  the  land  thereto ;  since  the  average  of 
the  homesteads  is  not  unreasonable.^    But  a  constitu- 


■  Wilson  V.  Cochran,  31  Tex.  677 ; 
S.O.  98  Am.  Deo.  553. 

«  See  :  Ante,  %%  1558,  1559. 

^  Cusic  V.  Douglass,  3  Kan.  133 ; 
s.c.  87  Am.  Dec.  458. 
Begnlatlons  of  proceeding  as  to  past 
contracts — Federal  doctrine — Bron- 
son  V.  Kinzie. — The  Supreme 
Court  of  the  United  States  say 
in  the  case  of  Bronson  v.  Kin- 
zie, 42  U.  S.  (1  How.)  311 ;  bk. 
11  L.  ed.  143,  that  "  a  state  may- 
regulate  at  pleasure  the  modes 
of'  proceeding  in  its  courts  in 
relation  to  past  contracts  as 
well  as  future.  It  may,  for  ex- 
ample, shorten  the  period  of 
time  within  which  claims  shall 
be  barred  by  the  statute  of  lim- 
itations. It  may,  if  it  think 
proper,  direct  that  necessary 
implements  of  agriculture  or 
the  tools  of  a  mechanic  or 
articles  of  necessity  and  house- 
hold furniture  shall,  like  wear- 
ing apparel,  not  be  liable  to 
execution  on  judgments.  Reg- 
ulations of  this  description  have 
always  been  considered  in  every 
civilized  community  as  prop- 
erly belonging  to  the   remedy 


to  be  exercised  or  not  by  every 
sovereignty  according  to  its 
own  views  of  policy  and  hu- 
manity. It  must  reside  in 
every  state  to  enable  it  to  secure 
its  own  citizens  from  unjust 
and  hartissing  litigation,  and 
to  protect  them  in  those  pur- 
suits wliicli  are  necessarj'  to 
the  existence  and  well-being  of 
every  community.  And  al- 
though a  new  remedy  may  be 
deemed  less  convenient  tlian 
the  old  one,  and  may  in  some 
degree  render  the  recovery  of 
debts  more  tardy  and  difficult, 
yet  it  will  not  follow  that  the 
law  is  unconstitutional .  M''hat- 
ever  belongs  merely  to  the 
remedy  may  be  altered  accord- 
ing to  the  will  of  the  state,  pro- 
vided the  alteration  does  not 
impair  the  obligation  of  the 
contract.  But  if  that  effect 
is  produced,  it  is  immaterial 
whether  it  is  done  by  acting  on 
the  remedy  or  directly  on  the 
contract  itself.  In  either  case 
it  is  protected  by  the  constitu- 
tion." 
Same — Kansas     doctrine — Cusic    v. 
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tional  provision  creating  a  homestead  exemption  cannot 
be  retroactive  in  its  effects,  any  more  than  a  statute 
creating  such  an  estate  ;  ^  consequently  a  judgment  ren- 
dered prior  to  the  adoption  of  a  constitution  is  not  ex- 
cepted from  the  operation  of  the  homestead  exemption 
clause  by  the  clause  providing  that  all  contracts,  judg- 
ments, etc.,  shall  continue  after  the  change  from  the 
territorial  government  to  a  state  government  as  if  no 
change  had  taken  place,  since  the  object  was  to  save  the 
right  to  enforce  all  contracts,  judgments,  etc.,  leaving 
the  means  of  enforcing  them  subject  to  such  changes  as 
the  constitution  or  Legislature  under  it  might  make,  and 
not  to  prohibit  a  change  of  remedy.^ 

Sec.  1602.  Constitutionality  of  statutes  creating  home- 
steads.—The  constitutionality  of  statutes  creating  home- 
steads, where  they  act  only  upon  contracts  to  be  entered 
into  and  debts  to  be  incurred  in  the  future,  is  too  well 
settled  to  be  now  called  in  question  ;  and  such  statutes 
will  be  sustained  as  constitutional  although  they  may 
here  and  there  work  an  individual  hai'dship,  so  long  as 
the  extent  of  the  homestead  shall  be  in  accordance  with 
sound  policy  and  humanity,  and  no  greater  than  shall 
be  reasonably  necessary  to  protect  the  citizens  in  the 
pursuits  necessary  to  their  existence  and  well-being.^ 
Yet  a  state  is  not  omnipotent  as  to  amount  of 
property  to  be  exempted  as  a  homestead,  and  its 
action  will  not  be  constitutional  if  it  shall  be  apparent 

Douglass. — The  Supreme  Court  ifications  as  sound  policy,  hu- 

of  Kansas  say  in  the  case  of  manity,  and  the  well-being  of 

Cusic  V.  Douglass,  3  Kan.  133  ;  the  community  shall  dictate. 

B.C.  87  Am.  Dec.  458,  that  there  So  long  as  the  Legislature  shall 

is  here  "  a  clear  recognition  of  keep  within  these  limits,  the 

the  power  of  a  state  to  take  obligation   of  the    contract  is 

away  from  a  creditor  his  right  not  impaired.     If  the  exemp- 

to    subject    a    portion   of   his  tion  of  a  homestead  be  within 

debtor's  property  to  the  satis-  them,  then  a  law  which  secures 

faction  of  his  debt,  but  the  doc-  one  to  the  citizen  does  not  im- 

trine  is   not  predicated    upon  pair  the  obligation  of  a  prior 

any  admission  of  the  power  of  contract." 

the  Legislature  to  impair  the  '  See :  Post,  §  1604. 

obligation  of  the  contract.    It  ^  Cusic  v.   Douglass,   3  Kan.   123 ; 

is  upon  the  theory  that  such  s.c.  87  Am.  Deo.  458. 

legislation  applies  to  the  rem-  ^  Cusic  v.   Douglass,  3  Kan.   123  ; 

edy,   and   that  the   power   to  s.c.  87  Am.  Dec.  458. 
change  it  extends  to  such  mod-  ' 
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•  that  the  object  was  not  so  much  to  secure  the  well-being 
of  the  citizens  as  to  enable  them  to  hold  large  amounts 
of  property  for  their  own  aggrandizement,  and  for  other 
purposes  than  that  of  homesteads.^ 

Sec.  1603.  Same  —  'Varymg  constitutional  provision.  — 
Where  the  constitution  in  any  manner  defines  the  home- 
stead, or  limits  it  in  any  particular,  a  statute  seeking  to 
in  any  way  vary  the  rights  and  privileges  of  the  home- 
stead exemption  will  in  that  respect  be  held  uncon- 
stitutional and  void.  Thus  where  the  constitution  of 
the  state  provides  that  the  homestead  shall  be  exempt 
from  seizure  and  sale  for  the  payment  of  all  debts,  a 
statute  excepting  from  the  benefit  of  the  exemption  a 
certain  class  of  debts  will  be  void ;  ^  and  where  the 
constitution  fixes  the  quantity,  value,  or  duration  of 
the  homestead  exemption,  any  statute  attempting  to 
increase  or  diminish  or  vary  the  exemption  in  these 
particulars  will  be  void.^ 

Sec.  1604.  Same— Retroactive  statutes.— Whether  or  not 
statutes  creating  a  homestead  exemption,  which  are 
retroactive  in  effect,  are  to  that  extent  unconstitutional 
and  void  is  a  question  upon  which  the  authorities  are  not 
in  harmony ;  some  of  the  courts  holding  such  a  pro- 
vision remedial  only  and  affecting  contracts,  without  im- 
pairing the  obligation  thereof,  so  long  as  the  statutory 
exemptions  are  within  the  dictates  of  sound  policy, 
humanity,  and  the  well-being  of  the  community  ;  and 
that  within  these  limits  the  state  is  the  sole  judge  of  the 

'  Cusic  V.  Douglass,  3  Kan.   123  ;  Deo.   779).    And  the  right  of 

s.c.  87  Am.  Dec.  458.  waiver  cannot  be  so  exercised 

'  Coleman    v.    BaUandi,   23  Minn.  as  to  create  a  preference  (Shel- 

144  ;  ley's  Appeal,   36  Pa.   St.   373, 

luttle'v.  Strout,  7  Minn.  465  ;  s.c.  380  ;  Collins'  Appeal,  35  Pa.  St. 

82  Am.  Dec.  108 ;  88,  87)  in  favor  of  a  junior  lien 

Cunningham    v.    Bloodgood,   87  creditor. 

N.  C.  83  ;  Schermer's  Appeal,  44    Pa.   St. 

Donaldson  v.   Volts,  19  W.  Va.  396  ; 

156.  Garrett's  Appeal,  33  Pa.  St.  160  • 

Preferences— Exemption  from  exe-  s.c.  72  Am.  Dec.  779. 

cution  cannot  be  so  exercised    '  Miller  v.  Marx,  55  Ala.  183  ; 

as  to  create  (Garrett's  Appeal,  Wharton  v.  Taylor,  88  N.  C.  830 ; 

82  Pa.   St.    160  ;   s.c.   72  Am.  Martin  v.  Hughes,  67  N.  C.  296. 
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extent  of  the  exemptions.^    This  doctrine  is  thought  to 
be  founded  upon  the  dicta  of  two  justices  of  the  Supreme 


Cusic  V.  Douglass,  3  Kan.  123  ; 
s.c.  87  Am.  Deo.  458. 

See  :  Sneider  v.  Heidelberger,  45 
Ala.  126,  134 ; 

Cook  V.  McChristian,  4  Cal.  23  ; 

Gunn  V.  Barry,  44  Ga.  353  ; 

PuUiam  v.  Sewell,  40  Ga.  73  ; 

Hardeman  v.  Downer,  39  Ga. 
425; 

Root  V.  MoGrew,  3  Kan.  215  ; 

Mede  v.  Hand  (Kan.  Dist.  Ct.),  5 
Am.  L.  Reg.  N.  S.  82  ; 

Doughty  V.  Sheriff,  27  La.  An. 
355  * 

Robert  v.  Coco,  35  La.  An.  199, 
200; 

Bigelow  V.  Pritchard,  38  Mass. 
(31  Pick.)  169, 174  ; 

Rockwell  V.  Hubbell's  Admrs., 
3  Doug.  (Mich.)  197,  198  ;  s.c. 
45  Am.  Dec.  246  ; 

Russell  V.  Lowth,  21  Minn.  167  ; 
s.c.  18  Am.  Rep.  389  ; 

Grimes  v.  Byrn,  3  Minn.  89  ; 

Stephenson  v.  Osborne,  41  Miss. 
119  ;  s.c.  90  Am.  Dec.  358  ; 

Morse  r.  Goold,  11  N.  Y.  281;  s.c. 
62  Am.  Dec.  103,  overruling 
Danks  v.  Quackenbush,  1  N.  Y. 
129,  and  Quackenbush  v. 
Danks,  1  Den.  (N.  Y.)  128 ; 

Barrett  v.  Richardson,  76  N.  C. 
429; 

Edwards  v.  Kearzey,  74  N.  C. 
241 ;  s.c.  75  N.  C.  409  ; 

Garrett  v,  Cheshire,  69  N.  C. 
396  ;  s.c.  12  Am.  Rep.  647  ; 

Hill  V.  Kessler,  63  N.  C.  437  ; 

Hill  V.  Hill,  42  Pa.  St.  198 ; 

Baldv's  Appeal,  40  Pa.  St.  338  ; 

In  re  Kennedy,  2  S.  C.  216  ; 

Baylor  w.  San  Antonio  Nat.  Bank, 
38  Tex.  448  ; 

Planters'  Bank  v.  Sharp,  47  U.  S. 
(6  How.)  310,  318  ;  bk.  12  L.  ed. 
448; 

Bronson  v.  Kinzie,  42  U.  S.  (1 
How.)  315  ;  bk.  11  L.  ed.  143. 

Federal  homestead  law  exempting 
lands  from  liability  for  debt. — The 
provision  in  the  federal  home- 
stead act  that  lands  acquired 
thereunder  shall  not  "  become 
liable  to  the  satisfaction  of  any 
debt"  of  the  patentee  "con- 
tracted prior  to  the  issuing  of 
the  patent  thereof,"  held,  con- 
stitional  and  valid,  and  lands 
acquired  under  such  act  in  the 


state  of  Minnesota  are  exempt 
from  sale  under  execution 
issued  under  state  law  for  such 
debt. 

Russell  V.  Lowth,  21  Minn.  167; 
s.c.  18  Am.  Rep.  389. 

North  Carolina  doctrine — Garrett  v. 
Cheshire. — In  the  case  of  Garrett 
V.  Cheshire,  69  N.  C.  396  ;  s.c. 
13  Am.  Rep.  647,  the  homestead 
laws  of  North  Carolina,  as  to 
prior  debts,  were  held  constitu- 
tional, as  being  restrictions  on 
former  exemptions.  In  this 
case  it  was  stated  at  the  bar  by 
the  counsel  on  both  sides  that 
the  decision  of  the  Supreme 
Court  of  the  United  States  in 
Gunn  V.  Barry,  83  U.  S.  (15 
Wall.).  610;  bk.  31  L.  ed.  213, 
which  went  up  from  Georgia, 
was  supposed  to  be  in  conflict 
with  Hill  V.  Kessler,  63  N.  C. 
437,  and  several  subsequent 
cases  in  this  court  in  regard  to 
our  homestead  laws  ;  and  that 
it  is  of.  great  importance  to  the 
public,  as  well  as  to  those  par- 
ties, that  this  court  should  re- 
consider Hill  and  Kessler.  If 
it  were  true  that  the  United 
States  Supreme  Court  had  de- 
cided the  principles  laid  down 
in  Hill  V.  Kessler  contrariwise 
thereto,  we  should  make  haste 
to  conform  our  decisions  to  the 
decisions  of  the  United  States 
Supreme  Court,  because  in  all 
cases  within  its  jurisdiction 
that  is  the  highest  court,  and 
the  proper  administration  of 
justice  and  the  true  principles 
of  our  government,  and  the 
good  order  of  society  and  the 
comity  of  courts,  require  sub- 
ordination. We  have  not  been 
furnished  with  an  authenti- 
cated copy  of  the  opinion  in 
the  case  of  Gunn  and  Barry, 
and  have  seen  only  the  news- 
paper report,  which  we  pre- 
sume to  be  correct.  I  have 
considered  it  carefully,  and  I 
do  not  think  it  is  in  conflict 
with  Hill  and  Kessler,  or  with 
any  other  decision  of  this  court. 
On  the  contrary,  it  is  in  exact 
conformity  with  our  decision. 
If  there  is  anything  seemingly 
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Court  of  the  United  States/  intimating  that  the  remedy 
may  be  changed  in  the  regular  and  ordinary  course  of 
legislation,  or  even  taken  away,  without  contravening 
the  constitution  of  the  United  States  ;  ^  which  have  led 


in  conflict  it  is  only  a  dictum 
wliich  binds  neither  tliat  court 
or  us.  Tlie  facts  in  Gunn  and 
Barry  were,  that  at  the  time 
when  the  Georgia  homestead 
laws  were  passed  Gunn  not 
only  had  a  debt  against  this 
debtor,  but  had  sued  him,  and 
obtained  a  Judgment  against 
him,  which  judgment  was  a 
lien  upon  the  debtor's  land,  and 
tliereby  Gunn  had  a  vested 
right  in  the  land,  which  the 
homestead  laws  could  not  di- 
vest. And  therefore  the  United 
States  Supreme  Court,  in  its 
opinion,  well  says  :  '  The  effect 
of  the  act  in  question  (the 
Georgia  homestead  act),  under 
the  circumstances  of  the  judg- 
ment, does  indeed  not  merely 
impair,  it  annihilates  the 
remedy.  There  is  none  left. 
But  the  act  goes  still  further. 
It  withdraws  the  land  from  the 
lien  of  the  judgment,  and  thus 
destroys  a  vested  right  of  prop- 
erty, which  the  creditor  had 
acquired  in  the  pursuit  of  the 
remedy  to  which  he  was  en- 
titled by  the  law  as  it  stood 
when  the  judgment  was  re- 
covered. It  is,  in  effect,  taking 
one  person's  property  and 
giving  it  to  another  without 
compensation.'  This  principle 
was  expressly  conceded  by  us 
in  Hill  V.  Kessler ;  and  was  ex- 
pressly decided  by  us  in  Mc- 
Keitham  v.  Terry,  64  N.  C.  35, 
and  was  the  only  point  in  that 
case.  And  subsequently  we 
decided  that  where  there  was 
the  lien  of  a  trust  deed  the 
homestead  law  did  not  oper- 
ate." 

'  Chief  Justice  Tauey  in  Bj'onson  i\ 
Kinzie,  43  U.  S.  (1  How.)  315  ; 
bk.  11  L.  ed.  143,  and  Justice 
WoODBUBY  in  Planters'  Bank  v. 
Sharp,  47  U.  S.  (6  How.)  310, 
818 ;  bk.  13  L.  ed.  448. 

'  THs  doctrine  was  not  novel  at  the 
time  of  its  enunciation,  liaving 
been  previously  maintained  in 


several  cases. 

See:  Iverson  v.  Shorter,9  Ala. 713; 

Fisher  v.  Lackey,  6  Blackf .  (Ind.) 
373; 

McCormick  v.'  Itiisch,  15  Iowa 
137  ;  s.c.  83  Am.  Dec.  401  ;  3 
Am.  L.  Reg.  N.  S.  93 ; 

Read  v.  Frankfort  Bank,  33  Me. 
318; 

Woods  V.  Buie,  6  Miss.  (5  How.) 
385; 

Evans  v.  Montgomeiy,  4  Watts  & 
S.  (Pa.)  318: 

Catlin  r.  Munger,  1  Tex.  598. 

Contrary  doctrine. — Another  class 
of  cases  assert  a  broad  opposi- 
tion to  the  doctrine  as  above 
laid  down,  maintaining  that  a 
•contract,  legally  considered, 
consists  in  the  remedy  whicli 
the  law  gives  to  enforce  it,  and 
as  a  necessary  consequence  that 
the  remedy  cannot  be  im- 
paired, without  at  the  same 
time  and  to  the  same  extfent 
impairing  the  obligation. 

See  :  Blair  v.  Williams,  4  Litt. 
(Ky.)  34,  47  ; 

McKinney  i\  Carroll,  5  T.  B.  Mon. 
(Ky.)  96,  98. 

The  golden  mesne,  or  middle  gronnd, 
is  occupied  by  a  third  class  of  cases 
holding  that  tlie  remedy  may 
be  modified  but  not  destroyed  ; 
changed,  but  not  in  such  a 
manner  as  to  embarrass  or  clog 
the  creditor,  or  substantially  to 
impair  or  defeat  his  rights. 
This  doctrine  is  supported  by 
the  clear  weight  of  authoiity. 

McCormick  i:  Rusch,  15  Iowa 
127,  139 ;  s.c.  83  Am.  Dec.  401  ; 
3  Am.  L.  Reg.  N.  S.  03,  105  ; 

Auld  V.  Butcher,  2  Kan.  135,  155  ; 

Conkey  v.  Hart,  14  N.  Y.  33  ; 

31orse  v.  Goold,  11  N.  Y.  381  ; 
s.c.  63  Am.  Dec.  103,  overrul- 
ing Danks  v.  Quackenbush,  1 
N.  Y.  139,  and  Quackenbush  v. 
Danks,  1  Den.  (N.  Y.)  128  ; 

Chadwick  v.  Moore,  8  Watts  &  S. 
(Pa.)  49  ;  s.c.  43  Am.  Dec.  267  ; 

Gantley's  Lessee  v.  Ewing,  44  U. 
S.  (3  How.)  706  ;  bk.  11  L.  ed. 
794; 
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some  courts  into  what  is  conceived  to  be  the  error  of 
holding  that  homestead  exemption  laws  affect  only  the 
remedy,  and  although  retroactive  in  effect  by  withdraw- 
ing property  from  the  reach  of  creditors  whose  debts 
existed  prior  to  the  passage  of  the  statute,  are  not  in 
conflict  with  the  United  States  constitution,  which  pro- 
hibits the  passage  of  any  law  impairing  the  obHgation  of 
contracts.  The  true  doctrine  is  thought  to  be  that  it  is 
competent  for  the  states  to  change  the  form  of  the 
remedy  of  contract  rights,  or  to  modify  it  otherwise  as 
they  may  see  fit,  provided  that  no  substantial  right 
secured  by  the  contract  is  thereby  impaired ;  but  that 
any  law  which  in  its  operation  amounts  to  a  denial  or 
obstruction  of  the  rights  accruing  by  the  contract, 
though  professing  to  act  only  on  the  remedy,  is  directly 
obnoxious  to  the  prohibition  of  the  federal  constitution.  ^ 
The  Legislature  cannot  deprive  a  judgment  creditor  of  his 
hen  on  homestead  premises,  after  the  right  is  perfected 


McCracken  v.  Hay  ward,  43  TJ.  S. 

(2  How.)  608;   bk.   11  L.   ed. 

397; 
Bronson  v.   Kinzie.  42  IT.  S.   (1 

How.)  311 ;  bk.  li  L.  ed.  143  : 
Mason    v.   Haile,   25    U.    S.   (13 

Wheat.)  370,  373  ;  bk.  6  L.  ed. 

660; 
Sturges  V.  Crowninshield,  17  U. 

S.  (4  Wheat.)  122, 200  ;  bk.  4  L. 

ed.  529. 
'  The  Homestead  Cases,  22  Gratt. 

(Va.)  266  ;  s.c.  12  Am.  Rep.  507. 
See  :  Clarke  v.  Trawick,   56  Ga. 

359; 
Bush  V.  Lester,  55  Ga.  579  ; 
Wheeler  v.  Redding,  55  Ga.  87  ; 
Chanjbliss  v.  Jordan,  50  Ga.  81 ; 
Hjinnahs  v.  Felt,  15  Iowa  141 ; 
Denegre  v.  Haun,  14  Iowa  240  ; 
Jlilne    V.  Schmidt,  12  La.    An. 

553  ; 
Lessley  v.  Phipps,  49  Miss.  790  ; 
Pennington  v.  Seal,  49  Miss.  518, 

528; 
Harvey  v.  Wickham,  23  Mo.  112, 

116  •, 
Ladd  V.  Dudley,  45  :>T.  H.  61  ; 
Edwards  v.   Kearsey,   74  N.   C. 

241; 
Garrett  v.  Cheshire,  69  N.  C.  396 ; 

S.C.  12  Am.  Rep.  647  ; 
De  La  Howe  v.  Harper,  5  S.  C. 

470; 


Ex  parte  Hewett,  5  S.  C.  409  ; 
Cochran     v.    Darcy,    5     S.     C. 

125; 
Russell    V.   Randolph,   26  Gratt. 

(Va.)  705  : 
Bank  of  the  Old    Dominion  r. 

McVeigh,  20  Gratt.  (Va.)  457  ; 
Tavlor  v.  Steams,  18  Gratt.  (Va.) 

Gunn  V.  Barry,  82  U.  S.  (15  Wall.) 
610 ;  bk.  21  L.  ed.  312,  revers- 
ing 44  Ga.  253  ; 

White  V.  Hart,  80  U.  S.  (13  WaU.) 
646  ;  bk.  20  L.  ed.  685  ; 

United  States  ex  rel.  Van  Hoff- 
man V.  City  of  Quincy,  71  U.  S. 
(4  WaU.)  553  ;  bk.  18  L.  ed. 
403; 

Hathom  v.  Calef,  69  U.  S.  (3 
Wall.)  10  ;  bk.  17  L.  ed.  776  ; 

McCracken  i:  Hay  ward,  43  U. 
S.  (2  How.)  608 ;  bk.  11  L.  ed. 
397; 

Ogden  V.  Saunders,  35  U.  S.  (13 
Wheat.)  313;  bk.  6  L.  ed. 
213; 

Green  r.  Biddle,  21  U.  S.  (8 
Wheat.)  1  ;  bk.  5  L.  ed.  547  ; 

Sturges  V.  Crowninshield,  17  TJ. 
S.  (4  Wheat.)  133  ;  bk.  4  L.  ed. 
539; 

Fletcher  v.  Peck,  10  U.  S.  (6  Cr.) 
87  ;  bk.  3  L.  ed.  87. 
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by  the  docketing  of  the  judgment  ;  nor  of  his  right  to 
sell  the  property  on  execution,  upon  it  ceasing  to  be  a 
homestead.^ 

In  harmony  with  this  doctrine  it  is  held  that  any  con- 
stitution or  law  creating  a  homestead  exemption,  or  en- 
larging or  diminishing  an  exemption  previously  existing, 
is  in  violation  of  the  federal  constitution  in  so  far  as 
applicable  to  rights  and  liabilities  created  before  and 
existing  at  the  time  of  their  adoption  or  passage.^  But 
the  authorities  are  not  in  harmony  in  reference  to  the 
diminution  of  the  homestead  estate,  one  class  of  cases 
holding  that  the  estate  is  a  mere  grace  or  privilege,  and 
not  a  vested  right,^  and  that  consequently  the  Legislat- 
ure may  remove  or  diminish  the  exemption  at  pleasure.* 

Sec.  1605.  Construction  of  homestead  statutes.— Statutes 
providing  for  homestead  exemptions,  being  remedial  in 


'  Tillotson  V.  Millard,  7  Minn.  513  : 

s.c.  83  Am.  Dec.  113. 
=  Barnett  v.  Knight,  7  Colo.  371  ; 
Boroughs  V.  White,  69  Ga.  841  ; 
Hiley  v.  Bridges,  60  Ga.  875  ; 
Wofford  V.  Gaines,  53  Ga.  485  ; 
Grant  v.  Cosby,  51  Ga.  460  ; 
Chambliss  v.  Jordan,  50  Ga.  81 ; 
Gunn  V.  Thornton,  49  Ga.  380  ; 
Jones  V.  Brandon,  48  Ga.  593  ; 
Deering  v.   Boyle,  8    Kan.   525, 

535  ;  s.c.  12  Am.  Rep.  480  ; 
Kibbey  v.  Jones,  7  Bush  (Ky.) 

343; 
Poole  V.  Cook,  34  La.  An.  331 ; 
Martin    v.  Kirkpatrick,   30    La. 

An.  1214 ; 
TiUotson  V.  Millard,  7  Minn.  513  ; 

s.c.  83  Am.  Dec.  112  ; 
Lessley  v.  Phipps,  49  Miss.  790  ; 
Pennington  v.  Seal,  49  Miss.  518, 

528; 
GalUgher  v.  Smiley,  28  Neb.  189  ; 

s.c.  44  N.  W.  Rep.  187  ;  36  Am. 

St.  Rep.  319  ; 
De  La  Howe  v.  Harper,  5  S.  C. 

470; 
Ex  parte  Hewett,  5  S.  C.  409  ; 
Cochran  v.  Darcy,  5  S.  C.  135  ; 
Hannum  v.  Molnturf,  11  Heisk. 

(Tenn.)  48 ;  s.c.  6  Baxt.  (Tenn.) 

325; 
Bryant  v.  Woods,  11  Lea  (Tenn.) 

327  • 
McLane  v.  Paschal,  63  Tex.  103, 

106; 


Paschal  u  Cushiuan,  26  Tex.  74; 

Russell  V.  Randolph,  36  Gratt. 
(Va.)  705  ; 

The  Homestead  Cases,  32  Gratt. 
(Va.)  266;  s.c.  12  Am.  Rep. 
507; 

Edwards  v.  Kearzey,  95  U.  S.  (6 
Otto)  607  ;  bk.  24  L.  ed.  793  ; 

Gunn  V.  Barry,  82  U.  S.  (15  Wall.) 
610  ;  bk.  21  L.  ed.  212,  revers- 
ing s.c.  44  Ga.  353. 

The  legislature  has  no  power  to  de- 
stroy or  diminisli,  as  against  debts 
then  in  existence,by  subsequent 
enactments,  a  right  which  has 
been  conferred  by  a  homestead 
law  and  acquired  by  residence 
and  occupation  in  compliance 
therewith. 

Galligher  v.  Smiley,  38  Neb.  189  ; 
s.c.  44  N.  W.  Rep.  187  ;  26  Am. 
St.  Rep.  319. 
'  Sparger  v.  Cumpton,  54  Ga.  355, 
359. 

There  are  cases  which  seem  to 
deny  this. 

See  :  Finley  v.  Dietrick,  12  Iowa 
516; 

Coleman  t'.Ballandi,32  Minn.  147; 

Martin  v.  Hughes,  67  N.  C.  293, 
296. 
^  Harris  v.  Glenn,  56  Ga.  94  ; 

Sparger  v.  Cumpton,  54  Ga.  355 ; 

Allen  V.  Harley,  3  S.  C.  412  ; 

Parker  v.  King,  16  Wis.  233  ; 

Bull  V.  Conroe,  13  Wis.  333. 
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their  nature,^  beneficial  in  their  operation,  and  wise  in 
their  policy,  are  to  be  liberally  construed,^  not  being  in 
derogation  of  the  common  law  ;  ^  and  this  rule  of  con- 
struction is  extended  even  to  laws  exempting  chattels,* 


Homestead  act  remedial  in  its  nature, 

and  must  be  so  construed  as 

most  effectually  to  meet  the 

benevolent  end  in  view  in  its 

enactment,  without,  however, 

departing  from  the  plain  and 

obvious    meaning    of    its  lan- 
guage. 
Cole  V.  Marple,  98  111.  64 ;  s.c.  38 

Am.  Rep.  83  ; 
Deere  v.  Chapman,  35  111.  610; 

s.c.  79  Am.  Dec.  350. 
'  Brady  v.  Banta,  46  Kan.  131  ;  s.c. 

26  Pac.  Rep.  441 ; 
Durland  v.   Seller,  27  Neb.   33  ; 

s.c.  42  N.  W.  Rep.  741 ;  1  Ball. 

Ann.  R.  Prop.  286. 
See  :  Wassell  v.  Tunnah,  25  Ark. 

101; 
Moss  V.  Warner,  10  Cal.  296  ; 
Montague  i;.  Richardson,  24  Conn. 

338; 
Heard  v.   Downer,  47  Ga.    629, 

631; 
Roff  V.  Johnson,  40  Ga.  555  ; 
Good  V.  Fogg,  61   111.  449,   450 ; 

s.c.  14  Am.  Rep.  71 ; 
Deere  v.   Chapman,  25  111.  600, 

610,  612;  s.c.  79  Am.  Deo.  350; 
Bevan  v.  Hayden,  13  Iowa  122  ; 
Alvord  V.  Lent,  23  Mich.  369  ; 
Campbell  v.  Adair,  45  Miss.  178  ; 
State  V.  Romer,  44  Mo.  99,  101  ; 
Megehe  v.  Draper,  21  Mo.  510  ; 

s.c.  64  Am.  Dec.  245  ; 
Wade  V.  Jones,  20  Mo.  75  ;  s.c. 

61  Am.  Dec.  584  ; 
Hawthorn  v.  Smith,  3  Nev.  182  ; 

s.c.  93  Am.  Dec.  397  ; 
Buxton  V.  Dearborn,  46  N.  H.  44  ; 
Peverly  v.  Sayles,  10  N.  H.  538  ; 
Stewart  v.  Brown.  37  N.  Y.  350  ; 

s.c.  93  Am.  Dec.  578  ; 
Wilcox  V.  Hawley,  31  N.  Y.  648  ; 
Robinson  v.  Wiley,  15  N.  Y.  489, 

494,   rev'g    19   Barb.    (N.    Y.) 

157; 
Becker  v.  Becker,  47  Barb.  (N. 

Y.)  497  ; 
Ford  V.  Johnson,  34  Barb.  (N.  Y.) 

364; 
Griffin  v.   Sutherland,  14  Barb. 

(N.  Y.)  456  ; 
Eastman  v.  Caswell,  8  How.  (N. 

Y.)  Pr.  75 ; 
Carpenter     v.    Herrington,     25 


Wend.  (N.  Y.)370  ;  s.c.  37  Am. 

Deo.  239  ; 
Hall  V.  Penney,  11  Wend.  (N.  Y.) 

44  ;  S.C.  25  Am.  Dec.  601  ; 
Franklin  v.  Coffee,  18  Tex.  413  ; 

s.c.  70  Am.  Deo.  293  ; 
Mills  V.  Estate  of  Grant,  36  Vt. 

369,  371  ; 
True  V.  Morrill,  38  Vt.  673,  674  ; 
Howe  V.  Adams,  38  Vt.  541 ; 
Freeman    v.   Carpenter,    10   Vt. 

433,  434  ;  s.c.  33  Am.  Dec.  210  ; 
Kuntz  V.  Kmney,  33  Wis.  510  ; 
Connaughton  v.  Sands,  33  Wis. 

387; 
Gilman  v.  Williams,  7  Wis.  329. 
=  Cole  V.  Van  Riper.  44  111.  58,  63  ; 
Brookings  v.  White,  49  Me.  479, 

481; 
Edwards  v.  Stevens,  85  Mass.  (3 

Allen)  315  ; 
Lord  V.  Parker,  85  Mass.  (3  Allen) 

137   129  ; 
TongV.  Marvin,  15  Mich.  60,  73  ; 
Brown  v.   Fifield,   4  Mich.  332, 

326; 
Blackman  v.  Wheaton,  13  Minn. 

326,  331  ; 
Sullivan  v.  La  Crosse,  10  Minn. 

386,  390 ; 
Eckert  v.  Reuter,  33  N.  J.  L.  (4 

Vr.)  366,  268  ; 
Perkins  v.  Perkins,  63  Barb.  (N. 

Y.)  531  ;    s.c.  7  Lans.   (N.  Y.) 

19; 
Dewey  v.  Goodenough,  56  Barb. 

(N.  Y.)  54,  58  ; 
Freethy  v.  Freethy,  42  Barb.  (N. 

Y.)  641,  643 ; 
Hurd  V.  Cass,  9  Barb.  (N.  Y.)  366, 

368; 
Berley  v.  Rampacher,  5  Duer  (N. 

Y.)  183,  186. 
^  See :  Moss  v.  Warner,  10  Cal.  296; 
Montague     v.     Richardson,    34 

Conn.   338  ;  s.c.  63  Am.   Dec. 

173; 
Patten  v.  Smith,   4  Conn.   450; 

s.c.  10  Am.  Dec.  166  ; 
Heard  v.  Downer,  47  Ga.  631 ; 
Roff  V.  Johnson,  40  Ga.  555  ; 
Good  V.  Fogg,  61   111.  449,  450  ; 

s.c.  14  Am.  Eep.  71  ; 
Deere  v.   Chapman,  35  111.  610, 

612  ;  s.c.  79  Am.  Dec.  350  ; 
Bevan  v.  Hayden,  13  Iowa  132  ; 
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notwithstanding  the  fact  that  such  laws  are  in  deroga- 
tion of  the  common  law  and,  under  the  general  rule,  to 
be  strictly  construed.  ^  But  the  right  of  homestead  will 
not  be  enlarged  by  construction  on  account  of  the  pov- 
erty or  physical  ailment  of  the  party  claiming  it,^  and 
must  be  restricted  in  their  operation  to  the  state  in  which 
they  are  passed.^  It  is  thought  that  homestead  exemp- 
tion acts  confer  a  right,  and  are  not  purely  remedial  in 
their  nature,*  and  for  that  reason  are  "  rules  of  decision" 
within  the  federal  judiciary  act,^  and  will  be  adminis- 
tered in  the  courts  of  the  United  States,  in  all  cases 
where  they  apply.® 


Richardson  v.  Busivell,  51  Mass. 

(10  Met.)  506  ;  s.c.  43  Am.  Dec. 

450; 
Campbell  v.  Adair,  45  Miss.  178  ; 
Buxton  V.  Dearborn,  46  N.  H.  44 ; 
Peverly  v.  Sayles,  10  N.  H.  358 ; 
Wilcox  V.  Hawley,  31  N.  Y.  648 ; 
Robinson  v.  Wiley,  15  N.  Y.  489, 

494,   rev'g    19    Barb.    (N.    Y.) 

157; 
MUls  V.  Grant,  36  Vt.  269,  371  ; 
True  V.  Morrill,  38  Vt.  672,  674  ; 
Howe  V.  Adams,  28  Vt.  541 ; 
Freeman   v.   Carpenter,    10    Vt. 

433,  434  ;  s.c.  33  Am.  Dec.  310  ; 
Kuntz  V.  Kinney,  33  Wis.  510  ; 
Connaughton  v.  Sands,  32  Wis. 

387. 
'  CadwaUaderu.  Harris,  76  111.  370  ; 
Brown  v.  Fifield,  4  Mich.  323  ; 
Temple  v.  Scott,  3  Minn.  419, 431 ; 
State  V.  Lash,  16  N.  J.  L.  (1  Harr.) 

380  ;  s.c.  32  Am.  Dec.  397  ; 
Rue  V.  Alter,  5  Den.  (N.  Y.)  119  ; 
Doughty  V.  Hope,  3  Den.  (N.  Y.) 

594  ;  s.c.  1  N.  Y.  79  ; 
Striker  v.  Kelly,  2  Den.  (N.  Y.) 

323,  327  ;  s.c.  7  Hill  9  ; 
Sherwood  v.  Reade,  7  Hill  (N.  Y.) 

431; 
Sharp  V.  Johnson,  4  Hill  (N.  Y.) 

92  ;  s.c.  40  Am.  Dec.  259  ; 
Sharp  V.  Speir,  4  Hill  (N.  Y.)  76  ; 
Gilbert   v.    Columbia    Turnpike 

Co.,  3  John.  (N.  Y.)  Cas.  107  ; 
Moyer  v.  Pennsylvania  Slate  Co., 

71  Pa.  St.  293  ; 
McGinnis    ■;;.    State,   9    Humph. 

(Tenn.)  43  ;   s.c.  49  Am.  Dec. 

697; 
Harrison  v.  Leach,  4  W.  Va.  383. 
Cooley,  in  his  work  on  Constitu- 
tional Limitations  (5th  ed.  74), 


says  that  "it  is  a  maxim  with 
the  courts  that  statutes  in  de- 
rogation of  the  common  law 
shall  be  strictly  construed,,  a 
maxim  which  we  fear  is  sonje- 
times  perverted  to  the  over- 
throw of  the  legislative  intent." 

See  :  Broom's  Maxims,  33  ; 

Sedg.  Stat.  &  Const.  L.  313. 
2  Vornberg  v.  Owens,  88  Ga.  237 ; 
s.c.  14  S.  E.  Rep.  562  ; 

Neal  V.   Brockhan,   87  Ga.  130; 
s.c.  13  S.  E.  Rep.  283. 
"  See  :  Boykin  v.  Edwards,  31  Ala. 
261; 

Newell  V.  Hayden,  8  Iowa  140  ; 

Helfenstine  v.  Cave,  3  Iowa  387  ; 

Baltimore  v.  May,  35  Ohio  St. 
347; 

Morgan  v.  Neville,  74  Pa.  St.  52. 

Compare :    Pierce    v.     Chicago, 
etc.,  R.  R.  Co.,  36  Wis.  388. 
"  Gunn  V.  Barry,  82  U.  S.  (15  Wall.) 

610 ;  bk.  31  L.  ed.  213. 
'U.  S.  Rev.  Stats.   (3d  ed.   1878), 

§731. 
'  See  :  Oilman  v.  Williams,  7  Wis. 
329  ;  s.c.  76  Am.  Dec.  219  ; 

Boyoe's  Exr.  v.  Tabb,  85  U.  S.  (18 
Wall.)  546  ;  bk.  31  L.  ed.  757  ; 

Delmas  v.  Merchants'  Mutual 
Ins.  Co.,  81  U.  S.  (14  Wall.)  667, 
668  ;  bk.  20  L.  ed.  757  ; 

Black  V.  Curran,  81  U.  S.  (14 
Wall.)  463  ;  bk.  20  L.  ed.  849  ; 

Nichols  V.  Levy,  73  U.  8.  (5 
Wall.)  433  ;  bk.  18  L.  ed.  596  ; 

Ewing  V.  City  of  St.  Louis,  73  U. 
S.  (5  Wall.)  419  ;  bk.  18  L.  ed. 
657; 

Mitchell  V.  Burlington,  71  U.  S. 
(4  Wall.)  274;  bk.  18  L.  ed. 
350; 
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Sec.  1606.  Same— Eetroactivo  construction  .—It  has  been 
said  that  a  retroactive  operation  of  exemption  statiites, 
in  applying  them  to  antecedent  contracts,  does  not  render 
the  statute  unconstitutional  as  impairing  the  obligation 
contracts.^  This  ruling  is  in  accordance  with  the  doc- 
trine discussed  in  the  first  part  of  the  foregoing  section, 
which  is  thought  to  be  unsound,  the  reasons  for  which 
opinion  have  already  been  fully  set  forth.  By  parity  of 
reasoning  we  arrive  at  the  conclusion  that  statutes 
creating  the  homestead  exemption  are  to  be  construed  to 
act  prospectively,  and  to  apply  only  to  debts  existing  at 
the  time  of  their  passage.^    An  act  enlarging  the  rights 


Christy  v.  Piidgeon,  71  U.  S.  (4 

Wall.)  203  ;  bk.  18  L.  ed.  323  ; 
Buck  V.  Colbath,  70  U.  S.  (3  Wall.) 

340  ;  bk.  18  L.  ed.  357  ; 
Gelpcke  v.  Dubuque,  68  U.  S.  (1 

Wall.)  175  ;  bk.  17  L.  ed.  519  ; 
Bridge  Proprietors    v.   Hoboken 

L.  &  J.  Co.,  68  U.  S.  (1  WaU.) 

145  ;  bk.  17  L.  ed.  571  ; 
Leffingwell  v.  Warren,  67  U.  S. 

(3  Black)  599;  bk.  17  L.   ed. 

361; 
Chicago  V.  Robbins,  67  U.  S.  (3 

Black)  418  ;  bk.  17  L.  ed.  298  ; 
Con  way  v.  Taylor's  Exr.,  66  IJ. 

S.  (1  "Black)  603  ;  bk.  17  L.  ed. 

191; 
Jefferson  Branch  Bank  v.  Skelly, 

66  U.  S.  (1  Black)  436 ;  bk.  17 

L.  ed.  173  ; 
Haussknecht  v.  Claypool,  66  U. 

S.  (1  Black)  431  ;  bk.  17  L.  ed. 

173; 
Freeman  v.  Howe,  65  XJ.  S.  (24 

How.)  450  ;  bk.  16  L.  ed.  749  ; 
Sheirburn  v.  Cordova,  65  U.  S. 

(24  How.)  423  ;  bk.  16  L.  ed. 

741; 
Suydam  v.  Williamson,  65  U.  S. 

(24  How.)  327 ;   bk.  16  L.  ed 

743; 
Jeter    v.  Hewitt,   63    U.   S.   (33 

How.)  353  ;  bk.  16  L.  ed.  345  ; 
Fenn  v.  Holme,  62  U.  S.  (31  How.) 

481 ;  bk.  16  L.  ed.  198  ; 
Taylor  v.   Carryl,   61   U.    S.   (30 

How.)  583  ;  bk.  15  L.  ed.  1028  ; 
Morgan  v.  Curtenius,  61  U.  S.  (20 

How.)  1  ;  bk.  15  L.  ed.  833  ; 
Carroll  v.  Carroll's  Lessee,  57  TJ. 

S.  (16  How.)  375  ;  bk.  14  L.  ed. 

936; 
Neves  v.  Scott,  54  U.  S.  (13  How.) 


368  ;  bk.  14  L.  ed.  140 ; 
United  States  v.  Reid,  53  U.  S. 

(13  How.)  361  ;   bk.  13  L.  ed. 

1033; 
Van  Rensalaer  v.  Kearney,  52  U. 

S.  (11  How.)  297  ;  bk.  13  L.  ed. 

703; 
Williamson  v.   Berry,  49  U.    S. 

(8  How.)  495;    bk.   13  L.  ed. 

1171; 
Luther  v.   Borden,   48  U.   S.   (7 

How.)  1  ;  bk.  13  L.  ed.  581  ; 
Lane  v.  Vick,  44  U.  S.  (3  How.) 

464  ;  bk.  11  L.  ed.  681 ; 
Swift  V.  Tyson,  41  U.  S.  (16  Pet.) 

1 ;  bk.  10  L.  ed.  865  ; 
Ross  V.  Duval,  38  U.  S.  (13  Pet.) 

45 ;  bk.  10  L.  ed.  51  ; 
Hagan  v.  Lucas,  35  U.  S.  (10  Pet.) 

400  ;  bk.  9  L.  ed.  470  ; 
Green  v.  Neal's  Lessee,  31  U.  S. 

(6  Pet.)  391  ;  bk.  8  L.  ed.  403  ; 
Wayman  v.  Southard,  33  U.  S. 

(10  Wheat.)   1 ;    bk.   6  L.  ed. 

253; 
Cohens  v.  Virginia,  19  U.  S.  (6 

Wheat.)  364  ;  bk.  5  L.  ed.  357  ; 
Robinson  v.  Campbell,  16  U.  S. 

(3  Wheat.)  313;  bk.  4  L.  ed. 

373; 
Brown  v.  Van  Braam,  3  U.  S.  (3 

Ball.)  344;  bk.  1  L.  ed.  639. 
'  Rockwell  V.  HubbeU's  Admrs.,  3 

Doug.  (Mich.)  197  ;  s.c.  45  Am. 

Deo.  346. 
'  Wliedon  v.  Gorham,  38  Conn.  413 ; 
Grant  v.  Cosby,  51  Ga.  460  ; 
Jones  V.  Brandon,  48  Ga.  593  ; 
Smith  V.  Marc,  26  111.  150  ; 
Ely  V.  Eastwood,  26  111.  107  ; 
Kibbey  v.  Jones, 7  Bush  (Ky.)243; 
Roiipe  V.  Carradine,  30  La.  An. 

244; 
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of  the  homestead  is  prospective  only,  and  cannot  affect 
judgments  and  liens  obtained  prior  to  its  passage  ;i  but 


Taylor  v.  Taylor,  10  La.  An.  509  ; 

Tillotson  V.  Millard,  7  Minn.  513  ; 
s.c.  83  Am.  Dec.  112  ; 

Lessley  v.  Phipps,  49  Miss.  790  ; 

Martin  v.  Hughes,  67  N.  C.  393  ; 

McKeetham  v.  Terry,  46  N.  C. 
25; 

Perrin  v.  Sargeant.  33  Vt.  84  ; 

Simonds  v.  Powere,  28  Vt.  354  ; 

27(6  Homestead  Cases,  23  Gratt. 
(Va.)  326 ;  s.c.  13  Am.  Rep. 
507; 

Dopp  V.  Abbee,  17  Wis.  590 ; 

Matter  of  Phelan's  Estate,  16  Wis. 
76; 

Seamans  v.  Carter,  15  Wis.  548  ; 
s.c.  83  Am.  Dec.  696  ; 

Gunn  V.  Barry,  82  U.  S.  (15  Wall.) 
610  ;  bk.  31  L.  ed.  313. 

Pre-existing  debts  are  to  be  enforced 
under  the  laws  existing  at  the 
time  they  are  contracted. 

See:  Clark  v.  Trawick,  56  Ga. 
485; 

Wofiford  V.  Gaines,  53  Ga.  485  ; 

Grant  v.  Cosby,  51  Ga.  460  ; 

Chambliss  v.  Jordan,  50  Ga.  81  ; 

Burnside  v.  Terry,  45  Ga.  631 ; 
s.c.  51  Ga.  186  ; 

Lessley  v.  Phipps,  49  Miss.  790  ; 

Pennington  v.  Seal,  49  Miss.  518. 
'  TiUotson  V.  Millard,  7  Minn.  513 ; 
s.c.  83  Am.  Dec.  113. 

Statutes  enlarging  exemption^  of 
property  from  execution  have 
been  held  constitutional. 

See :  Maxey  v.  Loyal,  38  Ga. 
531; 

Oriental  Bank  v.  Freeze,  18  Me. 
109;  s.c.  36  Am.  Dec.  701  ; 

Brown  v.  Dillahunty,  13  Miss. 
(4  Smed.  &  M.)  713;  s.c.  43 
A.m.  Dec.  499  * 

Morse' ■y.'doold'  11  N.  Y.  381; 
s.c.  62  Am.  Dec.  103  ; 

Matter  of  Nichols,  8  R.  I.  50  ; 

Sommers  v.  Johnson,  4  Vt.  278  ; 

Beers  v.  Haughton,  34  U.  S.  (9 
Pet.)  329  ;  bk.  9  L.  ed.  145  ; 

Mason  v.  Haile,  25  U.  S.  (12 
Wheat.)  370  ;  bk.  6  L.  ed.  660. 

This  is  on  the  principle  that 
homestead  exemption  was  re- 
medial only,  and  that  legislat- 
ures have  control  over  rem- 
edies and  may  change  or  mod- 
ify the  procedure  or  remedies 
given  by  the  law  for  the  en- 
forcement   of     existing    con- 


tracts. 
Coosa    River    Steamboat  Co.   v. 

Barclay,  30  Ala.  120,  126 ; 
Goshen  v.    Stonington,   4  Conn. 

209  ;  s.c.  10  Am.  Dec.  121-136  ; 
Griffin  v.  McKenzie,  7  Ga.  163  ; 

s.c.  50  Am.  Dec.  389  ; 
Bruce  v.  Schuvler,  5  111.  (4  Gilm.) 

231 ;  s.c.  46  Am.  Dec.  447  ; 
Maynes  v.   Moore,   16  Ind.   116, 

123; 
January  v.  January,  7  T.  B.  Mon. 

(Ky.)  542;    s.c.   18  Am.   Dec. 

211  ; 
Calvert  v.  WilUams,  10  Md.  478, 

495; 
Baugher  v.  Nelson,  9  Gill  (Md.) 

299  ;  s.c.  52  Am.  Dec.  694  ; 
Kunkler.  Franklin,  13  Minn.  127, 

129  ;  s.c.  97  Am.  Dec.  226  ; 
McMillan  v.  Sprague,  5  Miss.  (4 

How.)  647 ;    s.c.  35  Am.  Dec. 

412; 
Bailey  v.  Gentry,  1  Mo.  164 ;  s.c. 

13  Am.  Dec.  484,  493  ; 
Re   Trustees    New  York    Prot. 

Epis.  Public  Scliool,  31   N.  Y. 

574,  585  ; 
Conkey  v.  Hart,  14  N.  Y.  23,  39  ; 
Wynehamer  v.  People,  13  N.  Y. 

378,  421  ;    s.c.  3  Park.  (N.  Y.) 

Cr.  Cas.  421,  542  ; 
Van    Rensselaer    v.   Snyder,    13 

N.  Y.  299,  306  ; 
People    V.   Carpenter,   46    Barb. 

(N.  Y.)  619,  621  ; 
Litchfield  v.  McComber,  42  Barb. 

(N.  Y.)  288,  298  ; 
Mann  i\  City  of   (Jtica,  44  How. 

(N.  Y.)  Pr.  334,  343  ; 
Jones  V.  Crittenden,  1   Car.  Law 

Repos.  385  ;  s.c.  6  Am.  Deo.  531, 

540; 
Acheson  v.  Miller,  3  Ohio  St.  303; 

sic.  59  Am.  Deo.  663  ; 
Lycoming  v.  Union,  15  Penn.  St. 

166  ;  s.c.  53  Am.  Dec.  575 ; 
Bolton  V.  Johns,  5  Penn.  St.  145  ; 

s.c.  47  Am.  Dec.  404 ; 
Hepburn  v.  Curts,   7  Watts  (Pa.) 

300;  s.c.  33  Am.  Dec.  760,  761 ; 
Townsend  v.  Townsend,  1  Peck 

(Tenn.)  1 ;    s.c.   14  Am.   Dec. 

722; 
Wynne  i;. Wynne,  2  Swan  (Tenn.) 

405  ;  s.c.  58  Am.  Dec.  66  ; 
Sutherland  v.  De  Leon,   1  Tex. 

250  ;  s.c.  46  Am.  Dec.  100  ; 
Sommers  v.  Johnson,  4  Vt.  278; 
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where  the  law  does  not  increase  the  amount  of  property 
exempt  from  execution,  it  may  be  valid,  as  held  in  North 
Carolina.^ 

Sec.  1607.  Protection  of  homestead— Mortgage  not  fore- 
closed when.— We  have  already  seen  that  the  general 
policy  of  the  law  is  to  exempt  homesteads  from  forced 
sales  ;  ^  that  a  judgment  is  not  a  lien  on  the  homestead 
so  as  to  enable  it  to  be  sold  ;  ^  and  that  if  a  sale  should 
be  made  thereunder  it  will  be  absolutely  void  and  will 


Streubel  v.  Milwaukee  &  M.  R. 
Co.,  12  Wis.  67,80; 

Tinkers.  Van  Dyke,  1  Flipp.  C.  C. 
521, 527;  s.c.14  Nat.  Bankr.  Reg. 
112 ;  8  Chic.  L.  News  235  ;  Fed. 
Cas.  No.  14058. 

Cooley  says  there  are  no  statu- 
tory objections  to  such  a  modi- 
fication of  those  laws  which 
exempt  certain  portions  of  the 
debtor's  property  from  execu- 
tion as  sliall  increase  the  ex- 
emption, nor  to  the  modifica- 
tion being  made  applicable  to 
contracts  previously  entered 
into  ;  even  though  the  new  or 
the  remaining  remedy  be  less 
convenient  than  that  which 
was  abolished,  or  less  prompt 
and  speedv. 

Cooley  Const.  Lim.  (5th  ed.)  349. 

Citing :  Coosa  River  Steamboat 
Co.  V.  Barclay,  30  Ala.  120  ; 

Smith  V.  Van  GUder,  26  Ark. 
537; 

Holloway  v.  Sherman,  12  Iowa 
582  ;  s.c.  79  Am.  Dec.  537  ; 

Rockwell  V.  Hubbell's  Admrs.,  2 
Doug.  (Mich.)  197  ;  s.c.  45  Am. 
Dec.  246 ; 

Bronson  v.  Newberry,  2  Doug. 
(Mich.)  38  ; 

Tarpley  v.  Hamer,  17  Miss.  (9 
Smed.  &  M.)  310  ; 

Porter  v.  Mariner,  50  Mo.  364  ; 

Bumgardner  v.  Circuit  Court,  4 
Mo.  50 ; 

Simpson  v.  Savings  Bank,  56 
N.  H.  466 ; 

Moore  v.  State,  43  N.  J.  L.  (14 
Vr.)  203  ;  s.c.  39  Am.  Rep.  558; 

Baldwin  v.  City  of  Newark,  38 
N.  J.  L.  (9  Vr.)  158  ; 

Newark  Savings  Institution  v. 
Forman,  38  N.  J.  Eq.  (6  Stew.) 
436; 

Morse  v.  Goold,  11  N.  Y.  281;  s.c. 


63  Am.   Dec.    103,   overruling 

Danks  v.  Quackenbush,  1 N.  Y. 

129  ;  s.c.  3  Den.  (N.  Y.)  594  ;  1 

Den.  (N.  Y.)  138  ; 
Penrose  v.   Erie    Canal    Co.,  56 

Penn.  St.  46  ;  s.c.  93  Am.  Dec. 

778; 
Evans  v.  Montgomery,  4  Watts  & 

S.  (Pa.)  218; 
Smith  V.  Packard,  13  Wis.  371  ; 
Sprecker   v.    Wakeley,    11  Wis. 

432; 
Tennessee  v.  Sneed,  96  TJ.  S.  69 ; 

bk.  24  L.  ed.  610  ; 
Beers  v.  Haughton,   34  U.  S.  (9 

Pet.)  329  ;  bk.  9  L.  ed.  145  ; 
Ogden  V.  Saunders,  25  TJ.  S.  (12 

Wheat.)  513  ;  bk.  6  L.  ed.  606. 
TMs  general  doctrine  is  based  upon  the 

principle  enunciated  in  the  first 

part  of  the  foregoing  section, 

which  has  been  fully  discussed 

and  reasons  for  not  regarding 

it  as  the  law  at  the  present 

time  pointed  out. 
Garrett  v.  Cheshire,  69  N.  C.  369, 

396  ;  s.c.  12  Am.  Rep.  647  ; 
Hill  V.  Kessler,  63  N.  C.  487. 
'  Ackley  v.   Chamberlain,   16  Cal. 

181  ;  s.c.  76  Am.  Deo.  516  ; 
Gee  V.  Moore,  14  Cal.  472,  475  ; 
Kendall  v.  Clark,  10  Cal.  17 ;  s.c. 

70  Am.  Dec.  691 ; 
Charless  v.   Lamberson,  1   Iowa 

485  ;  s.c.  63  Am.  Dec.  457 ; 
Sampson  v.  Williamson,  6  Tex. 

103 ;  s.c.  55  Am.  Dec.  762. 
'  Barrett  v.  Sims,  59  Cal.  619  ; 
Sullivan  v.  Hendrickson,  54  Cal. 

259; 
McDonald  v.  Badger,  33  Cal.  393, 

400  ;  s.c.  88  Am.  Dec.  123  ; 
Ackley  v.   Chamberlain,  16  Cal. 

181;  s.c.  76  Am.  Dec.  516; 
Hoyt  V.  Howe,  3  Wis.  753  ;  s.c.  62 

Am.  Dec.  705. 
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pass  no  title  to  the  purchaser.  ^  And  it  has  been  said  that 
a  mortgage  upon  a  homestead,  executed  by  husband  and 
wife,  cannot,  after  the  death  of  the  husband,  be  fore- 
closed against  the  wife  unless  the  claim  secured  by  the 
mortgage  be  presented  for  allowance  against  the  hus- 
band's estate.^ 

Sec.  1608.  Descent  of  homestead — Disposition  by  will.— 
When  a  homestead  has  been  selected  from  the  separate 
property  of  either  spouse,  upon  the  death  of  the  owner 
of  the  fee,  it  descends  to  the  surviving  spouse  ^  for  life,^ 


DefEeliz  v.  Pico,  46  Cal.  492  ; 

KendaU  v.  Clark,  10  Cal.  17  ;  s.c. 
70  Am.  Dec.  891 ; 

Gary  v.  Eastabrook,  6  Cal.  457  ; 

Pinkerton  v.  Tumlin,  33  Ga.  165  ; 

Hartwell  v.  McDonald,  69  111. 
393; 

ConkUn  v.  Foster,  57  111.  104  ; 

Wiggins  V.  Chance,  54  111.  177  ; 

Tucker  v.  Kenniston,  47  N.  H. 
267  ;  s.c.  93  Am.  Dec.  435  ; 

Fogg  V.  Fogg,  40  N.  H.  383  ;  s.c. 
77  Am.  Dec.  715  ; 

Lambert  v.  Kinnery,  74  N.  C. 
350; 

Taylor  v.  Ehyne,  65  N.  C.  531  ; 

Lute  V.  Reilly,  65  N.  C.  21  ; 

Myers  v.  Ford,  23  Wis.  139  ; 

Hoyt  V.  Home,  3  Wis.  753  ;  s.c. 
63  Am.  Dec.  705. 

Under  the  Minnesota  statute  the  lien 
of  a  judgment  does  not  attaoli 
to  homestead  property  pur- 
chased by  tlie  debtor  subse- 
quent to  tlie  judgment,  where 
the  purchase  and  the  occu- 
pancy are  simultaneous. 

Neumaier  v.  Vincent,  41  Minn. 
481 ;  s.c.  43  N.  W.  Rep.  376. 

Under  the  South  Carolina  statute  a 
judgment  is  not  a  lien  upon 
tlie  homestead,  whether  it  be 
set  off  or  not,  if  in  fact  the 
debtor  is  entitled  to  one. 

King  V.  McCarley,  33  S.  C.  204 ; 
s.c.  10  S.  E.  Rep.  1075. 

Attachment^Bantrnptcy. — An  at- 
tachment was  levied  on  land  of 
a  debtor  which  afterwards  be- 
came his  homestead  ;  after- 
ward, and  within  four  months 
of  the  attachment,  the  debtor 
was  adjudged  a  banki-upt.  The 
court  held  that  the  homestead 


did  not  pass  to  the  assignee  in 
bankruptcy,  andtliat  the  bank- 
ruptcy did  not  dissolve  the  at- 
tachment. 

Robinson  v.  Wilson,  15  Kan.  595; 
s.c.  22  Am.  Dec.  273. 
'  Hearn  v.   Kennedy,  85  Cal.    55 ; 

s.c.  34  Pac.  Rep.  606. 
^  See  Ante,  §  1515. 
^  Underthe  Florida  constitution  of  1868, 
art.  9,  §  3,  upon  the  death  of  a 
party  having  a  right  of  home- 
stead, such  homestead  passes 
to  his  heirs  exempt  from  liabil- 
ity for  debts,  and  residence  by 
the  heir  on  the  homestead  after 
his  death  is  not  necessary  to 
continue  such  exemption. 

Scull  V.  Beaty,  27  Fla.  426 ;  s.c. 
9  So.  Rep.  4  ; 

Miller  v.  Finegan,  26  Fla.  29;  s.c' 
7  So.  Rep.  140. 

As  to  present  Florida  constitu- 
tion, see :  1  Am.  Consts.  (1894), 
p.  383,  art.  X.,  §3. 

In  Iowa  it  is  held  tliat  a  law  creat- 
ing a  homestead  exemjjtion  in 
favor  of  the  head  of  a  family, 
and  which  declares  such  ex- 
emption for  the  benefit  of  the 
widow  and  children,  is  in- 
tended to  provide  the  manner, 
in  which  the  homestead  shall 
descend,  but  does  not  define 
who  is  entitled  to  the  exemp- 
tion. 

Parsons  v.  Livingston,  11  Iowa 
104 ;  s.c.  77  Am.  Dec.  135. 

In  Kansas,  however,  under  Gen- 
eral Stat.  1889,  par.  2596,  where 
real  estate  is  occupied  by  a 
man  and  his  family  as  a  home- 
stead at  the  time  of  his  death, 
and  afterwards  by  his  widow 
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and  the  fee  vests  in  the  heirs  of  the  owner  thereof  ;  ^ 
but  when  the  selection  has  been   ' '  from  the  separate 


and  children,  and  the  widow 
mairies  again,  the  homestead 
may  be  partitioned  between 
her  and  the  children. 

Brady  v.  Banta,  46  Kans.  131 ; 
s.c.  26  Pac.  Eep.  441. 

In  Missouri  the  widow  takes  an 
estate  terminable  by  her  mar- 
riage or  death. 

Morton  v.  McCanless,  60  Mo.  810; 
s.c.  10  So.  Rep.  72. 
'  Sheehy  v.  Miles,  93  Cal.  288  ;  s.c. 
38  Pac.  Rep.  1046  ; 

Estate  of  Croghan,  93  Cal.  370 ; 
s.c.  38  Pac.  Rep.  570  ; 

Parsons  v.  Livingston,  11  Iowa 
104 ;  s.c.  77  Am.  Dec.  135  ; 

Myers'  Guardian  v.  Myers'  Admr. , 
89  Ky.  443  ;  s.c.  13  S.  W.  Rep. 
933  • 

Mintzer  v.  St.  Paul  Trust  Co.,  45 
Minn.  323  ;  s.c.  47  N.  W.  Rep. 
973,  976  ; 

McCarthy  v.  Van  Der  Mey,  43 
Minn.  189;  s.c.  44  N.  W.  Rep.  53; 

Morton  v.  McCanless,  68  Miss. 
810;  s.c.  10  So.  Rep.  72; 

SchaefiEer  v.  Beldsmeier,  107  Mo. 
314;  s.c.  17  8.  W.  Rep.  797; 

Schuyler  v.  Hanna,  31  Neb.  307  ; 
■     s.c.  47  N.  W.  Rep.  933  ;  11  L. 
R.  A.  331 ; 

Durland  v.  Seller,  37  Neb.  33  ;  s.c. 
43  N.  W.  Rep.  741  ;  1  Ball.  Ann. 
R.  Prop.  386  ; 
•     White's  Admr.  v.  White,  63  Vt. 
577  ;  s.c.  22  Atl.  Rep.  603. 

Under  Iowa  Code,  §  2008,  upon  the 
death  of  her  husband,  two 
rights  in  and  to  the  real  estate 
of  which  her  husband  died 
seized  vest  in  the  widow  ;  one 
is  to  occupy  and  enjoy  the 
homestead  for  life,  and  the 
other  to  take  a  distributive 
share  of  one-third  in  fee-simple 
of  such  real  estate.  The  widow 
who  elects  to  take  the  home- 
stead for  life  in  lieu  of  dower 
has  no  such  interest  in  it  as 
that  at  her  death  it  descends 
from  her  to  her  heirs. 

Schlarb  v.  Holderbaum,  80  Iowa 
394  ;  s.c.  45  N.  W.  Eep.  1051. 

Under  Kentucky  General  Statutes, 
c.  38,  arts.  13  &  14,  the  ex- 
emption of  the  homestead  in 
favor  of  the  execution  debtor 
continues  after  his  death  for 


the  benefit  of  his  widow  and 
children,  who  are  entitled  to 
the  joint  occupancy  of  such 
homestead  until  the  youngest 
unmarried  child  arrives  at  full 
age,  and  the  termination  of  the 
widow's  occupancy  does  not 
affect  the  right  of  the  children. 

Myei-s'  Guardian  v.  Myers' 
Admr.,  89  Ky.  443;  s.c.  13  S. 
W.  Rep.  933. 

Under  the  provisions  of  Minnesota 
laws  1883,  ch.  58,  §  1,  a  sur- 
viving husband  or  wife  en- 
titled to  hold  a  homestead  can- 
not be  allowed  to  waive  a  claim 
to  the  homestead  fixed  by  law, 
and  take  a  part  thereof,  to  the 
injury  of  other  parties  inter- 
ested in  the  distribution  of  the 
decedent's  estate. 

Mintzer  v.  St.  Paul  Trust  Co.,  45 
Minn.  333  ;  s.c.  47  N.  W.  Rep. 
973. 

Under  the  Minnesota  statute  the 
fee  of  a  homestead  of  a  de- 
ceased person  is  a  part  of  the 
assets  of  his  estate  for  the  pay- 
ment of  debts,  and  may  be  sold 
before  the  life  estate  of  the  sur- 
viving wife  is  terminated. 

McCarthy  v.  Van  Der  Mey,  43 
Minn.  189  ;  s.c.  44  N.  W.  Rep. 
53. 

Under  Mississippi  acts  of  1865, 
p.  137,  upon  the  death  of  the 
husband,  the  homestead  passes 
to  his  widow  and  children,  the 
widow  taking  an  estate  termin- 
able by  her  marriage  or  death, 
and  the  children  having  the 
fee. 

Morton  v.  McCanless,  68  Miss. 
810  ;  s.c.  10  So.  Rep.  72. 

Under  Missouri  Eevised  Statutes 
1889,  §  5439,  at  the  death  of  a 
housekeeper,  an  estate  in  the 
liomestead  vests  in  his  widow 
and  children,  limited  to  the  life 
of  the  widow  and  the  attain- 
ment of  majority  by  the  young- 
est child. 

SchaefEer  v.  Beldsmeier,  107  Mo. 
314  ;  s.c.  17  S.  W.  Rep.  797. 

Nebraska  statute. — The  heir  of  the 
owner  of  a  homestead  in  which 
his  surviving  wife  has  a  life 
estate  under  the  Nebraska 
homestead   law  of  1879,  §  17 
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property  of  the  person  selecting,  or  joining  in  the  selec- 
tion of  the  same,"  then  it  goes  absolutely  to  the  sur- 
vivor.^ In  some  states  a  homestead  estate  may  be  dis- 
posed of  by  will,  where  the  testator  leaves  no  widow,^ 


(Neb.  Consol.  Stats.  1893, 
§  1976a),  has  a  vested  interest 
in  the  property  which  lie  can 
convey  during  the  existence 
of  the  life  estate. 

Schuyler  v.  Hanna,  31  Neb.  807  ; 
s.c.  47  N.  W.  Eep.  933 ;  11  L. 
R.  A.  331. 

Under  the  Vermont  Revised  Laws,  § 
1898,  upon  the  decease  of  the 
head  of  the  family  his  home- 
stead passes  to  his  widow  or 
minor  children,  subject  to  his 
debts  legally  charged  thereon 
in  his  lifetime. 

White's  Admr.  v.  White,  63  Vt. 
577  ;  s.c.  33  Atl.  Rep.  603. 

Same — Construction. — Section  17  of 
the  law  of  1879  (Neb.  Consol. 
Stat.  1893,  §  1976a)  provides 
as  follows  :  "  If  the  homestead 
was  selected  from  the  separate 
property  of  either  husband  or 
wife,  it  vests,  on  the  death  of 
the  person  from  whose  property 
it  was  selected,  in  the  survivor 
for  life,  and  afterwards  in  his 
or  her  heirs  forever,  subject  to 
the  power  of  the  decedent  to 
dispose  of  the  same,  except  the 
life  estate  of  the  survivor,  by 
will.  In  either  case  it  is  not 
subject  to  the  payment  of  any 
debtor  liability  contracted  by 
or  existing  against  the  husband 
and  wife,  or  either  of  them, 
previous  to  or  at  the  time  of  the 
death  of  such  husband  or  wife, 
except  such  as  exists  or  has 
been  created  under  the  provi- 
sions of  this  chapter."  The 
Legislature  of  1889  attempted 
to  repeal  this  section  by  a  repeal- 
ing act  (page  473  of  the  Session 
laws),  which  act  has  been  held 
void. 

Trumble  v.  Trumble  (Neb.),  55 
N.  W.  Eep.  869. 

The  Supreme  Court  of  Nebraska 
in  the  case  of  Durland  v.  Seller, 
37  Neb.  33  ;  s.c.  43  N.  W.  Rep. 
741;  1  Ball.  Ann.  K.  Proj).  386,  in 
construing  this  act  said:  "It 
will  be  seen  that  by  this  section 
it  is  proved  that  the  homestead, 
upon  the  death  of  the  person 
96 


from  whose  property  it  was 
selected,  vests  in  the  survivor 
for  life,  and  afterward  in  his  or 
her  heirs  forever.  There  is  no 
limitation  contained  in  the  sec- 
tion which  causes  the  title  so 
vested  to  depend  upon  occu- 
pancy, nor  is  there  any  require- 
ment that  the  property  should 
retain  its  homestead  character. 
During  the  life  of  the  owner  of 
the  fee  the  exempt  character  of 
the  property  was  made  to  de- 
pend upon  its  occupation  as  a 
homestead.  But  upon  his  or 
her  death  a  new  title  is  created 
which  vests  in  the  survivor  for 
life  unconditionally ;  and  it  is 
expressly  provided  that  the 
property  is  not  subject  to  the 
pajanent  of  any  debts  or  liabil- 
ity contracted  by  or  existing 
against  the  husband  and  wife, 
or  either  of  them,  previous  to 
or  at  the  time  of  such  husband 
or  wife's  death.  The  property 
of  this  sweeping  language  in 
the  enactment  is  not  for  us  to 
consider  ;  it  is  sufBcient  to 
know  it  is  there.  It  has  been 
the  universal  holding  of  this, 
as  well  as  substantially  all  other 
courts  in  the  Union,  that  home- 
stead laws,  bemg  remedial  in 
their  character,  should  receive 
a  liberal  construction  ;  at  least, 
tlie  language  used  by  the  Legis- 
lature should  not  be  restricted 
by  judicial  interpretation." 

Citing  :  Tipton  v.  Martin,  71  Cal. 
335  ;  s.c.  13  Pac.  Rep.  344,  345; 

Graham  v.  Stewart,  68  Cal.  374 ; 
s.c.  9  Pac.  Rep.  555,  556  : 

Schadt  V.  Heppe,  45  Cal.  433  ; 

Matter  of  Busse's  Estate,  35  Cal. 
310; 

Matter  of  Orr,  39  Cal.  101 : 

Bradshaw  v.  Hurst,  57  Iowa  745  ; 
s.c.  11  N.  W.  Rep.  673  ; 

Johnson  v.  Gaylord,  41  Iowa  363. 
'  Estate  of  Croghan,   93  Cal.  370 ; 
s.c.  38  Pac.  Rep.  570  ; 

Sheehy  v.  Miles,  93  Cal.  388  ;  s.o. 
38  Pac.  Rep.  1046. 
2  Lorieux  v.   Keller,   5  Iowa  196 , 
s.c.  68  Am.  Dec.  696. 


1522  ACTIONS  AFFECTING  HOMESTEADS.        [BOOK  III. 

and  in  others  it  cannot  be.  ^  In  some  states  a  Judgment 
rendered  against  an  administratrix,  on  an  indebtedness 
of  her  intestate,  not  excepted  from  the  exemption  pro- 
visions of  the  homestead  provisions,*^  is  not  a  hen  on 
the  homestead  of  the  intestate,  who  was  the  head  of 
a  family  within  the  provisions  of  the  homestead  ex- 
emption. In  such  case  the  title  to  the  homestead 
descends  to  the  heirs,  exempt  from  any  liability  for  the 
indebtedness.'^ 

Sec.  1609.  Actions  affecting  homestead— Pleadings.— In 
all  cases  where  the  homestead  rights  are  jeopardized, 
protection  will  be  given  in  a  court  of  equity  ;  ^  and  where 
one  is  wrongfully  deprived  of  the  possession  and  use  of 
his  homestead,  he  is  entitled  to  recover  rents,  less  taxes 
which  have  been  paid,  and  reasonable  compensation  for 
necessary  improvements  made.^  Although  the  full  tract 
of  land  occupied  as  a  homestead  will  not  be  exempt  from 
execution  sale,  where  it  exceeds  in  amount  that  which  is 
allowed  by  statute,®  yet  the  proceedings  required  by  law 
to  ascertain  that  fact  and  to  set  aside  the  exemption  in 
the  excess  must  be  followed  by  the  creditor,  in  order  to 
make  an  execution  sale  of  the  property  valid. '^  The 
defense  of  exemption  as  a  homestead  can  be  interposed 
in  any  action  seeking  to  deprive  husband  and  wife  of 
their  homestead  right.  ^  An  allegation  that  property 
claimed  as  a  homestead  was  used  as  a  home  of  the  debtor 
is  unnecessary,  where  by  the  pleadings  it  appears  that  it 
was  an  admitted  and  conceded  fact  that  the  property  was 
a  homestead.  If  it  was  a  homestead,  it  must  have  been 
used  as  a  home  to  give  it  that  character.^ 

>  Scull  V.  Beatty,  27  Fla.  436  ;  s.c.  7  S.  W.  Rep.  926  :  10  Ky.  L. 

9So.  Rep.  4.  Rep.  27. 

2  norida  constitution,  1868,  art.  X.,  §    «  McDonald  v.  Crandall,  43  111.  331 ; 

1-  s.o.  93  Am.  Deo.  112. 

See  :  1  Am.  Const.  (1894)  383.  See  :  Ante,  §  1544. 

3  Miller  v.  Finegan,  36  Fla.  29  ;  s.c.     '  Morrison  v.  Watson,  101  N.  C  333: 

7  So.  Rep.  140 ;  6  L.  R.  A.  813.  s.c.  7  S.  E.  Rep.  795 ;  1  L.  R. 

*  See  :  Miles  v.  Miles,  46  N.  H.  361 ;  A.  833. 

s.c.  88  Am.  Dec.  208 :  s  Pardee  v.  Lindley,  31  lU.  174 ;  s.o. 

Strachn  v.  Foss,  42  N.  H.  43  ;  88  Am.  Deo.  219. 

Atkinson  v.  Atkinson,  37  N.,  H.  »  Dickson  v.  Chom,  6  Iowa  19  :  s.c. 

434.  71  Am.  Dec.  383. 
"  Funk  V.  Walter,  87  Ky.  183  ;  s.c. 
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Sec.  1610.  Same— Wife  as  party  to.— It  is  a  general  rule 
that  a  wife  is  a  necessary  party  to  all  proceedings  affect- 
ing the  homestead,^  and  if  she  is  not  joined,  the  judg- 
ment or  decree  will  not  conclude  or  affect  her  rights, 
however  it  may  affect  her  husband. ^  Thus  if,  on  a 
foreclosure,  the  wife  is  not  joined,  her  rights  are  not 
affected,  and  it  will  be  error  to  refuse  to  allow  her  to  in- 
tervene.^ The  •general  rule  is  that  the  wife  cannot  sue 
alone  for  the  recovery  of  the  homestead,  but  her  hus- 
band must  be  joined  with  her,*  for  the  reason  that  the 


>  Cook  V.  Klink,  8  Cal.  347  ; 
Revalk  v.   Kraemer,  8  Cal.   66  ; 

S.C.  68  Am.  Deo.  304  ; 
Sargent  v.  Wilson,  5  Cal.  504  ; 
Lai-son  v.  Reynolds,  13  Iowa  579; 

s.c.  81  Am.  Dec.  444  ; 
Tadlock  v.  Eccles,  20  Tex.  782  ; 

s.c.  73  Am.  Dec.  213  ; 
Wisner  v.  Farnham,  3  Wis.  472. 

2  Oleson  V.  BuUard,  40  Iowa  9,  14  ; 

Chase  v.   Abbott,   20  Iowa  154, 

160; 
Burnap  v.   Cook,   16   Iowa  149, 

158  ;  s.c.  85  Am.  Dec.  507  ; 
Larson  v.  Reynolds,  13  Iowa  579  ; 

s.c.  81  Am.  Dec.  444. 

3  Cook  V.  Klink,  8  Cal.  347  ; 

Revalk  v.  Kraemer,  8  Cal.  66 ; 
s.c.  68  Am.  Dec.  304  ; 

Sargent  v.  Wilson,  5  Cal.  504  ; 

Larson  v.  Reynolds,  13  Iowa  579  ; 
s.c.  81  Am.  Dec.  444  ; 

Helfenstein  v.  Cave,  3  Iowa  287  ; 

Tadlock  v.  Eccles,  20  Tex.  782  ; 
s.c.  68  Am.  Dec.  304. 

See  :  Wisner  v.  Farnham,  2  Mich. 
472. 

Wife  not  necessary  party  when — Sloan 
V.  Coolbaugh. — In  Sloan  v.  Cool- 
baugh,  10  Iowa  31,  an  appeal 
in  equity  by  the  husband  to  re- 
strain a  sale  under  a  niortgage 
with  power  of  sale,  which 
mortgage  was  executed  by 
husband  and  wife,  it  was  held 
that  the  wife  was  not  a  neces- 
sary party. 

Eight  of  wife  to  intervene. — In  the 
case  of  Helfenstein  v.  Cave,  the 
plaintiffs  brought  ejectment, 
and  the  husband  set  up  the 
homestead  claim.  During  the 
progress  of  the  cause  the  wife 
asked  to  be  made  a  party,  and 
set  up  a  claim  to  the  home- 
stead as  existing  in  herself  as 


a  wife,  independently  of  what 
her  husband  had  done  or  omit- 
ted to  do.  She  should  not  have 
been  allowed  to  intervene.  In 
discussing  the  point,  Wood- 
ward, J.,  said:  "If  she  has 
rights  which  she  may  assert 
separately  from  her  husband, 
they  cannot  be  such,  at  the 
best,  as  to  exonerate  her  from 
doing  that  which  her  husband 
was  to  do, — that  which  the  law 
required.  She  must  at  least 
show  that  she  has  done  that 
which  her  husband  was  re- 
quired but  omitted  to  do.  She 
must  take  the  ground  that  what 
he  has  omitted  she  has  done  ; 
or  that  as  he  refuses  or  neglects 
to  make  defense,  she  should 
be  permitted  to  do  so.  Some- 
thing like  this  must  be  her 
position.  There  is  no  new, 
different,  or  independent  basis 
of  right  or  law  for  her  to  found 
her  claim  upon.  The  statute 
is  very  meagre  and  deficient 
upon  the  matters  above  alluded 
to,  it  must  be  admitted ;  but 
there  is  room  to  doubt  whether 
it  is  intended  to  confer  upon 
the  wife  tlie  right  here  claimed, 
which  is  an  independent  right. 
The  utmost  tliat  could,  in  any 
view  of  it,  be  accorded  to  her 
would  be  to  defend  if  he  did 
not ;  or,  possibly,  to  show  that 
she  had  supplied  his  omission 
by  doing  some  act  which  he 
had  neglected.  Butif  she  can- 
not assume  Qne  or  the  other  of 
these  grounds,  there  does  not 
appear  any  reason  for  her  be- 
coming a  party." 
*  Vancleave  v.  Wilson,  73  Ala. 
387; 
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statute  confers  on  her  no  right  to  the  homestead  inde- 
pendent of  her  husband,  which  she  can  enforce  against 
his  consent.^  Nor  can  the  husband  sue  alone  to  enforce 
the  rights  of  his  wife  in  the  homestead,  by  seeking  to 
avoid  a  release  thereof  by  her.^  Neither  has  the  wife 
such  an  interest  in  the  homestead  during  the  lifetime  of 
her  husband  that  she  can  appeal  to  chancery,  in  her  own 
name,  for  its  protection.^  A  wife,  however,  may  be  es- 
topped to  set  up  her  rights  where  she  has  notice  of  the 
sale  of  the  homestead  and  makes  no  objection  thereto  ;  * 
or  where  she  has  executed  a  deed  of  conveyance  or  in- 
cumbrance; but  the  deed  of  a  married  woman,  which 
has  no  effect  as  a  conveyance  of  title,  will  not  estop  her 
as  to  her  interest  in  the  homestead  premises,  in  an  action 
to  recover  the  land  on  the  homestead  right.  ^ 

Guiod  V.  Guoid,  14  Cal.  506 ;  s.c.  mortgage  in  the  execution  of 

76  Am.  Deo.  441 ;  which  she  did  not  join,  she  may 

Poole  V.  Gerrard,  6  Cal.  71 ;  s.c.  sue  alone  in  equity  for  the  pro- 

65  Am.  Dec.  481  ;  tection  of  her  riglits. 

Zellers  v.  Beckman,  64  Ga.  747.  Sherrid  v.  Southwick,  43  Mich. 

•  Guiod  V.  Guiod,  14  Cal.  506  ;  s.c.  515  ;  s.c.  5  N.  W.  Rep.  1027  ; 

76  Am.  Dec.  441.  Comstock  v.  Comstook,  37  Mich. 

«  Eyster  v.  Hathaway,  50  III.  531 ;  97. 

s.c.  99  Am.  Dec.  537.  See  :  Eldredge  v.  Pierce,  90  111. 

'  Vancleave   v.    Wilson,    73    Ala.  474 ; 

387 ;  State  v.  Geddis,  44  Iowa  537. 

MaUon  v.  Gates,  86  La.  An.  610  ;  *  Foley  v.  Cooper,  43  Iowa  376,  379; 

Thoms  V.  Thoms,  45  Miss.  363.  Denegre  v.  Haun,  14  Iowa  240  ; 

la  Michigan,  however,  it  is  held  s.c.  81  Am.  Dec.  480. 

that  where  the  rights  of  the  wife  *  Timothy    v.   Chambers,    85    Ga. 

in  the  homestead   are  endan-  267  ;  s.c.  11  S.  E.  Rep.  598  ;  31 

gered  by  the  foreclosure  of  a  Am.  St.  Rep.  163. 
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Sec.  1616.  Hmres  fiduciarius — Jus  precarium. 

Sec.  1617.  Fidei-com,missa — Historical  origin. 

Sec.  1618.  Cestui  que  use — Clerical  chancellors. 

Sec.  1619.  Secret  uses — Chancery  could  not  enforce. 

Sec.  1620.  Introduction  of  the  writ  of  subpoena. 

Sec.  1621.  Same — Checks  upon  the  chancellors. 

Sec.  1623.  Same — Abuses  of  writ  restrained. 

Section  1611.  Introduotion  of  uses— Saving  from  attain- 
ders.—The  common  law  originally  admitted  of  no  estates 
in  land  which  were  not  clothed  with  the  legal  seisin  and 
possession  ;  but  at  an  early  period  in  England  there  was 
introduced  a  right  to  the  rents  and  profits  of  lands 
whereof  another  person  had  the  legal  seisin  and  posses- 
sion, which  right  subsequently  became  well  known  under 
the  name  of  uses.^  This  practice  was  originally  intro- 
duced for  the  purpose  of  evading  the  statute  of  mortmain.^ 

1  2  Bl.  Com.  328.  Great  Charter  on  the  subject 

See  :  Cudleigh's  Case,  1  Co.  121.  of  alienation  to  religious  socie- 

'  7  Edw.  I.  ties,  and  to  carry  that  restric- 

Statute  of  mortmain — Object  of. — The  tion  somewhat  further.     Not- 

object  of  this  law  was  to  aid  in  withstanding  the    above  law, 

enforcing  the  provision  of  the  religious  men  continued  to  ac- 
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When  this  evasion  of  the  law  was  finally  suppressed  by- 
statute,^  uses  were  resorted  to  to  save  land  from  the 


cept  gifts,  and  to  appropriate 
lands,  whereby  services  that 
were  due  for  such  lands,  and 
that  were  originally  designed 
for  the  defense  of  the  realm, 
were  withdrawn,  and,  what 
was  an  object  of  more  anxious 
concern  to  great  lords,  the  val- 
uable casualties  of  tenure  were 
gradually  diminished.  To  pre- 
vent this,  it  was  ordained,  in 
the  most  comprehensive  and 
full  expressions  that  could  be 
contrived,  that  no  person  what- 
soever ,religious  or  other,  should 
presume  to  buy  or  sell,  or  under 
color  of  any  gift,  term,  or  other 
title  whatsoever,  receive  from 
any  one,  or  in  any  other  way, 
arte  vel  ingenio,  appropriate  to 
himself  any  lands  or  tenements, 
so  as  such  lands  or  tenements 
should  come  into  mortmain, 
under  pain  of  forfeiting  the 
same  ;  and  if  any  offended 
against  this  act,  it  was  made 
lawful  for  the  chief  lord  next 
immediate,  within  a  year,  to 
enter  on  the  land,  and  retain  it 
in  fee  and  inheritance.  If  he 
neglected  during  that  year,  the 
next  superior  lord  might  enter  ; 
and  if  he  did  not  enter  within 
half  a  year,  the  right  of  entry 
was  to  accrue  to  the  next  su- 
perior lord  ;  and  if  all  the  lords, 
being  of  full  age,  within  the 
four  seas,  and  out  of  prison, 
neglected  to  avail  themselves 
of  the  forfeiture,  the  king 
might  tate  the  lands  into  his 
hands  and  infeoff  others,  sav- 
ing to  the  chief  lords  of  tJie 
fees  their  wards,  escheats,  and 
other  services. 
1  See  :  Statutes  1  Rich.  II.,  2  c.  9  ; 
2  Rich.  II.,  2  c.  3. 
In  the  reign  of  Richard  II.  it 
was  complained  that  many 
people  having  rights  and  title 
to  lands,  tenements,  and  rents, 
and  also  to  personal  actions, 
were  delayed  of  their  rights 
and  their  actions,  because  the 
occupiers  and  defendants  com- 
monly made  gifts  and  feoff- 
ments of  their  lands  and  tene- 
ments in  question,  and  of  their 
chattels,   to    lords    and    other 


great  men  of  the  realm  against 
whom  the  claimant  dared  not 
make  suit.  Again,  many  dis- 
seisins were  committed  ;  and 
immediately  the  disseisors 
made  alienations  and  feoff- 
ments, sometimes  to  lords  and 
great  men  of  the  realm,  to  have 
maintenance,  and  sometimes 
to  persons  whose  names  were 
wholly  unknown  to  the  dis- 
seisees, in  order  to  delay  them 
from  their  recovery.  To  move 
these  mischiefs,  it  was  or- 
dained, in  the  first  case,  that 
such  feoffments  and  gifts  of 
lands  and  goods  should  be  void  ; 
and,  in  the  second  case,  that 
the  disseisees  should  have  their 
recovery  against  the  first  dis- 
seisors, as  well  of  the  lands  and 
tenements  as  of  their  double 
damages,  without  having  re- 
gard to  such  alienations,  so 
that  the  disseisees  commenced 
their  suits  within  a  year  next 
after  the  disseisin.  This  was 
to  hold  in  every  plea  of  land 
where  feoffments  were  made 
by  fraud  and  collusion,  so  as 
recovery  might  be  had  against 
the  first  feoffor  ;  though  this 
was  to  be  understood  where 
such  feoffors  took  the  profits. 
When  persons  making  such 
feigned  gifts  withdrew  into 
privileged  places,  and  there 
continued  taking  the  profits  of 
their  lands  and  goods,  it  was 
enacted,  by  Stat.  2  Rich.  II.,  2 
c.  3,  in  all  cases  of  debt,  that 
after  the  capias  was  awarded, 
and  the  sheriff  returned  that  he 
had  not  taken  the  defendant, 
because  he  had  fled  to  a  priv- 
ileged place,  another  writ 
should  issue,  commanding  pro- 
clamation to  be  openly  made  at 
the  gate  of  the  place,  by  five 
weeks  continually,  once  a  week, 
admonishing  the  party  to  appear 
at  a  certain  time  before  the  jus- 
tices, to  answer  to  the  plaintiff ; 
and  if  the  party  came  not  in 
person,  or  by  attorney,  judg- 
ment was  to  be  had  against  him 
for  the  sum  in  demand,  and 
after  the  collusion  and  fraud 
proved,    execution    levied    of 
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effects  of  attainders,  and  were  afterwards  applied  to  a 
variety  of  purposes  in  the  business  of  civil  life,  and  grew 
up  into  a  refined  and  regular  system.^ 

Sec.  1612.  Same— Effect  on  system  of  conveyancing. — 
The  introduction  of  uses  has  been  attended  with  the  most 
important  consequences  ;  for  though  at  first  but  a 
trivial  innovation,  yet  in  its  progress  it  has,  in  fact, 
produced  a  revolution  in  the  system  of  real  property,  and 
has  introduced  a  mode  of  transferring  land  very  different 
from  that  which  the  old  law  had  established  ;  for  the 
doctrine  of  uses  is  become  the  foundation  of  the  modern 
system  of  conveyancing. 

Sec.  1613.  Same— Time  of  introduction.— The  precise 
tims  when  uses  were  introduced  is  not  known. ^  It  is 
certain,  however,  that  the  gift  of  land  to  use, — that  is,  the 
legal  possession  of  land  being  in  one  man  while  another 


such  lands  and  goods  as  he  had 
out  of  the  privileged  place. 
3  Eeeves'  HLst.  Eng.  L.  (2d  ed  ) 
173. 

'  4  Kent  Com.  (13th  ed.)  290  ; 
1  Spence  Eq.  Jur.  441. 

'  It  is  said  in  Reeves'  History  of  the 
English  Lavsr  (vol.  III. ,  2d  ed. , 
175)  that,  "  without  straining 
the  fancy  after  conjectures, 
there  are  some  authentic  no- 
tices of  an  early  period  clearly 
evincing  that  land  might  be 
in  the  seisin  of  one  person, 
while  a  right  to  the  emoluments 
was  in  another.  To  say  noth- 
ing of  the  statute  of  Kilkenny 
(see  :  The  Irish  Statutes)  made 
in  the  reign  of  Edward  II.,  in 
which  act  there  is  mention  of 
such  secret  feoffments  in  Ire- 
land, we  find,  in  the  8th  year 
of  Edward  III. ,  a  case  in  our 
books,where,  a  fine  being  levied 
by  consent,  the  entry  of  the 
conusee  was  said  to  be  en  auter 
droit  (8  Ass.).  Towards  the 
close  of  that  reign  we  find 
another  where  the  feoffees  were 
sued  by  a  petition  to  the  king 
(Bro.  Feof.  al  use,9).  In  the  sec- 
ond year  of  Richard  II.  there  is 
a  case  in  parliament,  which 
fully  shows  the  manner  and 
circumstances  of   these  gifts. 


It  there  appears  that  Edward 
III.  iufeoffed  the  Duke  of  Lan- 
caster and  others  in  fee  by  deed, 
and  caused  livery  of  seisin  to 
be  made  without  any  condition 
whatsoever.  Long  after,  the 
king,  by  verbal  declaration, 
prayed  the  feoffees  that  they 
would,  out  of  the  lands,  pro- 
vide for  the  friars  of  Langley, 
and  certain  other  religious  per- 
sons. It  was  now  demanded, 
in  full  parliament,  of  all  the 
judges  and  king's  sergeants, 
whether  such  subsequent 
charge  to  the  feoffees  should  be 
adjudged  by  law  a  condition, 
and  so  make  the  feoffment  con- 
ditional ;  and  tliey  were  of 
opinion,  that  as  nothing  was 
said  before,  nor  at  the  time  of 
the  gift,  nor  yet  upon  the  livery, 
the  king's  request  afterwards 
could  not  make  a  condition 
(Cott.  Abrj. ,  p.  169,  §  26).  Other 
examples  there  are  of  such 
gifts,  and  a  declaration  to  ap- 
ply the  produce  of  them  to 
other  purposes  than  the  interest 
of  feoffees,  and  they  are  invari- 
ably considered  as  conditions, 
and  in  that  light  and  no  other 
were  pronounced  to  be  good  or 
bad.  Cott.  Abri.,  p.  185,  §  25, 
et  seq. 
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enjoyed  its  profits, — did  not  become  general  until  the 
reign  of  King  Edward  III.,  when  the  ecclesiastics  adopted 
it,  to  evade  the  statute  of  mortmain,  by  procuring  con- 
veyance of  land  to  be  made,  not  directly  to  themselves, 
but  to  some  lay  persons,  with  a  secret  agreement  that 
they  should  hold  the  lands  for  the  use  of  the  ecclesiastics, 
and  permit  them  to  take  the  rents  and  profits.^ 

Sec.  1614.  Derivation  of  uses — Pidei-commissum.— The 
idea  of  a  use,  which  made  this  division  between  the  land 
and  the  profit,  was  that  of  raising  a  trust ;  namely,  when 
a  man  would  confide  in  the  conscience  of  another  with 
more  security  than  in  his  own  possession.  It  has  been 
said  that  this  was  likely  enough  to  happen  at  all  times 
and  in  all  places,  and  must  be  recognized  more  or  less  in 
all  systems  of  law  ;  ^  but  the  doctrine  is  now  generally 
admitted  to  have  been  borrowed  by  the  ecclesiastics  from 
the  fidei-commissum  of  the  civil  law.  By  the  civil  law 
the  fidei-commissum,  in  the  most  general  sense,  was  a 
disposition  of  property,  in  which  some  condition  essential, 
according  to  the  civil  law,  was  wanting,  in  order  to  con- 
stitute it  a  valid  institution  of  the  heir,  or  a  legacy,  and 
with  which  the  deceased  charged  his  testamentary  or  ab 
intestato  heir,  or  some  other  person  to  whom  he  left 
something.  As  these  dispositions  were  originally  defi- 
cient in  obligatory  character,  they  could  only  be  confided 
to  the  good  faith  of  him  on  whom  they  were  charged, 
but  under  Augustus  their  execution  might  be  enforced 
by  a  procedure  extra-ordinem.^ 

Sec.    1015.    Beason    for   the    fldei-eommissuin.— By    the 

'  Cudleigh's  Case,  1  Co.  121,  133a ;  longer  resorted  to,  or  thought 

Bacon's  Read.  Stat.  Uses,  33.  of."    In  the  reign  of    Henry 

There  is    mention  of  such  use  very  VIII.  the  opinion  became  pre- 

eirly  in   the    English  judicial  valent  that  after  the  statute  of 

history.     Thus  Reeves  says  (3  Quia  Emptores,  if  a  feoflfment 

Reeves' Hist.  Eng.L.,  3d ed., 62)  was  made  without  considera- 

tliat   "  when    an   ancestor  in-  tion,   the  use  resulted  to  the 

feoffed  his  eldest  son,  in  order  feoflfor  ;    and   therefore    it    is 

to  avoid  the  claim  of  guardian-  thought  that  the  origin  of  uses 

ship,  he,  no  doubt,  retained  to  is  to  be  ascribed  to  that  period, 

himself  a  right  to  the  profits  See  :  3  Reeves'  Hist.  Eng.  L.  (3d 

during  his  life  ;  but  when  the  ed.)  175. 

effect  of  such  feoffments  was  '  3  Reeves'  Hist.  Eng.  L.  (3d  ed.) 

taken  away  by  the  statute  of  175. 

Marlbridge,  such  uses  were  no  ^  Mears'  Ort.  R.  L.  340. 
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Roman  law,  a  great  number  of  persons  were  incapable  of 
being  constituted  heirs,  or  even  of  taking  a  legacy  under  the 
testament  of  a  Roman  citizen  ;  such  as  exiles,  unmarried 
persons,  those  who  had  no  children,  and  the  like.  In 
order  to  evade  this  law,  it  became  usual  for  testators  to 
constitute  some  person  to  be  their  heir,  who  was  capable 
of  taking  the  inheritance  ;  and  to  annex  a  request  to  the 
devise,  that  the  person  thus  constituted  heir  should  give 
the  property  to  some  other  person  who  was  incapable  of 
taking  directly  under  the  will.^ 

Sec.  1616.  Hseres  fiduciarius— Jus  precarium.— This  was 
called  by  the  Roman  law  a  fidei-commissum,'^  and  the 
person  thus  constituted  heir  was  called  hceres  fiduciarius, 
and  the  person  to  whom  the  testator  directed  the  inherit- 
ance to  be  given  was  called  hceres  fidei-commissarius.^ 
The  fidei-commissaria  hereditas  corresponded  in  some 
sort  to  the  institution  of  the  heir,  as  it  had  for  its  object 
the  inheritance,  or  a  part  of  it ;  and  the  fidei-commissum 
singulce  rei  resembled  a  legacy  in  not  having  for  its  object 
any  other  thing  than  a  given  part  of  the  inheritance. 
The  hceres  fidei-commissarius  had  only  what  the  Roman 
lawyers  called  a  jus  precarium,  that  is,  a  right  in  curtesy, 
for  which  the  remedy  was  only  by  entreaty  or  request  ; 
so  that  the  hceres  fiduciarius  was  under  no  legal  obliga- 
tion of  complying  with  the  request  of  the  testator.* 

Sec.  1617.  Pidei-commissa— Historical  origin  of.— Under 
the  Roman  law,  if  the  testator  desired  to  leave  anything 
to  persons  unable  to  take  directly  by  way  of  inheritance 
or  legacy,  such  as  provincial  peregrini,  female  citizens 

1  Quibus  enim  non  poterunt  heere-  cum  primum  poteris  hseredi- 

ditatem  vel  legata  rplinquere,  tatem  meam  adiie,   earn  Caio 

si  relinquebant,  fifei  committe-  Seio  reddas,  restituas. 

bant  eoi;um  qui  capere  ex  testa-  '  Just.  lust. ,  lib.  3,  tit.  23,  §  1. 

mento  poterant.  ^  Sciendum  itaque  est  omnia  fidei- 

Vinnius,  ad  Instit.,  lib.  3,  tit.  33,  commissa    primis    temporibus 

8  1  ;  infirma  fuisse  ;  quia  nemo  In- 

(P.  Voet,  ad  eundem.)  Just.  Inst.,  vitus  cogebatur  praestare  id  de 

lib.  2,  tit.  33,  §  1.  quo  rogatuserat.     Et  ideo  fidei 

'  The  form  of  which  is  preserved  commissa  appellata  sunt,  quia 

by  Justinian's  Institutes  :  Cum  nullo  vinculo  juris,  sed  tantum 

igitur  aliquis  scripserit,  Lucius  pudore  eorum  qui  rogabantur, 

Titiua  Hseres  esto  ;    potest  ad-  continebantur. 

jicere,   Rogo  te  Luci  Titi,   ut  Just.  Inst.,  lib.  3,  tit.  33,  §  1. 
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under  the  lex  Voconia,  the  proscribed  by  the  lex  Cornelia, 
posthumous  strangers  or  other  uncertain  persons,  it  was 
the  custom  to  intrust  the  bequest  to  the  good  faith  of 
those  who  could  validly  take  under  the  will.  Hence 
these  gifts  acquired  the  name  of  fidei-commissa ;  and 
though  afterwards  regulated  by  law,  yet,  as  their  foun- 
dation rested  on  the  wishes  of  the  deceased  and  not  on 
legal  rules,  they  always  received  a  large  and  favorable 
interpretation.  Not  being  binding  in  law,  testators 
endeavored  to  secure  their  performance  by  appealing  to 
the  religious  feelings  or  conscience  of  the  person  entrusted, 
and  hence  the  introduction  on  the  part  of  the  trustee  of 
the  oath  by  Jupiter,  by  the  Lares,  etc.,  per  salutem,  per 
genium  principis.  The  use  of  fidei-commissa  in  this  way 
had,  before  the  time  of  Cicero,  acquired  the  common 
assent,  and  subsequently  the  Emperor  Augustus  yielded 
to  the  general  opinion,  at  first  by  special  intervention  in 
such  cases,  as,  for  example,  where  a  freedman  refused 
to  restore  a,  fidei-commissum  to  his  patron  in  spite  of  his 
oath  to  the  deceased,^  and  then,  though  no  civil  law 
action  was  permitted,  by  vesting  a  permanent  exceptional 
jurisdiction  in  the  hands  of  a  special  praetor  acting  extra- 
ordinem?  After  trusts  became  thus  sanctioned  it  was 
found  necessary  to  curtail  their  effects,  and  the  senata 
consulta  Pegasianum  brought  them  within  the  leges 
Jidia  and  Papia  Poppcea,  so  that  the  heir  who  carried 
out  .a  secret  trust  in  favor  of  persons  incapacitated  by 
these  laws  ran  the  risk  of  losing  his  quarta  Falcidia  on 
such  portions  of  the  inheritance,  and  a  senatus  consul  turn 
under  Hadrian  forbade  these  trusts  in  favor  of  peregrini, 
uncertain  persons,  and  posthumous  strangers.^ 

Sec.   1618.   Cestui  que   use— Clerical  chancellors.— When 
uses  were  introduced  into  the  English  law,*  the  person  to 

'  Cicero  in  Verr.  ii.,  I.,  47.  Gai.  Inst.  II.,  §  278. 

«  Pidsi-commissa  non  per  formulam  '  See  :  Mears'  Ort.  R.  L.,  TT  950. 

petuntur ;   ut  legata,  sed  cog-'  *  For  an  interesting  discussion  of 

nitio  est  Rom»  quidern  consu-  the  introduction   of  uses  and 

lum  aut  praetoris  quifidei-com-  trusts  into    England,    see:    1 

missariusvooatur;  inprovinoiis  Spence  Eq.  Jur.,  pt.  II.,  bk.  3, 

vero  prsesidum  provinoiarum.  c.  2. 
Ulp.  Reg.  25,  §  13  ; 
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whom  the  use  was  limited  was  known  as  the  cestui  que 
use,  and  his  situation  was  exactly  that  of  the  hceres  fidei- 
commissarius  under  the  civil  law  ;  his  interest  and  title 
depended  entirely  on  the  good  faith  of  the  feoffees  to 
uses,  or  the  persons  to  whom  the  land  Avas  conveyed. 
And  it  is  natural  to  suppose,  that  while  the  rights  of  the 
cestui  que  use  were  so  extremely  precarious,  and  depended 
so  entirely  on  the  good  faith  of  the  feoffees  to  uses,  many 
breaches  of  trust  were  committed.  Nor  is  it  improbable 
but  that  even  the  ecclesiastics,  who  first  introduced  this 
species  of  property,  became,  in  some  instances,  the  dupes 
of  those  to  whom  the  lands  had  been  conveyed  for  their 
use.  This  induced  the  clerical  chancellors  of  those  times 
to  consider  the  limitation  of  a  use  as  similar  to  a  fidei- 
commissum,  and  binding  in  conscience  ;  they,  therefore, 
assumed  the  jurisdiction  which  the  Emperor  Augustus 
had  given  to  the  Eoman  consuls,  of  compelling  the  execu- 
tion of  uses  in  the  Court  of  Chancery. 

Sec.  1619.  Secret  uses— Chancery  eould  not  enforce.— 
This  assumed  jurisdiction,  however,  was  not  sufficient  to 
answer  the  purpose  ;  for  whenever  a  positive  declaration 
of  a  use  could  not  be  proved,  which  must  frequently  have 
happened,  when  uses  were  declared  in  a  secret  manner, 
by  words  only,  without  writing,  the  Court  of  Chancery 
could  not  compel  the  feoffees  to  uses  to  execute  them, 
there  being  no  legal  proof  that  they  held  the  lands  to  the 
use  of  any  other  persons. 

Sec.  1620.  introduction  of  writ  of  subpoena.— To  supply 
the  want  of  jurisdiction  experienced  by  the  clerical  chan- 
cellors, in  the  reign  of  Eichard  II.,  John  Waltham,  Bishop 
of  Salisbury,  and  keeper  of  the  rolls,  took  advantage  of 
the  privilege  given  him  by  the  statute  of  Westmin- 
ster 11.,^  of  devising  new  writs,  and  invented,  or — more 
properly — adopted  in  that  court  the  writ  of  subpoena.^ 

'  13  Edw.  I.,  c.  34.  Beaufort,  the  son  of  John  of 
°  It  so  appears  from  Rot.   Pari.   3  Gaunt,  who  was  Bishop  of  Win- 
Hen.  V.  471.  Chester  in  the  reign  of  Henry 
Origin    writ    of    subpoena — Beanfort  V.     It  is  an  opinion  also  (Gilli. 
theory. — Some,      however,     at-  For.  Rom.  17)  that  the  chancel- 
tribute  its   origin  to  Cardinal  lor  assumed  his  extraordinary 
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This  was  a  process  which  had  before  been  used  by  the 
council,  though  not  under  this  name.^  This  new  writ 
was  returnable  only  into  the  Court  of  Chancery,  and  was 
used  there  for  the  same  purpose  as  a  citation  in  the 
courts  of  civil  and  canon  law,  to  compel  the  appearance 
of  a  defendant,  and  to  oblige  him  to  answer  upon  oath 
the  allegations  of  the  plaintiff,  contrary  to  one  of  the 
first  principles  of  the  common  law,  that  no  man  can  be 
compelled  to  charge  himself. 

Sec.  1621.  Same— Cheeks  upon  the  chancellors.— The 
English  people  were  always  averse  to  any  alterations  of 
their  ancient  customs,  and  were  particularly  jealous  of 
any  effort  to  supplant  the  common  law  by  rules  or 
maxims  from  the  civilians  or  canonists.  Consequently 
the  chancellors'  new  authority  was  carefully  watched  by 
the  Legislature,  and  such  checks  as  were  thought  neces- 
sary to  keep  it  within  bounds  were  occasionally  applied. 
In  the  thirteenth  year  of  the  reign  of  Richard  11.,^  the 
commons  petitioned  the  king  that  the  chancellor  might 
make  no  order  against  the  common  law,  and  that  no 
judgment  should  be  given  without  due  process  of  law  ; 
and  in  another  petition  they  prayed  that  no  one  should 
appear  before  the  chancellor,  where  recovery  was  given 
by  the  common  law.  To  both  of  these  petitions  the 
king-s  answers  were  to  the  like  effect,  that  it  should  con- 
tinue as  the  usage  had  been  heretofore.  In  the  second 
year  of  the  reign  of  Henry  IV.,  the  commons  took  notice 
of  the  writ  of  subpcena,  and  presented  a  strong  petition 

judicature  in  order  to  be  in  a  poena,   to  compel  a  feoffee  to 

situation  to  favor  the  avarice  answer  before  him  respecting 

of  the  churchmen.    Uses,  con-  such  trist :  and,  upon  the  tmth 

trived  first  by  the  clergy,  it  is  of   the   matter  appearing,   he 

said,    v^ith    a  view  to  enrich  would  decree  such   execution 

them  in  defiance  of  the  statute  of  the  use  as  the  feoffee  was 

of  mortmain,  were  of  a  new  bound  in  conscience  to  make, 

impression,  and  entirely  out  of  This    is    suggested    by    some 

the  rules  of  the  common  law.  writers    as    the    occasion     on 

A  person  seized  of  a  use  had  no  which  the  Court  of  Chancery 

means  of  obtaining  the  execu-  first  exercised  its  equitable  jur- 

tion  of  it  but  the  conscience  isdiction. 

and  honor  of  the  feoffee.    To  3  Reeves'  Hist.  Eng.  L.  (3d  ed.) 

give  effect  to  these  dispositions,  193,  193. 

the  chancellor,  who  was  him-    '  See :  3  Reeves'  Hist.  Eng.  L.  (2d 

self  an  ecclesiastic,  applied,  it  ed.)  419. 
is  said,  this  new  writ  of  sub-    =  Rot.  Pari.  13  Rich.  U. 


Chap.  XXV.  §  1622.]     RESTRAINING  ABUSE  OF  WRIT.        1533 

to  the  king  against  it,  praying  that  it  might  be  abolished ; 
to  which  Henry,  who  was  not  then  firmly  settled  on  the 
throne,  gave  a  palliating  answer. ^  The-  matter  was 
finally  settled,  and  the  writ  of  subpoena  became  firmly 
established  in  the  reign  of  Henry  V.  A  petition  was 
presented  by  the  commons  to  the  king,  complaining  of 
the  hardship  to  which  all  persons  were  become  liable 
from  the  introduction  of  this  new  writ  of  subpoena  ; 
observing  that  it  was  a  novelty,  against  the  form  of  the 
common  law  and  by  which  persons  were  compelled  to 
answer  upon  oath,  pursuant  to  the  form  of  the  civil  law, 
and  the  law  of  theJioly  Church  ;  praying  that  those  who 
sued  out  such  a  writ  should  insert  in  it  all  their  allega- 
tions, and  that  any  person  aggrieved  by  such  a  writ,  in 
any  matter  determinable  at  common  law,  should  be  paid 
the  sum  of  forty  pounds.  To  this  petition  the  king 
returned  a  negative  answer,  and  the  writ  was  thenceforth 
constantly  used  for  the  purposes  of  compelling  all  persons 
to  declare  on  oath  whether  they  held  particular  lands  to 
their  own  use  or  to  the  use  of  others.^ 

Sec.  1622.  Same— Abuses  of  writ  restrained. —The  abuses 
arising  from  the  writ  of  subpoena,  against  which  the 
commons  had  petitioned,  was  in  some  degree  restrained 
by  statute  of  Henry  VI., ^  which,  after  reciting  that 
divers  persons  had  been  greatly  vexed  and  grieved  by 
writs  of  subpoena,  purchased  for  matters  determinable  by 
the  common  law  of  the  land,  to  the  great  damage  of 
persons  so  vexed,  and  in  subversion  and  impediment  of 
the  common  law,  enacted,  that  no  writ  of  subpcena 
should  be  granted  till  surety  was  found  to  satisfy  the 
party  grieved  and  vexed  for  his  damage  and  expense,  if 
the  matter  of  the  bill  should  not  be  made  good.* 

Section  II. — Uses  Before  the  Statute  op  Uses. 

Sec.  1633.     Definition — Rigljts  and  powers  of  trustee. 

Sec.  1634.     Distinction  between  uses  and  trusts. 

Sec.  1635.     How  use  created— Separating  beneficial  use  and  seisin. 

'  See :  Rot.  Pari.  471.  "  3  Reeves'  Hist.  Eng.  L.  (3d  ed.) 

■'  4  Rot.  Pari.  84.  375. 

sStat.  15  Henry  VI.,  c.  4. 
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Sec.  1626.  Same— By  declaration. 

Sec.  1627.  Same— By  feoffment. 

Sec.  1628.  Same— By  resulting  use. 

Sec.  1639.  Same— Same— In  what  estates. 

Sec.  1630.  Same— Consideration  to  support  use. 

Sec.  1631.  Estates  in  uses — All  common-law  estates. 

Sec.  1633.  Who  might  be  grantees  to  a  use. 

Sec.  1633.  Same— Corporations. 

Ssc.  1634.  What  may  be  conveyed  to  uses. 

Sec.  1635.  Incidents  of  uses— Introductory. 

Sec.  1636.  Same — Alienation. 

Sec.  1637.  Same— Disposition  by  will. 

Sec.  1638.  Same— Forfeiture  for  attainder. 

Sec.  1639.  Enforcement  of  uses. 

Sec.  1640.  Loss  and  forfeiture. 

Section  1623.  Definition— Eights  and  powers  of  trustee.— 
Uses  are  estates  in  land  derived  from  the  rules  and  prin- 
ciples which  prevail  in  courts  of  equity,^  and  arise 
where  the  legal  estate  of  lands  is  in  one  person,  in  trust 
that  another  shall  take  the  profits,  and  that  the  first 
will  make  and  execute  estates  according  to  the  direction 
of  such  other.^  The  first  is  called  the  feoffee  to  use,  or 
trustee  ;  and  the  second  is  called  the  cestui  que  use  or 
trust.  Hence  a  use  is  the  beneficial  interest  in  and 
issuing  out  of  lands,  the  legal  title  to  which  remains  in 
the  person  who  is  seized  to  the  use.^  Before  the  statute 
of  uses,  a  use  was  a  mere  confidence  in  a  friend,  that  the 
feoffees  to  whom  the  land  was  given  should  permit  the 
feoffor  and  his  heirs,  and  such  other  persons  as  he  might 
designate,  to  receive  the  profits  of  the  land.^  In  courts 
of  law  the  feoffee  was  deemed  the  owner,  brought  all  the 
actions  for  the  protection  of  the  property  against  tres- 
pass, waste,  and  disseisin,  and  exercised  generally  the 
legal  rights  of  an  owner  ;  ^  and  could  even  maintain  an 


'  See  :  2  Bl.  Com.  338  ;  1  Spence  Eq.  Jur.  439-444 ; 

3  Co.  Litt.  (19th  ed.)  272a  ;  1  Tud.  Ld.  Cas.  252,  353. 

1  Spence  Eq.  Jur.  436.  *  Ware  v.  Richardson,  3  Md.  505  ; 
=  Chudleigh's  Case,  1  Co.  121 ;  s.c.  56  Am.  Dec.  763. 

Gilbert's  Uses,  1  ;  See  :  Morton  v.  Barrett,  23  Me. 

4  Kent  Com.  (13th  ed.)  289.  357  ;  s.c.  39  Am.  Dec.  575. 
^  Burgess  v.  Wheate,  1  W.  Bl.  158  ;  >  Chudleigh's  Case,  1  Co.  131 ; 

Bao.  L.  Tr.  307  ;  2  Bl.  Com.  330  ; 

3  Bl.  Com.  330  ;  2  Pomeroy  Eq.  Jur.,  §  979  ; 

2  Co.  Litt.  (19th  ed.)  271b  ;  1  Spenoe  Eq.  Jur.  443  : 
2  Pomeroy  Eq.  Jur.,  §§  978, 979 ;  1  Tud.  Ld.  Cas.  ^53. 
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action  of  ejectment  against  the  cestui  que  use,^  because 
the  rights  of  the  cestui  que  use  were  not  recognized  in 
courts  of  law,  and  he  had  a  remedy  for  the  protection  of 
his  estate  only  when  equity  courts  assumed  jurisdic- 
tion.^ 

Sec.  1624.  Distinction  between  uses  and  trusts.— There  is 
a  distinction  between  uses  and  trusts,  notwithstanding 
the  fact  that  these  words  were  employed' before  the 
statute  of  uses  as  if  they  were  synonymous.  This  dis- 
tinction is  made  according  to  the  permanent  or  tem- 
porary character  of  'the  estate.  Where  the  right  to 
rents  and  profits  was  permanent  it  was  called  a  use  ; 
where  this  right  was  only  of  a  temporary  character,  or 
given  for  a  special  purpose,  it  was  called  a  trust. ^ 

Sec.  1625.  How  use  created— Separating  beneficial  use 
and  seisin.— We  have  already  seen*  that  the  derivation 
of  uses  was  by  the  ecclesiastics  from  the  civil  law,  and 
that  a  use  corresponds,  in  some  respects,  to  what  is 
known  as  fidei-commissum  in  that  system  of  jurispru- 
dence.^ The  fidei-commissum  of  the  Roman  law,  how- 
ever, was  designed  to  give  the  beneficial  interest  in 
property  to  persons  otherwise  prohibited  from  taking  as 
devisees,  and  consequently  could  be  created  only  by 
will.^  In  order  to  create  a  use,  it  was  necessary  that 
the  legal  seisin  and  possession  of  the  land  should  remain 
in  one,  called  a  feoffee  to  use  ;  while  the  use  or  right  to 
the  rents  and  profits  of  the  land  was  in  another,  called 
a  cestui  que  use. '' 

Sec.  1626.  Same— By  declaration.— In  the  early  English 
law  a  use  could  be  raised  by  declaration  to  that  effect, 
made  in  connection  with  the  feoffment,  or  other  common- 

'  Chudleigh's  Case,  1  Rep.  121 ;  ^  See  :  Ante,  §  1614,   et  seq. 

1  Spence  Eq.  Jur.  443  ;  =  See  :  Chudleigh's  Case,  1  Co.  131 ; 

1  Tud.  Ld.  Cas.  253.  Bac.  L.  Tr.  315  ; 

=  2  Co.  Litt.  (19th  ed.)  371b  ;  3  Bl.  Com.  328  ; 

1  Lewin  on  Tr.  3,  4 ;  Cornish  on  Uses,  10. 

2  Pom.  Eq.  Jur.,  §§  979,  980  ;  1  Spence  Eq.  Jur.  436. 

1  Spence  Eq.  Jur.  444  ;  2  Pomeroy  Eq.  Jur.,  S§  976,  977  ; 

1  Tud.  Ld.  Cas.  252.  Saund.  Just.  337,  338. 

«  Saund.  Uses,  3,  7  ;  '  3  Co.  Litt.  (19th  ed.)  271b  ; 

1  Spence  Eq.  Jur.  448.  1  Spence  Eq.  Jur.  443. 
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law  conveyance,  and  could  also  be  raised  by  a  mere  dec- 
laration made  by  the  owner  that  he  held  the  land  to  the 
use  of  another.  But  the  latter  trust  could  not  be  en- 
forced in  courts  of  equity,  because  such  court  lends  its 
aid  only  to  the  prevention  of  an  injury  or  wrong.  "Where 
such  declarations  rested  upon  a  consideration,  however, 
they  might  be  enforced.  This  declaration,  when  made 
to  a  stranger,  was  required  to  be  a  valuable  one  ;  and 
when  made  to  a  blood  relation,  a  good  consideration — 
such  as  natural  love  and  affection — was  sufficient.^ 

Sec.  1G27.  Same— By  feofiBnent.— The  ordinary  method 
of  creating  a  use  was  by  feoffment  with  livery  of  seisin. 
The  owner  of  real  estate  conveyed  it  by  feoffment, 
with  livery  of  seisin  to  some  friend,  with  a  secret  agree- 
ment that  the  feoffee  should  be  seized  of  the  lands  to 
the  use  of  the  feoffor,  or  of  a  third  pei-son.  Thus  the 
legal  seisin  was  in  one,  and  the  use  or  right  to  the  rents 
and  profits  was  in  another.  Before  the  statute  of  frauds, 
when  employing  this  mode  of  conA-eyance,  a  use  might 
be  raised  by  a  simple  declaration  at  the  time  by  the 
feoffor  that  the  feoffee  was  to  hold  to  the  use  of  a  des- 
ignated person.^  Under  the  statute  of  frauds,  liowever, 
all  equitable  as  well  as  legal  estates  are  required  to  be 
in  writing  signed  by  the  party  to  be  charged.  Con- 
sequently an  oral  declaration  will  not  be  sufficient  at  the 
present  time  to  raise  a  use.^ 

Sec.  162S.  Same— By  resulting  use.— "Where  one  conveys 
in  fee  without  receiving  any  good  or  valuable  considera- 
tion, the  estate  will  be  construed  to  be  held  to  uses,  and 
that  the  beneficial  or  equitable  estate  remains  in  or  re- 
sults to  the  grantor.  This  is  on  the  principle  of  presum- 
ing that  no  one  will  part  with  a  valuable  estate  without 
receiving  any  return  and  consideration,  and  the  grantor 
was  supposed  to  have  intended  that  the  use  should  be  re- 
served to  himself  in  such  a  case.     This  was  what  was 

'  3  Bl.  Com.  329  ;  «  2  Bl.  Com.  831  : 

3  Co.  Litt.  (19th  ed.)  STlb  ;  1  Spence  Eq.  Jur.  449. 

1  Spence  Eq.  Jur.  450  ;  »  Saund.  Uses,  3,  7  ; 

1  Tud.  Ld.  Cas.  268.  Stat.  39  Car.   II.,  c,  8,  §§  7  and 

See :  Post,  §  1630.  8.                        '        •  sb 
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termed  a  resulting  use.  And  any  feoffments  of  legal 
estates  in  fee  without  a  consideration  was  held  to  carry 
with  them  the  beneficial  use.^  Such  use  could  result 
only  to  the  grantor  or  his  heirs.^  The  doctrine  of  result- 
ing uses  has  been  abolished  hj  statute  in  some  of  the 
states. 

Sec.  1629.  Same— Same— in  what  estates.— A  resulting 
trust  could  arise  only  on  the  conveyance  of  a  fee. 
Where  the  estate  conveyed  was  less  than  a  fee,  the 
duties  and  liabilities  attached  to  the  estate  were  con- 
sidered as  sufficient  consideration  to  prevent  the  use  re- 
sulting to  the  grantor.^ 

Sec.  1630.  Same— Consideration  to  support  use We  have 

already  seen  that  in  order  to  support  a  use  some  con- 
sideration was  necessary.  Where  the  grant  was  to  a 
stranger  a  valuable  consideration  was  requisite,  but 
where  to  a  blood  relative  a  good  consideration  merely 
was  sufficient.*  Courts  of  chancery  would  not  enforce 
a  use  unless  it  had  been  raised  for  a  good  or  a  valuable 
consideration.^  The  valuable  consideration  was  not  re- 
quired to  be  of  a  substantial  character.  The  smallest 
consideration  was  sufficient.  The  actual  consideration 
that  passed  between  the  parties  was  not  required  to  be 
stated  in  the  deed ;  ®  if  the  receipt  of  the  consideration 
was  acknowledged  in  the  deed  of  conveyance  this  was 
sufficient,  and  if  no  consideration  had  actually  been  re- 
ceived the  parties  thereto  were  estopped  from  denying  it.'^ 

'  Osborn   r.   Osbom,  26  N.  J.  Eq.        Corny  Dig.,  tit.  "Covenant,"  G.  1. 

(11  C.  E.  Gr.)  385  ;  «  2  BI.  Com.  329. 

Lloyd  V.  Spillett,  2  Atk.  150  ;  See  :  Sprague  v.  Woods,  4  Watts 

2  Bl.  Cora.  331 ;  &S.(Pa.)193; 

2  Pom.  Eq.  Jur.,  §  981  ;  Tippin  v.  Coson,  4  Mod.  380. 

1  Spence  Eq.  Jur.  451.  '  Bragg  v.  Geddes,  93  111.  39  - 

2  1  Cr.  Dig.  (4th  ed.)  373  ^ "'■' ""  """ 


1  Prest.  Est.  195. 
'  1  Cr.  Dig.  (4tli  ed.)  376 
1  Prest.  Est.  192 ; 
1  Spence  Eq.  Jur.  452 


Gerry  v.  Stimson,  60  Me.  186 ; 
Philbrools:  v.  Delano,  29  Me.  410 ; 
Gould  V.  Lynde,  114  Mass.  366  ; 
Cairns  v.  Colburn,  104  Mass.  274; 
Titcomb  v.  MoitUI,  93  Mass.  (10 


1  Tud.  Ld.  Ca-s.  258.  Allen)  15  ; 

^  See  :  Ante,  S  1626.  Bartlett  v.  Bartlett,  80  Mass.  (14 

'  See  :  Store'r  v.  Batson,  8  Maes.  431,  Gray)  277  ; 

44]^  .  Griswold  v.  Messenger,  23  Mass. 

Bac.  L.  Tr.  150  ;  (6  Pick".)  517  ; 
97 
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In  those  cases  where  the  deed  expressly  declared  that  the 
land  is  to  be  held  to  use  no  consideration  was  necessary. 
And  where  a  part  of  the  use  only  was  declared  in  the 
deed  the  remainder  resulted  to  the  grantor  in  the  same 
manner  as  if  no  use  had  been  limited,  except  in 
those  cases  where  the  use  declared  was  limited  to  the 
grantor  ;  in  which  case  the  remainder  will  be  in  the 
feoffee.^ 

Seo.  1631.  Estates  in  uses— AH  common-law  estates.— 
Where  there  is  an  unlimited  use,  or  use  in  fee,  the  num- 
ber of  estates  that  may  be  carved  out  of  the  use  thus 
created  are  as  illimitable  as  are  these  that  may  be  carved 
out  of  the  fee  itself.  All  the  estates  known  to  the 
common  law  may  be  created,  such  as  estates-tail,  for 
life,  and  in  remainder,^  as  well  as  other  estates  and 
interests  which  are  unknown  to  the  common  law,  such 
as  an  estate  in  freehold  to  commence  in  futuro ;  a 
feoffment  to  use  of  one  for  years,  and  after  to  the  use  of 


WUkinson  v.  Scott,  17  Mass.  249, 

257  * 
Farrington  v.  Barr,  36  N.  H.  86  ; 
Graves  v.   Graves,   29  N.   H.  (9 

Fost.)  129  ; 
Morse  v.  Shattuck,  i  N.  H.  229  ; 

s.c.  17  Am.  Dec.  419  ; 
Shephard   v.    Little,    14    John. 

(N.  Y.)  210 ; 
Maigly  v.  Hauer,  7  John.  fiST.Y.) 

341; 
Boyd  V.  McLean,  1  John.  (N.  Y.) 

Ch.  582  ; 
Bank  of  United  States  v.  Hous- 

man,  6  Paige  Ch.  (N.  Y.)  526  ; 
Squire  v.  Harder,  1  Paige  Ch.  (N. 

Y.)  494 ;  s.c.  19  Am.  Dec.  446  ; 
Miller  v.  WUson,  15  Ohio  198  ; 
Wilt  V.  Franklin,   1   Binn.   (Pa.) 

502,  518  ;  s.c.  3  Am.  Deo.  474  ; 
2  Bl.  Com.  329  ; 
1  Lewin  on  Tr.  27  ; 
1  Spence  Eq.  Jur.  450,  451 : 
1  Tud.  Ld.  Cas.  255. 
'  Capen  v.  Richardson,  73  Mass.  (7 
•Gray)  364,  370  ; 
Peabody  v.  Tarbell,  56  Mass.  (3 

Cush.)  226,  232  ; 
Roe  V.  Popham,  1  Dougl.  (Mich.) 

25; 
Kenniston  v.  Leighton,  53  N.  H. 

311; 


Farrington  II. Barr,  86N.H.86,  88; 
Graves  v.   Graves,   29  N.   H.  (9 

Fost.)  129  ; 
Van  der  Volgen  v.  Yates,  9  N.Y. 

228; 
St.   John  V.  Benedict,   6   John. 

Ch.  (N.  Y.)  Ill,  116; 
Boyd  V.    McLean,    1  John.   Ch. 

(N.  Y.)  582 ; 
Sprague  v.  Woods,  4  Watts  &  S. 

(Pa.)  192  ; 
Lloyd  V.  Spillett,  2  Atk.  150  ; 
Walker  v.  Walker,  2  Atk.  68 ; 
Eavrley  v.   Holland,   3  Eq.  Cas. 

Abr  753  • 
Sir  Edw.  cierc's  Case,  6  Co.  17  : 
Altham  v.  Anglesea,  11  Mod.  210; 
Tipping  V.  Cozzens,  1  Ld.  Raym. 

33; 
Adams  v.  Savage,  2  Salk.  679  ; 
Pibus  V.  Mitford,  1  Ventr.  372  ; 
Lampleigh  v.   Lampleigh,   1    P. 

Wms.  112  ; 
2  Bl.  Com.  329  ; 
Bac.  L.  Tr.  317  ; 
1  Co.  Litt.  (19th  ed.)  23a ; 
1  Cruise  Dig.  (4th  ed.)  376 ; 
1  Brest.  Est.  191,  195  ; 
Sand.  Uses,  103,  104,  142 ; 
1  Spence  Eq.  Jur.  449,  511 ; 
1  Tud.  Ld.  Cas.  258. 
2  1  Spence  Eq.  Jur.  455. 
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the  right  heirs  of  a  third  person,^  which  limitation  was 
impossible  at  common  law.^ 

Sec.  1632.  Who  might  be  grantees  of  a  use.— With  re- 
spect to  the  persons  who  were  capable  of  being  feoffees 
to  uses,  all  private  persons  whom  the  common  law 
enabled  to  take  lands  by  feoffment  might  be  seized  to  a 
use,^  and  were  compellable  in  chancery  to  execute  it. 
Thus  a  feme  covert  and  an  infant,  though  under  the 
years  of  discretion,  niay  be  seized  to  a  use.  For,  as  Lord 
Bacon  says,  ' '  as  well  as  land  might  descend  to  them 
from  a  feoffee  to  iise,  so  might  they  originally  be  in- 
feoffed  to  a  use."  A  married  woman,  as  feoffee  to  use, 
would  hold  the  legal  estate  free  from  any  attaching 
rights  of  her  husband,  and,  as  cestui  que  use,  enjoy 
the  beneficial  interest  as  freely  as  if  she  were  single. 
Her  husband  acquires  no  rights  in  the  equitable  estate, 
since  they  attach  and  relate  to  only  legal  estates.* 

Sec.  1633.  Same— Corporations.— Formerly  it  was  held 
that  corporations  could  not  be  seized  of  lands  to  the  use 
of  another,  and  where  incapable  of  any  use  or  trust.® 
The  reason  for  this  was  on  account  of  the  intangible  and 
soulless  character  of  a  corporation,  and  the  supposed 
impossibility  to  enforce  performance  ;  by  its  very  nature 
it  is  not  subject  to  any  personal  process  of  a  court  of 
chancery  to  compel  the  execution  of  use  or  confidence  ; 
and  cannot  execute  any  use  for  others  without  wronging 
the  founder,  its  capacity  being  created  for  a  specific 
purpose  or  use  certain.^  In  England  these  reasons  have 
not  been  deemed  entirely  satisfactory  ;  and  the  doctrine 

'  Jenk.  Cent.  8  ca.  53.  1  Cruise  Dig.  (4tli  ed.)  340  ; 

5  See  :  Chudleigh's  Case,  1  Co.  135  ;  Hill,  Trust.  53  ; 

Shelley's  Case,  1  Co.  101 ;  4  Kent.  Com.  (I3th  ed.)  393  ; 

Fearne  Cont.  Rem.  384 ;  Saund.  Uses,  349  ; 

1  Spence  Eq.  Jur.  455.  1  Tud.  Ld.  Cas.  354. 

»  See  :  Post,  %  1646.  '  Bac.  Read.  St.  of  Uses,  57 ; 

♦  Claussen  v.'Lafrenz,  1  Iowa  237  ;  Bro.  Abr.  Uses,  pi.  10 ; 

Springer  v.   Berry,   47  Me.  330,  Gilbert  on  Uses,  7  ; 

3387  Plowd.  103. 

Pinson  v.   Ivey,  1  Yerg.  (Tenn.)  '  Bac.  Stat,  of  Uses,  43,  57 ; 

296,  335  ;  Corn.  Uses,  128  ; 

Egerton  v.  Brownlow's  Estate,  4  Gilb.  Uses,  5  ; 

H.  L.  Cas.  1,  306  ;  s.c.  L.  J.  Ch.  3  Prest.  Con  v.  254. 

348  ;  18  Jur.  71 ;  3  Saund.  Uses,  37. 
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has  been  found  inconvenient,  as  it  goes  to  prevent  a 
corporation  from  conveying  by  deed  of  bargain  and  sale, 
or  by  any  other  instrument  deriving  its  effect  from  the 
statute  of  uses.  To  avoid  this  inconvenience,  and  to 
enable  corporations  to  convey  in  those  modes,  a  distinc- 
tion has  been  taken  between  standing  seized  to  a  use, 
and  giving  a  use  ;  it  being  held  that  a  corporation  may 
well  convey  by  way  of  use,  though  it  cannot  take,  or 
stand  permanently  seized,  to  the  use  of  others.^  But 
many  jurists  plainly  regard  this  distinction  as  a  refine- 
ment not  fit  to  be  followed  in  judicial  decisions  ;  and  the 
rule  itself  is  now  defended  in  England  rather  upon  the 
ground  of  authority  than  of  principle.  In  the  United 
States  neither  of  the  reasons  originally  given  for  the  rule 
have  any  application  ;  for  corporations  are  subject  to  the 
process  of  chancery,  the  answer  and  discovery  being 
made  by  their  officers,^  and  obedience  being  enforced  by 
distringas,  sequestration,  and  injunction,  the  execution 
of  a  use  can  work  no  injury  to  the  designs  of  the 
founder,  whatever  may  be  said  of  certain  trusts,  foreign 
to  the  purposes  of  the  corporation.  As  to  the  word 
"person"  in  the  statute,  it  is  now  generally,  and 
perhaps  universally,  held  in  this  country  to  apply  as  well 
to  bodies  corporate  as  to  individuals.^  Consequently 
the  general  rule  of  the  American  law  is  that  corpora- 
tions may  be  seized  to  any  use  or  trust,  not  foreign  to 
the  purposes  of  their  creation.*  Courts  of  equity  enforce 
decrees  against  corporations  just  as  effectively  as  against 
natural  persons.  The  prevailing  rule  in  this  country  is 
that  corporations  may  hold  land  as  feoffees  to  use,  in 

'  Holland  v.  Bonis,  2  Leon.  121 ;  s.c.  See  :  Chapin  v.  School  District, 

3  Leon.  175  ;  35  N.  H.  445  ; 

2  Com.   Dig.,  tit.    "Bargain  and  Jackson    v.   Hartwell,    8   John. 

Sale,"  b.  3.  (N.  Y.)  482  ; 

2  Story  on  Eq.  Plead.  (9th  ed.)  235.  Attorney-General    v.  Utica   In- 

*  Planters     and    Meroh.   Bank    of  surance  Co.,2  John.  Ch.(N.  Y.) 

Mobile'U.Andrews,8Port.(Ala.)  371,  384,  389; 

^^404  ;  Holland  v.  Bonis,  3  Leon.  175  ; 

United  States  v.  Amedy ,  24  U.  S.  Attorney-General  v.  Skinners'  Co. , 

(11  Wheat.)  392  ;  bk.  6  L.  ed.  5  Madd.  173  ; 

„  ^O^V  Attorney-General  v.  Landersfield, 

See  :  Louisville.  C.  &  C.  R.  Co.  v.  9  Mod.  287  ; 

Letson,  43  U.  S.  (3  How.)  497  ;  Greene  v.  Rutherford,  1  Ves.  Sr. 

bk.  11  L.  ed.  353.  468,  470,  475. 
^  2  Kent  Com.  (13th  ed.)  379,  380. 
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those  cases  where  the  limitations  of  their  character  are 
not  such  as  to  make  a  conveyance  foreign  to  the  purposes 
of  their  creation.^ 

Sec.  1634.  What  may  be  conveyed  to  uses.  —  Before 
the  statute  of  uses  all  lands,  tenements,  and  heredi- 
taments, hoth  corporeal  and  incorporeal,  might  be  the 
subject  of  conveyance  to  uses,^  provided  only  the  grantor 
be  possessed  of  an  estate  of  which  seisin  can  be  predi- 
cated ;  ^  but  there  could  be  no  conveyance  to  uses  in 
those  cases  where  the  use  was  inseparable  from  the  pos- 
session, such  as  annuities,  ways,  commons,  and  the  like. 
In  the  case  of  Merrill  v. Brown,*  where  a  mortgage  was 
devised  by  the  mortgagee  upon  condition  that  the  devisee 
should  permit  his  father  to  occupy  the  morgaged 
premises  during  life,  it  was  held  that  the  devisor's 
estate  was  of  such  a  nature  that  the  statute  of  uses 
could  not  transfer  it  to  the  cestui  que  use,  and  conse- 
quently that  the  father  did  not  take  a  life  estate  in  the 
mortgaged  premises. 

Sec.  1635.  Incidents  of  uses— Introductory.— Uses,  not 
being  estates  in  land,  but  mere  creatures  of  equity,  iri 
the  early  days  of  their  existence  acquired  no  recognition 
in  courts  of  law,  and  in  the  courts  of  chancery  the 
rules  established  for  their  government  and  construction 
followed,  to  some  extent,  the  law  in  relation  to  legal 
estates,  but  adopted  only  such  of  the  rules  of  the  com- 
mon law  as  were  consistent  with  the  intended  character 
of  this  equitable  estate.     While  such  interests  were  alien- 

'  Greene  v.   Dennis,   6  Conn.  302,  Silver    Lake  Bank    v.   North,  4 

304 ;  John.  Ch.  (N.  Y.)  370  ; 

Burbank  v.   Whitney,  41   Mass.  McGirr  v.  Aaron,  1   Pen.   &  W. 

(24  Pick.)  146,  151  ;  s.c.  35  Am.  (Pa.)  49  ;  s.c.  21  Am.  Dec.  361  ; 

Deo.  812  ;  Burr  v.  Smith,  7  Vt.  241 ;  s.c.  29 

Amherst  Academy  v.  Cowls,  23  Am.  Dec.  154 ; 

Mass.  (6  Pick.)  427  ;  s.c.  17  Am.  Vidal  v.  Girard,  43  U.  S.  (2  How.) 

Dec.  387  ;  127  ;  bk.  11  L.  ed.  305. 

Sutton  Parish  v.  Cole,  20  Mass.  «  2  Bl.  Com.  331. 

(3  Pick.)  233,  240  ;  See  :  Post,  %  1645. 

Phillips'   Academy    v.   King,  12  «  3  Bl.  Com.  331 ; 

Mass.  546  ;  W.  Jones,  127. 

McCartee  v.  Orphan  Asylum  Soc. ,  See  :  Yelverton  v.  Yelverton,  Cro. 

9  Cow.  (N.  Y.)  437,  453  ;  s.c.  18  Eliz.  401. 

Am.  Dec.  516  ;  ■*  29  Mass.  (13  Pick.)  316,  230. 
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able,^  and  were  devisable,^  and  descended  in  the  same 
manner  as  legal  estates,^  the  courts  of  chancery  did  not 
regard  the  feudal  doctrines  of  tenure  and  seisin  as 
applicable  thereto.  These  estates  were  not  lost  by- 
attainder,*  and  were  not  liable  to  levy  and  sale  under 
execution.^  Curtesy  and  dower  did  not  attach  to  a  use  ;  ^ 
and,  not  being  considered  as  an  estate  in  the  land,  was 
not  an  object  of  tenure,  and  was  therefore  exempt  from 
all  those  oppressive  burdens  which  were  introduced  into 
England  by  the  Normans  as  consequences  of  the  feudal 
system.''  In  the  creation  of  uses  none  of  those  technical 
words  which  the  law  requires  in  the  limitation  of  a 
particular  estate  were  deemed  necessary.  Thus  a  use 
might  be  limited  in  fee-simple,  without  the  word  heirs  ; 
for  if  a  sufficient  consideration  was  given,  the  Court  of 
Chancery  would  decree  the  absolute  property  of  the  use 
to  be  well  vested  in  the  purchaser.  And  as  a  use  was  a 
thing  which  consisted  merely  in  confidence  and  privity, 
and  was  not  held  by  any  tenure,  the  rules  of  the  com- 
mon law  were  not  violated.^ 

Sec.  1636.  Same— Alienation.— The  restrictions  the  com- 
mon law  imposed  upon  the  power  of  alienation  of  legal 
estates  did  not  affect  equitable  estates,  and  had  no  ap- 
plication to  uses.  The  only  restriction  upon  the  aliena- 
tion of  uses  is  that  imposed  by  the  statute  of  frauds. 
Before  the  passage  of  that  statute  an  alienation  of  a  use 
might  be  accomplished  without  a  formal  assignment  in 
writing  ;  a  simple  oral  direction  to  the  trustee  to  pay  over 
the  rents  and  profits  to  the  assignee  being  sufficient,  the 
trustee  being  bound  to  follow  these  directions,  and  a 
compliance  with  them  being  enforceable  in  chancery  in 
like  manner  as  in  the  case  of  the  original  cestui  que  use.^ 
After  the  passage  of  the  statute  of  frauds,  ^^  all  trusts  and 

'  See  :  Post,  §  1636.  4  Kent  Com.  (16th  ed.)  393. 

'  See  :  Post,  §  1637.  '  1  Inst.  76b. 

2  See  :  3  Bl.  Com.  339 ;  » See :  Bryan  v.  Bradley,  16  Conn. 

2  Rol.  Abr.  780  ;  484  ; 

1  Spence  Eq.  Jur.  455.  Fisher  v.  Fields,  10  John.  (N.  Y.) 

<  See  :  Post,  §  1638.  495,  506. 

'  3  Bl.  Com.  331;  '  1  Spence  Eq.  Jur.  454. 

1  Spence  Eq.  Jur.  455,  456,  460.        '»  39  Car.  II.,  c.  3. 
«  3  Bl.  Com.  331 ; 
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confidences  were  required  to  be  proved  by  some  instru- 
ment in  writing.  Any  species  of  deed  or  writing  was 
sufficient.'  But  from  the  nature  of  a  use,  it  was  im- 
possible that  it  could  be  a  subject  of  a  feoffment  with 
livery  of  seisin.^ 

Sec.  1637.  Same— Disposition  by  will.— Another  incident 
of  uses  was  the  power  to  dispose  of  them  by  will.^  We 
have  already  seen  that  under  the  feudal  system  lands 
could  not  be  disposed  of  by  will  ;  and  until  the  passage 
of  the  statute  of  wills,*  in  the  reign  of  Henry  VIII., ^ 
which  made  lands  devisable  by  will,  as  they  were  under 
the  Saxon  law  before  the  Norman  Conquest,  uses  were 
held  to  be  capable  of  devise  without  limitation,  and  it 
was  a  common  custom  to  convey  land  to  the  use  of  the 
grantor,  which  he  could  then  dispose  of  as  well  by  will 
as  by  deed.  Since  the  passage  of  the  statute  of  wills  the 
necessity  of  a  conveyance  to  uses  is  obviated  in  respect, 
to  all  persons  who  are  empowered  by  that  statute  to 
devise  lands.  In  case  of  a  use  the  will  only  operates  as 
an  assignment  or  devise  of  the  beneficial  interest  in  the 
land,  if  it  had  been  executed  by  means  of  a  power  of 
appointment,  as  a  declaration  of  appointment  of  a  use, 
the  legal  estate  remaining  unaffected  in  the  hands  of  the 
trustee  ;  and  the  equitable  interest  thus  acquired  by  the 
devisee  receives  as  complete  a  protection  as  do  those  of 
an  assignee  or  grantee  inter  vivos.^ 

Sec.  1638.  Same— Forfeiture  for  attainder.— At  common 
law  no  condition  or  use  or  mere  right  of  action  was 
forfeited  by  reason  of  attainder  of  treason,  notwithstand- 
ing such  attainder  reached  the  lands  and  tenements." 
This  restriction  led  to  the  passage  of  a  statute  in  the 

•  See  :  Claiborne  v.  Henderson,  3    «  2  Bl.  Com.  329  ; 

Hen.  &  M.  (Va.)  354.  3  Co.  Litt.  (19th  ed.)  271b. 

^  1  Cr.  Dig.  (4th  ed.)  842.  '  Jackson  v.  Catlin,  2  John.  (N.  Y.) 

3  2  Bl.  Com.  329  ;  348,  261 ;  s.o.  3  Am.  Deo.  415  ; 

3  Co  Litt.  (19th  ed.)  371b.  2  Bl.  Com.  331  ; 

*  See  :  Ante,  §  344.  1  Hale,  344,  347  ; 

s  Stat.  33  Hen.  VIII.,  c.  1.  3  Hawks,  P.  C.  637 ; 

See  :  4  Reeves'  Hist.  Bng.  L.  (3d        3  Just.  19  ; 

ed.)  348.  1  Spence  Eq.  Jur.  455,  456,  460. 
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reign  of  Henry  VIII.  /  which  declared  that  uses,  en- 
tries, and  conditions,  as  well  as  possessions,  reversions, 
and  remainders,  should  be  forfeited  upon  every  such 
attainder.     Since  the  passage  of  this  statute  the  only 
question  has  been  whether  the  condition  was  personal 
and  inseparable  from  the  party  attainted,  or  could  be 
performed  by  the  crown.      It  is  said  by  Chief  Justice 
Kent  in  the  case  of  Jackson  ex  d.  Gratz  v.  Catlin,^  that 
"  the  decisions  which  have  since  been  made  in  England, 
on  the  question  of  the  forfeiture  of  conditions,   are  in- 
structive   examples    of  the  strictness  with  which  the 
courts   have    construed   this  right  of  forfeiture,    since 
the  statute  of  Henry  VIII.,  and  of  the  independent  spirit 
displayed  in  the  discussions  on  this  subject,  even  under 
the  enormous  pressure  of  the  prerogative  of  the  Tudors 
and  Stuarts.     In  the  Duke  of  Norfolk's  Case,^  a  personal 
condition  was  held  i:ot  to  be  forfeited  by  attainder  of 
treason ;  and  in  Englefield's  Case,*  it  was  ruled  that  a 
condition,  not  being  personal,  might  be  performed  by  the 
queen,  and  yet  it  was  not  thought  prudent  to  rely  upon 
this  judgment,   and  the  statute   of   35   Elizabeth  con- 
firmed    the     forfeiture.       The     case    of    Wardner    v. 
Hardwin,^  on  the  question  whether  the  condition  was 
forfeited,    is    said    to    have    walked    through    all    the 
courts  in  Westminster  Hall,  and   the   Court  of  King's 
Bench    was    at    last    equally    divided.       In    Smith    v. 
Wheeler,^  it  was  decided  that  the  trust  was  personal, 
and  not   forfeited   by    attainder,    notwithstanding    the 
attainted    person    had    the  jus  disponendi,    and  was, 
according  to  Sir  Matthew  Hale,  '  guilty  of  the  execrable 
murder  of  the  king.' " 

Sec.  1639.  Enforcement  of  use.— We  have  already  seen  ^ 
that  until  the  English  courts  of  chancery  acquired  juris- 
diction, the  cestui  que  use  had  to  rely  largely  upon  the 
good  faith  of  the  feoffee  to  uses,  notwithstanding  the 

'  33  Hen.  VIII.,  o.  20.  s  Latch,  107 ;  s.c.  Wm.  Jones,  137. 

=  3  John.  (N.  y.)  248  ;  s.c.  3  Am.     « 1  Mod.  38  ;  s.c.  1  Hale,  H.  P.  C. 

Dec.  415.  246. 

'  11  Ehz.  '  See  :  Ante,  §  1618,  et  sea. 

*  83  Bliz.  7  Co.  11.  '  o         ,         ^ 
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supposed  remedy  that  existed  in  the  ecclesiastical  courts 
by  writ  of  subpcBna.^  We  have  already  discussed  the 
adoption  of  the  writ  of  subpoena  by  John  Waltham, 
Bishop  of  Salisbury,  and  also  master  of  the  rolls  to  King 
Eichard  II., ^  by  which  it  was  sought  to  make  the  feoffee 
to  use  account,  under  oath,  to  the  cestui  que  use,  for  the 
rents  and  profits  received  from  the  land.^  At  first  this 
writ  issued  against  the  feoffees  to  uses  only,  but  it  was 
subsequently  issuable  against  the  heir  as  well,  and  all 
alienees  of  the  feoffee  who  took  with  notice  of  the  use  ;  * 
and  when  the  Court  of  Chancery  acquired  jurisdiction,  as 
heretofore  related,  a  set  of  rules  was  adopted  for  the  in- 
terpretation and  construction  of  uses,  which  gave  to 
them,  as  nearly  as  was  practicable,  the  character  and 
incidents  of  legal  estates.^ 

Sec.  1640.  Loss  and  forfeiture.— Before  the  statute  of 
uses  any  act  on  the  part  of  the  feoffee  by  which  his 
privity  was  destroyed  would  defeat  the  use.  Thus  if  he 
was  disseized  or  was  deposed  of  the  land  by  deed  to  a 
purchaser  for  a  valuable  consideration  without  notice  of 
the  use,  the  use,  whether  contingent  or  vested  in  posses- 
sion or  in  remainder,  would  be  defeated  thereby  ;  but  if 
the  party  purchasing  it  had  notice  of  the  use,  or  the  pur- 
chase was  without  consideration,  it  would  not  affect  the 
use,  and  it  could  still  be  enforced  as  against  the  assignee 
or  his  heirs.®  According  to  the  common  law,  where  the 
feoffee  was  disseized  he  alone  could  recover  the  seisin, 
notwithstanding  the  fact  that  the  disseisin  of  the  trustee 


'  Bac.  L.  Tr.  307 ; 

3  Pom.  Eq.  Jur.,  §980; 

1  Spence  Eq.  Jur.  444  ; 

1  Tud.  Ld.  Gas.  252. 

See  :  Ante,  §  1620,  et  seq. 
2  See  :  Ante,  §  1620. 
3 1  Pom.  Eq.  Jur.,  §§  42&^31  ; 

1  Spence  Eq.  Jur.  438. 

*  Burgess  v.  Wheate,  1  W.  Bl.  156  ; 

2  Bl.  Com.  339  ; 

2  Pom.  Eq.  Jur.,  §  980  ; 

1  Spence  Eq.  Jur.  445. 
=  3  Bl.  Com.  331  ; 

1  Spence  Eq.  Jur.  435. 

See  :  Post,  §  1655. 
6  Dennis  v.   McCagg,   82    111.   439, 


445; 
Canoy  v.  Trotuman,  7  Ired.  (N. 

C.)  155  ; 
Hallett  V.  Collins,  51  U.  S.   (10 

How.)  174 -,  bk.  13  L.  ed.  376  ; 
Burgess  v.  Wheate,  1  W.  Bl.  156 ; 
Chudleigh's  Case,  1  Co.  120  ; 
Cholmondely  v.  Clinton,  2  Meriv. 

358; 
2  Co.  Litt.  (19th  ed.)  271b. 
1  Levvin  on  Trusts,  3  ; 
1  Spence  Eq.  Jur.  456  ; 
1  Tud.  Ld.  Cas.  254. 
The  law  as  to  the  heir  was  altered 

by  Fortescue. 
See  :  Bac.  Ab.  Uses  and  Trusts,  b. 
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was  likewise  the  disseisin  of  the  cestui  que  use,  and 
where  continued  a  sufficient  length  of  time  would  bar 
both  the  equitable  and  the  legal  estates.^  We  have 
already  seen  that  at  the  common  law  a  use  was  not  lost 
or  forfeited  by  attainder  for  treason.^ 


Section  III.— Under  the  Statute  of  Uses. 

Sec.  1641.  History  of  the  statute  of  uses. 

Sec.  1643.  Adoption  of  statute  in  the  United  States. 

Sec.  1643.  Uses  under  the  statute. 

Sec.  1644.  When  statute  operates. 

Sec.  1645.  Whatproperty  may  be  conveyed  to.  uses. 

Sec.  1646.  Who  may  be  seized  to  uses. 

Sec.  1647.  Feoffee  in  esse  requisite. 

Sec.  1648.  Feoffee  and  cestui  que  use  same  person — ^Merger. 

Sec.  1649.  Cestui  que  use  in  esse  necessary. 

Sec.  1650.  Use  in  esse  necessary. 

Sec.  1651.  Use  upon  use. 

Sec.  1652.  Active  and  passive  uses. 

Sec.  1653.  Uses  to  married  women. 

Sec.  1654.  Words  creating  use — Limitations. 

Sec.  1655.  Construction  of  uses. 

Sec.  1656.  Same — Rules  of  construction. 

Sec.  1657.  Use  executed  when. 

Sec.  1658.  Extinguishment  and  suspension. 

Section  1641.  History  of  the  statute  of  uses.— It  has 
already  been  pointed  out  how  uses  were  introduced  by 
a  subterfuge  of  the  ecclesiastics  to  evade  the  statute  of 
mortmain,  and  eventually  were  developed  into  an  estate 
co-ordinate  with  the  legal  estate  in  lands.  At  first  they 
were  of  an  uncertain  character,  and  there  being  no  obli- 
gation except  that  of  conscience  upon  the  trustee  to  per- 
form the  trust,  the  practice  of  conveying  lands  to  uses 
gave  rise  to  the  constant  perpetration  of  frauds  upon  the 
legal  rights  of  others.  Sugden  says  that  ' '  heirs  were  un- 
justly disinherited  ;  the  king  lost  his  profits  of  attainted 
persons,  aliens  born,  and  felons  ;  lords  lost  their  wards, 
marriages,  reliefs,  heriots,  escheats,  aids  ;  married  men 
lost  their  tenancies  by  the  curtesy,  and  women  their 
dower  ;  purchasers  were  defrauded  ;  no  one  knew  against 

1  1  Spence  Eq.  Jur.  501.  2  ggg  ;  Ante,  %  1638. 
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whom  to  bring  his  action,  and  manifest  perjuries  were 
committed."!  Several  attempts  were  made  to  check 
these  abuses,  but  it  was  not  until  the  reign  of  Henry 
VIII.  that  effectual  means  were  found  to  remedy  this 
evil.  2  It  was  accomplished  at  that  time  by  the  passage 
of  a  statute  ^  which  has  since  become  celebrated  as  the 
statute  of  uses,*  by  which  it  was  enacted  that  "where 
any  person  or  persons  stood  or  were  seized,  or  at  any 
time  thereafter  should  happen  to  be  seized,  of  and  in 
any  honours,  castles,  manors,  lands,  tenements,  rents, 
services,  reversions,  remainders,  or  other  hereditaments, 
to  the  use,  confidence  or  trust  of  any  other  person  or  per- 
sons, or  of  any  body  politic,  by  reason  of  any  bargain, 
sale,  feoffment,  fine,  recovery,  covenant,  contract,  agree- 
ment, will  or  otherwise,  by  any  manner  of  means  what- 
soever it  be  ;  that  in  every  such  case  all  and  every  such 
person  and  persons  and  bodies  politic,  that  have  or  here- 
after shall  have,  any  such  use,  confidence  or  trust,  in 
fee-simple,  fee-tail,  for  term  of  life,  or  for  years  or  other- 
wise, or  any  use,  confidence  or  trust  in  remainder  or 
reverter,  shall  from  henceforth  stand  and  be  seized, 
deemed  and  adjudged  in  lawful  seisin,  estate  and  posses- 
sion, of  and  in  the  same  honours,  castles,  manors,  lands, 
tenements,  rents,  services,  reversions,  remainders,  or  to 
hereditaments,  with  their  appurtenances,  to  all  intents, 
constructions,  and  purposes  in  the  law,  of  and  in 
such  like  estates  as  they  had  or  shall  have  in  the  use, 
confidence  or  trust  of  or  in  the  same  ;  and  that  the 
estate,  title,  right  and  possession,  that  was  in  such  per- 
son or  persons,  that  were  or  hereafter  shall  be  seized  of 
any  lands,  tenements  or  hereditaments  to  the  use,  con- 
fidence or  trust  of  any  such  person  or  persons,  or  of  any 
body  politic,  be  from  henceforth  clearly  deemed  and 
adjudged  to  be  in  him  or  them  that  have  or  hereafter 
shall  have  such  use,  confidence  or  trust,  after  such 
quality,  manner,  form  and  condition  as  they  had  before, 
in  or  to  the  use,  confidence  or  trust  that  was  in  them." 

'  1  Sugd.  Pow.  (7th  London  ed.)  78.  ■*  See  :  4  Reeves'  Hist.  Eng.  L.  (2d 
'  See  :  Ante.  §§  1631,  1623.  ed.)  243,  et  seq. 

3  27  Hen.  VHl.,  c.  10. 


1548 


ADOPTION  OF  STATUTE  OF  USES. 


[Book  III. 


Sec.  1642.  Adoption  ofstatute  in  the  United  States.— The 
doctrine  of  the  statute  of  uses,  set  out  in  the  foregoing 
section,  has  been  incorporated  into  and  declared  to  be 
a  part  of  the  common  law  of  the  different  states  of 
this  country,  or  has  been  substantially  re-enacted,  so 
that  it  at  present  prevails  generally  throughout  the 
United  States.^    Full  force  and  effect  is  given  in  this 


'  Bryan  v.  Bradley,  16  Conn.  474 ; 
Bowman  v.  Long,  26  Ga.  142 ; 
McNab  V.  Young,  81  111.  11 ; 
Booker  v.  Carllle,  14  Bush  (Ky.) 

154; 
Guest  V.  Farley,  19  Mo.  147  ; 
Sherman  v.  Dodge,  28  Vt.  26,  31 ; 
Gorham  v.  Dani'els,  23  Vt.  600  ; 
4  Kent  Com.  (13th  ed.)  299  ; 

1  Perry  on  Trust,  399  ; 

2  Pom.  Eq.  Jur.,§530. 

See :  Barrett  v.  French,  1  Conn. 
354 :  s.o.  6  Am.  Deo.  241 ; 

Adams  v.  Guerard,  29  Ga.  651, 
676  ;  s.c.  76  Am.  Dec.  624 ; 

Matthews  v.  Ward,  10  GiU  &  J. 
(Md.)  443  ; 

Calvert  v.  Eden,  2  Har.  &  MoH. 
(Md.)  284,  385 ; 

Johnson  v.  Johnson,  89  Mass.  (7 
Allen)  196,  197;  s.c.  83  Am. 
Dec.  671,  676  ; 

Marshall  v.  Fisk,  6  Mass.  24,  31 ; 
s.o.  4  Am.  Dec.  76  ; 

French  v.  French,  3  N.  H.  234, 
239; 

Exeter  v.  Odiorne,  1  N.  H.  232, 
237; 

Chamberlin  v.  Crane,  1  N.  H.  64  ; 

Report  of  the  Judges,  3  Binn. 
(Pa.)  619 ; 

Society  for  Propagation  of  the 
Gospel  V.  Hartland,  2  Paine  C. 
C.  536;  s.o.  Fed.  Cas.  No. 
13155. 

In  Delaware  it  is  briefly  enacted, 
that  "lands,  tenements,  and 
hereditaments  may  be  aliened 
and  possession  thereof  trans- 
ferred by  deed  without  livery 
of  seisin ;  and  the  legal  estate 
shall  accompany  the  use  and 
pass  with  it." 

In  Florida,  a  statute  is  found  sim- 
ilar to  that  passed  in  Virginia 
(notes  below). 

In  Illinois,  the  statute  of  uses  is 
re-enacted  in  substance. 

In  Indiana,  the  statute  of  uses  is 
re-enacted  in  substance. 

In  Kentucky,  a  statute  has  been 


passed  similar  to  that  found  in 
Virginia  (notes  below). 

In  Massachusetts,  the  statute  of 
uses  is  a  part  of  the  common 
law. 

Johnson  v.  Johnson,  89  Mass.  (7 
Allen)  196  ;  s.c.  83  Am.  Dec. 
676. 

In  Mississippi,  we  find  a  statute 
similar  to  that  in  Virginia  (notes 
below). 

In  Missouri,  the  statute  of  uses  is 
re-enacted  in  substance. 

In  New  Jersey,  a  statute  has  been 
passed  which  accomplishes  sub- 
stantially the  same  thing  as  the 
English  statute  of  uses. 

Den  V.  Crawford,  8  N.  J.  L.  (3 
Halst.)  90,  107. 

See  :  Cushing  v.  Blake,  30  N.  J. 
Eq.  (3  Stew.)  689,  695  ; 

Price  V.  Sisson,  13  N.  J.  Eq.  (2 
Beas.)  168,  695. 

In  New  York,  uses  and  trusts  are 
abolished  by  statute,  except  as 
therein  authorized  and  modi- 
fled  ;  and  every  estate  and  in- 
tei-est  in  lands  is  deemed  a 
legal  right,  cognizable  as  such 
in  the  courts  of  law. 

4  N.  Y.  Rev.  Stats.  (8th  ed.)  2346, 
§45; 

3  Rev.  Stats.,  Codes  &  L.  3176,  § 

See:   (Joebel  v.  Iffla,  111  N.  Y. 

170; 
Gilman  v.   McArdle,    99  N.   Y. 

451  ;  s.c.  52  Am.  Rep.  41 ; 
Holmes  v.  Mead,  52  N.  Y.  332, 

338; 
Adams  v.  Perry,  43  N.   Y.   487, 

496; 
Clemens  v.  Clemens,  37  N.  Y.  59, 

76; 
Smith  V.  Bowen,  35  N.  Y.  83,  86  : 
Graff  V.  Bonnett,  31  N.  Y.  9,  18 ; 

s.c.  88  Am.  Dec.  236  ; 
New  York  Dry  Dock  Co.  v.  Still- 
man,  30  N.  Y.  174,  193  ; 
Garfield  v.  Hatmaker,  15  N.  Y, 

475,  477,  479 ; 
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country  to  the  provisions  of  the  Enghsh  statute  of  uses, 
unless  it  has   been  suspended  by  express    legislation, ^ 


Belmont  v.  O'Brien,  13  N.  Y.  394, 
403; 

Boyce  v.  City  of  St.  Louis,  29 
Bai-b.  (N.  Y.)  650,  657  ;  s.c.  18 
How.  (N.  Y.)  Pr.  125  ; 

Beekman  v.  People,  27  Barb.  (N. 
Y.)  260,  272  ; 

Voorheesr.  Presbyterian  Church, 
17  Barb.  (N.  Y.)  103,  105  ; 

Yates  V.  Yates,  9  Barb.  (N.  Y.) 
324,  340 ; 

Wait  V.  Day,  4  Den.  (N.  Y.)  439, 
442; 

Ayers  v,  Methodist  Episcopal 
Church,  3  Sandf.  Ch.  (N.  Y.) 
351,  358  ; 

Kane  v.  Gott,  24  "Wend.  (N.  Y.) 
641,  661,  664 ;  s.c.  35  Am.  Dec. 
641. 

In  North  Carolina,  a  statute  similar 
to  that  in  Virginia  is  found. 

Den  V.  Hanks,  5  Ired.  (N.  C.)  L. 
30. 

In  Ohio,  the  statute  of  uses  seems 
never  to  have  been  in  force, 
and  uses  stand  in  that  state  as 
they  were  before  tlie  statute  of 
uses. 

Helfenstine  v.  Garrard,  7  Ohio 
275; 

Doe  d.  Thompson  v.  Gibson,  2 
Ohio  339. 

See  :  Walker  Am.  L.  (9th  ed.)  369, 
370. 

In  South  Carolina,  the  statute  of 
uses  is  expressly  adopted  in 
terms. 

In  Vermont,  as  in  Ohio,  the  statute 
of  uses  has  never  been  in  force. 

Gorham  v.  Daniels,  23  Vt.  600. 

See  :  Estate  of  Shei-man  v.  Dodge, 
28  Vt.  26. 

In  Virginia,  the  statute  of  uses 
formed  a  part  of  the  colonial 
law  of  the  state,  until  the  gen- 
eral repeal  of  all  British  statutes 
in  1792.  In  the  statute  of  con- 
veyances passed  in  1819,  §  29,  a 
partial  substitute  was  adopted, 
by  which  the  possession  of  land 
is  transferred  to  the  use  only  in 
the  case  of  bargain  and  sale, 
lease  and  release,  covenants  to 
stand  seized  to  uses,  and  deeds 
operating  by  way  of  covenants 
to  stand  seized  to  uses. 


See  :  Duval  v.  Bibb,  3  Call  (Va.) 
362. 

Same — Construction  of  statute. — Re- 
garding the  Virginia  statute  it 
has  been  said  that  "  to  give  to 
the  words  of  tliis  act  a  meaning 
co-extensive  with  the  English 
statute,  so  as  to  include  every 
case  where  there  may  be  found 
a  seisin  in  one  peison  and  a  use 
in  another,  seems  to  be  unwar- 
ranted by  any  rule  of  statutory 
interpretation,  nor  is  there  ap- 
parent any  principle  of  policy 
so  imperious  as  to  require  so 
free  a  construction  of  plain, 
unambiguous  language.  Of 
the  three  cases  which  are  speci- 
fied in  the  act,  in  which  the 
law  operates  to  execute  the 
seisin  to  the  use,  two  of  them 
are  plainly  cases  where  there  is 
a  declaration  of  use  without 
transmutation  of  possession, 
viz.,  bargains  and  sale,  and 
covenants  to  stand  seized.  In 
the  other  case  of  the  lease  and 
release,  it  is  the  release  which 
is  the  operative  part  of  the  con- 
veyance, and  was  at  common 
law  entirely  effectual  to  enlarge 
the  estate  and  possession  of  the 
lessee  into  tlie  measure  of  the 
freehold  released.  The  act  of 
the  Legislature  could  give  no 
additional  efficacy  to  the  re- 
lease ;  and  it  is  presumed  that 
it  was  for  no  such  purpose  that 
the  lease  and  release  were  enu- 
merated with  the  other  two 
assurances.  The  purpose  of  the 
Legislature  was  doubtless,  in 
contemplation  of  the  lease 
alone,  to  make  that  effectual, 
as  it  had  been  under  the  statute 
of  Henry  VIII.,  by  virtue  of 
the  consideration  for  raising  a 
use,  although  there  had  been 
no  actual  entry.  It  is  true  that 
that  purpose  seems  to  have  been 
unnecessary,  and  that  it  was 
supererogation  to  have  made 
any  provision  in  regard  to  the 
lease,  which  is  usually  created 
by  deed  of  bargain  and  sale  for 
one  year,  and  that,  therefore, 


'  Bryan  v.  Bradley,  16  Conn.  474,  483. 
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except  in  the  States  of  Ohio/  Tennessee,  and  Vermont,^ 
in  which  states  the  statute  of  uses  seems  never  to  have 
been  in  force,  and  where  uses  stand  as  they  were  before 
the  passage  of  the  statute  of  27  Henry  VIII. 

Sec.  1643.  Uses  under  •  the  statute.— The  statute  of 
Henry  VIII., ^  passed  in  1535,  above  referred  to,*  by 
sudden  effort  of  legislative  power,  transferred  a  use  into 
possession  by  converting  the  estate  or  interest  of  the 
cestui  que  use  into  a  legal  estate,  and  by  destroying  the 
intermediate    estate    of   the    feoffee,^   dispensing    with 


the  provision  transferring  the 
possession  to  the  bargainee  in- 
cluded the  provision  for  the 
transfer  of  the  possession  to  the 
lessee.  The  Legislature  may, 
however,  have  intended  a  rule 
applicable  to  every  demise, 
whether  by  bargain  and  sale  or 
by  a  common-law  lease,  or  by 
any  other  species  of  assurance, 
so  that,  if  followed  by  a  release, 
the  lessee,  whether  ho  had  en- 
tered or  not,  should  be  invested 
with  the  possession  as  effectu- 
ally as  if  infeoffed  with  livery 
of  seisin.  If  this  be  the  coiTect 
explanation  of  our  statute,  its 
provisions  are  only  intended  to 
apply  to  cases  where  uses  are 
created  without  transmutation 
of  possession,  and  seems  pur- 
posely to  have  refrained  from 
all  that  class  of  cases  where 
there  has  been  a  transmutation 
of  possession.  According  to 
what  appears  to  be  tlie  reason- 
able construction  of  the  act,  the 
Legislature  intended,  at  least 
in  the  case  of  the  bargain  and 
sale,  and  the  lease  and  release, 
without  any  reference  to  the 
modus  operandi,  that  the  bar- 
gainee and  releasee  should  have 
a  statutory  possession  of  the 
land,  that  assurances  so  framed 
should  operate  as  grants.  It 
seems  only  in  the  case  of  the 
covenant  to  stand  seized  (if  the 
words  in  one  part  of  the  clause 
are  to  have  the  appropriate  ap- 
plication demanded  by  words 
in  another  part),  that  any  ref- 
erence is  made  to  the  doctrine 
of  uses,  as  furnishing  any  rule 
or  principle  by  which  the  assur- 


ance is  to  have  its  operation. 
It  has  been  said  in  the  Court  of 
Appeals  that  '  we  have  no  gen- 
eral statute  of  uses  ;'  and  it 
was  held  that  where  a  use  was 
devised  in  land,  the  seisin  was 
not  executed  to  the  use,  be- 
cause devises  were  not  among 
the  conveyances  enumerated  in 
the  act.  Bass  v.  Scott,  2  Leigh 
(Va.)  356,  359,  per  Cabell,  J. 
"  Except,  thei-efore,  in  the  cases 
of  bargains  and  sales,  lease  and 
release,  and  covenant  to  stand 
seized  to  uses,  it  seems  that  all 
other  uses  are  to  be  regarded  as 
unexecuted  as  they  were  prior 
to  the  statute  of  Henry  "VIII. 
These  unexecuted  uses  will 
comprehend  such  as  are 
raised  by  feoffments  to  uses, 
releases,  and  other  conveyances 
operating  by  transmutation  of 
possession,  devises,  resulting 
uses,  and  uses  by  implication. 
In  all  these  cases  the  uses  will, 
consequently,  remain  as  equit- 
able estates,  of  the  same  nature 
as  trusts,  and  not  cognizable  in 
courts  of  law." 
lLomaxDig.,.pp.  188,  189. 

'  Helfenstine    v.  Garrard,    7  Oliio 
375; 
Doe  d. Thompson  v.  Gibson,  2  Ohio 

339  ■ 
Walker  Am.  L.  (9th  ed.)  369,  370. 

"  Gorham  v.  Daniels,  23  Vt.  600. 
See  :  Estate  of  Sherman  v.  Dodge, 
28  Vt.  26. 

8  27  Hen.  VIII. ,  c.  10. 

"  See  :  Ante,  §  1641. 

'  Ware  v.  Richardson,  3  Md.  505  ; 
s.c.  56  Am.  Dec.  763  ; 
Brent's  Case,  3  Leon.  18. 
See  :  Bliss  v.  Smith,  1  Ala.  N.  S. 
273; 
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livery  of  seisin. ^  The  object  of  this  statute  seems  to 
have  been  to  entirely  abolish  the  practice  of  conveying 
to  tises,^  and  so  far  accomplished  this  intention  as  to 
unite  the  legal  seisin  and  possession  of  the  land  to  the 
use  immediately  upon  its  creation,^  thereby  making  the 
cestui  que  use  the  owner  in  law  as  well  as  in  equity,*  and 
rendering  him  liable  for  all  the  charges  and  incum- 
brances on  the  land.* 

Sec.  leii.  When  statute  operates.— The  statute  of  uses 
operates  only  upon  conveyances  made  to  uses  when  there 
is  (1)  a  person  seized  to  the  use  of  some  other  person  in 
esse ;  ^  (2)  where  there  is  a  cestui  que  use  -in  esse  ; "'  and 
(3)  where  there  is  a  use  in  esse,  in  possession,  remainder, 
or  reversion.^  With  respect  to  the  first  of  these  circum- 
stances, the  words  of  the  statute  expressly  require  it  ; 
for  these  are,  "Where  any  person  or  persons  stand  or 


Van  der  Volgen  v.  Yates,  3  Barb. 
(N.  Y.)  Ch.  243,  243  ; 

Hopkins  v.  Hopkins,  i  Atk.  591 ; 

1  Spence  Eq.  Jur.  494. 

In  the  case  of  Ware  v.  Richard- 
son, supra,  the  court  say  that 
by  the  provisions  of  this  stat- 
ute "the  use  was  transferred 
into  possession  by  converting 
the  estate  or  interest  of  the 
cestui  que  use  into  a  legal  es- 
tate, and  by  destroying  the  in- 
termediate estate  of  the  feoflfee. 
The  strict  construction  which 
was  given  to  this  statute  by  the 
judges  of  its  time,  and  the 
inconvenience  and  injustice 
which  thereby  followed,  led, 
after  a  lapse  of  time,  through 
the  interposition  of  a  court  of 
chancery,  and  the  ingenuity 
and  learning  of  lawyers,  to  the 
establishment  of  a  regular  and 
enlightened  system  of  trusts. 
In  this  way  uses  were  partially 
revived  under  the  name  of 
trusts.  In  regard  to  this 
revival  of  the  equity  jurisdic- 
tion in  respect  to  trusts,  Lord 
Mansfield  has  said,  in  Bur- 
gess V.  Wheate,  1  W.  Bl.  123, 
'  that  it  has  not  only  rem- 
edied the  mischiefs  of  uses 
so  much  complained  of,  but 
has  given  occasion  to  raise  up 
a    system    of    equity,    noble, 


rational,  and  uniform,  in  place 
of  a  system  at  once  unjust  and 
inconvenient.  Trusts  are  made 
to  answer  the  exigencies  of 
families,  and  all  purposes, 
without  producing  one  incon- 
venience, fraud,  or  private 
mischief,  which  the  statute  of 
Henry  VIII.  meant  to  avoid." 
'  Chapman  v.  Glassell,  13  Ala.  50  ; 
s.o.  48  Am.  Dee.  41. 

2  Chudleigh's  Case,  1  Co.  134 ; 

2  Co.  Litt.  (19th  ed.)  771a. 

3  3  Brest.  Conv.  50. 

See  :  Bryan  v.  Bradley,  16  Conn. 

484; 
Johnson  v.  Johnson,  89  Mass.  (7 

Allen)  196  ;  s.c.  83  Am.  Dec. 

676. 
■i  2  Bl.  Com.  333. 
See :  Bliss  v.  Smith,  1  Ala.  N.  S. 

273; 
Ware  v.  Richardson ,  3  Md.  505 ; 

s.c.  56  Am.  Dec.  763  ; 
Van  der  Volgen  v.  Yates,  3  Barb. 

(N.  Y.)  Ch.  243,  243  ; 
Hopkins  v.  Hopkins,  1  Atk.  591  ; 
Brent's  Case,  2  Leon.  18  ; 

1  Spence  Eq.  Jur.  494. 

'  Brent's  Case,  2  Leon.  18  ; 

2  Bl.  Com.  333. 

6  See :  Post,  8  1648. 
'  See  :  Post,  §  1649. 
8  Chudleigh's  Case,  1  Co.  136a. 
See  :  Post,  §  1650. 
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be  seized,  or  at  any  time  hereafter  shall  happen  to  be 
seized,  of  and  in  honors,  etc.,  to  the  use,  confidence,  or 
trust  of  any  other  person  of  persons."  It  will,  therefore, 
be  necessary  in  this  place  to  inquire — first,  what  persons 
are  capable  of  being  seized  to  uses  ;  and,  secondly,  of 
what  estate  or  interest  they  can  be  so  seized. 

Sec.  1645.  What  property  may  be  conveyed  to  uses.— 
Every  species  of  real  estate  either  in  possession,  re- 
mainder, or  reversion  are  within  the  words  of  the  statute 
of  uses,  and  hence  not  only  corporeal  hereditaments  but 
also  rents  and  the  like  may  be  conveyed  to  uses.^ 
Nothing,  however,  can  be  conveyed  to  uses  but  that  of 
which  a  person  is  seized,  or  to  which  he  is  entitled  at  the 
time  ;  for  in  law  every  disposal  supposes  a  precedent 
property.  No  person  can,  therefore,  convey  a  use  in 
land  of  which  he  is  not  seized,  in  possession,  or  to  which 
he  is  not  entitled  in  remainder  or  reversion,  when  the 
conveyance  is  made.^  An  implied  trust  ^  is  not  within 
statute  of  uses,  and  consequently  does  not  become  exe- 
cuted by  force  of  that  statute.  Such  a  trust  can  only 
be  executed  by  a  voluntary  conveyance  of  the  trustee,  a 
decree  in  chancery,  or  a  judgment  in  ejectment.* 

The  word  "heirs,"  as  used  in  the  statute,  comprehends 
every  estate  of  freehold ;  ^  although  it  appears  to  have 
been  the  general  impression  in  England,  both  before  and 
immediately  after  the  passage  of  the  statute  of  uses,  that 
all  feoffees  to  uses  must  have  been  seized  in  fee-simple. 
Consequently  all  freehold  estates  for  life  and  estates  of 
inheritance  are  included  within  the  statute,^  but  such  use 

'  Franciscus    v.   Eeigert,   4  Watts  ^  Crawley's  Case,  2  And.  130. 

(Pa.)  98,  118  ;  «  See  :  Merrill  v.  Brown,  39  Mass. 

Yelverton    v.     Yelverton,     Cro.  (13  Pick.)  316,  320  ; 

Eliz.  401  ;  Ashurst  v.  Givens,  5  Watts  &  S. 

1  Tud.  Ld.  Cas.  259.  (Pa.)  333,  337  ; 

See :  Ante,  §  1634.  Franciscus  v.   Reigart,  4  Watts 

«  Crawley's  Case,  3  And.  130  ;  (Pa.)  98,  118  ; 

Yelverton     v.    Yelverton,    Cro.  Hopkins  v.  Hopkins,  1  Atk.  591 ; 

Eliz.  401.  Norton  v.  Fi-ecker,  1  Atk.  533  ; 

See  :  Galliers  v.  Moss,  9  Barn.  &  Galliers  v.  Moss,  9  Barn.  &   C. 

C.  267 ;  s.c.  17  Eng.  C.  L.  136  ;  267  ;  s.c.  17  Eng.  C.  L.  126  ; 

Gilbertson  v.  Richards,  4  Hurl.  Gilbertson  v.  Richards,  5  Hurl.  & 

&  N.  277  ;  s.c.  28  L.  J.  Eq.  158.  N.  453, 454;  s.c.  29  L.  J.  Ex.  213 ; 

»  See  :  Post,  %  1693,  et  seq.  3  Pom.  Eq.  Jur.  984; 

*  Strimpfler  v.  Roberts,  18  Pa.   St.  1  Prest.  Est.  190  ; 

383  ;  a.c.  57  Am.  Dec.  606.  1  Spence  Eq.  Jur.  466-490. 
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will  be  determined,  together  with  the  legal  estate  trans- 
ferred to  it  by  the  statute,  upon  the  death  of  the  tenant 
for  life.^  It  is  thought,  however,  that  the  rule  has  been 
so  far  relaxed  in  modern  times  as  to  make  the  legal 
estate  co-extensive  with  the  equitable  estate,  in  the 
absence  of  an  express  limitation.^  Consequently  a 
tenant  in  tail  may  be  seized  to  a  use  even  in  fee,  and 
such  use  will  be  good  against  the  tenant  in  tail  himself, 
because  tenants  in  tail  have,  ever  since  the  time  of  Lord 
Coke,  been  in  the  practice  of  transferring  their  estates 
to  the  persons  who  are  to  be  tenants  to  the  praecipe  in 
common  recoveries,  in  fee-simple,  by  conveyances  derived 
from  the  statute  of  uses.^ 

The  statute  of  uses  being  limited  to  freehold  estates 
did  not  extend  to  chattel  interest  in  lands  and  personal 
property  ;  *  consequently  where  any  chattel  interest  in 
land  or  personal  property  is  given  to  uses  it  remains  un- 
executed since  as  before  the  passage  of  the  statute."  In 
such  cases  the  legal  title  to  them  will  remain  in  the 
trustee  until  the  purposes  of  the  trust  ai'e  accom- 
plished, and  until  the  possession  of  the  property  is 
legally  transferred  to  the  person  entitled  to  the  use  or 
the  last  use.® 

'  Jenkins  v.  Young,  Cro.  Car.  230  ;  Doe  d.  Player  ■«.  Nicholls,  1  Barn. 

Crawley's  Case,  Cro.  Eliz.  721  ;  &  C.   336  ;  s.c.   8  Eng.   C.  L. 

Williams  v.  Jekyll,  2  Ves.  682  ;  144 ; 

Sandf.  on  Uses,  109.  Barker  v.  Greenwood,  4  Mees.  & 

«  Morton  v.   Barrett,   22  Me.   257  ;  W.  431. 

s.c.  39  Am.  Dec.  575  ;  ^  1  Cruise  Dig.  (4th  ed.)  352,  1[  15. 

Farquharson  v.  Eichelberger,  15  ^  Creighton  v.  Pringle,  3  Rich.  (S. 

Md.  73  ;  C.)  L.  78  ; 

Attorney-General  v.  Proprietors,  Bice  v.  Burnett,  1  Spears  (S.  C.) 

69  Mass.  (3  Gray)  1,  48  ;  Eq.    579  ;    s.c.    43  Am.    Dec. 

Cleveland  v.  Hallett,  60  Mass.  (6  336.               ,„,.,.„  ,c   ^  ^ 

Cush.)  403,  407  ;  '  Pryon  v.  Mood,  3  McMull  (S.  C.) 

Coulter  V.   Robertson,   24    Miss.  L.  281,  293 ; 

278  •    s.c.    57  Am.    Dec.    168,  Rice  v.  Burnett,  1  Spears  (S.  C.) 

178  .  Eq.  579  ;  s.c.  43  Am.  Dec.  336 ; 

Norton  v.  Norton,  2  Sandf.   (N.  Joor  v.  Hodges,  1  Spears  (S.  C.) 

Y  )  296  ■  L.  593  ; 

Renzichausen  v.  Keyser,  48  Pa.  Doe  v.  Rutledge,  2  Cowp  709  ; 

gt  351 .  Sympson  v.  Turner,  1  Eq.   Gas. 

Smith  V.  Metcalf,  1  Head  (Tenn.)  Abr.  383. 

g4 .  6  Schley  v.  Lyon,  6  Ga.  530  ; 

Ward  V.  Amory,  1  Curt.  C.  C.  Sieving.  Brown,  32  Mo   176; 

419 ;  B.C.  Fed.  Cas.  No.  17146  ;  Harley  v.  Platts,  6  Rich.  (S.  C.) 

Doe  d!  Cadogan  v.  Ewart,  7  Ad.  L.  310,  315  ;     ^„  ,    „    ^  „ 

&  E.   636  r  s.c.  84  Eng.  C.  L.  Doe  d.  Player  i;.  Nicholls,  1  Barn. 
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It  has  been  said  that  the  interest  of  a  mortgagee, 
though  generally  a  legal  seisin  as  against  the  mortgagor, 
is  not  capable  of  being  devised  to  uses,  so  as  to  be  exe- 
cuted by  the  statute,  the  debt  being  regarded  in  law  as 
the  principal  thing,  and  the  mortgage  only  as  a  lien  to 
secure  the  payment.^ 

Sec.  1646.  Who  may  be  seized  to  uses.— Under  the 
statute  of  uses  all  persons  who  were  capable  of  being 
seized  to  uses  before  the  statute  may  still  be  seized  to  a 
use,  including  femes  covert  and  infants  ;  ^  and  all  those 
persons  who  were  incapable  of  being  seized  to  uses 
before  the  statute  still  labor  under  the  same  incapacity. 
The  words  of  the  statute,  which  are  "any  person  or 
persons,"  were  at  first  thought  to  exclude  aliens  and 
corporations,^  but  at  the  present  time,  however,  there  is 
no  such  restriction.*  The  general  rules  of  equity  relat- 
ing to  trusts  apply  to  alien  feoffees  to  use,  and  prevent 
the  failure  of  the  use  because  of  their  incapacity  to  hold 
the  seisin.*  In  this  country  the  word  "persons  "  includes 
corporations,®  and  for  that  reason  the  latter  may  be 

1  Merrill   v.   Brown,    39   Mass.   (13  Commissioners  of  Taxes,  23  N. 

Pick.)  316  ;  Y.  342  ; 

Galliers  v.   Moss,  9  Barn.   &  C.  Olcott  v.  Tioga    R.    Co.,   30  N. 

367  ;  s.c.  17  Eng.  C.  L.  136.  Y.  310,  216  ;  s.c.  75  Am.  Dec. 

=  Chudleigh's  Case,  1  Co.  136a;  393  ; 

Plimb's  Case,  Moore  196.  People  v.  Schoonmaker,  63  Barb. 

See  :  Ante,  §  1633.  (N.  Y.)  44 ; 

'  See  :  Fergusons    v.    Franklin,    9  International  Life  Assoc.  Co.  v. 

Munf.  (Va.)  305  ;  Commissioners    of    Taxes,    38 

King  V.  Boys,  Dyer  383.  Barb.  (N.  Y.)  318  ;  s.c.  17  How. 

*  See  :  Ante,  %  1633.  (N.  Y.)  Pr.  306  ; 

'  See :  Bac.  L.  Tr.  347,  348.  People  v.  Utica  Ins.  Co.,  15  John. 

"  See  :  Planters  &  Merchants'  Bank  (N.   Y.)  353,   358  ;  s.c.   8  Am. 

of  Mobile  v.  Andrews,  8  Port.  Dec.  243 ; 

(Ala.)  404  ;  Bank  of  Ithaca  v.  King,  13  Wend. 

Mineral  Point  R.  Co.  v.  Keep,  23  (N.  Y.)  390  ; 

111.  9  ;  s.c.  74  Am.  Dec.  134  ;  School    Directors    v.    Carlile,    8 

State  V.  Bank  of  Maryland,  6  Gill  "Watts  (Pa.)  291 ; 

&  J.   (Md.)'  305;  s.c.   36  Am.  Fisher  v.  Horicon,  etc.,  Co.,  10 

Dec.  561 ;  Wis.  351 ; 

Otis  Co.  V.  Inhabitants  of  Ware,  United  States  v.  Amedy,  24  TJ.  S. 

74  Mass.  (8  Gray)  509  ;  (11  Wheat.)  393  ;  bk.6 L.ed.503  ; 

Co,mmonwealth  v.  Phoenix  Bank,  Society  for  Propagation  of  Gospel 

53  Mass.  (11  Met.)  129 ;  v.   New    Haven,   31   U.   S.   (8 

Grand  Gulf  Bank  n.  Archer,  16  Wheat.)  464 ;  bk.  5  L.  ed.  662 ; 

Miss.  (8  Smed.  &  M.)  151 ;  Northwestern  Fertilizing  Co.  v. 

Commercial  Bank  of  Manchester  Hyde  Park,  3  Biss.  C.  C.  480 ; 

V.  Nolan,  8  Miss.  (7  How.)  508  ;  s.c.  5  Chic.  L.  News  313  ;  Fed. 

People  ex  rel.  Parker  Mills    v.  Cas.  No.  10336 ; 
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seized  to  uses,  unless  the  limitations  in  their  charters  pro- 
hibit such  holdings.  ^  But  in  those  cases  where  the  trust 
is  foreign  to  the  purposes  of  the  corporation,  it  cannot 
hold  the  seizin  or  legal  estate.  To  prevent  a  failure  of 
the  trust,  however,  the  court  will  appoint  a  new  trustee.^ 
This  is  on  the  well-settled  rule  in  equity  that  a  trust 
shall  not  fail  for  want  of  a  trustee.^ 

Sec.  1647.  FeofFee  in  esse  requisite.— The  person  to 
whom  the  use  is  conveyed  must  be  in  esse.  Where  the 
feoffee  is  uncertain,  by  reason  of  the  lim.itation  in  the 
conveyance,    as  where  the  estate  depends  upon  a  con- 


Boyd  V.  Croydon  Railway  Co.,  4 

Bing.  N.  C.  669 ;  s.o.  33  Eng. 

C.  L.  916  ; 
Attorne3'-General  v.  New  Castle, 

12  CI.  &  Fin.  103  ; 
Ante,  §  1633. 

Compare :   JIoQuenn  v.  Middle- 
ton  Manuf.  Co.,  16  John.  (N. 

Y.)5. 
'  Commissioners    of   the    Sinking 

Fund    V.    Walker,  1    Miss.   (6 

How.)  143 ;  s.o.  38  Am.   Dec. 

433. 
See  :  First  Congregational  Society 

V.  Atwater,  23  Conn.  34  ; 
Greene  v.  Dennis,  6  Conn.  293; 

s.o.  16  Am.  Dec.  58  ; 
Sutton  Parish  v.  Cole,  20  Mass.  (3 

Pick.)  232-237  ; 
Phillips    Academy    v.  King,   13 

Mass.  546 ; 
Wade  V.  American  Colonization 

Society,  15  Miss.  (7  Smed.  &  M.) 

663,  697  ;  s.c.  45  Am.  Dec.  334  ; 
Vidal  V.  Girard,  3  Miss.  (2  How.) 

127; 
Matter  of  Howe,  1  Paige  Ch.  (N. 

Y.)  124,  314 ;  s.c.  19  Am.  Dec. 

395; 
Ayres  v.  M.  E.  Church,  3  Sandf. 

(N.  y.)  351  ; 
Bethlehem  v.  Perseverance  Fire 

Co.,81Pa.  St.  445; 
Mayor,   etc.,  v.  Elliott,  3  Eawle 

(Pa.)  170  ; 
United  States  v.  Amedy,  24  U.  S. 

(11  Wheat.)  392 ;  bk.  6  L.  ed. 

502. 
In  Connecticut,  it  is  held  in  the  case 

of  Greene  v.  Dennis,  6  Conn. 

293 ;  s.c.  16  Am.  Dec.  58,  that 

corporations,   unless    specially 

authorized,  cannot  be  seized  of 

lands  to  the  use  of  another. 


The  court  say  that  "  it  is  not 
sufficient  for  the  defendant  to 
show  that  the  yearly  meeting 
was  a  corporation  ;  but  he  must 
proceed  further  and  prove  that 
it  is  authorized,  by  virtue  of  its 
corporate  powers,  to  hold  prop- 
erty in  trust  for  others.  Such 
confidence  is  not  incidental  to 
every  corporation,  but  in  gen- 
eral it  is  foreign  to  the  end  of 
its  institution.  Hence,  a  cor- 
poration cannot  be  seized  of 
land  to  the  use  of  another  (Bro. 
Abr.,tit.  Feoffment,  D.  ;  CruiEO 
on  Uses,  23),  unless  it  has  ex- 
plicit ciuthority  for  this  pur- 
pose." 
'  Montpelier  v.  East  Montpelier,  29 
Vt.  12  ;  s.o.  67  Am.  Dec.  748. 

See :  Bliss    v.    American    Bible 
Society,  84  Mass.  (2  Allen)  384 ; 

Chapin  v.  School  District,  35  N. 
H.  445 ; 

Trustees,  etc.   v.  Peaslee,  15  N. 
H.  317 ; 

Mason  v.  M.  E.  Church,  37  N.  J. 
Eq.  (12  C.  E.  Gr.)  47  ; 

Farmers'  Loan  &  Trust  Co.   v. 
Carroll,  5  Barb.  (N.  Y.)  613  ; 

Jackson  v.  Hartwell,  8  John.  (N. 
Y.)  433 ; 

De  Peyster  v.  Clendining,  8  Paige 
Ch.  (N.  Y.)  395,  296  ; 

Matter  of  Howe,  1  Paige  Ch.  (N. 
Y.)  314 ; 

Sloane  v.  McConahy,  4  Ohio  157  ; 

Peter  v.  Beverley,  35  U.  S.   (10 
Pet.)  533  ;  bk.  9  L.  ed.  523  ; 

2  Story's  Eq.   Jur.  '(13th  ed.),  §§ 
976, 1059, 1061. 
3  Montpelier  v.  East  Montpelier,  29 
Vt.  13  ;  B.C.  67  Am.  Dec.  748. 
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tingent  remainder,  the  statute  cannot  operate  until  the 
contingency  happens  upon  which  the  remainder  vests.  ^ 

Sec.  1648.  Feoffee  and  cestui  que  use  same  person- 
Merger.— Merger  of  the  equitable  and  legal  estates  with- 
out the  statute  of  uses  takes  place  where  the  feoffee 
to  use  and  the  cestui  que  use  are  one  and  the  same 
person,  except  in  those  cases  where  such  a  merger 
would  defeat  the  purposes  of  the  conveyance,^  or  the  use 
to  the  feoffee  is  not  as  extensive  as  the  legal  estate  con- 
veyed to  him  ;  as  where  the  use  is  a  life  interest  and  the 
estate  conveyed  is  a  fee.^  In  those  cases  where  a  use 
is  limited  upon  a  use  of  the  feoffee,  this  will  be  construed 
such  a  limitation  of  a  use  upon  a  use  as  to  preclude  the 
execution  of  the  second  use.* 

Sec.  1649.  Cestui  que  use  in  esse  necessary.— In  order 
that  a  use  may  be  valid  under  the  statute,  it  is  necessary 
that  there  be  a  cestui  que  use  in  esse.  Consequently 
where  a  use  is  limited  to  a  person  not  in  esse,  or  to  a 
person  uncertain,  it  is  future  and  contingent,^  and  the 
statute  will  have  no  operation  until  the  cestui  que  use 
comes  into  being,  or  is  ascertained.®  Thus  where  a  grant 
is  made  to  individuals  for  the  use  of  a  church,  which  is 
not  incorporate  at  the  time,  the  grantee  stands  seized  to 
the  use  until  the  church  receives  a  corporate  existence, 
and  legal  capacity  to  take  and  hold  real  estate,  at  which 
time  the  statute  executes  the  use  and  the  estate  vests  in 

'  Bac.  L.  Tr.  349.  ^  See  :  Post,  §  1651. 

2  Jackson  v.  Gary,  16  John.  (N.  Y.)  =  See  :  Post,  g  1659. 

302  ;  '  Miller  v.  Chittenden,  2  Iowa  315, 

Doe  d.  Lloyd  v.  Passingham,  6  371  ; 

Barn.   &  C.   305,   317  ;  s.c.   13  Sewall  i;.  Cargill,  ISTMe.  414  ; 

Eng.  C.  L.  146 ;  Shapleigh    v.    Pillsbury,   1    Me. 

Sammes'  Case,  13  Co.  56  ;  (1  Greenl.)  271  ; 

Jenkins  v.  Young,  Cro.  Car.  331 ;  Jackson  ex  d.  Ludlow  v.  Myers, 

Orme's  Case,  L.  R.  8  C.  P.  281 :  3  John.  (N.  Y.)  388  ;  s.c.  3  Am. 

s.c.  42  L.  J.  C.  P.  38 ;  27  L.  T.  Dec.  504  ; 

652 ;  Reformed    Dutch    v.   Veeder,  4 

2  Co.  Litt.  (19th  ed.)  371b  ;  Wend.  (N.  Y.)  494  ; 

1  Cruise  Dig.  (4th  ed.)  354 ;  Ashurst  v.  Given,  5  Watts  &  S. 

2  Prest.  Conv.  481 ;  (Pa.)  323 ; 

1  Tud.  Ld.  Cas.  257.  Chudleigh's  Caf  e,  1  Co.  126 ; 

'  Sammes'  Case,  13  Co.  56  ;  2  Bl.  Com.  834,  336. 

Sand,  on  Uses.  94, 96  ;  See  :  Ante,  S,  479. 
1  Tud.  Ld.  Cas.  258. 
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the  body  corporate.  ^  But  by  the  words  of  the  statute  a 
cestui  que  use  may  be  entitled  to  an  estate  in  fee-simple, 
or  fee-tail,  term  for  life  or  years  or  otherwise,  or  in 
remainder  or  reversion.  We  have  already  seen  that  in 
respect  to  those  who  may  be  cestuis  que  use,  all  persons 
who  are  capable  of  taking  lands  by  any  common-law 
conveyance  may  also  have  a  use  limited  to  them,  not 
excluding  corporations  ;  ^  and  even  a  use  raised  by  a 
husband  to  his  wife  will  be  executed  by  the  statute.^ 
The  cestui  que  use  must,  in  general,  be  a  different  person 
from  the  one  who  is  seized  to  the  use,*  for,  as  Lord 
Bacon  says,  "the  whole  scope  of  the  statute  was  to  remit 
the  common  law,  and  never  to  intermeddle  where  the 
common  law  executed  an  estate.  Therefore  the  common 
law  ought  to  be  expounded,  that  where  the  party  seized 
to  the  use  and  the  cestui  que  use  is  one  person,  he  never 
taketh  by  the  statute,  except  there  be  a  direct  impos- 
sibility or  impertinency  for  the  use  to  take  effect  by  the 
common  law."  ^ 

Sec.  1650.  Use  in  esse  necessary.— In  order  that  a  use 
may  be  executed  by  the  statute  there  should  be  a  use  in 
esse  in  possession,  remainder,  or  reversion.^  This  use 
may  either  be  created  by  an  express  declaration,  or  may 

'  Shapleigh  v.   PUlsbury,  1  Me.  (1  1  Co.  Litt.  (19th  ed.)  112a. 

Greenl.)  271,  376  ;  *  See  :  Ante,  %  1648. 

Voorhees  v  Presbyterian  Church,  If  the  party  seized  to  the  use  and 

8  Barb.  (N.  Y.)  135  ;  the  cestui  que  use  be  the  same 

Trustees  South  Baptist    Church  person,  he  never  takes  under 

V.  Yates,  1  Hoff.  Ch.  (N.  Y.)  the  statute,  unless  there  be  a 

142  ;  direct  impossibihty  01  imperti- 

Eef .  Prot.  Dutch  Church  v.  Mott,  nency  for  the  use  to  take  effect 

7  Paige  Ch.  (N.  Y.)  77  ;  s.c.  32  by  the  common  law. 

Am.  Dec.  618  ;  Jackson  ex  d.  White  v.  Cary,  16 

Baptist  Church  in  Hartford  v.  John.  (N.  Y.)  302  ; 

Witherell,  3  Paige  Ch.  (N.  Y.)  Jackson  ex  d.  Ludlow  v.  Myers, 

296  ;  3  John.  (N.  Y.)  388  ;  s.c.  3  Am. 

Reform  Dutch  Church  v.  Veeder,  Dec.  504 ; 

4  Wend.  (N.  Y.)  494  ;  Sammes'  Case,  13  Co.  56  ; 

Ashurst  V.  Given,  5  Watts  &  S.  Jenkins  v.  Young,  Cro.  Car.  231. 

(Pa.)  333  ;  *  Bac.  Read.  St.  Uses;  63. 

Roy  V    Garnett,  3  Wash.   (Va.)  See  :    Jackson  ex    d.   White    v. 

935  ;  Cary,  16  John.  (N.  Y.)  303  ; 

•^  See  :  Ante,  §§  1632,  1636, 1646.  Jackson  ex  d.  Ludlow  v.  Myers, 

'  Martin  v.  Martin,  1  Me.  (1  Greenl.)  3  John.  (N.  Y.)  388  ;  s.c.  3  Am. 

394  :  Dec.  504  ; 

Thatcher  v.  Omans,  20  Mass.  (3  Hopkins  v.  Hopkins,  1  Atk.  591. 

Pick.)  531  ;  '  Chudleigh's  Case,  1  Co.  126a. 
Bedell's  Case,  7  Co.  40 ; 
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result  to  the  original  owner  of  the  estate,  or  arise  from 
an  implication  of  law  ;  ^  for  no  matter  in  what  manner 
the  use  arises,  if  it  is  in  esse,  that  is,  has  become 
vested,  the  statute  will  execute  it.^  We  have  seen  in 
the  preceding  section  that  if  the  cestui  que  use  is  not  in 
esse,  or  not  determined,  the  use  is  contingent  and  will 
not  be  executed  by  the  statute  until  the  happening  of 
the  contingency  upon  which  its  vesting  depends.  Upon 
the  happening  of  such  contingency  it  will  be  executed 
in  the  same  manner  as  if  it  had  been  executed  from  the 
time  of  its  creation.^ 

Sec.  1651.  Use  upon  use.— One  of  the  settled  rules  of 
construction,  as  we  shall  hereafter  see,*  is  that  where  a 
use  is  limited  upon  a  use,  the  statute  executes  only  the 
first  use,  the  second  use  remaining  a  mere  equitable 
interest.  This  principle  was  settled  in  Tyrrell's  Case,*" 
has  been  uniformly  followed  in  England,  and  is  gener- 
ally recognized  in  this  country,  wherever  it  has  not 
been  changed  by  statute,®  the  courts  holding  that  where 


'  Bryan  v.  Bradley,  16  Conn.  474, 

485; 
Chudleigh's  Case,  1  Co.  126a. 
'  Hayes  v.  Kershow,  1  Sandf.  Ch. 

(N.  Y.)  258 ; 
Hopkins  v.  Hopkins,  1  Atk.  591 ; 
Chudleigh's  Case,  1  Co.  126  ; 
Osman  v.  Sheaf e,  3  Lev.  370  ; 
Doe  V.  Salkeld,  WUles  574 ; 
1  Tud.  Ld.  Cas.  263. 
3  Chudleigh's  Case,  1  Co.  136  ; 
Sand,  on  Uses,  110  ; 
Shep.  Touch.  (Presl.  ed.)  539n.  ; 
1  Sugden  Pow.  41  ; 
1  Tud.  Ld.  Cas.  363. 
•>  See  :  Post,  §  1655. 
^  Dyer  155a. 

«  Reed  v.  Gordon,  35  Md.  183  ; 
Matthews  v.  Ward,  10  GiU  &  J. 

(Md.)  443 ; 
Hutohins  v.  Heywood,  50  N.  H. 

491,  496  ; 
Cueman  v.   Broadnax,  37  N.  J. 

Eq.  (10  Stew.)  533  ; 
Ramsay  u.  Marsh,  3  McC.  (S.  C.) 

L.  252 ;  s.c.  13  Am.  Dec.  717  ; 
Wilson  V.  Cheshire,  1  McC.  (S.  C.) 

Eq.  333 ; 
Croxall  V.  Sherrerd,  73  U.  S.  (5 

Wall.)  368  ;  bk.  18  L.  ed.  573  ; 


Durant  v.  Ritchie,  4  Mas.  C.  C. 

45,    65;    s.c.     Fed.     Cas.    No. 

4191; 
Hurst  V.  McNeil,  1  Wash'.  C.  C. 

70;  s.c.     Fed.  Cas.   No.  6936; 
Doe  d.  Lloyd   v.  Passingham,  6 

Barn.  &  C.  305  ;  s.c.  13  Eng. 

C.  L.  146 ; 
Burgess  v.  Wheate,  1 W.  Bl.  160  ; 
Williams  v.  Waters,  14  Mees.  & 

W.  166; 
Whetstone  v.  Bury,  3  P.  Wms. 

146. 
See  :  Ante,  §  1643. 
Statutory    changes. — The    rule    as 

enunciated  in  the  text  has  been 

abolished    by    statute    in    the 

following  states  : 
In    California.     See :    Cal.    Civ. 

Code,  §§  847,  857,  863,  867,  869, 

879. 
In    Michigan.      See :    3     Mich. 

Comp.  L.  1331. 
In  Minnesota.     See  :  Minn.  Gen. 

Stat.  553,  §  11. 
In  New  York,  except  as  author- 
ized and  modified  by  the  stat- 
ute. 
4  N.  Y.  Rev.  Stat.  (8th  ed.)  2346, 

§45; 
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in  a  deed  of  bargain  and  sale  a  use  is  limited  upon  the 
use  of  the  feoffee,  it  will  be  such  a  limitation  of  a  use 
upon  a  use  as  to  preclude  the  execution  of  the  second  use.^ 

*  Sec.  1662.  Active  and  passive  uses.— Before  the  passage 
of  the  statute  of  uses,  where  the  feoffee  to  use  was  re- 
quired to  perform  some  duty  in  respect  to  the  estate, 


3  Rev.  Stats. ,  Codes  &  L.  3176,  §  1 ; 

Marvin  v.  Smith,  46  N.  Y.  571  ; 

Levy  V.  Brush,  45  N.  Y.  589,  595; 

Downing  v.  Marshall,  33  N.  Y. 
366,  377  ;  s.c.  80  Am.  Deo.  390; 

Lounsbury  v.  Purdy,  18  N.  Y. 
515  * 

Gai-fie'ld  v.  Hatmaker,  15  N.  Y. 
475; 

Eing  V.  McCoun,  10  N.  Y.  368 ; 

Leggett  V.   Perkins,  3  N.  Y.  397. 

See  :  Ante,  §  1642. 

In  Wisconsin.  See  :  3  Wis.  Rev. 
Stats.  1139,  §  11. 

Criticism  of  rule  —  Massachusetts 
doctrine — Thatcher  v.  Omans. — 
The  rule  has  been  disapproved 
by  the  Supreme  Judicial  Court 
of  Massachusetts,  and  adversely 
commented  on  by  Chief  Justice 
Dana  in  Thatcher  v.  Omans, 
20  Mass.  (3  Pick.)  521.  The 
court  say:  "It,  is  true  the 
courts  of  law  in  England  have 
held  that  no  use  could  be 
limited  upon  a  use ;  and  that 
when  a  man  bargains  and  sells 
his  lands  for  money,  which 
raises  a  use  by  implication  to 
the  bargainee,  the  limitation 
of  a  further  use  to  another 
person  is  repugnant,  and  there- 
fore void." 

Corbefs  Case,  3  And.  136  ; 

Tyrrell's  Case,  Dyer  155  ;  s.c.  1 
And.  37,  pi.  96 ; 

Dillon  V.  Fraine,  Poph.  81 ; 
3  Bl.  Com.  385,  336  : 
Lill.  Pract.  Conv.  15,  20,  n.  (b). 
"  This    objection    seems    to    be 
strongly  relied  upon    at   bar, 
and  is  indeed  the  most  plaus- 
ible  of     them     all.   *  *  *    If 
the  case  turned  upon  the  doc- 
trine of  a  use  being  void  in  law, 
it  would  be  necessary  for  me 
to  go  fully  into  it,  and  to  see 
whether  it  ought  to  be  admit- 
ted in  this  country,  where  we 
have  no  court  of  equity  to  en- 
force   the    execution    of    the 


second  use  under  the  name  of 
a  trust,  or  in  any  shape  what- 
ever (3  Bl.  Com.  336).  I  will 
only  observe  respecting  this 
doctrine,  that  it  has  been 
severely  censured  both  by 
Judge  Blackstone  and  Lord 
Mansfield.  The  latter  says  : 
'  It  was  not  the  liberality  of  the 
courts  of  equity,  it  was  the 
absurd  narrowness  of  the 
courts  of  law,  resting  on  literal 
distinctions,  which  in  a  man- 
ner repealed  the  statute  of 
uses,  and  drove  cestui  que 
trusts  into  equity.' " 

3  Doug.  774. 
'  Jackson  ex  d.  L/udlow  v.  Myers,  3 
John.  (N.  Y.)  388,  396;  s.c.  3 
Am.  Dec.  504. 

See  :  Guest  v.  Farley,  19  Mo.  147  ; 

Hayes  v.  Tabor,  41  N.  H.  521, 
526; 

Price  V.  Sisson,  13  N.  J.  Eq.  (3 
Beas.)  168,  173,  174  ; 

Jackson  v.  Cary,  16  John.  (N.  Y.) 
302; 

Moore  v.  Shultz,  13  Pa.  St.  98 ; 
s.c.  53  Am.  Dec.  446  ; 

Franoiscus  v.  Reigart,  4  Watts 
(Pa.)  98,  118; 

Croxall  V.  Sherrerd,  72  U.  S.  (5 
Wall.)  368,  383  ;  bk.  18  L.  ed. 
573; 

Doe  d.  Lloyd  v.  Passingham,  6 
Bam.  &  C.  305,  317;  s.c.  13 
Eng.  C.  L.  146  ; 

Doe  d.  Willis  v.  Martin,  4  Dumf . 
&  E.  (4  T.  R.)  39  ;  s.c.  2  Smith 
Ld.  Cas.  454  ;  3  Rev.  Rep.  324  ; 

Attorney-General  v.  Scott,  Cas. 
temp.  Talb.  138  ; 

Whetstone  v.  Bury,  3  P.  Wms. 
146; 

2  Bl.  Com.  336  ; 

1  Sugden  Powers,  168,  169  ; 

1  Tud.  Ld.  Cas.  268. 

Compare :  Hurst  v.  McNeil,  1 
Wash.  C.  C.  70  ;  s.c.  Fed.  Cas. 
No.  6986. 
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the  use  was  called  an  active  one  ;  where  he  had  nothing 
to  do  but  to  hold  the  legal  title  and  seisin,  the  use  was 
a  passive  one.  Under  the  statute  of  uses  active  trusts 
are  not  executed,  for  the  reason  that  such  cannot  be 
done  without  defeating  the  purpose  and  intention  of  tlfe 
grantor.  Under  the  strict  rule  of  construction  ^  ap- 
plied to  the  statute,  any  duty,  however  small  or  unim- 
portant, imposed  upon  the  trustee  prevents  the  operation 
of  the  statute  ;  ^  such  as  to  have  active  management,  to 
collect  and  pay  over  rents,  to  receive  the  rents  and  allow 
them  to  accumulate,  to  pay  annuities  out  of  the  rents, 
to  apply  the  profits  to  the  maintenance  of  the  cestui  que 
use,  to  permit  the  cestui  que  use  to  receive  the  net 
profits,  to  sell  or  dispose  of  the  property,  and  the  like.^ 

Sec.  1653.  Use  to  married  women.— Where  the  cestui 
que  use  is  a  married  woman,  and  the  object  of  the  trust 
is  that  she  should  hold  and  enjoy  the  estate  for  her  own 
separate  use  under  the  statute  of  uses,  the  medium  of 
a  trustee  is  necessary  to  invest  her  with  sole  and  inde- 
pendent powers,  since  her  rights  and  powers  are  ordi- 

1  See  :  Post,  §  1655.  Pullen  v.  Rianhard,  1  Whart. 
'  Kellogg  V.  Hale,  108  111.  164 ;  (Pa.)  514,  520 ; 

Bai-nett's  Appeal.  46  Pa.  St.  393  ;  Posey  v.  Cook,  1  Hill  (S.  C.)  L. 

s.c.  86  Am.  Deo.  503  ;  413  ; 

Howard  v.  Henderson,  18  S.  C.  Bass  v.  Soott,  2  Leigh  (Va.)  356  ; 

184,  189 ;  Peter  v.  Beverlv,   35  U.   8.   (10 
Hooberry    v.    Harding,    10    Lea  Pet.)  532  ;  bk.  9  L.  ed.  523  ; 

(Tenn.)  393  ;  Craig  v.  Leslie,  16  U.  S.(3  Wheat.) 
Henderson  v.  Hill,  9  Lea  (Tenn.)  563  ;  bk.  4  L.  ed.  460  ; 

35.  Doe  V.  Homfray,  6  Ad.  &  E.  206  ; 
'  Barnetfs  Apjxal,  46  Pa.  St.  393  ;  s.c.  33  Eng.  C.  L.  127  ; 

s.c.  86  Am.  Dec.  503.  Plenty  v.  West,  6  C.  B.  (6  M.  Gr. 
See  :  Schley  v.  Lyon,  6  Ga.  530  ;  &  Soott)  301 ;  s.c.  60  Eng.  C.  L. 

Morton  v.  Barrett,  33  Me.  257  ;  199  ; 

s.c.  39  Am.  Dec.  575  ;  Jones  v.  Say  and  Seal,  1  Eq.  Cas. 
Fay  V.  Taft,  66  Mass.  (12  Cush.)  Abr.  883  ; 

448  ;  Elhot  v.  Fisher,  12  Sim.  505  ; 

Norton  v.  Leonard,  39  Mass,  (13  Doe    d.    Leicester    v.    Biggs,    3 

Pick.)  153-158  ;  Taunt.  109 ;  s.c.  11  Rev.  Rep. 

Smithwick  v.  Jordan,  15  Mass.  533 ; 

113  ;  Nevil  v.  Saunders,  1  Vem.  415  ; 

Nowhall  V.  Wheeler,  7  Mass.  189  :  3  Co.  Litt.  (19th  ed.)  290b  ; 

Exeter  v.  Odiorne,  1  N.  H.  233  ;  1  Cruise  Dig.  (4th  ed.)  385  ; 

Cooper  V.  Whitney,  3  Hill  (N.  Y.)  1  Prest.  Est.  185. 

_  ^^^ !    „    , .  I-aw  of  active  trusts  is  discussed  in 

Gott^;.  Cooke,  7  Paige  Ch.(N.Y.)  Barnetfs  Appeal,   46  Pa.    St. 

.,  531 ;  393  ;  S.O.  86  Am.  Dec.  503. 

Lancaster  v.  Dolan,  1  Rawle  (Pa.)  As  to  active    trusts,  see  :  Post, 

231 ,  s.c.  18  Am.  Dec.  635  ;  S  1693. 
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narily  vested  in  her  husband,  and  if  a  bequest  or  con- 
veyance were  made  to  her  without  the  intervention  of 
a  trustee,  the  statute  will  not  execute  the  use  for  the 
reason  that  it  would  give  the  husband  control  over  the 
property  and  its  rents  and  profits  during  coverture,  and 
his  common-law  right  of  curtesy  after  her  death.  ^ 
Special  trusts  are  also  within  the  statute  of  uses,  and  a 
trust  to  hold  for  the  separate  use  of  a  married  woman 
being  special,  on  the  woman  becoming  sole,  the  special 
trust  for  her  separate  use  ceases,  and  the  legal  estate 
vests  fully  in  her.^ 

In  conveyance  to  use  of  a  married  woman  the  power  of 
alienation,  during  coverture,  is  frequently  restricted  by  a 
special  clause.  Such  restrictions  are  valid,  but  will  be  re- 
moved by  the  death  of  the  husband,  and  will  revive  on  her 
subsequent  marriage,  in  those  cases  where  the  trust  itself 
is  revived  on  such  subsequent  marriage.^  In  the  absence  of 
such  a  restriction,  in  England,  and  in  many  of  the  states  of 


'  Ware  v.  Richardson,  3  Md.  505  ; 

s.c.  56  Am.  Deo.  762. 
See :  Lines  v.  Darden,  5  Fla,  51, 

78; 
CarroU  v.  Lee,  3  Gill  &  J.  (Md.) 

504;  s.c.  22  Am.  Dec.  350; 
Bush's  Appeal,  33  Pa.  St.  85  ; 
Steacy  v.  Rice.  27  Pa.  St.  75  ;  s.c. 

67  Am.  Dec.  447  ; 
McKennan  v.  Phillips,  6  Wliart. 

(Pa.)  571  ;    s.c.   37    Am.   Dec. 

438; 
Williman  v.  Holmes,  4  Rich.  (S. 

C.)  Eq.  495  ; 
Magniac  v.  Thompson,  1  Baldw. 

C.  C.   344 ;  s.c.  Fed.  Cas.  No. 

8956. 
Harton  v.  Harton,  7  Dumf .  &  E. 

(7  T.  R.)  652,  653 ;  s.c.  4  Rev. 

Rep.  537 ; 
Nevill  V.  Saunders,  1  Vem.  415. 
Without  the  intervention  of  a  trustee, 

a  married  woman  can  acquire 

separate  property  which  a  court 

of  equity  will  protect. 
Carroll  v.  Lee,  3  Gill  &  J.  (Md.) 

504,  505  ;  s.c.  22  Am.  Dec.  350  ; 
Shonk  V.  Brown,  61  Pa.  St.  320, 

325  * 
Penn.'Salt  Mfg.  Co.  v.  Neel,  54 

Pa.  St.  917 ; 
Williams'  Appeal,  47  Pa.  St.  307, 

309; 


Fisher  v.  Filbert,  6  Pa.  St.  61,  67  ; 
Hutton  V.  Duey,  3  Pa.  St.  100, 

105; 
Duffy  V.  Ins.  Co.,  8  Watts  &  S. 

(Pa.)  413,  433  ; 
McKennan  v.  Phillips,  6  Whart. 

(Pa.)    571  ;    s.c.   37  Am.   Deo. 

438. 
'  Steacy  v.  Rice,  27  Pa.  St.  75  ;  s.c. 

67  Am.  Deo.  477. 
See  :  Chapman  ■;;.  Glassell,  13  Ala. 

50;  s.c.  48  Am.  Dec.  41  ; 
Ware  v.  Richardson,  3  Md.  505  ; 

B.C.  56  Am.  Dec.  762  ; 
Moore  v.  Shultz,  13  Pa.  St.  98 ; 

S.O.  53  Am.  Dec.  446,  448. 
3  Miller  v.  Bingham,  1  Ired.  (N.  C.) 

Eq.  423  ;  s.c.  36  Am.  Deo.  58. 
See  :  Fellows  v.  Tann,  9  Ala.  999  ; 
Fears  v.  Brooks,  12  Ga.  195  ; 
Waters  v.  Tazewell,  9  Md.  291 ; 
Shirlev  v.  Shirley,  9  Paige  Ch.  (N. 

Y.)  363  ; 
Dubs  V.  Dubs,  31  Pa.  St.  149  ; 
Baggett  V.  Meux  (Pa.),   1  Phil. 

627; 
Hawkes  v,  Hubback,  L.  R.  11  Eq. 

5  ;  s.c.  40  L.  J.  Ch.  49  ;  23  L. 

T.  642  ; 
In  re  Gaffee's  Trusts,  1  Macn.  & 

G.  541  ; 
Tullett  V.  Armstrong,  4  My.  & 

Cr.  377. 
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the  Union,  a  married  woman  is  to  be  treated  as  a  feme  sole, 
in  respect  to  her  separate  property,  and  may  dispose  of 
the  equitable  estate  as  she  pleases.^  In  the  states  of 
Mississippi,^  Pennsylvania,^  Ehode  Island,*  South  Caro- 
lina,^ Tennessee,^  and  perhaps  in  other  states,  the  Eng- 
lish rule  has  been  discarded  and  the  doctrine  established 
that  a  married  woman  has  no  power  over  her  separate 
estate,  except  such  as  is  expressly  given  or  reserved  to 
her  in  the  instrument  of  settlement.  In  those  states 
where  the  disability  of  married  women  has  been  removed, 
it  is  thought  that  the  universal  rule  is  to  permit  married 
women  to  dispose  of  their  separate  estates  as  though 
they  were  feme  sole,  on  the  principle  that  the  reason  of 


'  See  :  Collins  v.  Lavenburg,  19  Ala. 

682,  685  ; 
McCroan  v.  Pope,  17  Ala.  613  ; 
Imlay  v.  Huntington,   20  Conn. 

146,  175  ; 
Wylly  V.  Collins,  9  Ga.  333  ; 
Coleman  v.  Wooley,  10  B.  Mon. 

(Ky.)  330 ; 
Chew's  Admr.  v.  Beall,  13  Md. 

348; 
Cooke  V.  Husbands,  11  Md.  493  ; 
Segond  v.  Garland,  23  Mo.  547  ; 
Whitesides  v.   Cannon,   33    Mo. 

457; 
Leaycraft  i\  Hedden,  4  N.  J.  Eq. 

(3  H.  Wr.  G.)  512,  551  ; 
Yale  X.  Dederer,  18  N.  y.   365, 

369  ;  s.c.  72  Am.  Dec.  503  ; 
Powell  V.  Murray,  3  Edw.  Ch.  (N. 

Y.)  636 ; 
Dyett  V.   North  American  Coal 

Co.,  7  Paige  Ch.  (N.  Y.)  1 ;  s.c. 

30  Wend.  (N.  Y.)  570  ;  32  Am. 

Dec.  598 ; 
Gardner  x\  Gardner,   22  Wend. 

(N.  Y.)  526  ;  s.c.  34  Am.  Dec. 

340; 
Newlin  v.  Freeman,  4  Ired.  (N. 

C.)  Eq.  312 ; 
Frazier  v.  Brownlow,  3  Ired.  (N. 

C.)  Eq.  237;  s.c.  43  Am.  Dec. 

165; 
Hardy  v.  Van  Harllngen,  7  Ohio 

St.  308  ; 
Frary  v.  Booth,  37  Vt.  78  ;  s.c.  4 

Am.  Law  Reg.  N.  S.  143  ; 
Edward  v.  Cheyne,  13  Cr.  &  Dix. 

Abr.  Cas.  385,  387  : 
Stead  V.  Nelson,  3  Boav.  245  ; 
King  V.  Lucas,  23  Ch.  Div.  713 ; 

s.c.  53  L.  J.  Ch.  04  ;  49  L  T. 


216; 
Re  Blake,  60  L.  T.  664  ; 
Major  V.  Lansley,  3  Russ.  &  My. 

357; 
Essex  V.  Atkins,  14  Ves.  542  ; 
Sturgis  V.  Corp.,  13  Ves.  190 ;  s.c. 

9  Rev.  Rep.  169  ; 
Wagstaff  V.  Smith,  9  Ves.  530 ; 
Rich  V.  Cookell,  9  Ves.  369 ;  s.c. 

7  Rev.  Rep.  237  ; 
Fettiplace  v.  Gorges,  1  Ves.  Jr. 

46  ;  s.c  1  Rev.  Rep.  79. 
^  Montgomery  ?j.  Agricultural  Bank, 

18  Miss.  (10  Smed.  &  M.)  566, 

567; 
Doty  V.  Mitchell,  17  Miss.  (9  Smed. 

&  M.)  447, 455. 
'  Patterson  v.  Robinson,  35  Pa.  St. 

81; 
Lancaster  v.  Dolan,  1  Ravple  (Pa.) 

331  ;  s.c.  18  Am.  Dec.  635; 
Wallace  v.  Coston,  9  Watts  (Pa.) 

137; 
Thomas  V.  FolweU,  3  Whart.  (Pa.) 

11 ;  s.c.  30  Am.  Dec.  330. 
"  Metcalf  V.  Cook,  2  R.  I.  355. 
5  Ewing  V.  Smith,  3  Desau.  (S.  C.) 

Eq.  417  ;  s.c.  5  Am.  Dec.  557 ; 
Magwood  V.  Johnson,  1  HjU  (S. 

C.)  Eq.  228 ; 
Calhoun  v.  Calhoun,  3  Strobh.  (S. 

C.)  Eq.  231 ;  s.c.  49  Am.  Deo. 

667; 
Reid  V.  Lamar,  1  Strobh.  (S.  C.) 

Eq.  37. 
'  Marshall  v.  Stephens,  8  Humph. 

(Tenn.)  159  :  s.c.  47  Am.  Dec. 

601; 
Morgan  v.  Elam,  4  Yerg.  (Tenn.) 

375. 
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the  rule  failing  the  rule  fails  also,  and  the  statute  will 
therefore  execute  the  use.^ 

Sec.  1654.  Words  creating  use— Limitations.— In  the 
creation  of  a  use  no  particular  form  of  expression  or  set 
words  is  necessary,  provided  only  such  words  be  used  as 
clearly  show  the  intention  of  the  grantor  to  declare  a  use 
in  favor  of  another.  It  is  not  thought  even  necessary  to 
employ  the  words  "use,  confidence,  or  trust,"  made  use 
of  in  the  statute  of  uses,  although  it  is  the  safer  course 
to  adopt  one  of  these  technical  words.^  In  the  limitation 
of  a  use  before  the  statute  of  uses,  none  of  the  technical 
words  which  the  law  requires  in  the  limitation  of  par- 
ticular estates  were  deemed  necessary  ;  ^  and  since  the 
passage  of  that  statute  they  are  not  necessary  in  those 
estates  not  executed  by  the  statute,  which  fall  under  the 
head  of  trusts,*  fully  treated  in  subsequent  sections.^  In 
many  of  the  states  the  common  law  in  respect  to  the 
employment  of  technical  words  of  limitation  in  convey- 
ances have  been  abolished  by  statute. 

Sec.  1655.  Construction  of  uses.— A  use  being  a  species 
of  property  totally  unknown  to  the  common  law,  and 
being  derived  from  the  civil  law,  and  owing  its  existence 
to  the  equitable  jurisdiction  of  the  Court  of  Chancery, 
the  rules  by  which  uses  were  at  first  governed  were 
derived  from  the  civil  law,^  and  differed  materially  from 
those  by  which  real  property  was  regulated  in  the  courts 
of  the  common  law.^    The  object  of  the  statute  of  uses 

1  Sutton  V.  Aiken,  62  Ga.  733  ;  Villiers  v.  VUliei-s,  2  Atk.  71 ; 

Bayer  v.   CockrUl,   3  Kan.  282,  Gates  v.  Cooke,  3  Burr.  1684. 

392  ;  Shaw  v.  Weigh,  2  Stra.  803  : 

Bratton  v.  Massey,  15  S.  C.  277.  Gibson  v.  Montford,  1  Ves.  Sr. 

s  Chenery  v.  Stevens,  97  Mass.  77,  485. 

85.  'See:    Post,  bk.    III.   c,  XXVI. , 

=  1  Cruise  Dig.  (4th  ed.)  343  ;  "  Equitable    Estates  —  Trusts." 

1  Spence  Eq.  Jur.  452  ;  *  While  our  system  of  equity  juris- 

1  Tud.  Ld.  Cas.  253.  prudence  may  be  regarded  as 

«  Attorney-General  u.  Props,  of  Fed-  taken  from  the  Roman  juris- 

eral  Street  Meeting-house,   69  prudence,  yet  the  clerical  chan- 

Mass.  (3  Gray)  1,  48  ;  cellors    and    their    successors 

Cleveland  v.  Hallett,  60  Mass.  (6  largely  extended  and  improved 

Gush.)  403.  406  ;  upon  what  vras  there  found. 

Newhail  v.  Wheeler.  7  Mass.  189  ;  See  :  1  Spence  Eq.  Jur.  435. 

Fisher  v.  Fields,  10  Jolin.  (N.  Y.)  '  Lord  Bacon  says  that  uses  stood 

495  505  •  upon  their  own  reasons,  utterly 
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was  to  relieve  the  people  from  the  hardships  imposed  upon 
them  by  the  new  rules,  and  to  restore  the  ancient  com- 
mon law,  which  had,  in  a  manner,  become  subverted.^ 
Under  this  statute  the  court  held  that  the  same  technical 
words  of  limitation  were  necessary  to  create  an  estate 
to  uses  as  were  necessary  to  convey  an  estate  in  fee  at 
common  law.^  In  some  instances  a  statute  was  defeated 
by  a  strict  construction  thereof  being  insisted  upon.^ 
We  have  already  seQn  *  that  the  limitation  of  a  use  upon 
a  use  could  not  be  executed  by  the  statute/  The  effect 
of  such  cases  was  to  change,  not  the  statute,  but  tlie 
trustee,^  and  the  old  estate  of  uses  was  revived  under 
the  name  of  trusts.^ 

Sec.  1656.  Same— Rules  of  construetion.— The  courts  of 
law  and  equity  have  adopted  three  principal  rules,  or 
reasons,  whereby  conveyances  are  excepted  from  the 
statute  of  uses,  namely  :  1.  Where  a  use  was  limited 
upon  a  use  ;  2.  where  a  copyhold  or  leasehold  estate  or 
personal  property  was  limited  to  uses  j  and  S.  where  such 
powers  or  duties  were  imposed  with  the  estate  upon  a 
donee  to  uses  that  it  was  necessary  that  he  should  con- 
tinue to  hold  the  legal  title  in  order  to  perform  his  duty 
or  execute  the  power.*  Where  a  testator  devises  land  to 
one  to  hold  to  him  and  his  heirs  ' '  in  trust  to,  and  for  the 

differing  from  cases  of  posses-  the    beneficial    ownership,   in 

sion.  the    same    manner    as  if  the 

Bac.  Read.  St.  Uses,  13.  statute  had  never  been  passed. 

>  Chudleigh's  Case,  1  Co.  129b.  Tyrrel's  Case,  Dyer  155a. 

-  Vanhorn  v.  Harrison,  1  Dall.  (Pa.)  See  :  Hopkins  v.  Hopkins,  1  Atk. 

137  ;  s.c.  1  Am.  Dec.  229 ;  591  ; 

Abraham    v.    Twig,    Cro.    Eliz.  Chaplin  v.  Chaplin,  3  P.  Wms. 

478 ;  239. 

Foster  v.  Romney,  11  East  594  ;  «  Hopkins  v.  Hopkins,  1  Atk.  591. 

Tapner  v.  Meriott,  Willes  180.  ■"  Van  der  Volgen  v.  Yates,  3  Barb. 

Yet  a  fee  might  be  created  in  the  Ch.  (N.  Y.)  242,  243,  249 ; 

vise  without  an  express  limita-  Ashhurst  v.  Given,  5  Watte  &  S. 

tion  to  heirs,  if  the  intention  to  (Pa.)  337  ; 

create  such  an  estate  is  mani-  Hopkins  i\  Hopkins,  1  Atk.  591 ; 

fested  in  any  other  way.  1  Spence  Eq.  Jur.  466. 

1  Spence  Eq.  Jur.  452  ;  See:    Post.  bk.   III.,  c.  XXVI.. 

1  Tud.  Ld.  Cas.  353.  "Equitable    Estates  — Trusts." 

=  See  :  Corbet's  Case,  1  Co.  87b.  »  Preachers'   Aid    Society  v.   Eng- 

*  See  :  Ante,  §  1651.  land,  106  111.  129  : 

'  Thus  a  grant  to  A,  to  the  use  of  Farr  v.  Gilreath,  23  S.  C.  511  ; 

B,  to  the  use  of  C,  vested  tlie  Hill  on  Trustees,  330  ; 

legal    estate  by  force    of   the  1  Perry  on  Trusts  (2d  ed.),  §  300. 
statute  in  B,  wliile  C  retained 
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use  and  behoof "  of,  another  for  life,  and  if  such  other 
should  have  a  child  or  children,  etc.,  living  at  his  death, 
then  devising  to  such  child,  and  "  to  their  heirs  forever," 
the  legal  estate,  under  the  statute  of  uses,  vests  to  the 
cestui  qtie  tise.^  And  where  there  is  a  direction  in  the 
will  that  on  the  child's  marrying,  or  attaining  the  age  of 
twenty-one,  the  executors  shall  sell  the  realty,  and  pay 
one-half  the  proceeds  to  such  child  and  the  other  half  to 
the  residuary  devisee,  the  legal  estate  remains  in  the 
executors  until  these  trusts  are  performed  ;  but  should 
the  child  die  before  marrying  or  attaining  the  age  of 
twenty-one,  the  estate  vests  directly  in  the  residuary 
devisee  under  the  devise.^ 

Sec.  1657.  Use  executed  when.— We  have  already  seen 
that  three  circumstances  are  necessary  to  the  execution 
of  a  use  under  the  statute  of  uses,  to  wit  :  first,  a  person 
seized  to  the  use  of  some  other  person  ;  ^  second,  a  cestui 
que  use  in  esse  ;^  and  third,  a  use  in  esse,^  either  in 
possession,  in  remainder,  or  in  reversion.®  A  use  is 
executed  where  there  is  in  esse  a  person  seized  to  the  use, 
a  cestui  que  use,  a  well-defined  use,  and  a  seisin  out  of 
which  it  is  to  issue,  and  the  property  vests  in  the  cestui  que 
use  from  the  date  of  the  deed  creating  the  use.^  The  use 
is  not  executed  under  the  statute  of  uses  in  the  cestui  que 
use,  but  the  legal  estate  is  vested  in  the  grantee  or  trustee,^ 
except  when  the  devise  or  deed  is  in  trust  ' '  to  collect  and 
pay  over  "  the  rents  and  profits  to  another ;  ^  or  is  in  trust 
to  permit  another  to  "enjoy"  the  rents  and  profits.^" 
A  use  will  not  be  prevented  from  being  executed  in 
the  cestui  que  use  by  the  mere  interposition  of  a  trustee 
to  protect  and  secure  a  trust  estate  in  a  third  person, 
even  though  a  married  woman,  unless  there  is  attached 

'  Eamsay  v.  Marsh,  3  McC.  (S.  C.)  Moore  v.  Shultz,  13  Pa.  St.  98 

L.  253 ;  s.c.  13  Am.  Dec.  717.  s.c.  53  Am.  Deo.  466. 

■' McCartee  v.  Orphan  Asy.  Soc,  9  'Moore  v.   Shultz,  13  Pa.  St.  98 

Cow.  (N.  y.)  437;  s.c.  18  Am.  s.c.  53  Am.  Deo.  446. 

Dec.  516.  '  Ware  v.  Eichardson,  3  Md.  505 

2  See  :  A7ite,  §  1637.  s.c.  56  Am.  Dec.  763. 

*  See  -  Ante,  ^  1638.  '  Ware  v.  Richardson,  3  Md.  505 

'  See  •  Ante,  1 1639.  s.c.  56  Am.  Dec.  763. 

«  Chudleigh's  Case,  1  Co.  136.  '"  Ware  v.  Richardson,  8  Md.  505 

See :    Chenery    v.    Stevens,    97  s.c.  56  Am.  Dec.  763. 

Mass.  77,  85  ; 
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to  the  trustee  the  performance  of  some  active  functions 
or  duties  in  order  to  support  the  trust.^ 

Sec.  1658.  Extinguishment  and  suspension.  —  By  the 
execution  of  a  use  the  union  of  the  seisin  and  use  created 
a  legal  estate;  consequently  when  once  executed  by  the 
statute  a  use  cannot  be  extinguished  or  suspended.^ 
Neither  can  a  use  be  destroyed  by  alienation  on  part 
of  the  person  having  the  seisin  of  the  land.^  In  those 
cases,  however,  where  the  use  limited  by  a  deed  can- 
not vest,  or  expires,  or  is  to  vest  only  upon  a  contin- 
gency which  does  not  happen,  it  reverts  to  him  who 
created  it.*  In  all  cases  where  there  is  a  conveyance 
made  without  any  declaration  of  use,  or  to  such  uses 
as  the  grantor  shall  thereafter  appoint,  or  to  the  use 
of  a  third  person  on  the  occurrence  of  a  specified 
event,  in  all  such  cases  there  is  a  use  resulting  to  the 
grantor.^ 


Section  IV.— Modern  Doctrine  of  Uses. 

Sec.  1659.  Contingent,  etc.,  uses. 

Sec.  1660.  Contingent  future  uses — Scintilla  juris. 

Sec.  1661.  Same — Meaning  of  term. 

Sec.  1662.  Same — Springing  uses. 

Sec.  1663.  Same — Shifting  or  secondary  use. 

Sec.  1664.  Same — In  chattel  interests. 

Sec.  1665.  Same— Defeating  springing  and  shifting  uses. 

Sec.  1666.  Same— Incidents  of  springing  and  shifting  uses. 

Section  1659.  Contingent,  etc.,  uses.— We  have  already 
seen^  that  not  only  all  estates  known  to  the  common 
law  may  be  conveyed  to  uses,  but  also  estates  and 
interests  which  were  not  only  unknown  to  the  common 

'  Ware  v   Richardson,  3  Md.  505  ;  Dunsbagh,  1  John.  Cas.  (N.  Y.) 

s.c.  56  Am.  Dec.  762.  91. 

'  Jackson    ex    d.    Trowbridge    v.  ^  Jackson  ex  d.  Ludlow  v.  Myers,  3 

Dunsbagh,  1  John.  Cas.  (N.  Y.)  John.  (N.  Y.)  388  ;  s.c.  3  Am. 

o      ■  T,,-          r,  Dec.  504. 

o^\,     ^^®  '"■  ^"11*^'  1  ^la.  N.  S.  6  Clere's  Case,  6  Co.  17b  ; 

„  ^^»,;       „.^,_   „  „  WoodliflE  V.  Drury,  Cro.  Eliz.  439  ; 

Su '^5,   ■"•,  ?'^'''  ^  *^^11  (^a.)  362  ;  Armstrong  v.  Wholesey,  2  Wils. 

Chudleigh's  Case,  1  Co.  126a  ;  19  • 

Barker  v.  Keate,  2  Mod.  209.  4  Kent  Com.  (13th  ed.)299. 


Jackson    ex    d.    Trowbridge    v.    «  See  :  Ante,  §§  1634, 


1654, 
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law  but  violate  its  most  inflexible  rules.  A  use  may  be 
limited  to  commence  in  the  future  either  with  or  with- 
out a  preceding  estate  in  the  use  to  support  it,  even  in 
those  cases  where  it  is  in  derogation  of  the  preceding 
estate.  In  those  cases  where  the  use  is  vested  the 
statute  of  uses  operates  immediately,  and  converts  it 
into  a  legal  estate,  with  all  the  characteristics  of  a 
vested  interest  in  remainder  ;  but  where  the  use  is  future 
and  contingent  the  operation  of  the  statute  is  suspended 
until  the  vesting  of  the  estate  or  the  happening  of  the 
contingency.^  Such  uses  are  divided  into  three  classes, 
to  wit : 

1.  Contingent  uses. 

2.  Springing  uses. 

3.  Shifting  uses. 

Sec.  1660.  Contingent  futiire  uses  —  Scintilla  juris.— 
Where  there  is  a  conveyance  to  uses  for  a  limited  dura- 
tion, contingent  upon  the  happening  of  a  specified  event, 
and  there  are  other  vested  uses,  such  vested  uses  will  be 
excluded  by  the  statute  eo  instanti,  whether  they  arise 
by  operation  of  law,  under  the  doctrine  of  resulting  uses, 
or  are  created  by  express  limitation.  The  contingent 
use,  however,  will  remain  unexecuted  until  the  con- 
tingency happens  ;  and  even  then  will  not  be  executed  by 
the  statute  unless  there  is  a  seisin  somewhere  to  feed  the 
contingent  uses  as  they  arise.  The  difficulty  is  in  deter- 
mining the  character  of  the  requisite  seisin,  and  where 
it  is  to  be  found.  Some  early  writers  hold  that  the 
entire  seisin  vested  in  the  executed  uses,  subject  to  the 
vesting  of  the  contingent  use,  on  the  happening  of  the 
specified  event ;  while  others  maintain  that  it  remained 
in  the  air,  earth,  and  sea,  or  in  the  custody  of  the  law, 
ready  to  become  united  with  the  contingent  use  when 
the  event  happened.  A  third  class  of  writers  maintain 
that  a  right  to  recover  the  seisin,  or  a  scintilla  juris, 
remained  in  the  feoffees  to  feed  the  contingent  uses 
when  they  came  into  being.  The  modern  doctrine  is 
that  laid  down  by  Sugden^  to  the  effect  that  upon  "a 

'  See  :  Ante,  §  1657.  '  1  Sugd.  on  Pow.  30-48. 
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conveyance  to  uses  immediately  after  the  first  estate 
is  executed, .  the  releases  to  uses  are  divested  of  the 
whole  estate,  the  estates  limited  previously  to  the  con- 
tingent uses  take  effect  as  they  arise,  by  force  of  and 
relation  to  the  seisin  of  the  releases  under  the  deed, 
and  vested  remainders  over  take  effect  according  to 
the  deed,  subject  to  open  and  let  in  the  contingent 
uses."^  The  effect  of  this  modern  doctrine  is  to  do 
away  entirely  with  the  scintilla  juris  and  the  neces- 
sity of  a  re-entry  by  the  feoffee  to  regain  the  seisin,  and 
thereby  furnish  the  support  of  the  contingent  uses, 
where  there  has  been  a  disseisin  of  all  the  parties  to  the 
conveyance.^ 

Sec.  1661.  Same— Meaning  of  term.— The  term  future 
use,  in  its  broadest  sense,  signifies  a  future  or  executory 
use  in  which  the  vesting  of  the  title  depends  upon  a  con- 
tingency ;  in  its  more  restrictive  signification  it  compre- 
hends uses  which  would  be  good  contingent  remainders, 
if  not  limited  by  way  of  uses,^  it  being  a  general  rule 
that  all  future  estates,  whether  created  by  deed  or  by 
will,  are  remainders  where  they  take  effect  as  such,  even 
though  they  are  limited  as  uses.*  Therefore  a  contingent 
use  is  treated  in  all  essential  particulars  as  a  contingent 
remainder,  and,  like  a  remainder,  requires  a  particular 
estate  of  freehold  to  support  it.  Should  the  use  not  vest 
during  the  existence  of  the  particular  estate,  it  fails  in 
the  same  manner  as  where  limited  as  a  contingent  re- 
mainder, at  common  law.  But  future  uses  can  take 
effect  even  though  a  change  of  circunistances  has  made 
them  void  as  contingent  remainders."    In  those  cases 


'  See  :  Chudleigh's  Case,  1  Co.  120  ; 

Brent's  Case,  Dyer  340  ; 

Fearne  Cont.  Kem.  205  ; 

4  Kent  Com.  (13th  ed.)  338-247  ; 

8  Brest.  Conv.  400  ; 

Sand,  on  Uses,  110  ; 

1  Tud.  Ld.  Cas.  260. 
'  1  Cruise  Dig.  (4th  ed.)  282  ; 

Fearne  Cont.  Rem.  293,  295  ; 

4  Kent  Com.  (13th  ed.)  338-246; 

1  Sugd.  on  Few.  17-48. 
"  4  Kent  Com.  (13th  ed.)  258  ; 

1  Preat.  Abr.  105. 
"  3  Co.  Litt.  (19th  ed.)  317a  ; 


Fearne  Cont.  Bem.  284 ; 
1  Brest.  Abr.  108. 
'  State  V.  Trask,  6  Vt.  355,  868  ;  s.c. 

37  Am.  Dec.  554;. 
Goodlittle   v.   Billington,   Doug. 

758; 
Adams  v.  Savage,  Salk.  679  ;  s.c. 

2  Ld.  Baym.  854 ; 
Davies  v.  Speed,  Salk.  675. 
See  :  Dingley  v.  Dingley,  5  Mass. 

535; 
Nichols  V.  Denny,  37  Miss.  59  ; 
Carroll  v.  Hancock,  3  Jones  (N. 

C.)  L.  471. 


Chap.  XXV.  §§  1662,  1663.]    SPRINGING  USES.  1569 

where  a  contingent  future  use  is  not  made  to  depend 
upon  a  preceding  use,  it  is  either  a  springing  or  a 
shifting  use,  and  vests  independently  of  the  preceding 
estate.^ 

Sec.  1662.  Same— Springing  uses.— Where  a  use  cannot 
take  effect  eo  instanti  the  conveyance  is  made,  the 
statute  may  await  its  execution  until  the  use  shall  arise 
upon  a  contingency  to  happen  within  a  reasonable  time, 
and  is  called  a  springing  use.^  Such  uses,  like  other 
contingent  uses,  depend  upon  seisin ;  consequently,  if 
the  estate  of  the  feoffee  he  lost  or  destroyed  before  the 
contingency  arises,  the  use  is  also  destroyed.  A  spring- 
ing use  being  one  to  commence  in  the  future,  unsup- 
ported by  the  limitation  of  a  preceding  use,  may  be 
either  vested  or  contingent,  according  to  the  certainty 
or  uncertainty  of  the  event  upon  which  it  depends.' 
Where  a  future  use  is  limited  by  way  of  remainder,  it  is 
void  at  its  inception,  and  cannot  be  construed  as  a 
springing  or  shifting  use.* 

Sec.  1663.  Same— Shifting  or  secondary  use.— In  those 
cases  where  a  use,  though  executed,  may  change  from 
one  person  to  another  by  circumstances  ex  post  facto,  it 
is  called  a  shifting  or  secondary  use ;  as  where  a  man 
makes  a  grant  to  his  intended  wife  and  her  oldest  son 
for  her  life.  In  such  a  case  on  the  marriage  the  wife 
takes  the  whole  use  in  severalty,  and  upon  the  birth  of  a 
son  the  use  is  executed  in  them  jointly.^ 

•  Gore  V.  Gore,  3  Pr.  Wms.  28.  1  Tud.  Ld.  Gas.  363. 

'  Anderson's  L.  Diet.  1073.  =  Anderson's  L.  Diet.  1073  ; 

3  Wyman  v.  Brovvn,50  Me.  139,156;  3  Bl.  Com.  334,  335. 

Shapleigh  v.  Pillsbury,  1  Me.  (1  Thus  where  there  is  a  limitation 

Greenl.)  371  ;            '  to  A  and  his  heirs,  and  if  B 

Jackson  v.   Dunsbagh,    1   John.  should  return  from  Rome,  tlien 

Gas.  (N.  Y.)  91,  96  ;  over  to  C  and  his  heirs,  the  re- 
Mutton's  Case,  Dyer  374 ;  turn  of  B  from  Rome  would 
Egerton  v.  Brownlow,  4  H.  L.  determine  the  use  in  A    and 

Gas.  1,  306;  s.o.  33  L.  J.  Ch.  execute  the  use  in  C. 

348  ;  18  Jur.  71  ;  See :  Battey  v.  Hopkins,  6  R.  I. 

4  Kent  Com.  (13th  ed.)  298.  443,  445  ; 

*  Cole  V.  Sewell,  4  Dm.   &  War.  Buokworth  v.  Thirkell,  3  Bos.  & 

27;  p.  653;  s.c.  4  Doug.   323;   10 

Adams  v.  Savage,  3  Ld.  Raym.  Moore  335  ; 

354  .  Cogan  v.  Cogan,  Cro.  Eliz.  360  ; 

Southsett  V.  Stowell,  1  Mod.  338  ;  Carwardine    v.    Carwardine,     1 

4  Kent  Com.  (13th  ed.)  293  ;  Eden  34  ; 
99 
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There  is  no  limitation  upon  such  uses,  and  a  use  in  fee 
may,  upon  the  happening  of  successive  events,  be  made 
to  shift  from  one  person  to  another  without  limit,  so 
long  as  the  doctrine  in  respect  to  perpetuities  is  not 
violated,  under  the  statute  of  uses,  where  they  are 
known  as  shifting  uses,  or  under  the  statute  of  wills, 
where  they  are  known  as  executory  devises.' 

Sec.  1664.  Same— In  chattel  interests— Future  use  in.— At 
common  law  a  remainder  could  not  be  created  in  a 
chattel  interest.  Thus  a  lessee  for  years  could  not  grant 
to  one  an  estate  for  life  and  to  another  the  remainder  in 
fee.^  But  this  is  possible  by  way  of  future  use.  Hence 
where  a  limitation  of  a  term  is  made  by  way  of  use  it 
will  not  take  effect  as  a  remainder,  but  as  a  springing 
or  shifting  use,  according  to  the  terms  of  the  limita- 
tion.* 

Sec.  1665.  Same— Defeating  springing  and  shifting  uses.— 
The  destruction  of  the  particular  estate  upon  which 
a  contingent  use  depends,  by  feoffment  or  other  act  of 
the  tenant  at  will,  will  also  defeat  the  contingent  use 
depending  upon  it ;  *  but  where  the  use  is  independent 
of  any  prior  estate  which  may  be  had  in  the  use,  no  act 
of  the  tenant  of  the  preceding  estate  can  work  the  de- 
struction of  a  springing  or  shifting  use.^  Formerly, 
where  the  tenant  of  the  particular  estate  was  disseized, 
it  was  thought  that  there  must  be  an  actual  entry  by 

Doe  d.  Dyke  v.  Whittingham,  4        Fearne  Cont.  Kem.  401  ; 

Taunt.   23  ;   s.c.   13  Eev.  Rep.        4  Kent  Com.  (13th  ed.)  401. 

554  ;  '  Wright  d.  Arm  v.  Cartwright,  1 
Winchelsea    v.    Wentworth,     1  Burr.  283,  384 ;  s.c.  1  Ld.  Ken. 

Vern.  403.  539  ; 

'  Egerton  v.   Brownlow,  4  H.   L.        Lampet's  Case,  10  Co.  46  ; 

Cas.   1,  209  ;  s.c.  33  L.  J.  Ch.        3  Bl.  Com.  174  ; 

348  ;  Fearne  Cont.  Rem.  401. 

Winchelsea    v.    Wentworth,     1  "  Faber  v.  Police,  10  S.  C.  876. 

Vern.  402 ;  See  :    Chudleigh's    Case,    1    Co. 

3  Co.  Litt.  (19th  ed.)  371b  ;  130  ; 

3  Cruise  Dig.  (4th  ed.)  364  ;  Archer's  Case,  1  Co.  67  ; 

Fearne  Cont.  Rem.  385  ;  4  Kent  Com.  (13th  ed.)  341. 

1  Spence  Eq.  Jur.  453  ;  »  Chudleigh's  Case,  1  Co.  130  ; 
1  Tud.  Ld.  Cas.  363.  Archer's  Case,  .1  Co.  67  ; 

'  Wright  d.  Arm  v.  Cartwright,  1        4  Kent  Com.  (13th  ed.)  341  ; 

Burr.  283,  384  ;  s.c.  1  Ld.  Ken.        1  Tud.  Ld.  Cas.  263. 

529; 
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the  tenant,  and  the  seisin  regained,  in  order  that  the  con- 
tingent use  might  be  executed  by  the  statute  ;  but  it  is 
now  held  that  the  contingent  use  vests  equally  whether 
the  tenant  is  seized  or  has  been  disseized,  and  that  an 
entry  on  the  part  of  the  contingent  cestui  que  use  exists 
by  force  of  the  statute  of  uses.^ 

Sec.  1666.  Same— incidents  of  springing  and  shifting  uses. 
— Like  a  vested  contingent  interest  in  land,  contingent 
future  uses  of  the  springing  and  shifting  varieties  are 
capable  of  being  disposed  of  in  equity,  either  by  assignment 
or  by  will,^  and  descend  to  the  heirs  of  the  cestui  que  use  ; 


'  Chudleigh's  Case,  1  Co.  120  ; 

Wegg  V.  ViUers,  2  Rol.  Abr.  796 ; 

2  Cruise  Dig.  (4th  ed.)  282-284  ; 

Fearne  Cont.  Rem.  286,  290,  295  ; 

1  Kent  Com.  (13th  ed.)  243,   247; 

1  Sugd.  on  Pow.  17-48  ; 

1  Tud.  Ld.  Cas.  260. 
'  In  the  case  of  Jones  v.  Roe,  3 
Durnf.  &  E.  (3  T.  R.)  88  ;  s.c. 
1  H.  Bl.  30  ;  1  Rer.  Rep.  656, 
Lord  Kenyon,  chief  justice, 
says  :  "  It  is  high  time  that  this 
question  should  be  understood 
to  be  completely  at  rest ;  it 
affects  a  great  deal  of  the  real 
property  in  this  country ;  and 
miserable  indeed  would  be  the 
state  of  property  here  if  such 
a  question  as  this  stUl  remained 
unsettled.  If  we  consider  the 
statute  of  wills,  which  first  gave 
B  power  of  disposing  of  real 
property  by  devise,  it  is  matter 
of  astonishment  that  this  ques- 
tion should  ever  have  arisen  ; 
for  it  enables  persons  having 
any  manors,  lands,  etc.,  to  de- 
vise, which  must  mean  having 
an  interest  in  the  lands.  There 
are  two  kinds  of  possibilities  : 
the  one,  a  bare  possibility, 
that  which  the  heir  has  from 
the  curtesy  of  his  ancestor,  and 
which  is  nothing  more  than  a 
mere  hope  of  succession.  Such 
a  possibuity  undoubtedly  Is  not 
the  object  of  disposition  ;  for  if 
the  heir  were  to  dispose  of  it 
during  the  life  of  the  ancestor, 
though  it  afjierwards  devolved 
on  him  from  his  ancestor,  such 
disposition  would  be  void.  The 
other  a  possibility,  or  contin- 


gency, like  the  present,  and 
which  is  widely  different  from 
the  former.  Now  in  order  to 
see  whether  this  sort  of  contin- 
gency be  or  be  not  devisable, 
let  us  consider  some  of  the  an- 
alogous cases.  Suppose  an 
estate  be  limited  to  A  for  life, 
remainder  to  B  for  life,  and 
that  the  ultimate  reversion  in 
fee  was  given  to  another  ;  it 
never  was  doubted  but  that 
such  a  reversion  was  devisable. 
That  was  not  doubted  by  Lord 
Ch.  J.  Holt,  in  Broncker  i\ 
Coke,  2  Eq.  Cas.  Abr.  296,  nor 
in  Brett  v.  Rigden,  Plowd.  341. 
But  it  is  said  that  this,  which 
depended  on  an  executory 
springing  use,  is  not  the  sub- 
ject of  a  devise.  Undoubtedly 
the  statute  of  wills  had  been 
passed  some  time  before  any 
questions  arose  on  executory  de- 
vises ;  for  they  took  rise  in 
Queen  Elizabeth's  time,  iind 
arose  very  rarely  for  sometime 
afterwards.  When  they  did, 
it  was  decided  by  degrees  that 
they  were  descendible,  releas- 
able,  and  assignable  ;  but  it  is 
contended  that  they  were  not 
devisable.  But  it  is  difficult  to 
assign  any  reason  why  they 
should  be  capable  of  disposition 
by  one  mode  of  conveyance, 
and  not  by  another.  It  is  said 
that  a  chose  in  action  is  only 
assignable  in  equity  :  but  equity 
will  only  interfere  wlien  a  per- 
son claims  for  a  valuable  con- 
sideration paid,  and  not  be- 
tween volunteers  ;  and  in  those 
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but  unlike  such  interest  they  cannot  be  aliened  by  deed.^ 
A  springing  use  being  executed  eo  instanti  on  its 
vesting,  it  becomes  a  future  legal  estate  with  all  the 
ordinary  incidents  attaching  thereto,  and  can  be  dis- 
posed of  in  any  manner  in  which  a  legal  vested  estate 
can  be  disposed  of.  Such  an  estate  may  be  protected 
against  acts  of  waste  by  a  prior  tenant  on  application 
of  the  cestui  que  use  to  a  court  of  equity,  which  court 
will  restrain  the  commission  of  such  waste  in  the  same 
manner  that  it  will  restrain  the  commission  of  waste  in 
a  contingent  remainder.^ 


cases  equitas  sequitur  legem. 
This  question,liowever,does  not 
depend  upon  i-eason  by  analogy 
to  other  cases,  or  on  abstract 
reasoning.  I  will  not  cite  all 
the  cases  that  may  be  men- 
tioned upon  the  subject,  but 
will  confine  myself  to  two  or 
three  which  have  been  deter- 
mined by  great  authorities 
after  much  consideration.  The 
first  I  take  from  the  argument 
in  Selwin  v.  Selwin,  by  Mr. 
Norton,  1  Bl.  Rep.  235  ;  it  is 
that  of  Goodtitle  d.  Gurnel  v. 
Wood,  Tr.  14  Geo.  II.  C.  B. 
In  that  case  there  was  a  devise 
to  A,  and  if  he  dies  before  21, 
then  to  B  and  his  heirs.  B 
died,  and  then  the  contingency 
happened  by  the  death  of  A 
before 21.  WlLLBS,Ch.J.,  said: 
'The  question  is  whether  an 
executory  devise  be  tranmiss- 
ible?  Most  of  the  old  oases 
which  hold  that  they  are  not 
devisable  were  before  execu- 
tory devises  were  well  estab- 
lished ;  but  that  doctrine  is  now 
exploded.  Executory  devises 
are  not  naked  possibilities,  but 
are  in  the  nature  of  contingent 
remainders  ;  and  there  is  no 
doubt  but  that  such  estates  are 
transmissible, and  consequently 
devisable.'  Here  then  the 
Chief  Justice  gave  a  clear  opin 
ion  that  a  possibility  was  devis 
able.  That  it  is  also  transmiss- 
ible appears  from  the  cases  of 
King  V.  Withers,  Rep.  Temp. 
Talb.  117,  and  Marks  v.  Marks. 


And  the  case  of  Selwin  v.  Sel- 
win, 2  Burr.  1131;  1  Bl.  Rep. 
251,  is  a  very  strong  authority 
on  the  question  in  this  case.  I 
have  a  much  fuller  note  of  that 
case  than  what  is  found  in 
Burrows  or  Blaokstone ;  and 
the  grounds  of  the  opinion  of 
the  court,  as  supposed  by  Sir 
J.  Burrow,  are  those  which 
Lord  Mansfield  actually  de- 
clared in  court.  The  case  of 
Moor  V.  Hawkins  is  also  a 
pointed  and  strong  authority 
on  this  subject,  a  manuscript 
note  of  which  I  lent  to  the 
Court  of  Common  Pleas  when 
this  very  case  was  before  them. 
And  it  is  to  be  remembered 
that  all  further  argument  of 
the  case  of  Moor  v.  Hawkins 
was  given  up  by  the  solicitor- 
general  (De  Grey),  who  would 
not  have  given  up  the  point  if 
he  had  thought  it  tenable. 
On  the  authority  therefore  of 
these  cases,  I  think  the  judg- 
ment of  the  Court  of  Common 
Pleas  must  be  affirmed  ;  and  I 
sincerely  hope  that  this  point 
will  be  now  understood  to  be 
perfectly  at  rest." 
1  Jones  V.  Roe,  3  Durnf .  &  E.  (3  T. 
R.)  88  ;  B.C.  1  H.  Bl.  30  ;  1  Rev. 
Rep.  656 ; 

Hobson  V.   Trevor,   2  Pr.  Wms. 
191; 

Fearne  Cont.  Rem.  366. 
°  See  :  Stansfield  v.  Habergram,  10 
Ves.  275  ;  s.c.  7  Rev.  Rep.  409 ; 

Fearne  Cont.  Rem.  362. 
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